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Sarah  B.  Jones  et  al.  v.  City  of  Houston. 

Decided  January  12,  1907. 

1. — Grading  Street — Measure  of  Damage. 

In  a  suit  for  damage  to  city  property  caused  by  grading  an  adjacent  street, 
where  the  defendant  city  pleads  and  proves  special  benefits  from  such  im- 
provement, the  proper  measure  of  damage  is  the  market  value  of  said  property 
immediately  before  and  immediately  after  the  construction  of  the  improvement. 


& — Same— Damage  to  Private  Property. 

Where  in  a  suit  for  damage  to  private  property  by  grading  an  adjacent 
street  it  was  not  alleged  that  the  work  was  negligently  done,  and  plaintiffs 
based  their  suit  solely  on  the  constitutional  provision  that  private  property 
should  not  be  damaged  for  public  use  without  compensation,  it  was  not  re- 
versible error  to  refuse  to  instruct  the  jury  that  in  order  for  plaintiffs  to  re- 
cover it  was  not  necessary  for  them  to  prove  that  the  work  was  negligently 
done. 

•  

Error  from  the  District  Court  of  Hams  County.    Tried  below  before 

Hon.  Norman  G.  Kittrell. 
Brashear  &  Dannenbaum,  for  plaintiffs  in  error. 
W.  H.  Wilson,  T.  H.  Stone  and  T.  C.  Ford,  for  defendant  in  error. 

GILL,  Chief  Justice. — Sarah  B.  Jones  and  her  coplaintiffs  sued  the 
city  of  Houston  to  recover  for  damages  to  certain  property  owned  by 
them  situated  in  the  city  and  abutting  on  Franklin  Avenue  and  Travis 
Street.  The  damage  claimed  was  alleged  to  be  due  to  the  lowering  of  the 
grade  of  the  two  streets  at  the  points  where  they  touched  the  property, 
whereby  (so  it  was  averred)  the  sidewalk  was  left  so  much  higher  than 
the  street  as  it  now  is,  that  it  is  very  difficult  and  inconvenient  to  load 
and  unload  goods  to  and  from  drays  and  other  vehicles. 

TTie  answer  controverted  the  truth  of  the  allegations  of  the  petition. 

The  cause  was  tried  to  a  jury,  and  upon  a  general  verdict  for  de- 
fendant the  judgment  complained  of  was  rendered. 

The  facts  are  as  follows:  In  1903  the  city  of  Houston  paved  with 
asphalt  Franklin  Avenue  and  Travis  Street  along  and  in  front  of  the 
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property  described  in  the  petition,  which  was  then  and  is  now  owned  by 
plaintiffs.  It  is  business  property  and  the  building  was  being  used  as 
a  wholesale  liquor  house.  In  preparing  the  street  for  the  paving  the 
grade  of  the  street  was  lowered,  the  evidence  being  conflicting  as  to 
the  extent  of  the  reduction  at  the  points  in  controversy.  The  evidence 
strongly  tends  to  show  that  the  grade  was  so  lowered  in  front  of  the 
property  that  it  is  now  between  four  and  five  feet  from  the  level  of  the 
sidewalk  to  the  surface  of  the  street,  whereas  before  it  was  not  more  than 
two,  and  that  as  a  consequence  the  property  has  been  damaged  in  value. 
The  defendant,  however,  adduced  evidence  tending  to  establish  special 
benefits  flowing  from  the  improvement  sufficient  to  offset  such  damages 
as  the  property  sustained  thereby,  and  this  evidence  is  sufficient  to  sup- 
port the  verdict  upon  this  point. 

The  assignments  presented  in  the  brief  are  confined  to  assaults  upon 
the  general  charge  and  the  act  of  the  court  in  refusing  one  special  charge. 

Under  the  first  assignment  plaintiffs  complain  of  the  general  charge 
on  the  ground  that  it  nowhere  contains  an  instruction  to  the  jury  upon 
the  measure  of  damages  which  ought  to  control  plaintiffs'  recovery.  A 
fair  construction  of  the  charge  refutes  this  criticism.  The  jury  are 
fairly  instructed  that  the  measure  is  the  difference  between  the  market 
value  of  the  property  immediately  before  and  immediately  after  the 
construction  of  the  improvements.  The  objections  are  in  our  opinion 
hypercritical  and  can  not  be  allowed,  especially  in  view  of  the  fact  that 
no  special  charge  was  requested  elaborating  the  general  charge  upon  the 
point.  The  charge  is  lengthy  and  it  is  not  necessary  to  set  it  out  in  this 
opinion. 

The  objection  to  the  charge  on  the  issue  of  special  benefits  to  the  effect 
that  it  allows  the  consideration  of  benefits  from  other  sources  is  equally 
without  merit.  It  sufficiently  appears  from  the  charge,  considered  as  a 
whole,  that  the  special  benefits,  if  any,  were  to  be  compared  with  the 
general  benefits  enjoyed  by  the  property  in  the  community  from  the 
paving  of  these  streets,  and  not  from  other  sources  as  contended  by 
plaintiffs.  We  simply  do  not  agree  with  plaintiffs  as  to  the  proper  con- 
struction of  the  charge.  Nor  do  we  regard  the  point  as  having  been 
unduly  emphasized.     The  assignment  is  overruled. 

Under  the  fourth  assignment  plaintiffs  complain  of  the  refusal  to  give 
to  the  jury  their  special  charge  number  1,  as  follows : 

"The  jury  are  instructed  that  in  order  for  plaintiffs  to  recover  it  is 
not  necessary  for  them  to  show  that  there  had  been  any  negligence  or 
want  of  reasonable  care  on  the  part  of  the  city.  So  if  you  should  believe 
from  the  testimony  that  the  property  was  damaged  by  the  defendant  as 
alleged  and  that  the  excavating  was  necessary  to  be  done  and  was  not 
negligently  done,  this  of  itself  would  be  no  defense,  the  Constitution  of 
this  State  providing  that  private  property  shall  not  be  damaged  for  public 
use  unless  compensation  be  made." 

Counsel  for  plaintiffs  contend  that  there  was  evidence  to  the  effect 
that  the  work  was  skilfully  done  and  was  necessary  and  that  there  was 
other  evidence  to  the  opposite  effect  and  that  the  charge  was  otherwise 
necessary  because  the  jury  was  composed  of  men  who  had  been  sitting 
during  the  week  in  damage  cases  predicated  alone  upon  negligence. 

We  have  carefully  examined  plaintiffs'  citations  to  the  record  and  find 
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no  such  evidence.  It  can  safely  be  said  that  the  evidence  presented  no 
such  contest  to  the  jury.  The  suit  was  brought  upon  the  theory  that  the 
work  had  been  lawfully  done,  recovery  was  sought  alone  under  the 
constitutional  provision,  and  the  defendant  neither  by  its  pleadings  nor 
evidence  suggested  any  other  theory  of  defense  than  those  affirmatively 
submitted  by  the  court.  The  jury  were  distinctly  instructed  that  if  they 
found  the  property  had  been  damaged  they  should  find  for  plaintiffs 
unless  the  amount  so  found  was  overcome  by  special  benefits.  The  charge 
might  have  been  given  without  harm,  but  we  are  of  opinion  that  nothing 
occurred  upon  the  trial  to  render  it  necessary  to  the  protection  of  plain- 
tiffs' rights,  and  that  its  refusal  was  not  error.    The  judgment  is  affirmed. 

Affirmed. 
Writ  of  error  refused. 


First  National  Bank  op  Center  v.  Charles  T.  Bowland  et  al. 

Decided  January  12,  1007. 

1. — Mandamus — Expiration  of  Term  of  Office. 

Questioned  whether  a  court  should  entertain  jurisdiction  of  a  suit  for 
mandamus  to  compel  an  officer  to  do  an  official  act,  after  the  officer's  term 
of  office  had  expired. 

& — Justice  of  the  Peace— New  Trial — Statute  Construed. 

While,  under  a  literal  construction  of  article  1652,  Revised  Statutes,  a 
justice  of  the  peace  might  be  empowered  to  grant  a  new  trial  at  any  time 
within  ten  days  after  the  rendition  of  the  judgment,  even  though  the  term  of 
his  court  had  expired,  still,  under  and  in  view  of  other  provisions  of  the  stat-r 
utes,  it  must  he  held  that  such  power  is  limited  to  the  term  of  the  court  at 
which  the  judgment  was  rendered. 

Appeal  from  the  District  Court  of  Tarrant  County.  Tried  below 
before  Hon.  Irby  Dunklin. 

C.  M.  Templeton,  for  appellant — The  statute  having  expressly  pro- 
vided that  any  justice  of  the  peace  may,  at  any  time  within  ten  days 
after  the  rendition  of  a  judgment  in  any  case  tried  before  him,  grant  a 
new  trial  therein;  the  defendant,  Rowland,  as  justice  of  the  peace,  had 
the  right  to  grant  a  new  trial  after  the  expiration  of  his  term,  provided 
he  acted  within  ten  days  after  the  rendition  of  said  judgment.  Rev. 
Stats.,  arts.,  1651  and  1652;  Rev.  Stats.,  arts.  1677;  Carter  v.  Commis- 
sioners of  Van  Zandt  County,  75  Texas,  286 ;  Adams  v.  Casey,  15  Texas 
Civ.  App.,  380 ;  Odle  v.  Davis,  35  S.  W.  Rep.,  721 ;  Texas  &  Pac.  Ry. 
Co.  v.  Gill,  9  Texas  Civ.  App.,  139;  Raley  v.  Sweeney,  24  Texas  Civ. 
App.,  620. 

Upon  the  proposition  that  a  motion  for  new  trial  is  overruled  by  opera- 
tion of  law  on  the  tenth  day  after  the  judgment  is  rendered,  provided 
the  justice  of  the  peace  does  not  act  upon  such  motion,  appellant  cites : 
Jones  v.  Collins,  70  Texas,  752 ;  Texas  &  Pac.  Ry.  v.  Gill,  9  Texas  Civ. 
App.,  139;  Jackson  v.  Coates,  43  S.  W.  Rep.,  24;  Brooks  v.  Acker,  60 
S.  W.  Rep.,  800 ;  Grant  v.  Powzes,  3  Texas  App.  Civ.,  sec.  105. 

One  day's  notice  of  motion  for  new  trial  shall  be  given  to  the  opposite 
party  or  his  attorney.    Rev.  Stats.,  art.  1654. 
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That  the  law  provided  by  statute  for  new  trials  in  the  District  and 
County  Courts  is  not  applicable  to  Justice  Courts,  where  there  is  a 
special  provision  in  regard  to  new  trials  in  Justice  Courts,  appellant 
cites :  Vobel  v.  Lawrenceburgh,  49  Ind.,  218 ;  Kerner  v.  Petigo,  25  Kan., 
652;  Weimmer  v.   Sutherland,   74   Cal.,  341;  Rev.   Stats.,  art.   1677. 

Justice,  and  not  District  Court  statute,  prevails.  Missouri  Pac.  Ey. 
Co.  v.  Ivy,  79  Texas,  444. 

S.  W.  Marshall,  for  appellee. — A  justice  of  the  peace  has  no  authority 
to  grant  a  new  trial,  after  the  expiration  of  the  term  at  which  the  judg- 
ment was  rendered,  and  the  justice,  Rowland,  correctly  held  that  the 
granting  of  the  new  trial  by  him  after  the  expiration  of  his  term  was 
erroneous.  Rev.  Stats.,  1895,  art.  1652;  Rev.  Stats.,  1895,  art.  1655; 
Bond  v.  Rintleman,  24  Texas  Civ.  App.,  298 ;  Parker  v.  Boyd,  42  S.  W. 
Rep.,  1031 ;  Adams  v.  Casey,  15  Texas  Civ.  App.,  380 ;  Carter  v.  Com- 
missioners of  Van  Zandt  Co.,  75  Texas,  286. 

That  Justice  Court  has  control  of  its  judgments  in  a  similar  manner 
to  District  Courts:  Texas  &  Pac.  Ry.  Co.  v.  Gill,  9  Texas  Civ.  App., 
139;  Raley  v.  Sweeney,  24  Texas  Civ.  App.,  620. 

SPEER,  Associate  Justice. — This  is  a  proceeding  instituted  by  ap- 
pellant in  the  District  Court  of  Tarrant  County  for  a  mandamus  to  com- 
pel appellee  Charles  T.  Rowland,  a  justice  of  the  peace,  to  proceed  to 
trial  in  a  certain  cause  in  his  court  wherein  appellant  was  a  party  de- 
fendant. The  District  Court  refused  appellant's  application  for  a  writ 
and  filed  his  findings  of  fact,  which  we  adopt,  to  wit : 
•  "On  June  5,  1903,  the  Commercial  National  Bank  of  Shreveport, 
Louisiana,  instituted  suit  in  the  Justice  Court  of  precinct  number  1, 
Tarrant  County,  Texas,  before  Justice  of  the  Peace  Charles  T.  Rowland, 
against  the  Farmers  &  Mechanics  National  Bank  of  Fort  Worth,  National 
Exchange  Bank  of  Dallas,  Texas,  Commercial  National  Bank  of  Nacog- 
doches, Texas,  B.  W.  Pearce,  J.  T.  Polly  and  the  First  National  Bank 
of  Center,  Texas. 

"On  November  9,  1903,  the  case  was  tried,  and  said  Rowland,  as 
justice  of  the  peace,  rendered  judgment  in  said  cause  in  favor  of  the 
plaintiff,  against  the  First  National  Bank  of  Center,  Texas,  for  $154.50, 
with  judgment  over  for  said  defendant  against  his  co-defendant  J.  T. 
Polly,  for  the  same  amount,  and  further,  that  plaintiff  take  nothing  of 
the  other  defendants. 

"On  November  9,  1903,  being  the  same  day  the  judgment  was  rend- 
ered, a  motion  for  a  new  trial  was  filed  in  due  form,  by  the  First  National 
Bank  of  Center. 

"On  November  18,  1903,  said  motion  was  by  said  justice  heard  and 
granted;  but  on  November  12,  1903,  six  days  before  the  granting  of 
the  motion  for  new  trial,  and  three  days  after  the  filing  of  said  motion, 
the  term  of  the  court  of  said  justice  of  the  peace,  during  which  said 
judgment  had  been  rendered,  the  same  being  his  October  term,  had 
adjourned,  and  his  November  term  began  November  12,  1903. 

"It  was  not  through  the  default  of  any  of  the  other  parties  to  said 
suit,  or  of  the  justice  of  the  peace,  that  said  motion  for  new  trial  was  not 
acted  upon  before  the  expiration  of  said  term  of  court;  and  no  order  was 
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made  by  the  justice  of  the  peace  during  the  term  at  which  it  was  filed, 
continuing  said  motion  to  the  next  term  of  his  court,  and  said  motion 
was  not  called  to  the  attention  of  the  justice  of  the  peace  during  the 
term  at  which  it  was  filed. 

"Said  cause  was  set  down  for  trial  on  February  18,  1904,  and  all 
parties  to  said  cause,  by  their  attorneys,  appeared  in  court  for  the  hear- 
ing of  said  case,  but  before  proceeding  to  the  hearing  of  said  cause  upon 
its  merits,  the  parties  in  whose  favor  judgment  had  been  rendered  in  said 
cause,  made  a  motion  in  open  court,  that  the  order  entered  in  said  cause, 
on  November  18,  1903,  granting  a  new  trial,  be  set  aside  and  held  for 
naught  and  void,  because  said  order  had  been  entered  by  said  court  after 
the  expiration  of  its  term,  which  motion  the  court  sustained,  and  entered 
the  following  order  on  his  trial  docket  immediately  under  the  former 
order  granting  motion  for  new  trial,  to  wit :  'February  18,  1904.  This 
motion  nullity.    Granted  after  expiration  of  term  of  court/ 

"The  said  First  National  Bank  of  Center,  Texas  (plaintiff  herein), 
did  not  appeal  from  said  order. 

"On  the  14th  day  of  N  member,  1904,  plaintiff  filed  its  petition  for 
mandamus  in  the  Seventeenth  District  Court  of  Tarrant  County,  Texas, 
upon  practically  the  same  cause  of  action  as  set  out  in  its  petition  herein. 
Upon  the  hearing  of  said  cause  by  the  Seventeenth  District  Court,  it  was, 
by  said  court,  taken  under  advisement,  and  on  the  14th  day  of  February, 
1905,  said  cause  was  by  mistake,  dismissed  for  want  of  prosecution. 
Plaintiff  took  no  further  action  until  the  17th  day  of  July,  1905,  when 
this  suit  was  filed. 

"The  National  Exchange  Bank  of  Dallas,  one  of  the  defendants  in  the 
case,  was  represented  by  its  attorney,  S.  W.  Marshall,  residing  in  Dallas, 
and  Judge  M.  B.  Harris,  residing  in  Fort  Worth,  representing  another 
defendant,  but  they  were  not  associated  together  as  joint  counsel,  and 
neither  had  authority  to  represent  the  other's  client.  After  the  trial 
Mr.  Marshall  arranged  with  Judge  Harris  for  the  latter  to  notify  him 
of  any  other  developments  in  the  case  after  judgment  had  been  rendered 
therein,  in  favor  of  the  plaintiff,  Commercial  National  Bank  of  Shreve- 
port,  as  above  recited.  Judge  Harris  had  due  notice  of  the  filing  of  said 
motion  for  a  new  trial,  but  neither  he  nor  any  one  else  notified  Mr. 
Marshall  of  the  filing  of  said  motion  until  after  the  same  was  heard  and 
granted." 

We  are  inclined  to  the  view  that  the  action  should  be  here  dismissed 
for  the  reason  that  we  judicially  know  that  appellee  Charles  T.  Bow- 
land  is  no  longer  justice  of  the  peace  in  Tarrant  County  (Cannon  v. 
Cannon,  66  Texas,  682;  note  to  Lanfear  v.  Mestier,  89  Am.  Dec,  685), 
and  a  writ  directed  fo  him,  commanding  him  to  proceed  to  trial  as  such 
justice,  would  be  a  useless  thing.  But  aside  from  this,  we  think  the 
judgment  of  the  District  Court  denying  the  writ  must  be  affirmed,  which 
gives  the  same  result.  The  insistence  of  appellant  is  that  since  article 
1652  of  the  Revised  Statutes  provides  that  any  justice  of  the  peace  may 
"at  any  time  within  ten  days  after  the  rendition  of  any  other  judgmen'; 
in  any  suit  tried  before  him,  grant  a  new  trial  therein,  etc.,"  the  effect 
is  to  empower  the  justice  of  the  peace  to  grant  a  new  trial  at  any  time 
literally  within  ten  days,  even  though  the  term  of  his  court  may  sooner 
have  expired.    But  we  do  not  think  the  Legislature  meant  to  confer  any 
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such  extraordinary  power  on  that  officer.  The  granting  of  a  new  trial 
is  a  judicial  act,  and  is  ordinarily  the  act  which  gives  the  character  of 
finality  to  the  judgment.  Courts  have  no  authority  to  perform  judicial 
acts  out  of  term  time  except  where  specially  authorized  to  do  so  by 
statute.  If  the  Legislature  had  meant  to  confer  power  upon  justices  of 
the  peace  to  grant  new  trials  in  vacation,  it  could  easily  have  employed 
language  clearly  indicating  such  purpose.  Article  1374  of  the  Kevised 
Statutes,  applicable  to  District  and  County  Courts,  expressly  declares 
that  all  motions  for  new  trials  shall  be  determined  at  the  term  of  the 
court  at  which  such  motion  is  made,  and  we  think  article  1652,  above 
referred  to,  is  a  further  limitation  upon  the  power  of  the  justice  of  the 
peace,  in  that  that  officer  must  not  only  act  upon  the  motion  for  new  trial 
within  term  time,  but  also  within  ten  days  after  the  rendition  of  judg- 
ment. The  language  of  this  article  can  not  be  held  to  be  absolute,  but 
must  be  construed  in  the  light  of  the  well  known  rule  of  law  above 
referred  to,  that  judicial  acts  are  to  be  performed  within  term  time. 
The  principle  is  well  illustrated  in  the  case  of  Bond  v.  Rintleman,  24 
Texas  Civ.  App.,  298,  wherein  this  very  article  was  under  consideration, 
and  it  was  held  in  effect  that  where  the  tenth  day  after  judgment  fell 
on  a  Sunday,  only  nine  days  were  left  to  the  justice  in  which  to  grant  a 
new  trial,  since  Sunday  is  dies  non  juridicus. 

The  District  Court  committed  no  error  in  refusing  the  writ  of  manda- 
mus and  its  judgment  is  therefore  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Jesse  M.  Berry  v.  J.  W.  Jagoe  et  al. 

Decided  January  12,  1007. 

1. — Trespass  to  Try  Title— Pleading? — Landlord  and  Tenant. 

Under  the  ordinary  form  of  trespass  to  try  title  the  plaintiff  may  prove 
that  the  defendant  entered  and  held  possession  of  the  land  in  controversy  as 
his  tenant. 

2. — Tenancy — Limitation — Evidenoe. 

In  a  suit  of  trespass  to  try  title,  wherein  the  defendant  asserted  title  to  the 
land  in  controversy  by  limitation,  evidence  considered,  and  held  sufficient  to 
support  a  finding. by  the  jury  that  the  defendant  entered  upon  the  land  as 
plaintiff's  tenant. 


3. — Trespass  to  Try  Title— Landlord  and  Tenant. 

A  tenant  can  not  dispute  his  landlord's  title,  and  in  trespass  to  try  title 
a  tenant  will  not  be  allowed  to  show  as  a  defense  that  his  landlord  had  no  title. 

Error  from  the  District  Court  of  Denton  County.  Tried  below  before 
Hon.  D.  E.  Barrett.  f 

John  R.  Stanley  and  F.  B.  Stanley,  for  plaintiff  in  error — That  where 
suit  in  statutory  form  is  brought  to  recover  title  or  possession  of  land, 
and  defendant  specially  pleads  the  statute  of  limitations  and  title  in 
himself,  plaintiff  must  specially  plead  the  facts  relied  on  to  avoid  or 
defeat  the  bar  of  limitations  and  special  titles  pleaded  by  the  defend- 
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ante,  and  also  show  superior  title  in  himself.  McSween  v.  Yett,  60 
Texas,  183 ;  Paul  v.  Perez,  7  Texas,  338 ;  Howe  v.  O'Brien,  45  S.  W. 
Rep.,  813;  Texas  Banking  Co.  v.  Stone,  49  Texas,  4. 

That  facts  resting  in  parol,  if  relied  on  by  plaintiff  as  constituting 
an  estoppel  of  defendant  to  deny  or  dispute  plaintiff's  right  or  title  to 
land,  must  be  specially  set  forth  by  plea  or  they  can  not  be  judicially 
considered,  see,  Rivera  v.  Poote,  11  Texas,  662 ;  Paul  v.  Perez,  7  Texas, 
338;  McSween  v.  Yett,  60  Texas,  183. 

That  the  supposed  executory  contract  shown  by  the  evidence,  and  that 
submitted  by  the  charge  are,  in  effect  and  intention,  a  personal  hiring 
or  employment  of  Berry  to  render  personal  service  to  be  paid  for  by 
use  of  a  designated  area  of  land  and  creates  no  relation  of  tenant  or 
estoppel  to  acquire  and  assert  adverse  title.  McCutchen  v.  Crenshaw, 
19  S.  E.  Rep.,  140  (S.  C.)  ;  Kerrains  v.  People,  60  N.  Y.,  221;  Haywood 
v.  Miller,  3  Hill  (N.  Y.),  90;  Chatard  v.  ODonovan,  80  Ind.,  20;  Tied- 
man  Real  Prop.,  sec.  201. 

That  the  parol  contract  is  void  and  inoperative  as  a  lease  of  land 
in  that  it  fixes  no  terms  or  date  of  beginning  and  ending  and  creates 
no  tenancy:    Tiedman  Real  Prop.,  173. 

That  where  the  possession  is  not  taken  from  the  lessee  a  lease  contract 
creates  only  a  personal  right  of  entry  and  not  possession,  and  is  inopera- 
tive as  a  lease  of  land  until  entry  is  made  thereunder:  Tiedman  Real 
Prop.,  sec.  174. 

That  if  the  lessor  has  neither  the  legal  title  nor  the  actual  nor  con- 
structive possession  nor  right  of  possession  of  land,  and  surrenders  noth- 
ing to  the  lessee,  the  lessee  is  not  estopped  by  the  contract  from  showing 
these  facts  in  defense  of  a  suit  by  the  lessor  for  rents  or  possession: 
Smith  v.  Smith,  81  Texas,  45 ;  Franklin  v.  Merida,  35  Cal.,  558. 

That  contract  to  do  something  in  the  future  is  no  estoppel :  Jones  v. 
Parker,  67  Texas,  82;  Edwards  v.  Dickson,  66  Texas,  613;  Bigelow  on 
Estoppel,  p.  486. 

That  plaintiff  can  not,  under  general  issues,  avoid  or  rebut  the  special 
issues  made  by  defendant's  special  pleas  of  limitation  and  title  in  him- 
self:  McSween  v.  Yett,  60  Texas,  183;  Howe  v.  O'Brien,  45  S.  W.  Rep., 
813 ;  Paul  v.  Perez,  7  Texas,  338. 

Facts  creating  estoppel  must  be  specially  pleaded  or  not  available. 
Texas  Banking  Co.  v.  Stone,  49  Texas,  4;  Howe  v.  O'Brien,  45  S.  W. 
Rep.,  813. 

Evidence  of  facts  not  pleaded,  although  admitted  without  objection, 
are  of  no  avail.  Paul  v.  Perez,  7  Texas,  338;  Rivers  v.  Foote,  11  Texas, 
662 ;  Texas  Banking  Co.  v.  Stone,  49  Texas,  4. 

A  tax  deed,  though  in  evidence,  is  not  evidence  of  title  without  proof 
that  the  tax  laws  have  been  complied  with.  Earle  v.  Henrietta,  91 
Texas,  301;  Donnebaum  v.  Tinsley,  54  Texas,  362. 

That  a  tax  deed  for  419  acres  unrendered  of  a  640-acre  survey,  without 
metes  and  bounds  showing  its  location,  is  void  for  uncertainty,  and  creates 
no  right:  Alexander  v.  Newton,  11  Texas  Civ.  App.,  621;  Wooters  v. 
Arledge,  54  Texas,  395;  Smith  v.  Crosby,  86  Texas,  15. 

The  statements  and  admissions  of  Berry  that  his  own  right  is  or  was 
inferior  or  subordinate,  or  not  adverse  to  the  right  of  Jagoe,  were  in- 
duced by  and  resulted  from  the  fraud  and  false  statements  of  Jagoe 
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and  the  ignorance  and  mistake  of  Berry,  and  does  not  operate  to  estop 
Berry  to  deny  the  asserted  right  of  .Tagoe,  or  to  assert  his  own  right. 
Victory  v.  Stroud,  15  Texas,  373;  Whitsett  v.  Miller,  1  Posey  U.  C, 
212;  Hammers  v.  Hanrick,  69  Texas,  415;  Dodge  v.  Phelan,  2  Texas 
Civ.  App.,  447;  Welder  v.  McComb,  10  Texas  Civ.  App.,  91;  Arrow- 
smith  v.  Qleason,  129  U.  S.,  100. 

Tenant  may  always  show  true  relation  and  his  prior  right :  Smith  v. 
Smith,  81  Texas,  45. 

The  rule  that  one  who  enters  or  holds  possession  of  land  in  sub- 
ordination to  the  title  of  another  is  estopped  to  deny  the  title  under 
which  he  enters  or  holds  is  subject  to  many  exceptions,  liberally  recog- 
nized by  the  courts,  and  is  not  applicable  and  should  not  be  applied  to 
the  facts  of  this  case,  which  show  that  Jagoe  never  had  title  or  color 
of  title,  possession  or  right  of  possession,  actual  or  constructive.  Gen- 
eral Rule  subject  to  exception  liberally  construed.  Camley  v.  Stanfield, 
10  Texas,  546;  Tyler  v.  Davis,  61  Texas,  674. 

Not  applicable  where  landlord  has  no  title  or  possession :  Smith  v. 
Smith,  81  Texas,  45;  Jackson  v.  Spear,  7  Wend.,  401;  Franklin  v. 
Merida,  35  CaL,  558 ;  Tiedman  Seal  Prop.,  p.  173,  sec.  199  (cases  cited 
—note  2).  ' 

That  a  contract  to  acquire  title  from  a  third  person  by  adverse  pos- 
session and  statute  of  limitations  is  void.  Glenn  v.  Mathews,  44  Texas, 
400. 

And  if  not  in  writing  is  void  also  under  statute  of  frauds.  Randall  v. 
Howard,  2  Black.  U.  S.,  585. 

J.  W.  Sullivan  and  Davis  &  Thomason,  for  defendant  in  error. 

CONNER,  Chief  Justice. — Defendant  in  error  J.  W.  Jagoe  insti- 
tuted this  suit  against  plaintiff  in  error  to  try  title,  and  to  recover  pos- 
session of  about  three  hundred  acres  of  the  Robert  A.  Smith  survey  in 
Denton  County.  Plaintiff  in  error  pleaded  not  guilty,  the  statute  of 
limitation  of  ten  years,  and  specially  a  purchase  in  good  faith  from  one 
Halford,  and  actual,  continued  and  exclusive  possession  under  such  claim 
for  more  than  twenty  years.  Jagoe  answered  by  a  supplemental  petition 
to  the  effect  that  if  plaintiff  in  error  ever  had  and  held  possession,  it  was 
as  his,  Jagoe's,  tenant.  The  case  was  submitted  on  the  sole  issue  of 
whether  Berry's  entry  and  long  possession  was  under  and  in  subordina- 
tion to  Jagoe.  The  jury  returned  a  verdict  to  the  effect  that  it  was, 
and  this  writ  of  error  has  been  prosecuted  from  the  judgment  entered 
in  accord  with  the  verdict. 

Jagoe  testified  to  the  effect  that  about  the  year  1879,  while  claiming 
the  land  in  controversy  by  virtue  of  a  tax  collector's  sale  and  deed,  he 
entered  into  a  verbal  contract  with  Berry  under  which  Berry  took  pos- 
session of  the  land  as  his,  Jagoe's,  tenant,  with  no  definite  agreement 
as  to  time;  that  the  land  was  unoccupied  at  the  time  Berry  so  took 
possession;  that  Berry  was  to  have  the  premises  free  of  rent  upon  the 
consideration  that  he  protect  the  land  and  premises  from  trespassers, 
and  that  Berry's  possession  had  continued  under  such  agreement  until 
shortly  before  the  institution  of  this  suit,  when  he  repudiated  his  tenancy 
and  for  the  first  time  began  to  claim  the  land  in  his  own  right.    Plain-. 
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tiff  in  error  insists  that  the  contract  not  having  been  specially  pleaded, 
proof  thereof  was  inadmissible  under  any  issue  presented  by  the  plead- 
ings. This  position,  however,  can  not  be  maintained.  In  trespass  to  try 
title  it  is  not  generally  necessary  for  a  plaintiff  to  set  forth  in  his  petition 
the  evidences  of  his  right  to  recover.  (Parks  v.  Caudle,  58  Texas,  216 ; 
Edwards  v.  Barwise,  69  Texas,  84;  Benavides  v.  Molino,  60  S.  W.  Rep., 
260.)  If  it  be  said,  however,  that  defendant  in  error  brought  himself 
within  an  exception  to  the  general  rule  by  his  supplemental  petition  in 
specially  pleading  that  plaintiff  in  error  took  possession  as  a  tenant, 
then  it  is  conceived  that  the  allegations  of  the  supplemental  petition  are 
broad  enough  to  let  in  the  evidence  objected  to ;  especially  in  the  absence 
of  exceptions  thereto.  The  material  issue  in  this  view  of  the  case  was 
whether  plaintiff  in  error  entered  into  possession  and  maintained  the 
character  of  a  tenant  of  defendant  in  error.  This  was  alleged,  and  it 
was  unnecessary,  by  an  elementary  rule,  to  set  out  the  evidence  relied 
upon  to  establish  the  relation  of  tenant. 

Plaintiff  in  error  also  insists,  in  substance,  that  the  evidence  fails  to 
warrant  the  submission  of  the  issue  of  tenancy,  or  to  sustain  the  verdict 
thereon,  in  that  plaintiff  showed  no  title  in  himself,  and  that  the  court 
erred  in  failing  and  refusing  to  submit  the  claim  of  plaintiff  in  error 
under  the  ten  year  statute  of  limitation.  It  is  sufficient  to  say  of  the 
later  objection  that  the  jury  necessarily  passed  upon  the  title  claimed 
by  limitation.  The  jury  were  specifically  instructed  that  unless  they 
found  that  Berry  entered  into  the  contract  of  tenancy  alleged  by  Jagoe, 
and  that  "in  pursuance  thereof  Berry  went  into  possession  of  said  land 
to  hold  for  Jagoe  and  not  for  himself,"  they  should  find  for  Berry.  The 
court  thus  assumed  that  Berry  had  a  right  to  recover  in  event  of  a  failure 
to  establish  his  alleged  tenancy,  the  burden  to  do  which  was  by  the 
charge  devolved  upon  Jagoe,  and  in  finding  for  Jagoe  the  jury  nec- 
essarily found  that  Berry's  possession  was  not  adverse  to  Jagoe  nor 
under  claim  of  any  right  in  himself. 

While  plaintiff  in  error  testified  to  a  purchase  and  occupancy  in  his 
own  right,  his  evidence  is  abundantly  overcome  by  that  of  defendant 
in  error.  He  testified  not  only  as  hereinbefore  stated,  but  also  that  in 
a  suit  by  one  Scripture  in  1902  against  Berry  and  another,  Berry  denied 
interest  in  the  land  and  he  was  permitted  to  intervene  and  defend  as 
Berry's  landlord;  that  in  19(53  Berry  paid  money  rent  on  the  land  in 
controversy  and  tried  to  buy  it  of  him.  Plaintiff  in  error  wrote  to  Jagoe 
on  December  21,  1903,  concerning  the  land  in  controversy.  In  it  Berry, 
among  other  things,  says:  "I  received  your  letter  and  must  say  you 
have  just  simply  went  back  on  me  in  every  respect;  I  say  this  because 
you  have  always  told  me  when  the  trouble  was  all  cleared  away  you  would 
sell  me  that  land  a  little  cheaper  than  anybody  else.  I  supposed  it  was  be- 
cause I  held  it  down  for  you  and  kept  others  off  of  it,  there  are  men  who 
tried  to  get  on  that  land  to  hold  it  for  themselves  and  said  I  was  a  fool  for 
not  holding  it  for  myself  instead  of  holding  it  for  you.  I  have  had  lots  of 
trouble  concerning  that  land.  ...  I  have  always  (thought)  you 
would  do  what  you  said  you  would.  I  could  have  held  the  land  and  I 
knew  it  twenty  years  ago,  Scripture  tried  his  best  to  buy  forty  acres  of 
that  land  from  me  .  .  ■ .  provided  I  would  give  him  possession  of  all 
the  land,  you  have  always  promised  to  let  me  have  that  land  at  a  reason- 
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able  price  and  I  always  wanted  to  buy  it  instead  of  getting  it  any  other 
way,  land  is  not  anything  like  that  in  price  down  here  at  all/'  etc. 

Under  this  evidence,  if  credited  by  the  jury,  it  was  not  necessary  to 
Jagoe's  recovery  that  he  prove  the  validity  of  his  tax  title.  In  Tyler 
v.  Davis,  61  Texas,  676,  it  is  said:  "That,  as  a  general  rule,  a  tenant 
can  not  dispute  his  landlord's  title  is  well  established  and  universally 
admitted,  and  neither  citation  of  authority,  nor  discussion  of  the 
principle  upon  which  it  rests,  is  at  all  necessary,  since  it  has  been  recog- 
nized at  law  for  so  great  a  length  of  time.  It  is  applied  as  well  in  suits 
for  rent  as  in  those  for  the  recovery  of  possession.  In'the  action  of  eject- 
ment it  has  always  been  held  sufficient  for  a  landlord,  who  is  suing  his 
tenant,  to  produce  his  lease,  and  that  estoppel  closes  the  mouth  of  the 
defendant  to  call  his  title  in  question.  (Citing  Jackson  v.  McLeod,  12 
Johns.,  182.)  Our  action  of  trespass  to  try  title,  whilst  it  abolishes  the 
forms  and  fictions  of  ejectment,  preserves  most  of  its  substantial  prin- 
ciples, and  this  amongst  others.  Whilst  the  plaintiff  must  go  back  to 
the  government  or  to  a  common  source  in  other  cases,  yet  as  to  one 
estopped  to  deny  his  title,  it  is  enough  that  he  establishes  the  facts  upon 
which  the  estoppel  is  supported."  In  the  case  of  Cross  v.  Freeman,  22 
Texas  Civ.  App.,  299,  by  the  Court  of  Civil  Appeals  of  the  Third  District 
it  is  said  that  "however  unwise  it  may  be  to  do  so,  we  think  any  person 
competent  to  contract  may,  in  the  absence  of  fraud,  bind  himself  to  pay 
rent  for  the  use  of  property  to  which  the  landlord  has  no  title  or  right; 
and  it  is  no  defense  to  such  a  contract  to  say  that  the  landlord  had  no 
title  and  the  tenant  may  be  liable  to  the  true  owner  for  rent." 

So  that,  to  show  his  right  of  recovery  it  was  allsufficient  for  Jagoe  to 
establish  the  fact  alleged  by  him,  that  Berry  entered  upon  and  held 
possession  of  the  lands  in  controversy  as  his,  Jagoe's,  tenant.  It  is 
immaterial,  therefore,  that  Jagoe  failed  to  show  that  title  to  the  survey 
had  passed  out  of  the  patentee  by  the  tax  sale  under  which  Jagoe  claimed, 
or  otherwise.  Nor  is  it  material  that  Jagoe  himself  was  never  in  pos- 
session, and  the  point  made  by  plaintiff  in  error  that  Berry's  entry  was 
under  the  purchase  testified  to  by  him  and  that  therefore  there  was  no 
consideration  for  Jagoe's  rental  contract,  does  not  arise  in  this  case,  inas- 
much as  Jagoe's  testimony  was  to  the  effect  that  plaintiff  in  error  entered 
by  virtue  of  the  contract  about  which  he  testifies,  and  the  issue  was  not 
otherwise  submitted. 

Finding  no  error  in  the  proceedings,  the  judgment  will  be  affirmed. 

Affirmed. 

Writ  of  error  refused. 


B.  F.  Aspley  v.  John  Alcott. 

Decided  January  12,  1907. 

1. — Writ  of  Error — Parties — Citation. 

It  is  necessary  that  all  defendants  to  a  writ  of  error  should  be  cited. 

8.— Same — Service  Upon  Counsel. 

Where  the  defendants  in  error  are  residents  of  the  county  from  which 
the  writ  of  error  is  prosecuted  service  of  citation  upon  their  attorneys  is  not 
sufficient. 
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3. — Same — Want  of  Diligence. 

A  motion  to  dismiss  a  writ  of  error  for  want  of  diligence  in  prosecuting 
the  same  will  be  sustained  where  the  record  shows  that  the  judgment  was 
rendered  October  2,  1903;  petition  for  writ  of  error  was  filed  October  1,  1904; 
citation  issued  January  4,  1905;  and  alias  citation  issued  January  2,  1906,  no 
excuse  appearing  for  the  delay  in  issuing  citations. 

ON   REHEABING. 

4. — Application  for  Certiorari — Laches. 

Where  a  motion  to  dismiss  a  writ  of  error  is  based  on  the  want  of  service 
upon  some  of  the  defendants  in  error,  an  application  for  certiorari  to  perfect 
the  record  and  show  that  such  defendants  had  in  fact  been  served  comes  too 
late  after  the  motion  to  dismiss  has  been  acted  on  and  granted. 

Error  from  the  District  Court  of  Dallas  County.  Tried  below  before 
Hon.  Thos.  F.  Nash. 

Chas.  J.  Evans,  for  plaintiff  in  error. 

No  brief  for  defendant  in  error. 

RAINEy,  Chief  Justice. — This  is  a  motion  by  John  Alcott,  Vic 
and  Elizabeth  Bowles  and  J.  E.  Boyer  to  dismiss  the  writ  of  error  herein, 
various  reasons  being  assigned  therefor. 

On  December  16,  1905,  we  dismissed  a  writ  of  error  in  this  same  case 
for  the  want  of  service  upon  certain  parties  to  the  writ.  Upon  examina- 
tion we  find  that  the  record  fails  to  show  service  on  J.  E.  Boyer,  Mrs.  A. 
E.  Randall  and  H.  G.  Randall.  They  being  parties  to  the  writ  it  was 
necessary  that  they  be  served  with  process  and  as  they  were  not  served 
the  writ  of  error  will  not  be  entertained.  (Aspley  v.  Alcott,  90  S.  W. 
Rep.,  885.) 

We  also  sustain  the  motion  to  dismiss  upon  another  ground  urged, 
that  is,  that  plaintiff  in  error  has  not  prosecuted  his  writ  of  error  with 
that  diligence  required  to  entitle  it  to  consideration.  The  judgment  in 
this  case  was  rendered  on  October  2,  1903.  The  petition  for  writ  of  error 
was  filed  on  October  1,  1904,  next  to  the  last  day  permitted  by  law  for 
the  filing  of  same.  No  citation  is  shown  to  have  been  issued  until 
January  4,  1905,  being  three  months  and  two  days  after  filing  petition 
for  writ  of  error.  None  of  the  parties  above  named  were  served  with 
said  citation,  nor  was  any  other  citation  ever  issued  as  to  said  parties 
until  January  2, 1906,  when  John  Alcott,  Vic  and  Elizabeth  Bowles  were 
served,  but  no  service  is  shown  as  to  John  E.  Boyer,  Mrs.  A.  E.  Randall 
or  H.  G.  Randall.  Prom  the  date  of  filing  the  petition  for  writ  of  error 
to  the  time  of  service  on  John  Alcott,  Vic  and  Elizabeth  Bowles  a  period 
of  over  fifteen  months  elapsed,  and  over  a  period  of  eleven  months  from 
the  time  when  the  first  citation  issued  and  could  have  been  served  on  said 
parties,  to  wit:  January  13,  1905,  the  time  when  other  defendants  living 
in  Dallas  County  were  served. 

To  say  nothing  of  the  time  of  three  months  elapsing  between  the  filing 
of  the  petition  for  writ  of  error  and  the  issuance  of  citation,  we  are  of 
the  opinion  that  the  time  elapsing,  nearly  eleven  months,  between  the 
return  of  the  first  citation,  showing  these  parties  not  served,  and  the 
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issuance  of  the  citation  on  January  2,  1906,  shows  the  want  of  proper 
diligence  on  the  part  of  plaintiff  in  error  in  prosecuting  the  writ  of  error. 
(Roberts  v.  Sollibellus,  10  Texas,  352;  Roberts  v.  Landrum,  3  Texas,  16; 
Wheeler  v.  State,  8  Texas,  228.) 

The  statutes  provide  that  when  a  citation  has  been  returned  not  exe- 
cuted, the  clerk  shall  forthwith  issue  an  alias  or  pluries  citation.  There 
is  no  excuse  shown  why,  upon  the  return  of  the  first  citation,  the  issu- 
ance of  another  was  not  promptly  demanded.  The  return  of  the  sheriff 
on  the  first  citation  showed  that  the  attorneys  of  the  parties  had  been 
served,  but  appellant  knew,  or  should  have  known,  said  service  was  de- 
fective as  the  parties  lived  in  the  city  of  Dallas,  and  service  on  an  at- 
torney under  these  circumstances  is  not  sufficient.  The  writ  of  error  i3 
dismissed. 

Dismissed. 
on  rehearing. 

The  plaintiff  in  error  in  his  motion  for  rehearing  suggests  a  diminu- 
tion of  the  record  in  that  it  fails  to  show  the  issuance  of  an  alias  cita- 
tion issued  on  the  22d  day  of  December,  A.  D.  1905,  and  the  return  of 
the  officer  thereon  showing  service  December  30,  1905,  on  the  parties, 
for  want  of  service  on  whom  was  based  one  of  the  grounds  for  dismissing 
the  writ  of  error.  He  has  filed  a  certified  copy  of  said  citation  and  re- 
turn thereon  and  asked  that  it  be  made  a  part  of  the  record  in  this 
cause,  or  that  a  certiorari  be  granted  to  have  the  record  perfected  in  this 
respect.  We  do  not  think  this  prayer  should  be  granted.  When  the 
motion  to  dismiss  was  made,  one  of  the  grounds  presented  therein  was 
that  service  had  not  been  perfected  on  Boyer  and  others.  This  gave 
notice  to  plaintiff  in  error  of  the  defect.  No  effort  was  made  to  have 
the  record  perfected  but  plaintiff  in  error  stood  by,  saw  the  motion 
submitted,  and  now  after  the  motion  has  been  decided  against  him  he 
seeks,  for  the  first  time,  to  cure  the  defect.  Under  these  circumstances 
the  plaintiff  in  error  should  have  moved  to  correct  the  record  before 
the  submission  of  the  motion  to  dismiss.  (Scott  v.  Cox,  70  S.  W.  Rep., 
802 ;  Ross  v.  McGowen,  58  Texas,  603 ;  Missouri  Pac.  Ry.  Co.  v.  Scott, 
78  Texas,  360;  Hayslip  v.  Pomeroy,  7  Texas  Civ.  App.,  629.) 

Plaintiff  in  error  says  the  motion  to  dismiss  the  writ  of  error  for 
want  of  diligence  in  having  alias  citation  issued  should  not  be  sustained, 
because  defendant  in  error  had  waived  said  ground  for  dismissal  by  not 
presenting  it  in  his  motion  to  dismiss,  filed  December  6,  1905.  If  such 
a  failure  in  any  case  would  constitute  a  waiver  it  does  not  apply  in  this 
instance,  for  the  reason  that  defendant  in  error  did  not  fail  to  urge  a 
dismissal  for  the  want  of  diligence,  but  embraced  such  a  ground  in  the 
former  motion.  Said  ground  was  not  discussed  by  this  court  for  the 
reason  that  the  grounds  stated  in  the  opinion  were  so  conclusive  the  court 
did  not  deem  it  necessary.     (Aspley  v.  Alcott,  90  S.  W.  Rep.,  885.) 

Counsel  also  urges  that  the  delay  from  the  return  of  service  of  the 
original  citation,  the  return  showing  service  on  the  attorneys  of  record 
of  parties  living  in  Dallas  County,  to  wit:  January  23,  1905,  till  the 
issuance  of  the  next  citation  January,  2  1906,  should  not  be  charged  to 
him,  as  "no  want  of  diligence  can  be  imputed  to  petitioner  or  his  at- 
torney, if  they  relied  upon  the  decision  of  our  Supreme  Court,  holding 
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that  the  citation  in  error  may  be  served  upon  the  attorney  of  record,  if 
the  defendants  themselves  can  not  be  found,  without  taking  out  an  alias 
citation." 

Counsel  does  not  say  that  he  relied  on  the  return  of  the  officer  that 
the  parties  could  not  be  found  in  Dallas  County  and  that  service  on  the 
attorney  was  sufficient.  On  the  hearing  of  the  first  motion  to  dismiss 
it  was  shown  that  the  officer's  return  was  written  by  plaintiff  in  error's 
counsel  herein  and  signed  at  his  solicitation.  That  he,  the  officer,  knew 
the  parties  lived  in  the  city  of  Dallas  and  had  made  no  effort  to  serve 
them.  It  is  alleged  in  the  petition  that  said  parties  live  in  Dallas  County 
and  there  is  nothing  to  show  that  counsel  was  not  aware  of  their  residence 
in  said  county.  We  regard  the  counsel  too  good  a  lawyer  to  have  been 
misled  by  or  to  have  relied  on  the  said  return  under  the  facts  as  they 
existed. 

That  no  injury  has  resulted  to  defendants  in  error  we  are  not  pre- 
pared to  say.  The  land  in  controversy  is  situated  in  the  city  of  Dallas, 
a  prosperous  and  growing  city,  and  this  suit  clouds  the  title  thereto. 
This  suit  has  been  pending  for  years  and  the  law  nor  equity  will  extend 
any  leniency  in  passing  upon  the  diligence  of  the  plaintiff  in  error  in 
prosecuting  this  writ  of  error. 

What  is  said  here  in  regard  to  plaintiff  in  error's  diligence  in  prose- 
cuting the  writ  of  error  applies  to  the  motion  for  rehearing  of  the  motion 
to  dismiss  writ  of  error  in  the  case  of  Aspley  v.  Wheat,  et  al.,  a  com- 
panion case  to  this.    The  motion  for  rehearing  is  overruled. 

Overruled. 

Associate  Justice  Bookhout  disqualified  and  not  sitting. 

Writ  of  error  refused. 


E.  F.  Aspley  v.  C.  M.  Wheat  et  al. 

Decided  January  12,  1007. 

1. — Writ  of  Error — Diligence  in  Proseouting. 

A  motion  to  dismiss  a  writ  of  error  for  the  want  of  diligence  in  prosecuting 
the  same  will  be  sustained  where  it  appears  that  the  judgment  of  the  trial 
court  was  rendered  January  25,  1004;  citation  in  error  was  issued  March  31, 
1005,  returned  April  11,  1005,  showing  defective  service,  and  alias  citation  was 
issued  May  8,  1006,  and  served  same  day. 

2. — Improper  Transcript — Bule  90. 

A  transcript  in  which  some  of  the  pages  are  left  partly  blank  and  one 
nearly  entirely  so;  in  which  there  are  erasures,  and  sheets  pasted  on  other 
sheets  rendering  the  writing  illegible,  and  in  which  the  sheets  are  not  of  uniform 
size,  is  in  violation  of  rule  90  concerning  appeals. 

Appeal  from  the  District  Court  of  Dallas  County.    Tried  below  before 
Hon.  Thos.  P.  Nash. 

Chas.  I.  Evans,  for  plaintiff  in  error. 

No  briefs  for  defendants  in  error. 

EAINEY,  Chief  Justice. — This  is  a  motion  to  dismiss  the  writ  of 
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error  in  this  case.  On  March  10,  1906,  a  writ  of  error  in  this  case  was 
dismissed  for  want  of  service  on  certain  parties.  The  judgment  was 
rendered  January  25,  1904.  The  petition  for  writ  of  error  was  filed 
January  25,  1905,  the  last  day  permitted  by  law.  Citation  was  issued 
March  31,  1905,  and  returned  April  11,  1905,  showing  service  on  at- 
torneys for  parties  living  in  Dallas  County,  for  which  defective  service 
it  was  dismissed  on  March  10,  1906.  Alias  citation  was  issued  May  8, 
1906,  and  returned  same  day  served. 

These  facts  show  that  plaiptiflE  in  error  did  not  act  with  sufficient 
diligence  in  prosecuting  his  writ.  The  same  principle  applies  as  that 
laid  down  in  Aspley  v.  Alcott,  this  day  decided  by  this  court.  See 
authorities  there  cited. 

The  transcript  in  this  case  is  not  prepared  as  required  by  rule  90. 
Some  of  the  pages  are  left  partly  blank  and  one  nearly  entirely  so;  there 
are  erasures  on  some  and  parts  of  sheets  written  on  are  pasted  on  others 
over  writing  not  distinguishable;  some  of  the  sheets  are  cut  and  not  of 
uniform  size,  which  renders  it  obnoxious  to  the  said  rule. 

The  writ  of  error  is  dismissed. 

Dismissed. 

Associate  Justice  Bookhout  disqualified  and  not  sitting. 

Writ  of  error  refused. 


Continental  Casualty  Company  v.  Lillie  Jennings  et  al. 

Decided  January  12,  1907. 

1. — Accident  Insurance— Pleading — Forfeiture  Clauses. 

In  a  suit  upon  an  accident  insurance  policy,  wherein  by  certain  clauses 
the  company  was  exempted  from  liability  in  certain  contingencies,  it  was  not 
necessary  for  plaintiff  to  set  out  such  clauses  and  deny  the  occurrence  of  the 
contingencies.    This  was  matter  of  defense  to  be  pleaded  by  defendant. 

2. — Nonpayment  of  Premiums — Forfeiture — Waiver. 

Where  by  the  terms  of  an  insurance  policy  the  company  has  the  right  to 
declare  the  policy  forfeited  for  nonpayment  of  the  premiums  but  fails  to  do 
so,  and  afterwards  accepts  past  due  premiums,  such  acceptance  is  a  waiver  of 
the  right  to  forfeit.  Evidence  considered,  and  held  to  show  a  waiver  of  the 
right  to  forfeit  under  the  policy. 

3. — Voluntary  Exposure  to  Banger. 

The  policy  of  insurance  provided  that  the  amount  of  insurance  should  be 
scaled  if  injury  resulted  from  voluntary  exposure  by  the  insured  to  unneces- 
sary and  obvious  dangers.  The  death  of  the  insured  was  caused  by  falling 
from  a  tree  while  gathering  pecans.  Whether  or  not  the  insured  was  violating 
the  terms  of  the  policy,  or  was  acting  as  a  man  of  ordinary  prudence  was  a 
question  of  fact  for  the  jury. 

4. — Notice  of  Death — Cause  of  Injury — False  Statement. 

The  fact  that  in  giving  notice  of  injury  and  cause  of  death  the  beneficiary 
made  a  false  statement  as  to  the  manner  and  cause  of  death  will  not  relieve  the 
company  from  liability  if  it  was  responsible  under  the  true  facts. 

Appeal  from  the  District  Court  of  Lamar  County.    Tried  below  before 
Hon.  T.  D.  Montrose. 
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Simpson,  Robertson  &  Simpson,  for  appellant. — A  petition  on  an 
insurance  contract  should  set  out  the  same  with  certainty  and  particu- 
larity so  as  to  show  the  grounds  upon  which  plaintiff  expects  to  recover, 
and  should  set  out  the  excepted  clauses  of  the  policy  and  especially  such 
clauses  which  control  the  amount  to  be  recovered  under  said  insurance 
contract,  and  where  the  same  is  not  done  it  is  bad  under  general  and 
special  exceptions.  Phoenix  Ins.  Co.  v.  Boren,  83  Texas,  97;  10  Am.  and 
Eng.,  Enc.  of  Forms,  p.  258,  sec.  11,  442;  American  Accident  Co.  v.  < 
Carson,  36  S.  W.  Bep.,  169. 

An  executory  contract  providing  that  it  is  not  to  take  effect  until  said 
premiums  are  paid,  and  that  it  would  lapse  and  be  void  during  the  time 
such  payments  were  in  default,  and  could  only  be  revived  on  payment  of 
such  defaulted  payments  from  the  date  that  such  arrear  payments  were 
received,  is  void  and  nugatory  during  the  time  such  payments  remained 
unpaid  after  their  maturity.  Coker  v.  Atlas  Ace.  Ins.  Co.,  31  S.  W. 
Bep.,  703;  German  Am.  Ins.  Co.  v.  Waters,  10  Texas  Civ.  App.,  366. 

There  can  be  no  waiver  where  the  act  constituting  waiver  was  done 
under  a  misapprehension  of  the  true  facts  and  a  fortiori  when  such 
misapprehension  is  occasioned  by  the  fraudulent  and  false  statements  of 
the  party  claiming  the  benefit  of  such  waiver.  German  Ac.  Ins.  Co.  v. 
Waters,  10  Texas  Civ.  App.,  366. 

Moore,  Park  &  Birmingham,  Sturgeon  &  Moore  and  Hodges  &  Hardu 
son,  for  appellees. — The  evidence  adduced  upon  the  trial  of  this  cause 
was  sufficient  to  support  the  judgment  rendered  thereon.  Johnson  v. 
London  Guarantee  &  Acci.  Co.,  40  Law  Bep.  Ann.,  440-443;  United 
States  Mu.  Acci.  Asso.  v.  Hubbell,  40  Law  Bep.  Ann.,  453,  56  Ohio 
St.,  516 ;  Fidelity  &  Cas.  Co.  v.  Chambers,  40  Law  Bep.  Ann.,  434,  and 
cases  cited  in  notes;  Gulf,  C.  &  S.  R  By.  v.  Wagley,  15  Texas  Civ. 
App.,  313 ;  Traders  &  Travelers  Acci.  Co.  v.  Wagley,  20  C.  C.  A.,  588, 
74  Fed.  Bep.,  457;  2  Bacon  Ben.  So.  &  Life  Ins.  (last  ed.),  sec.  492; 
1  Am.  and  Eng.  Ency.  of  Law,  p.  307,  note  6  (2d  ed.). 

The  right  of  forfeiture  of  the  policy  of  insurance  for  the  failure  to 
pay  the  premiums  on  the  dates  stipulated  in  the  contract  was  a  right 
belonging  to  the  defendant  company,  and  could  be  waived  or  not,  at  its 
option.  The  evidence  conclusively  establishes  the  fact  that  such  right 
of  forfeiture  was  waived  by  the  defendant  company,  and  the  court  was 
justified  in  so  finding.  Cohen  v.  Continental  Fire  Ins.  Co.,  67  Texas, 
327;  Hibernia  Ins.  Co.  v.  Malevinsky,  6  Texas  Civ.  App.,  86;  Knicker- 
bocker L.  Ins.  Co.  v.  Norton,  96  U.  S.,  234;  New  York  Life  Ins.  Co. 
v.  Smith,  41  S.  W.  Bep.,  693. 

BAINEY,  Chief  Justice. — This  suit  was  brought  by  Lillie  Jennings 
against  the  Continental  Casualty  Company  to  recover  on  an  accident 
policy  insuring  John  E.  Jennings,  her  deceased  husband,  against  acci- 
dent. Lillie  Jennings  subsequently  married  J.  M.  Brown,  who  joins  her 
herein.  In  her  petition  she  sets  out  that  on  July  14,  1904,  John  E. 
Jennings  was  a  line  repairer  in  the  employment  of  the  Cane  Belt  Bail- 
road  Company  and  on  said  day  upon  his  written  application  and  in  con- 
sideration of  the  payment  of  premiums,  and  of  certain  warranties, 
covenants  and  agreements  contained  in  said  application,  and  in  the 
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paymaster's  order  accompanying  the  same,  said  company  issued  its 
policy  of  insurance,  conditioned,  to  pay  Lillie  Jennings  the  sum  of 
$2,000  in  the  event  said  John  E.  Jennings  should  receive  personal 
bodily  injuries  that  resulted  in  death,  within  90  days  thereafter.  That 
on  October  23,  1904,  said  John  E.  Jennings,  while  gathering  pecans 
fell  from  a  tree  to  the  ground,  receiving  injuries  from  which  he  died 
on  November  4,  1904,  of  which  injuries  and  death  the  company  was 
duly  notified  according  to  the  terms  of  said  policy. 

J.  C.  and  M.  E.  Jennings  intervened,  claiming  an  assignment  of  the 
policy  to  them.  J.  C.  Clark  intervenes  claiming  an  assignment  to  him 
of  so  much  of  the  policy  as  necessary  to  satisfy  a  certain  note  made  by 
plaintiff  for  $300  to  him. 

Defendant  answered  by  general  and  special  demurrers,  general  denial 
and  that  said  policy  had  been  forfeited  by  the  failure  to  pay  premiums, 
and  that  said  accident  was  caused  from  the  intentional  act  of  the 
deceased  and  said  recovery  should  be  scaled  on  that  account  to  the  sum 
of  $250;  or  that  it  resulted  from  the  voluntary  exposure  to  unnecessary 
danger,  for  which  the  recovery  should  be  scaled  to  one-fourth  of  the 
amount,  $500,  or  that  the  risk  was  obvious,  for  which  the  recovery  should 
be  scaled  to  $500. 

The  case  was  tried  by  the  court  without  a  jury  and  judgment  rendered 
for  the  plaintiffs  and  intervenors  for  $2,104.90,  which  was  apportioned 
between  the  parties  as  their  interest  appeared  and  of  which  they  do  not 
complain.     Defendant  alone  prosecutes  this  appeal. 

The  trial  court  filed  its  conclusions  of  fact  and  law.  The  conclusions 
of  fact  are  found  to  be  correct  by  this  court,  and  are  as  follows : 

"1.  That  on  July  14,  1904,  the  defendant  Continental  Casualty 
Company,  upon  the  written  application  of  John  E.  Jennings,  issued 
to  said  Jennings  accident  insurance  policy  number  801,304,  whereby, 
in  consideration  of  the  warranties  and  agreements  contained  in  said 
application  and  the  payment  of  the  premiums  therein  provided,  it  in- 
sured the  life  of  the  said  John  E.  Jennings,  by  occupation  a  line  re- 
pairer, in  the  principal  sum  of  $2,000,  with  weekly  indemnity  of  ten 
dollars,  subject  to  certain  conditions  in  said  policy  specified;  and  so  far 
as  applicable  to  this  controversy,  hereinafter  set  out,  and  thereby 
promised  to  pay  to  the  insured  or' to  his  beneficiary,  Lillie  Jennings 
(now  Lillie  Brown),  his  wife,  indemnity  as  therein  scheduled,  in  the 
event  that  said  insured,  while  said  policy  was  in  force,  should  receive 
personal  bodily  injury  through  external,  violent  and  purely  accidental 
means,  which  caused  at  once  total  and  continuous  inability  to  engage 
in  any  labor  or  occupation  or  for  loss  of  life,  by  such  accidental  means, 
the  full  sum  of  said  policy  was  to  be  paid  to  the  beneficiary,  Lillie 
Jennings,  now  Lillie  Brown. 

"2.  Said  policy  contained,  among  others,  the  following  provisions: 
Where  the  accidental  injury  results  from  the  intentional  act  of  the 
insured,  or  of  some  other  person,  while  the  insured  is  not  engaged  in 
his  occupation,  then  the  company  shall  only  be  held  liable  for  the  pay- 
ment of  one-eighth  of  what  would  otherwise  be  payable  under  said 
policy.  Also  that  where  the  accidental  injury  results  from  the  voluntary 
exposure  of  the   insured  to  unnecessary  danger,  or  obvious  ride  of 
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injury,  then  the  company  shall  be  liable  for  only  one-fourth  of  what 
would  otherwise  be  payable  under  said  policy. 

"3.  By  the  terms  of  said  application  the  insured  was  to  pay  the  sum 
of  $30  in  premiums,  and  gave  therefor,  which  was  accepted  by  the 
defendant  company,  a  paymaster's  order  on  the  Cane  Belt  Railroad 
Company,  for  whom  he  was  then  working,  which  stipulated  that  said 
premium  was  to  be  paid  in  four  installments  of  $7.50  each,  payable  as 
follows:  $7.50  from  the  insured's  wages  for  the  month  of  August, 
1904;  $7.50  from  wages  for  the  month  of  September,  1904;  $7.50  from 
wages  for  October,  1904;  $7.50  from  wages  of  November,  1904.  The 
amount  to  be  paid  from  the  wages  of  each  particular  month  was  to  be 
paid  some  time  during  the  next  succeeding  month,  according  to  the 
custom  of  the  railroad  company  for  which  Jennings  was  working  (the 
Cane  Belt  Railroad  Company).  Said  policy  contained  the  further 
stipulation  that  the  paymaster  was  to  be  the  agent  of  the  insured  and 
that  a  failure  to  pay  the  premiums  as  per  agreement  should  operate  to 
forfeit  all  rights  of  the  insured  under  the  terms  of  the  policy. 

"4.  At  the  time  Jennings  made  his  said  application  for  insurance 
and  gave  the  paymaster's  order  as  above  mentioned,  he  was  in  the  em- 
ploy of  the  Cane  Belt  Bailroad  Company,  in  the  State  of  Texas,  working 
in  the  capacity  of  line  repairer;  and  continued  in  such  employ  till  the 
date  of  his  injury,  October  23,  1904;  and  was  receiving  for  his  services 
a  salary  of  $60  per  month.  That  on  the  above  mentioned  date  the 
insured,  John  E.  Jennings,  sustained  accidental  injuries  within  the 
meaning  of  said  policy  of  insurance,  while  engaged  in  gathering  pecans, 
by  falling  from  a  pecan  tree,  from  which  injuries  he  died  on  the  4th 
day  of  November,  1904.  That  thereafter,  to  wit,  oh  December  3,  1904, 
the  defendant  company  received  proof  of  the  death  of  the  said  John 
E.  Jennings  in  proper  form  on  one  of  the  blanks  furnished  by  defendant 
for  that  purpose,  but  has  failed  and  refused  to  pay  the  amount  of  said 
policy,  or  any  part  thereof. 

"5.  That  at  the  time  of  the  accident  and  at  the  time  of  the  death 
of  John  E.  Jennings,  said  policy  of  insurance  had  not  been  forfeited 
for  the  nonpayment  of  premiums  and  was  in  full  force  and  effect;  that 
while  the  premiums  had  not  been  paid  in  strict  accordance  with  the 
terms  of  the  original  agreement  between  the  insured  and  the  defendant, 
yet  the  defendant  had  waived  a  forfeiture  of  the  policy  for  such  non- 
payment of  premiums,  and  made  another  and  different  contract  about 
the  payment  of  premiums,  which  contract  was  complied  with  in  all 
respects  by  the  insured  and  his  beneficiary. 

"6.  That  at  the  time  Jennings  fell  from  the  pecan  tree,  he  was 
acting  as  a  person  of  ordinary  prudence#  would  have  acted  under  the 
same  or  similar  circumstances.  That  his  injuries  were  not  the  result 
of  a  voluntary  exposure  to  unnecessary  danger,  or  an  obvious  risk  of 
injury,  within  the  meaning  of  the  policy  of  insurance,  nor  did  they 
result  from  the  intentional  act  of  the  insured,  or  any  other  person  within 
the  meaning  of  said  policy. 

"7.  That  at  the  time  of  the  application  for  and  the  issuance  of  said 
policy  of  insurance  to  John  E.  Jennings,  the  plaintiff,  Lillie  Brown,  then 
Lillie  Jennings,  was  the  wife  of  the  said  John  E.  Jennings,  and  was 
Vol.  XLV.  Civil— 2. 
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named  as  the  sole  beneficiary  in  said  policy  in  case  of  death  of  the 
insured,  and  that  she  was  such  beneficiary  at  the  time  of  the  death  of  the 
insured.  That  after  the  death  of  her  said  husband  and  after  the  insti- 
tution of  this  suit  she  married  her  coplaintiff,  J.  M.  Brown,  who  is  now 
joined  with  her  in  this  suit. 

"8.  That  plaintiff  Lillie  Jennings,  now  Lillie  Brown,  prior  to  the 
rendition  of  judgment  in  this  cause  assigned  to  intervener  L.  C.  Clark 
a  $323.75  interest  in  said  policy,  and  to  interveners  J.  C.  and  M.  E. 
Jennings  all  the  remainder  thereof  except  $400." 

Opinion. — The  overruling  of  the  general  demurrer  and  special  ex- 
ceptions to  plaintiff's  petition  is  the  basis  for  several  assignments  of 
error.  The  petition  sets  out  a  substantial  cause  of  action  against  the 
defendant  upon  the  contract  of  insurance  against  death  by  accident, 
and  pleads  the  contract  sufficiently  to  show  liability  on  the  part  of  de- 
fendant. It  does  not  plead  the  clauses  of  the  policy  which  limit  or  re- 
duce the  liability  of  defendant,  or  the  conditions  which  exempt  the 
defendant  from  any  liability.  But  does  plead  that  the  terms  and  con- 
ditions of  the  policy  had  been  complied  with.  The  failure  to  plead 
the  clauses  and  conditions  that  limited  or  exempted  that  asserted  liability 
constitute  the  ground  for  the  demurrers. 

We  are  of  the  opinion  that  the  petition  having  alleged  the  contract 
with  substantial  particularity  to  show  liability  for  death  by  accident  it 
was  not  incumbent  upon  plaintiff  to  set  forth  the  clauses  of  the  contract, 
which,  if  breached,  would  limit  or  exempt  the  defendant  from  liability. 
If  any  of  said  clauses  had  been  breached  it  was  a  matter  of  defense  to 
be  pleaded  by  defendant.  (Burlington  Ins.  Co.  v.  Bivers,  9  Texas  Civ. 
App.,  181;  Hartford  Ins.  Co.  v.  Watt,  39  S.  W.  Rep.,  200.)  These 
authorities  are  in  point,  and  accord  with  our  views.  In  the  last  case  a 
writ  of  error  was  denied  by  our  Supreme  Court,  which  confirms  us  in 
our  convictions;  therefore  said  assignments  are  not  sustained. 

It  is  contended  by  appellant  that  at  the  time  of  the  accident  and  death 
of  Jennings  the  policy  had  been  forfeited  by  the  nonpayment  of  the 
premium.  We  do  not  assent  to  this  contention.  The  facts  show  that 
Jennings  applied  to  the  appellant  for  insurance  on  July  14,  1904,  was 
accepted  and  the  policy  sued  on  was  issued.  He  contracted  to  pay  $30 
as  premiums,  to  be  paid  in  installments  of  $7.50  each.  To  make  these 
payments  Jennings  gave  to  the  defendant  company  an  order  on  the 
paymaster  of  the  Cane  Belt  Railroad  Company,  for  which  he  was  at 
the  time  working,  in  the  capacity  of  a  line  repairer.  The  installments 
were  to  be  paid  as  follows:  The  first  out  of  his  August  wages,  the 
second  out  of  his  September  wages,  the  third  out  of  his  October  wages 
and  the  fourth  out  of  his  November  wages.  It  was  further  stipulated 
that,  at  the  option  of  the  defendant  company  deductions  might  be  made 
to  pay  any  installment,  payment  of  which  had  been  defaulted  from  any 
reason  whatever,  from  Jennings'  wages  from  any  month  thereafter.  It 
was  the  custom  of  the  Cane  Belt  to  pay  the  wages  due  its  employes  for 
any  month  a  few  days  after  the  first  of  the  next  succeeding  month.  The 
railway  company  advised  the  insurance  company  on  or  about  the  6th 
day  of  October,  1904,  that  deductions  for  August  and  September  had 
not  been  made  out  of  the  wages  of  Jennings  by  reason  of  an  oversight; 
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but  also  advised  the  company  that  deductions  to  cover  these  payments 
-would  be  made  out  of  Jennings'  October  wages,  Jennings  still  being  in 
their  employ,  and  the  paymaster's  order  being  still  in  the  hands  of  the 
railroad  company.  Onv  October  6,  1904,  Jennings  wrote  to  the  de- 
fendant company  at  its  home  office  in  Chicago,  calling  attention  to  the 
fact  that  no  deductions  had  been  made  from  his  wages,  and  asking  that 
he  be  released  from  the  payments  on  acount  of  sickness  in  his  family, 
and  that  his  policy  of  insurance  be  cancelled.  This  letter  was  referred 
to  G.  W.  Donaldson,  general  agent  for  the  company,  headquarters  at 
Dallas,  Texas.  On  October  18,  Donaldson  replied  to  this  letter,  and  said : 
"I  note  that  your  accident  policy  is  dated  July  14,  and  that  although  no 
payment  on  the  premium  has  been  made,  same  has  not  been  lapsed  out, 
for  the  reason  that  we  were  advised  by  the  railway  company  that  through 
an  error  on  their  part  the  deductions  had  not  been  made  from  your 
wages.  We  were  advised  that  the  deductions  would  be  made  from  your 
October  earnings.  On  this  account  you  have  enjoyed  full  protection  of 
the  benefits  provided  by  your  policy  and  it  would  not  be  consistent  to 
cancel  same  as  you  request.  Should  the  first  and  second  installments  be 
paid  from  your  October  wages,  I  expect  we  could  arrange  an  extension 
of  thirty  days  each  on  the  third  and  fourth  installments  if  this  would 
assist  you."  On  the  following  day  Jennings  replied  to  this  stating  that 
he  would  strain  a  point  to  remit  $7.50  out  of  his  October  wages,  and 
would  try  to  remit  as  much  as  possible  each  month  until  the  policy 
was  paid  out  in  full,  and  requesting  Donaldson  to  ask  the  Cane  Belt 
Railroad  Company  to  reduce  the  bill  to  $7.50  and  send  bill  for  that 
sum  for  each  month,  if  that  would  be  satisfactory.  On  October  20, 
1904,  Donaldson  on  the  part  of  the  defendant  company,  replying  to 
thia  last  letter  stated :  "It  is  not  expected  that  the  Cane  Belt  Company 
will  deduct  the  whole  of  your  premium  from  your  October  wages ;  how- 
ever, as  you  have  been  insured  under  our  policy  since  its  date,  July  14,  it 
would  only  be  reasonable  that  the  first  and  second  installments  should 
be  paid  from  your  earnings  for  that  month,  and  I  presume  these  amounts 
will  be  collected.  If  so,  and  it  would  assist  you,  we  will  try  to  get  them 
to  extend  the  third  and  fourth  installments  each  thirty  days,  skipping 
any  collection  from  your  November  wages,  and  making  the  last  two  from 
your  December  and  January  wages."  At  the  time  of  this  correspondence 
the  Cane  Belt  Company  was  indebted  to  Jennings  in  excess  of  the  sum 
of  $15.  On  the  23d  day  of  October  Jennings  received  the  injuries  from 
which  he  died  on  the  4th  day  of  November  following.  The  Cane  Belt 
Railroad  deducted  out  of  the  wages  due  Jennings  for  October  the  sum 
of  $15,  which  was  paid  over  to  the  defendant  company  after  the  death 
of  Jennings  and  is  still  retained  by  it. 

The  company  held  the  paymaster's  order  for  the  payment  of  the 
premium  and  by  the  terms  of  the  policy  could  have  declared  the  policy 
void,  but  it  did  not  do  so.  There  was  no  stipulation  in  the  policy  that 
over  due  premiums  should  be  considered  as  earned.  In  Cohen  v. 
Continental  Ins.  Co.,  67  Texas,  327,  our  Supreme  Court  say :  "It  may 
be  considered  as  the  settled  law  that  when  a  policy  provides  for  a 
forfeiture  upon  failure  to  pay  premiums  which  are  to  fall  due,  but  does 
not  stipulate  that  the  over  due  premiums  shall  be  considered  as  earned, 
a  demand  and  payment  of  such  premiums  constitute  a  waiver."  (Hibernia 
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Ins.  Co.  v.  Malevinsky,  6  Texas  Civ.  App.,  86 ;  New  York  Life  Ins.  Co.  v. 
Smith,  41  S.  W.  Rep.,  680 ;  Knickerbocker  Ins.  Co.  v.  Norton,  96  U.  S., 
234.) 

It  was  optional  with  the  company  to  declare  the  policy  forfeited,  but 
having  failed  to  do  so  and  received  the  premiums,  it  is  in  no  attitude  to 
now  do  so. 

It  is  further  insisted  by  appellant  that  plaintiff  was  not  entitled  to 
recover,  because  the  injury  resulted  from  the  voluntary  exposure  by  the 
insured  to  unnecessary  and  obvious  danger  within  the  meaning  of  the 
policy.  The  evidence  showed  that  insured  was,  when  he  received  the 
injury  that  resulted  in  his  death,  up  a  pecan  tree,  standing  on  the  limb 
of  said  tree,  about  50  feet  from  the  ground,  in  the  act  of  thrashing 
pecans  with  a  pole  in  hand,  nine  feet  long,  when  he  stepped  out  on  said 
limb,  after  being  warned  by  his  wife  not  to  go  out  on  that  limb.  He 
answered  her  that  he  had  been  climbing  trees  and  poles  for  30  years, 
and  was  not  afraid.  He  ventured  out  and  fell.  This  was  a  question 
of  fact  to  be  passed  upon  by  the  court  as  a  jury  and  the  court  found  that 
the  deceased  "was  acting  as  a  man  of  ordinary  prudence,  and  his  in- 
juries were  not  the  result  of  a  voluntary  exposure  to  unnecessary  danger, 
or  an  obvious  risk  of  injury."  The  court  having  so  found  we  will  not 
disturb  the  finding,  as  it  was  warranted  by  the  evidence.  (Johnson  v. 
London  G.  &  Acci.  Co.,  40  Law  Rep.  Ann.,  440;  Gulf,  C.  &  S.  F.  Ry. 
Co.  v.  Wagley,  15  Texas  Civ.  App.,  313;  United  States  Mut.  Acci.  Assn. 
v.  Hubbell,  40  Law  Rep.  Ann.,  450.) 

It  is  contended  no  recovery  could  be  had  because  notice  of  injury  and 
proof  of  death  were  not  given  as  required  by  the  terms  of  the  policy, 
in  that  the  notice  and  proof  given  were  false  in  stating  that  at  the 
time  of  injury  deceased  was  engaged  in  taking  the  cross  out  of  wire, 
when  in  truth  he  was  gathering  pecans.  Conceding  that  the  statements 
in  the  notice  of  injury  as  to  what  work  deceased  was  engaged  in  at  the 
time  of  injury  were  false,  we  do  not  see  that  defendants  liability  was 
affected  thereby.  It  had  notice  that  the  injury  had  occurred  and  that 
death  resulted  therefrom,  and  if  it  was  responsible  under  the  true  facts 
the  mis-statement  did  not  relieve  it. 

The  evidence  we  think  is  sufficient  to  support  the  verdict  and  the 
judgment  is  affirmed. 

Affirmed. 


Citizens  Telephone  Company  op  Texas  v.  Eliza  Thomas. 

Decided  January  14,  1907. 

1. — Death — Liability  of  Private  Corporation. 

Under  subdivision  2  of  article  3017  of  the  Revised  Statutes  a  private  cor- 
poration is  liable  for  the  death  of  a  person  caused  by  the  negligence  of  such 
corporation,  as  distinguished  from  that  of  its  agents  or  servants. 


2. — Same— Negligence  of  Corporation. 

In  a  suit  against  a  telephone  company  for  the  death  of  plaintiff's  husband 
caused  by  a  shock  from  a  telephone  wire  which  had  broken  and  fallen  across 
a  highly  charged  wire  of  another  corporation  and  so  itself  became  highly  charged 
with  electricity,  evidence  considered  and  held  to  show  negligence  of  the  cor- 
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poration  as  distinguished  from  that  of  its  employes,  and  consequent  liability 
of  the  corporation. 

S. — Same — Ordinary  Care. 

While  a  person  or  corporation  may  be  required  in  a  given  case  to  exercise 
only  ordinary  -care,  still  such  care  must  be  proportioned  to  the  circumstances 
of  the  case  and  the  character  and  extent  of  the  danger. 

4. — Death — Proximate  Cause— Act  of  Third  Party. 

In  a  suit  for  the  death  of  a  person  caused  by  a  live  wire,  it  appeared  from 
the  evidence  that  a  wire  of  the  defendant  had  broken  and  fallen  in  the  street 
and  a  third  party  took  it  up  and  tied  it  around  a  post  to  put  it  out  of  the  way, 
and  that  the  deceased  in  attempting  to  tie  his  horse  to  the  post  received  the 
shock  and  was  killed.  Held,  that  the  act  of  the  third  party  did  not  relieve 
the  telephone  company  from  liability. 

5. — Separation  of  Husband  and  Wife — Death  of  Husband — Beoovery  by  Wife. 

Where  the  evidence  tended  to  show  that  the  husband  had  permanently 
abandoned  the  wife  at  the  time  of  his  death,  charges  as  to  the  right  of  the 
wife  to  recover  considered,  and  approved. 

6. — Preliminary  Testimony — Motion  to  Exclude. 

Where  preliminary  testimony  is  admitted  to  be  followed  by  other  testimony 
which  would  show  its  materiality,  and  such  other  testimony  is  not  introduced, 
the  objecting  party  should  move  to  exclude  the  preliminary  testimony. 

Appeal  from  the  District  Court  of  Harris  County.  Tried  below 
before  Hon.  Norman  G.  Kittrell. 

G.  W.  Allen  and  Baker,  Botts,  Parker  &  Garwood,  for  appellant. — 
A  private  corporation  of  the  character  of  the  appellant  is  not  liable 
in  damages  for  injuries  resulting  in  death.  Hendrick  v.  Walton,  69 
Texas,  192;  Lipscomb  v.  Houston  &  T.  C.  B.  R.  Co.,  64  S.  W.  Rqp., 
923;  Cole  v.  Parker,  66  S.  W.  Rep.,  135;  Fisher  v.  Texas  Telephone 
Co.,  79  S.  W.  Rep.,  50 ;  Fleming  v.  Texas  Loan  Agency,  87  Texas,  238 ; 
Hargrave  v.  Vaughn,  82  Texas,  348. 

The  undisputed  evidence  in  the  case  shows  that  the  negligence,  if  any, 
of  the  agents  of  the  appellant  was  not  the  proximate  cause  of  the  injury, 
and  therefore  a  peremptory  instruction  should  have  been  given  for 
defendant.  Brush  v.  Lefevre,  93  Texas,  607 ;  Seale  v.  Gulf,  C.  &  S.  F. 
Rv.  Co.,  65  Texas,  279 ;  Galveston,  etc.,  Ry.  Co.  v.  Chambers,  73  Texas, 
299;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Shields,  9  Texas  Civ.  App.,  659; 
Smith  v.  Texas  &  P.  Ry.  Co.,  24  Texas  Civ.  App.,  93;  Texas  &  Pac.  Ry. 
v.  Doherty,  15  S.  W.  Rep.,  44;  Mars  v.  Delaware  Canal  Co.,  54  Hun., 
625. 

The  wife,  as  plaintiff,  in  a  suit  for  damages  for  causing  the  death 
of  her  husband,  is  only  entitled  to  recover  such  sum  as  would  be  a  fair 
compensation  to  her  for  any  pecuniary  loss  sustained  bv  such  death. 
Harrison  v.  London  &  N.  W.  Ry.,  1  Cab.  &  E.,  540;  10  Moak's  Digest. 
110;  Joyce  on  Damages,  sec.  535. 

That  there  was  some  method  by  which  a  wire  of  an  upper  system  could 
be  prevented  from  falling  on  the  wires  of  a  lower  system,  if  a  fact,  was 
not  a  fact  that  bore  any  relevancy  to  the  duty  that  the  defendant  owed 
the  said  Jesse  Thomas,  or  to  the  alleged  breach  of  such  a  duty,  it  not 
being  shown  that  such  a  method  was  practical  or  in  general  use.  Gulf, 
C.  &  S.  F.  Ry.  Co.  v.  Walker,  70  Texas,  126 ;  Gulf,  C.  &  S.  F.  Ry.  Co. 
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v.  Warner,  36  S.  W.  Rep.,  119;  East  Telephone  Co.  v.  Sims,  Admr.,  38 
S.  W.  Rep.,  131 ;  Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Beall,  43  S.  W.  Rep,,  605 ; 
The  Oriental  v.  Barclay,  16  Texas  Civ.  App.,  211. 

Hutcheson,  Campbell  &  Hutcheson,  for  appellee. 

REESE,  Associate  Justice. — Eliza  Thomas  brings  this  suit  against 
the  Citizens  Telephone  Company  of  Texas  to  recover  damages  on  account 
of  the  death  of  her  husband,  Jesse  Thomas,  alleged  to  have  been  caused 
by  coming  in  contact  with  one  of  defendant's  wires  on  Washington  Street 
in  the  city  of  Houston,  which  was  broken  and  down.  Prom  a  verdict 
and  judgment  in  favor  of  plaintiff  for  $2,000  defendant  appeals. 

By  the  first  assignment  of  error  appellant  complains  of  the  action  of 
the  court  in  refusing  a  requested  charge  to  find  a  verdict  for  defendant. 
The  first  proposition  under  this  assignment  is  as  follows:  "A  private 
corporation  of  the  character  of  appellant  is  not  liable  in  damages  for 
injuries  resulting  in  death." 

The  proposition  is  not  a  correct  statement  of  the  law.  It  may  be 
taken  as  settled  law  in  this  State  that  under  subdivision  (2),  article 
3017,  Revised  Statutes,  a  corporation  such  as  appellant,  is  liable  in 
such  cases  when  the  negligence  causing  the  injury  is  the  negligence  of  the 
corporation  itself,  as  distinguished  from  that  of  its  agents  or  servants. 
(Fleming  v.  Texas  Loan  Agency,  87  Texas,  238.)  Under  the  proposi- 
tion, however,  appellant  seeks  to  show  that  the  death  of  Thomas  was  not 
occasioned  by  the  negligent  act  or  omission  of  the  corporation  as  dis- 
tinguished from  that  of  its  agents  or  servants,  not  admitting,  however, 
that  it  was  caused  by  the  negligence  of  any  one  connected  with  its 
service.  If  there  was  no  evidence  tending  to  show  that  the  death  of 
Thomas  was  occasioned  by  the  negligence  of  the  corporation,  in  regard 
to  some  duty  which  it  owed  to  the  public  and  which.it  had  not  assigned 
or  could  not  assign  to  an  agent  in  such  a  manner  as  to  avoid  liability  for 
the  consequences,  the  charge  should  have  been  given. 

The  petition  alleges  that  "the  defendant  recklessly,  negligently  and  in 
total  disregard  and  violation  of  its  duty  to  maintain  its  wires  so  as  not 
to  interfere  with  travel  on  the  streets  of  the  city,  permitted  one  of  its 
wires  on  Washington  Street,  one  of  the  main  thoroughfares  in  the  city 
of  Houston,  at  and  directly  in  front  of  Halverton's  grocery  store,  which 
store  many  persons  frequented,  to  part  or  become  severed,  the  exact 
manner  of  parting  or  severance  plaintiff  is  not  able  to  state,  so  that  a 
loose  end  resulting  from  such  parting  fell  toward  the  ground,  where  it 
constituted  a  dangerous  menace  to  any  persons  going  and  being  in  that 
vicinity,  and  especially  those  who  traded  at  Halverton's  store,  because 
the  said  wire  in  falling  fell  across  and  came  in  contact  with  and  was 
suspended  over  the  wires  of  the  Houston  Lighting  and  Power  Company, 
strung  and  suspended  along  on  lower  poles  on  or  about  that  point 
beneath  the  wires  of  defendant  company.  The  said  hanging  wire  thereby  • 
becoming  highly  charged  and  potent  with  death  to  all  persons  who  should 
come  in  contact  with  it.  And  said  defendant  company  permitted  said 
wire  to  remain  down  and  out  of  its  proper  place  for  several  hours  and 
to  constitute  a  continuing  menace  to  the  lives  of  such  of  the  public  as 
were  accustomed  to  pass  or  be  at  or  near  that  point  and  especially  plain- 


1907.']        Citizens  Telephone  Co.  op  Texas  v.  Thomas.  23 

tiffs  husband,  Jesse  Thomas,  and  others  who  traded  at  Halverton's 
store." 

The  evidence  establishes  the  following  facts :  The  wires  of  appellant 
were  strung  on  poles  above  and  over  the  wires  of  the  Lighting  and  Power 
Company  in  such  a  way  that  in  case  of  a  break  in  appellant's  wire  it 
would  fall  upon  the  wires  of  the  Lighting  and  Power  Company.  No 
means  were  used  to  prevent  the  wire  from  falling  upon  the  wires  of 
the  lighting  company  in  case  of  a  break.  Appellant's  wire  carried  a 
very  light  current  of  electricity,  not  sufficient  to  injure  a  person  coming 
in  contact  with  it,  but  the  wires  of  the  lighting  and  power  company 
carried  a  very  heavy  current,  sufficient  to  cause  the  death  of  any  person 
who  should  come  in  contact  therewith.  As  early  as  8  o'clock  p.  m.  on 
December  25,  the  wire  of  appellant  in  question  on  Washington  Street 
was  broken  and  lay  upon  the  street  near  Halverton's  store.  About  6 
o'clock  a.  m.  on  the  26th,  a  mule  being  driven  along  the  street  came  in 
contact  with  the  fallen  wire  and  was  knocked  down  and  slightly  injured. 
Otto  Lutz  broke  the  wire  and  extricated  the  mule,  and,  in  order  to  re- 
move the  wire  from  the  street  where  it  lay,  wrapped  it  around  a  post  to 
which  was  attached  a  guy  wire  of  the  Lighting  and  Power  Company. 
About  two  hours  afterwards  Jesse  Thomas  in  hitching  his  horse  to  this 
post  came  in  contact  with  the  wire  and  was  killed.  The  wire  in  falling 
had  fallen  upon  the  wires  of  the  Lighting  and  Power  Company  and  was 
thereby  charged  with  sufficient  of  the  current  of  those  wires  to  cause 
death  to  any  one  coming  in  contact  with  it. 

These  facts  made  a  prima  facie  case  of  actionable  negligence  against 
appellant.  (Eeasby  on  Elec.  Wires.,  sec.  231,  et  seq. ;  Haynes  v. 
Raleigh  Oas  Co.,  26  Law  Rep.  Ann.,  810;  Boyd  v.  Portland  Elec.  Co., 
57  Law  Bep.  Ann,,  620;  Newark  Elec.  Light  &  Power  Co.  v.  Ruddy, 
id.,  624;  Uggla  v.  West  End  St.  By.  Co.,  160  Mass.,  351;  Hutchison 
y.  Boston  Oas  Light  Co.,  122  Mass.,  219.)  It  was  its  duty  to  maintain 
its  system  of  electric  wires  so  that  they  should  not  endanger  the  lives 
of  others  or  interfere  with  their  lawful  use  of  the  public  highway.  It 
was  its  duty  primarily  to  keep  its  wires  off  of  the  street  where  persons 
would  likely  come  in  contact  with  them,  and  if  by  any  chance  any  of  its 
wires  should  happen  to  be  broken  and  in  such  condition  become  liable 
to  cause  injury  to  others  it  was  its  duty  to  exercise  ordinary  care  and 
diligence  to  ascertain  such  fact  and  to  remedy  the  defect.  These  duties 
come  under  the  head  of  non-assignable  duties,  the  negligence  in  the 
performance  of  which  was  the  negligence  of  the  appellant,  and  if  death 
resulted  by  reason  thereof  appellant  can  not  escape  the  consequences 
upon  the  plea  that  such  negligence  is  due  to  the  fault  of  its  agents  or 
servants.  (Houston  &  T.  C.  By.  Co.  v.  Dunham,  49  Texas,  188; 
Standard  Lighting  &  Power  Co.  v.  Munsey,  76  S.  W.  Rep.,  934;  Cole 
v.  Parker,  6ft  S.  W.  Rep.,  137;  McAdams  v.  Central  Ry.  &  Elec.  Co., 
67  Conn.,  445.) 

But  if  there  was  negligence  at  all  the  evidence  does  not  suggest  that 
it  was  due  to  the  fault  or  failure  in  duty  on  the  part  of  any  servant  of 
appellant.  The  evidence  shows  that  appellant  had  a  man,  called  the 
"wire  chief,"  whose  duty  it  was  to  exercise  a  general  supervision  of  the 
wires,  and  two  "trouble"  men  whose  duty  it  was  to  correct  and  remove 
any  trouble  with  regard  to  the  wires  when  reported.    It  was  also  the  duty 
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of  these  "trouble"  men,  who  were  also  inspectors,  to  inspect  the  lines, 
but  it  was  shown  that  this  duty  embraced  nothing  more  than  to  make 
such  examination  of  the  wires  as  they  could  from  the  ground,  as  they 
went  about  adjusting  such  troubles  as  were  reported.  One  such  in- 
spector or  "trouble"  man  had  charge  of  all  the  wires  of  appellant  in 
first,  sixth,  third  and  fifth  wards  of  the  city  of  Houston. 

By  the  rules  of  the  company  the  wire  chief  and  inspectors  went  off 
duty  at  5:30  p.  m.  and  did  not  come  on  again  until  7:30  a.  m.,  and 
during  the  interval  there  was  no  one  to  whom  any  defect  or  accident  to 
any  of  the  wires  could  be  reported,  nor  whose  duty  it  was  to  discover 
or  remedy  it.  The  evidence  was  sufficient  to  support  the  inference  of 
negligence  both  in  the  original  breaking  and  in  the  delay  in  discovering 
and  removing  the  dangerous  wire,  and  there  is  no  suggestion  in  the 
evidence  that  such  negligence  was  due  to  any  fault  on  the  part  of  any 
agent  or  servant  of  appellant,  if  such  fact  would  exonerate  it  from 
liability.  The  telephone  wire  was  so  constructed  as  rendered  it  probable, 
if  not  inevitable,  that  in  falling  it  would  fall  upon  or  across  the  wire 
of  the  Lighting  and  Power  Company  and  become  charged  with  a 
sufficient  current  of  electricity  from  this  source  to  make  it  dangerous, 
and  under  the  circumstances  appellant  must  be  held  to  the  same  degree 
of  care  as  though  its  own  wire  were  charged  originally  with  such  current. 
(Southwestern  Tel.  &  Tel.  Co.  v.  Robinson,  16  Law  Rep.  Ann.,  545; 
Ahren  v.  Oregon  Tel.  Co.,  24  Oregon,  276.)  The  place  was  a  very  much 
used  street  in  a  populous  and  busy  city,  and  the  wire  was  allowed  to  re- 
main in  this  dangerous  condition  from  8  o'clock  p.  m.  to  8  o'clock  a.  m. 
the  next  morning,  at  which  time  Thomas  was  killed.  It  is  true  that 
appellant  was  only  required  to  use  ordinary  care,  but  such  care  must  be 
proportioned  to  the  circumstances  of  the  case  and  the  character  and 
extent  of  the  danger.  (Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Smith,  87  Texas, 
354;  Harroun  v.  Brush  Elec.  Light  Co.,  6  Am.  Elec.  Cases,  357; 
Haynes  v.  Raleigh  Gas  Co.,  26  Law  Rep.  Ann.,  813.)  Tt  was  for  the  jury 
to  determine  whether  the  facts  constituted  actionable  negligence. 

It  is  further  insisted  under  this  assignment,  that,  not  the  negligence 
of  appellant,  but  the  act  of  Lutz  in  taking  the  wire  up  out  of  the  street 
was  the  proximate  cause  of  the  death  of  Thomas.  This  contention  can 
not  be  sustained.  Given  the  circumstance  of  the  wire  lying  in  the  street, 
an  obstruction,  and  as  shown  by  the  accident  to  the  mule,  a  dangerous 
obstruction  to  travel,  it  was  reasonably  to  be  anticipated  as  a  thing 
likely  to  occur  that  some  thoughtful  and  considerate  passerby  would  take 
up  the  wire  and  endeavor  to  put  it  out  of  the  way.  It  would  be  absurd  to 
hold  that  appellant  had  a  right  to  assume  that  the  fallen  wire  would  be 
allowed  to  remain  upon  the  street,  and  that  it  could  not  reasonably 
anticipate  that  somp  one  would  remove  it.  (Seale  v.  Gulf,  C.  &  S.  P. 
Ry.  Co.,  65  Texas,  278;  Hayes  v.  Hyde  Park,  12  Law  Rep.  Ann.,  249; 
Lundeen  v.  Livingston  Light  Co.,  17  Mont.,  32,  6  Am.  Elec.  Cases, 
322.)  There  is  no  analogy  between  this  case  and  Mars  v.  Delaware 
Canal  Co.  (54  Hun,  r>25),  cited  by  appellant,  where  a  person  wilfully 
and  recklessly,  if  not  maliciously,  started  an  engine  left  on  a  side  track 
where  it  could  do  no  possible  harm. 

It  is  further  contended  under  this  assignment,  that  the  evidence  did 
not  tend  to  show  that  Thomas'  death  was  caused  by  coming  in  contact 
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with  the  wire.  The  evidence  establishes  this  fact  almost  conclusively. 
Thomas  was  seen  by  a  person  standing  near  to  approach  the  post  and  to 
put  his  arms  around  it  in  the  attempt  to  tie  his  horse.  As  he  did  so, 
he  threw  up  his  hands  and  fell  backward,  his  death  being  practically 
instantaneous.  No  other  cause  of  his  death  is  remotely  suggested  by 
the  evidence.  The  evidence  made  a  proper  case  for  the  jury  as  to  the 
liability  of  appellant,  and  the  court  did  not  err  in  refusing  the  requested 
instruction  to  find  for  defendant. 

Nothing  in  the  pleadings  or  the  evidence  suggests  that  the  breaking 
of  the  wire,  or  allowing  it  to  remain  for  so  long  a  time  in  the  dangerous 
condition  in  which  it  was,  was  due  to  the  negligence  of  any  agent  or 
servant  of  appellant.  If  there  was  negligence  it  was  clearly  and  indis- 
putably the  negligence  of  the  appellant  itself  and  not  that  of  any  of 
its  agents.  The  court  did  not  err  in  refusing  to  submit  this  issue  to  the 
jury  as  requested  by  appellant.  In  the  case  of  Cole  v.  Parker  (66  S.  W. 
Rep.,  136),  cited  by  appellant,  the  refusal  of  such  a  charge  was  held 
error  on  the  grotind  that  plaintiff  had  charged  negligence  of  the  de- 
fendants and  their  employes.  There  is  no  such  charge  here.  The  second 
and  third  assignments  of  error  presenting  the  point  are  overruled. 

Appellant  sought,  by  requested  instruction,  to  have  submitted  to  the 
jury  the  issue  of  proximate  cause,  upon  the  theory  (1),  that  the  inde- 
pendent act  of  Lutz  intervened  to  break  the  causal  connection  between 
appellant's  negligence,  if  any,  and  the  accident;  and  (2)  that  the  fact 
that  the  wire  in  falling,  fell  upon  the  wires  of  the  Lighting  and  Power 
Company,  and  thus  became  charged  with  a  dangerous  current  of  elec- 
tricity, could  not  have  been  reasonably  anticipated  by  appellant.  Ap- 
pellant requested  three  special  charges  covering  these  points  which  were 
refused,  and  their  refusal  is  made  the  basis  of  the  fourth,  fifth  and 
sixth  assignments  of  error.  The  first  of  said  charges  instructed  the  jury 
if  they  believed  that  the  act  of  Lutz  in  removing  the  wire  was  an 
independent  act,  but  for  which  the  injury  would  not  have  been  received, 
plaintiff  would  not  be  entitled  to  recover  unless  such  act,  or  some  similar 
act,  could  have  been  foreseen  by  a  person  of  ordinary  prudence.  The 
second  of  said  requested  charges  presents  generally  the  doctrine  of 
proximate  cause.  The  third  presents  the  issue  of  proxinfate  cause  in 
the  matter  of  foreseeing,  as  likely  to  occur,  that  the  wire  of  appellant 
in  falling  would  fall  upon  those  of  the  Lighting  and  Power  Company 
and  become  thereby  charged  with  a  dangerous  current  of  electricity. 
There  was  no  error  in  refusing  these  charges.  The  court  instructed  the 
jury  generally  upon  proximate  cause.  The  undisputed  evidence  shows 
that  the  act  of  Lutz,  and  the  falling  of  the  wire  of  appellant  upon  the 
wires  of  the  Lighting  and  Power  Company,  strung  immediately  under 
it,  in  case  such  wire  broke  and  fell,  were  consequences  which  appellant 
was  bound  to  foresee  as  likelv  to  occur  under  all  the  circumstances.  The 
evidence  did  not  raise  an  issue  upon  these  points. 

Appellant  requested  the  following  charges: 

"The  defendant  contends  in  this  case,  and  has  introduced  some  evi- 
dence before  you  tending  to  show  that  Jesse  Thomas,  deceased,  had 
abandoned  the  plaintiff  prior  to  his  death,  with  the  intention  to  remain 
permanently  away  from  her.  If  you  should  find,  from  the  preponderance 
of  the  testimony,  that  the  said  Jesse  Thomas  had  abandoned  the  plain- 
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tiff,  with  the  intention  to  permanently  remain  separated  from  her,  then 
you  are  charged  that  you  may  take  such  fact  into  consideration  in 
determining  what  amount,  if  any,  you  should  allow  plaintiff  as  a  fair 
compensation  to  her  for  the  pecuniary  loss,  if  any,  sustained  by  the 
death  of  the  said  Jesse  Thomas,  and  unless  you  believe,  from  the  testi- 
mony, that  she  has  sustained  pecuniary  loss  by  his  death,  you  will  re- 
turn a  verdict  for  the  defendant." 

"You  are  charged  that  in  determining  the  amount  to  which  the  plain- 
tiff in  this  case  would  be  entitled  to  recover,  you  will  not  take  into 
consideration  anything  except  what  you  should  find,  from  the  evidence, 
would  compensate  her  for  her  pecuniary  loss,  if  any,  sustained  by  the 
death  of  the  said  Jesse  Thomas,  and  if  you  -should  believe  that  she 
sustained  no  pecuniary  loss,  you  will  return  a  verdict  for  the  defendant. 

The  evidence  showed  that  the  relations  between  Thomas  and  appellee, 
his  wife,  were  not,  at  the  time  of  his  death,  entirely  harmonious.  Some 
of  the  evidence  tended  to  show  a  separation,  tending  to  be  permanent. 
This  was  contradicted  by  other  evidence  which  tended  to  show  that 
there  had  been,  and  was  at  the  time  of  Thomas'  death,  no  serious  break 
in  their  marital  relations,  and  that  Thomas  continued  to  visit  his  wife 
and  to  contribute  to  her  support.  Upon  this  issue  the  court  charged 
the  jury  as  follows : 

"If  you  find  for  plaintiff,  you  will  take  into  consideration  all  the 
facts  and  circumstances  in  evidence  concerning  her  husband,  and  the 
relations  existing  between  her  and  him,  and  will  allow  her  such  sum  as 
will,  if  paid  now,  fairly  compensate  her  for  the  pecuniary  damage  and 
loss  which  you  believe  she  has  sustained  by  reason  of  the  death  of  her 
husband,  but  in  assessing  such  damages,  you  will  not  take  into  con- 
sideration or  allow  any  compensation  to  her  as  a  solace  for  her  grief 
or  for  the  loss  of  the  companionship  of  her  husband.  If  you  find  for 
the  defendant,  you  will  say  so  and  no  more."  We  think  the  charge  was 
as  full  and  specific  as  was  necessary.  It  is  substantially  the  same  as  the 
second  of  the  requested  instructions  quoted  above. 

The  evidence  upon  this  point  was  conflicting,  preponderating  rather 
against  the  theory  of  abandonment.  Appellant  does  not  controvert  the 
authority  of  Dallas  &  W.  Ry.  Co.  v.  Spicker  (61  Texas,  430),  but  con- 
tends that  the  jury  should  have  been  instructed  that  they  could  take  into 
consideration  the  evidence  upon  this  point  in  determining  whether  or  not 
appellee  had  sustained  pecuniary  damage  by  reason  of  the  death  of  her 
husband  and  the  amount  of  such  damage.  This,  we  think,  was  sufficiently 
done  by  the  charge  of  the  court  above  quoted. 

There  was  no  error  in  overruling  the  objection  of  appellant  to  the 
question  propounded  to  the  witness  Flavin  by  appellee.  This  question 
was  as  follows:  "As  a  man  familiar  with  electrical  work,  is  there  a 
method  by  which  wires  of  an  upper  system  can  be  prevented  from  falling 
on  the  wires  of  a  lower  system?"  The  objection  was  that  it  called 
for  an  answer  that  was  immaterial  and  irrelevant  and  merely  the  opinion 
of  the  witness  upon  a  matter  upon  which  the  jury  was  qualified  to 
pass.  The  witness  answered:  "Yes,  sir,  it  can  be  put  up  that  way." 
The  witness  was  being  examined  as  an  expert,  and  the  objection  that 
the  question  called  for  his  opinion  was  not  tenable.  Standing  alone  the 
answer  might  be  said  to  be  immaterial,  in  that  appellant  could  not  have 
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been  required  to  make  use  of  appliances  to  prevent  its  wires  from  falling 
upon  those  of  the  Lighting  and  Power  Company,  unless  such  appliances 
were  practicable,  but  the  court  did  not  err  in  allowing  the  question  to 
be  asked  as  a  proper  and  necessary  preliminary  to  further  interrogatory 
as  to  the  practicability  of  such  appliances.  There  being  no  further  evi- 
dence upon  this  point,  appellant  should  have  moved  to  strike  out  the 
answer,  or  otherwise  had  it  withdrawn  from  the  jury.  The  objection 
that  the  evidence  was  not  relevant  to  any  issue  raised  by  the  pleadings 
can  not  be  sustained. 

After  charging  the  jury  as  to  the  measure  of  duty  of  appellant  in 
stringing  its  wires  and  in  keeping  them  in  reasonably  safe  condition 
the  court  instructed  them  that  "the  defendant  was  presumed  in  law  to 
have  that  knowledge  of  the  condition  of  its  wires  which  it  could  have 
had  by  the  exercise  of  that  degree  of  care,  prudence  and  diligence  that 
an  ordinarily  prudent  person  would  have  used  under  the  same  or  similar 
circumstances.  The  objections  to  this  charge,  in  the  tenth  assignment 
of  error,  are  not  sound.  The  charge  quoted  is  a  correct  statement  of  the 
law,  and  was  called  for  upon  the  issues  raised  by  the  pleadings  and 
evidence.  It  can  not  be  said  that  it  conveys  to  the  jury  the  impression 
that,  in  the  opinion  of  the  court,  some  knowledge  of  the  condition  of  the 
wires  could  have  been  obtained  by  appellant  by  the  exercise  of  ordinary 
care,  any  further  than  that  any  charge  upon  an  issue  would  have  that 
effect.    The  assignment  can  not  be  sustained. 

The  eleventh  assignment  of  error  assails  the  charge  of  the  court 
instructing  the  jury  upon  the  issue  of  negligence  "in  the  matter  of 
maintaining  the  wires  in  proper  condition,  or  in  permitting  the  wire  to 
fall,  or  in  permitting  it  to  remain  down  and  out  of  place."  It  is  con- 
tended by  appellant  that  the  petition  does  not  charge  negligence  in  main- 
taining the  wires  in  proper  condition,  but  only  in  permitting  it  to  fall 
and  remain  down.  We  think  that  the  charge  of  negligence  in  permitting 
the  wire  to  fall  and  remain  down  fairly  included  the  charge  of  negli- 
gence in  the  matter  of  maintaining  the  wires  in  proper  condition.  The 
jury  could  not  have  understood,  from  the  charge,  that  any  other  element 
of  negligence  was  submitted  to  them  than  those  alleged  in  the  petition. 
The  same  answer  may  be  made  to  the  objection  to  the  charge  as  set  out 
in  the  twelfth  assignment,  upon  the  ifcsue  of  negligence  in  permitting 
the  wire  to  remain  around  the  guy  post  after  it  had  been  placed  there 
by  Lutz.  This  was  necessarily  included  in  the  charge  of  negligence  in 
permitting  the  wire  to  remain  down. 

The  thirteenth  assignment  of  error  complaining  of  the  charge  of  the 
court  as  to  the  relations  existing  between  appellee  and  her  husband,  and 
which  has  been  set  out  in  full  in  this  opinion,  is  without  merit.  It  does 
not  assume  the  existence  of  any  controverted  fact  as  contended  by  ap- 
pellant. 

By  the  fourteenth  assignment  of  error  appellant  complains  of  the  re- 
fusal of  a  requested  charge  as  follows:  "You  are  charged  that  if  you 
believe,  from  the  evidence,  that  at  the  time  the  said  Jesse  Thomas  came 
to  Halverton's  store,  and  to  the  place  where  he  came  in  contact  with 
the  telephone  wire,  if  he  did  so  come  in  contact  with  the  same,  it  was 
daylight,  and  the  said  Jesse  Thomas  saw,  or  in  the  exercise  of  ordinary 
care,  ought  to  have  seen' the  wire  before  touching  the  same,  and  if  you 
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believe  that  in  touching  said  wire,  if  he  did  so  touch  the  same,  the  said 
Thomas  failed  to  use  that  degree  of  care  which  a  man  of  ordinary  pru- 
dence would  have  used  under  the  same  circumstances,  and  that  but  for 
this  want  of  care  on  his  part  the  accident  would  not  have  happened, 
you  will  return  your  verdict  for  the  defendant."  It  is  admitted  that  the 
court  gave  a  charge  upon  contributory  negligence  based  upon  the  re- 
quested charge,  and  substantially  the  same  except  that  the  words  "it 
was  daylight"  were  stricken  out.    The  assignment  is  without  merit. 

The  fifteenth  and  sixteenth  assignments  of  error  present  the  objections 
that  the  verdict  is  against  the  great  weight  and  preponderance  of  the 
evidence,  and  is  excessive  in  amount.  We  overrule  both  assignments 
without  further  comment. 

We  find  no  error  in  the  record,  and  the  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Western  Union  Telegraph  Company  v.  J.  M.  Butler. 

Decided  January  14,  1907. 

1. — Delayed  Telegram — Mental  Anguish — Allegation  and  Proof. 

In  a  suit  against  a  telegraph  company  for  mental  anguish  caused  the 
plaintiff  by  being  deprived  of  the  privilege  of  being  with  his  mother  during  the 
period  before  and  during  the  burial  of  his  father  and  her  husband,  there  being 
nothing  in  the  message  itself  to  give  notice  to  the  defendant  that  such  depriva- 
tion would  cause  plaintiff  mental  anguish,  and  there  being  no  evidence  of  any 
notice  to  the  defendant  as  to  such  consequences,  it  was  error  to  submit  to  the 
jury  said  element  of  damage  as  a  ground  of  recovery. 

Appeal  from  the  District  Court  of  Grimes  County.  Tried  below  before 
Hon.  Gordon  Boone. 

George  H.  Fearons,  J.  W.  Lewis  and  Dean,  Humphrey  &  Powell, 
for  appellant. — Damages  as  matter  of  law,  were  not  recoverable  on  ac- 
count of  any  mental  pain  or  anguish  suffered  by  plaintiff  by  reason  of 
his  not  being  able  to  be  with  his  mother  at  his  father's  funeral.  Western 
Union  Telegraph  Company  v.  Luck,  91  Texas,  178  to  181 ;  Western 
Union  Telegraph  Company  v.  Wilson,  75  S.  W.  Rep.,  482;  Rowell 
v.  Western  Union  Telegraph  Company,  75  Texas,  26;  Western  Union 
Telegraph  Company  v.  Kuykendall,  14  Texas  Ct.  Rep.,  40. 

There  was  no  evidence  offered  upon  the  trial  to  show  any  notice 
to  the  defendant  that  the  plaintiff  might  or  would  suffer  mental  pain 
or  anguish  as  the  result  of  failure  or  inability  to  be  with  his  mother  at 
the  time  of  his  father's  funeral,  and  in  the  absence  of  such  notice  to 
the  defendant,  the  trial  court  erred  in  submitting  to  the  jury  as  an 
element  of  damages  the  pain  and  anguish  endured  by  plaintiff  by  rea- 
son of  not  being  able  to  be  with  his  mother  upon  the  occasion  of 
his  father's  funeral.  Western  Union  Telegraph  Company  v.  Luck,  91 
Texas,  178  to  181;  Western  Union  Telegraph  Company  v.  Wilson, 
75  S.  W.  Rep.,  482 ;  Western  Union  Telegraph  Company  v.  Kuykendall, 


1907.']  WESTERN  Union  Tbl.  Co.  v.  Butler.  29 

14  Texas  Ct.  Rep.,  40;  Western  Union  Telegraph  Company  v.  Ayers, 
14  Texas  Ct.  Rep.,  904. 

No  brief  for  appellee. 

REESE,  Associate  Justice. — J.  M.  Butler  sued  the  Western  Union 
Telegraph  Company  to  recover  damages  for  delay  in  transmitting  and 
delivering  to  him  the  following  telegraphic  message:  "Jim  Butler, 
Saratoga,  Texas.  Come  at  once.  Your  father  is  dead.  Will  be  buried 
tomorrow.  (Sighed)  Mrs.  M.  U.  Butler/'  Mrs.  Butler  was  the  mother 
of  the  addressee  of  the  message. 

Prom  a  verdict  and  judgment  in  favor  of  plaintiff  for  $400  defendant 
appeals.  There  are  no  briefs  of  appellee  on  file.  The  petition  con- 
tained the  following  allegations:  "Plaintiff  represents  to  the  court 
that  by  reason  of  the  negligence  of  defendant  he  was  denied  the  privi- 
lege of  being  present  at  the  funeral  of  his  said  father,  and  of  being  with 
his  said  mother  during  the  grief-stricken  period  before  and  during  his 
said  father's  interment;  and  that  by  reason  thereof  he  suffered  great 
mental  pain  and  anguish;  and  that  by  reason  of  the  failure  to  deliver 
to  plaintiff  the  said  telegram,  and  because  of  the  great  mental  pain  and 
anguish  resulting  therefrom,  plaintiff  had  been  damaged  in  the  sum 
of  $1,800." 

The  court  charged  the  jury  upon  the  measure  of  damages  as  fol- 
lows: 

"If  you  find  for  plaintiff,  you  will  assess  his  damages  at  such  sum 
as  in  your  sound  judgment  will  fairly  compensate  him  for  the  men- 
tal pain  and  anguish,  if  any,  which  he  suffered  by  reason  of  not  being 
able  to  be  present  at  his  father's  funeral  and  with  his  mother  at  such 
time." 

"You  will  not  consider  the  grief  plaintiff  naturally  suffered  by  reason 
of  his  fathert  death,  but  you  will  only  take  into  consideration  such 
additional  mental  anguish,  if  any,  as  you  believe  plaintiff  suffered  by 
reason  of  not  being  at  his  father's  funeral,  and  with  his  mother  at 
such  time." 

The  giving  of  these  charges  is  assigned  as  error,  and  the  proposi- 
tion is  stated  by  appellant  that,  "as  a  matter  of  law,  damages  were 
not  recoverable  on  account  of  any  mental  pain  or  anguish  suffered 
by  plaintiff  by  reason  of  his  not  being  able  to  be  with  his  mother  at 
his  father's  funeral." 

There  was  no  evidence  of  any  notice  to  appellant  as  to  the  conse- 
quences likely  to  ensue  upon  a  failure  to  promptly  transmit  and  deliver 
the  message,  except  such  as  was  conveyed  by  the  message  itself.  This 
was  notice  of  the  relationship  between  appellee,  to  whom  the  message  was 
addressed,  and  the  person  of  whose  death  and  prospective  burial  it  was 
the  purpose  of  the  message  to  inform  him,  and  that  appellee  would 
probably  desire  to  be  present  at  such  burial  and  would  suffer  mental- 
ly if  he  were  not  able  to  do  so.  There  was  nothing  in  the  message 
to  give  notice  to  appellant  that  a  deprivation  of  the  opportunity  of  being 
with  his  mother  upon  such  occasion  would  cause  him  grief  or  mental 
disturbance.  He  was  not  entitled  to  recover  damages  on  this  ground, 
and  it  was  error  to  submit  this  to  the  jury  as  an  element  of  damages. 
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The  exact  point  was  decided  by  the  Supreme  Court  in  the  case  of 
Wilson  v.  Western  Union  Telegraph  Company  (75  S.  W.  Bep.,  482), 
upon  certified  questions  from  this  court. 

It  was  error  to  give  the  instructions  referred  to  for  which  the  judg- 
ment is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Albert  Standpord  v.  J.  H.  Fines  et  al. 

Decided  January  16,  1907. 

Limitation — Fraud  and  Miitake— Diligence. 

Pleading  considered,  in  an  action  to  recover  back  money  alleged  to  be 
paid  through  mistake  or  by  fraud  of  defendant,  and  held  to  show  no  excuse 
for  not  sooner  discovering  the  fraud  or  mistake,  the  facts  being  ascertainable 
from  judgments  on  record,  and  therefore  the  action  to  be  barred  by  limitation. 

Appeal  from  the  County  Court  of  McLennan  County.  Tried  below  be- 
fore Hon.  J.  W.  Baker. 

N.  B.  Williams  and  W .  H.  Forrister,  for  appellant. — The  statute  of 
limitation  does  not  begin  to  run  in  a  case  of  fraud  or  mistake  until  the 
fraud  or  mistake  is  discovered,  or  would  have  been  discovered  by  the 
exercise  of  reasonable  diligence.  Emerson  v.  Navarro,  31  Texas,  335; 
Smith  v.  Fly,  24  Texas,  353;  Bass  v.  James,  83  Texas,  111;  Hudson  v. 
Wheeler,  34  Texas,  367;  Brown  v.  Brown,  61  Texas,  49;  Alston  v. 
Bichardson,  51  Texas,  1;  Kuhlman  v.  Bakes,  50  Texas,  637;  City  Bank 
v.  National  Bank,  45  Texas,  217;  Story  on  Contracts,  sees.  410-422; 
Beach  on  Contracts,  sees.  399,  641,  660,  661 ;  Haldeman  v.  Chambers,  19 
Texas,  50;  Culbertson  v.  Blanchard,  79  Texas,  492;  Finks  v.  Hollis, 
11  Texas  Court  Bep.,  857.  • 

No  briefs  were  on  file  for  appellee. 

EIDSON,  Associate  Justice. — Appellant  brought  this  suit  in  the 
court  below  for  the  purpose  of  recovering  certain  sums  of  money  alleged 
to  have  been  paid  by  him  to  appellees  through  the  fraud  and  misrepre- 
sentations of  appellees  and  the  mutual  mistake  of  appellant  and  appel- 
lees. Appellees  interposed  a  special  demurrer  to  appellant's  petition, 
setting  up  the  statute  of  limitation  of  two  years  as  a  bar  to  appellant's 
cause  of  action,  which  was  sustained  by  the  court  and  judgment  rendered 
dismissing  appellant's  suit  and  for  costs  against  him ;  from  which  ruling 
and  judgment  of  the  court  below,  appellant  has  perfected  an  appeal  to 
this  court. 

As  the  only  question  presented  for  consideration  by  this  court  arises 
upon  the  petition  of  appellant,  we  insert  a  copy  thereof,  which,  omit- 
ting formal  parts,  is  as  follows : 

"1.  Your  petitioner  shows  to  the  court  that  on  the  17th  day  of 
December,  1890,  there  was  pending  in  the  19th  Judicial  District  Court 
of  McLennan  County,  Texas,  a  cause  entitled  J.  H.  Finks  et  al. 
v.  T.  B.  Cox  et  al.    That  the  plaintiffs  in  said  suit  were  J.  H.  Finks, 
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Alfred  Abeel  and  T.  P.  Abeel,  then  doing  business  as  partners  under 
the  firm  name  and  style  of  J.  H.  Finks  &  Company;  that  your  peti- 
tioner and  his  vendors,  with  eight  or  ten  others,  were  defendants  in 
said  suit,  and  that  said  suit  was  for  the  title  and  possession  of  several 
different  pieces  and  parcels  of  land,  situated  in  McLennan  County, 
Texas,  claimed  by  the  different  defendants  to  said  cause  and  by  the 
plaintiffs  in  said  cause;  that  on  the  17th  day  of  December,  1890, 
your  petitioner  entered  into  a  written  contract  with  defendants  herein, 
whereby  petitioner  bound  himself  not  to  make  any  defense  to  said 
suit  above  described,  and  not  to  assist  the  other  defendants  to  said  suit 
in  any  manner,  and  in  consideration  of  said  agreement  defendants  here- 
in obligated  themselves  to  file  for  your  petitioner  in  said  cause  a  gen- 
eral demurrer  and  general  denial  and  plea  of  not  guilty,  and  further 
obligated  themselves  not  to  take  judgment  by  default  against  your  pe- 
titioner and  to  prosecute  their  suit  to  effect,  and  if  they  obtained  final 
judgment  against  your  petitioner  herein  for  a  part  of  the  land  claimed 
by  him,  involved  in  said  suit  above  described,  then  upon  the  recovery 
of  said  land  in  said  litigation,  the  defendants  herein  obligated  them- 
selves to  sell  the  land  in  possession  of  plaintiffs  herein  for  the  sum 
of  seven  dollars  per  acre,  and  your  petitioner  obligated  himself  to  buy 
said  land  at  said  price,  and  pay  therefor  one-third  cash,  one-third  in 
one  year  and  one-third  in  two  years  from  date  of  final  judgment  in 
said  cause,  said  deferred  payments  to  be  covered  by  notes  with  ten  per- 
cent per  annum  interest  from  date,  said  notes  to  be  signed  by  petitioner. 

"2.  Your  petitoner  further  represents  that  on  or  about  the  23d  day 
of  February,  1898,  and  various  dates  prior  thereto,  the  defendants  here- 
in falsely  and  fraudulently  and  with  intent  to  defraud  plaintiff  and  to 
obtain  money  from  him  without  consideration,  represented  to  plaintiff 
that  they  had  complied  with  thfeir  part  of  said  contract  hereinbefore 
referred  to  in  every  particular  and  that  they  recovered  final  judgment 
against  petitioner  for  the  title  and  possession  of  the  land  sued  for  as 
claimed  by  him,  and  called  upon  your  petitioner  to  comply  with  his 
part  of  said  contract  by  paying  the  seven  dollars  per  acre,  according 
to  the  terms  of  said  contract,  and  executing  the  notes  as  provided  for 
therein;  and  your  petitioner  believing  said  statement  of  the  defendants 
herein  to  be  true,  and  relying  upon  the  truthfulness  of  same,  and  having 
no  idea  that  they  would  in  any  manner  deceive  and  defraud  him,  but 
having  perfect  confidence  in  their  honesty  and  integrity,  and  having 
a  right  to  rely  upon  their  statements,  as  they  were  in  a  position  to 
know  the  truth  of  the  same,  and  as  your  petitioner  had  no  reason 
to  doubt  said  statements  your  petitioner  did  rely  and  act  upon  said 
statements  as  if  true,  and  believing  that  the  defendants  herein  had 
in  every  way  complied  with  their  said  written  contract  with  petitioner, 
your  petitioner  did  execute  and  deliver  to  defendants  herein  his  three 
certain  promissory  notes  for  the  sum  of  $74.36  each,  the  first  payable 
October  1,  1899,  the  second  October  1,  1900,  and  the  third  October  1, 
1901,  each  bearing  interest  at  ten  percent  per  annum  from  date,  and 
payable  to  J.  H.  Finks  &  Company,  all  dated  February  23,  1898. 

"Your  petitioner  shows  to  the  court  that  he  had  a  right  to  rely 
upon  the  truthfulness  of  the  statements  made  by  J.  H.  Finks  &  Com- 
pany, the  defendants  herein,  as  to  their  having  complied  with  the 
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terms  of  said  written  contract  and  as  to  petitioner  being  justly  indebted 
to  them  under  the  terms  of  said  contract;  that  J.  H.  Finks  at  that 
time  held  a  very  important  federal  office  under  the  United  States 
Government  at  Waco  and  was  a  well  known  and  reputable  citizen,  and 
petitioner  had  never  heard  his  honesty  and  fair  dealing  in  any  manner 
questioned;  that  defendants  T.  B.  Abeel  and  Alfred  Abeel  were  well 
known  and  wealthy  business  men  of  this  county,  and  petitioner  had 
never  known  their  honesty,  integrity  or  truthfulness  to  be  questioned, 
but  considered  each  reputable  and  highly  honorable  citizens  of  this 
county  and  worthy  of  all  confidence  and  trust,  and  that  he  did  place  all 
confidence  and  trust  in  each  of  said  defendants,  and  relied  implicitly 
upon  the  statements  made  to  him  by  them  as  to  their  compliance  with 
the  terms  of  the  contract  above  referred  to.  That  said  defendants  were 
in  every  manner  in  a  position  to  know  whether  or  not  they  had  com- 
plied with  the  terms  of  said  contract,  and  that  petitioner  was  in  no 
manner  conversant  with  the  facts  in  reference  to  the  condition  and 
the  action  that  had  been  taken  upon  said  contract ;  that  he  had  entered 
into  the  same  with  the  defendants  for  the  express,  avowed  and  declared 
purpose  of  avoiding  the  trouble  and  expense  and  worry  of  keeping 
up  with  said  litigation,  and  that  it  was  for  this  purpose  and  for  the 
further  purpose  of  avoiding  the  trouble  and  expense  of  •  employing 
counsel  to  investigate  and  keep  up  with  said  litigation  above  referred  to 
that  he  entered  into  said  contract  with  these  defendants ;  that  said  litiga- 
tion was  of  a  very  complicated  and  intricate  nature,  involving  the  titles 
to  some  ten  or  fifteen  different  tracts  of  land  in  this  county;  that  said 
suit  was  appealed  to  the  higher  courts  of  this  State  and  reversed  and 
remanded,  appealed  again  and  again,  and  was  in  a  very  complicated 
condition,  and  that  no  citizen,  unless  he  be  a  lawyer,  could  have 
found  out  the  true  facts  or  condition  of  said  litigation  without  the 
employment  of  an  attorney  at  a  great  expense  to  investigate  the  same 
for  him.  That  your  petitioner  is  a  farmer  and  has  never  had  any  deal- 
ings in  the  courts  of  the  country,  and  is  absolutely  ignorant  of  their 
manner  of  procedure  and  of  the  manner  of  conducting  suits  or  causes 
of  action  in  litigation  and  that  he  could  not,  by  the  exercise  of  any  de- 
gree of  diligence  on  his  part,  have  discovered  the  true  facts  as  to 
whether  defendants  had  complied  with  their  said  contract  with  him  or 
not.  That  said  defendants  knowing  his  position  in  the  premises  and 
knowing  that  he  relied  upon  them  fully  and  completely,  falsely  and 
fraudulently  represented  to  him  that  they  had  complied  with  their  said 
contract  and  falsely  and  fraudulently  withheld  the  true  facts  and  con- 
cealed them  from  this  plaintiff  and  induced  him  to  act  upon  their  state- 
ment as  to  the  condition  of  affairs  in  regard  to  said  litigation  and 
to  execute  to  them  upon  their  statement  the  notes  above  referred  to,  and 
thereafter  to  pay  said  notes  with  interest,  as  provided  for  therein.  That 
said  defendants  knew  that  they  stood  in  a  friendly  and  fiduciary  re- 
lation to  plaintiff,  and  knew  that  he  was  acting  upon  their  statements 
alone  without  any  examination  of  the  records  and  knew  that  he  could 
not,  without  employing  counsel,  have  determined  the  truthfulness  or 
falsity  of  their  said  statements,  and  knowing  these  facts  they  inten- 
tionally and  fraudulently  and  wrongfully  prevailed  upon  your  petitioner 
to  execute  said  notes  and  pay  the  same,  knowing  that  they  had  not  in 
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any  manner  complied  with  the  terms  of  said  contract,  and  that  plaintiff 
was  not  in  any  manner  indebted  to  them  or  either  of  them  legally  or 
morally  in  any  sum  whatever  upon  said  contract,  but  that  they  received 
this  plaintiff's  money  without  consideration  and  upon  said  statements 
and  condition  of  fact  as  hereinbefore  set  out.  And  plaintiff  further 
charges  that  defendants  knew  that  he  was  in  no  manner  legally  or 
morally  bound  to  them  for  any  sum  whatever  at  the  time  said  notes  were 
executed  and  said  money  paid. 

"3.  Your  petitioner  represents  that  the  notes  above  referred  to  and 
said  money  paid  thereon  were  executed  and  paid  upon  the  mutual 
and  mistaken  belief  on  the  part  of  plaintiff  and  defendants  that  the 
plaintiff  was  justly  indebted  to  defendants  under  the  terms  of  said 
written  contract  above  referred  to,  when  in  truth  and  in  fact  plaintiff 
was  not  in  any  manner  legally  or  morally  indebted  to  defendants  in 
any  sum  whatever. 

"Plaintiff  represents  that  defendants  thought  and  so  stated  that  they 
had  complied  with  their  contract  and  that  they  had  recovered  a  judg- 
ment against  plaintiff  under  the  terms  of  said  contract  for  the  land 
claimed  by  him  in  said  litigation,  but  that  said  litigation  was  so  com- 
plicated and  so  many  different  parties  at  interest  therein  that  both 
plaintiff  and  defendants  were  mistaken  as  to  defendants  having  ob- 
tained judgment  for  said  land,  and  as  to  defendants  having  complied 
with  the  terms  of  their  said  contract  and  as  to  plaintiff  being  indebted 
to  them  under  the  terms  of  said  contract,  and  that  said  notes  were 
executed  and  said  money  paid  upon  the  mistaken  belief  on  the  part 
of  the  plaintiff  and  defendants  that  plaintiff  was  indebted  to  them 
under  the  terms  of  said  contract,  and  that  defendants  had  complied 
with  their  part  of  the  contract,  and  that  it  was  proper  for  plaintiff 
to  comply  with  his,  when  in  truth  and  in  fact  the  defendants  herein 
had  not  in  any  manner  recovered  judgment  against  plaintiff,  or  in  any 
manner  complied  with  any  part  of  their  said  contract,  but  had  violated 
each  and  every  part  thereof,  and  further  had  failed  to  file  a  general  de- 
murrer and  general  denial  or  plea  of  not  guilty  for  this  plaintiff  in 
said  litigation,  which  they  had  agreed  to  do,  and  further  that  defendants 
had  taken  an  interlocutory  judgment  by  default  in  said  litigation  against 
this  plaintiff  which  they  had  specifically  agreed  not  to  do,  and  that  said 
notes  were  executed  and  paid  upon  said  mistake  of  fact  upon  the  part 
of  plaintiff  and  defendants  without  any  consideration,  when  in  truth 
and  in  fact  plaintiff  was  not  indebted  or  in  any  manner,  legally  or 
morally  bound  to  defendants  in  any  manner  whatever. 

"4.  Your  petitioner  represents  that  acting  upon  the  belief  that  he 
was  justly  indebted  to  defendants  upon  said  notes  executed,  he  did  on 
the  28th  day  of  August,  1900,  pay  to  defendants  the  sum  of  $178.48, 
and  on  September  28th,  1900,  the  sum  of  $74.35,  making  a  total  paid  to 
defendants  of  $252.83,  all  of  which  was  paid  upon  the  fraud  and  mis- 
take hereinbefore  set  out. 

"5.  Plaintiff  represents  that  he  could  not  by  the  exercise  of  rea- 
sonable diligence  have  found  out  the  true  facts  in  said  cause  sooner 
than  he  did  on  account  of  the  intricacy  of  said  litigation  and  the  long 
time  that  it  has  pcnded  in  the  courts  and  went  from  one  court  to  the 
Vol.  XLV.  Civil--3. 
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other  and  on  account  of  the  intentional  concealment  by  the  defendants 
of  the  said  facts  which  were  peculiarly  within  their  knowledge  and  not 
within  the  knowledge  of  the  plaintiff  and  which  defendants  knew  plain- 
tiff was  relying  upon  and  trusting  them  implicitly  in  said  transaction, 
and  that  he  did  not  and  could  not  by  the  exercise  of  reasonable  dil- 
igence have  discovered  said  fraud  and  mistake  sooner  than  the  20th 
day  of  October,  1902;  that  said  mistake  and  fraud  was  discovered  by 
virtue  of  there  being  another  branch  of  said  old  litigation  pending  in 
said  19th  Court  of  McLennan  County,  Texas,  and  said  litigation  dur- 
ing the  trial  of  the  cause  brought  out  the  true  condition  of  the  old 
case  upon  which  said  contract  was  entered  into  and  that  one  of  the 
plaintiff's  neighbors  was  interested  in  said  litigation  and  another  was 
a  witness  in  said  litigation,  and  they  discovered  said  fraud  and  mis- 
take and  reported  the  same  to  plaintiff,  and  he  immediately  upon  the 
discovery  and  hearing  of  said  fraud  and  mistake  employed  counsel  to 
investigate  the  matter,  and  upon  said  investigation  the  true  facts  were 
first  made  known  to  him,  and  that  they  could  not  sooner  have  been 
discovered  by  him  and  that  he  had  this  suit  filed  to  the  very  first  term 
of  court  after  the  discovery  of  said  fraud  and  mistake. 

"Your  petitioner  further  shows  that  he  is  one  of  the  defendants  of 
said  suit  hereinbefore  referred  to,  but  was  dropped  from  said  litigation 
by  a  severance  had  in  said  suit,  and  that  said  suit  under  the  original 
style  and  number  continued  in  court  and  that  he  knew  nothing  about 
his  having  been  severed  and  dropped  from  said  litigation  but  knew 
that  said  suit  remained  in  the  court  under  the  original  style  and  num- 
ber and  was  prosecuted  by  the  said  J.  H.  Finks  &  Company,  and  that 
defendant  had  every  reason  to  believe  that  he  too  remained,  a  party 
to  said  suit  and  that  said  final  judgment  rendered  in  said  suit  in  the 
Supreme  Court  of  the  State  of  Texas  was  against  him  as  well  as  the 
other  defendants,  when  in  truth  and  in  fact  he  was  not  a  party  to 
said  litigation  and  was  dropped  from  same  by  a  severance  had  therein 
a  few  months  after  the  contract  entered  into  by  him  and  the  defend- 
ants herein,  and  about  eight  or  ten  years  prior  to  the  rendition  of  the 
final  judgment  in  said  suit  and  that  defendants  herein  knew  of  said 
severance,  and  that  he  had  been  dropped  from  said  suit  for  said  long 
length  of  time  and  knew  that  said  final  judgment  did  not  in  any  man- 
ner affect  him  and  was  not  a  compliance  on  their  part  with  the  terms 
of  the  written  contract  entered  into  between  plaintiff  and  defendants 
in  said  original  suit,  or  that  they  could  have  known  it  or  should  have 
known  the  condition  of  said  suit  and  that  plaintiff  herein  had  been 
dropped  from  said  litigation  by  said  severance,  and  that  he  was  in  no 
manner  bound  by  said  final  judgment  in  said  original  styled  and  num- 
bered suit  above  referred  to. 

"By  reason  of  all  which  this  plaintiff  says  that  he  could  not  and 
did  not  discover  said  fraud  or  mistake,  and  could  not  have  done  so 
by  the  exercise  of  reasonable  diligence,  but  that  he  did  exercise  every 
reasonable  care  and  diligence  that  a  reasonably  cautious  man  would 
have  exercised  under  similar  conditions  and  circumstances.  Plaintiff 
represents  that  said  written  contract  is  in  possession  of  defendants,  and 
notice  is  here  given  to  produce  the  same,  or  secondary  evidence  will  be 
offered  of  the  contents. 
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"Wherefore  plaintiff  shows  to  the  court  that  defendants  are  justly 
indebted  to  him  and  that  he  has  been  damaged  in  the  sum  of  $500 
by  reason  of  said  false  and  fraudulent  representations  and  by  reason 
of  said  mistake  of  fact  as  hereinbefore  set  out;  and  plaintiff  prays 
that  he  have  judgment  against  defendants,  they  having  already  ap- 
peared and  answered  herein,  for  the  sum  of  $178.48  with  six  percent 
interest  from  August  28,  1900,  and  for  the  sum  of  $74.38  with  six  per- 
cent interest  per  annum  from  September  28,  1900,  and  for  all  costs 
in  this  behalf  expended,  and  for  general  and  special  relief,  in  law  and 
equity,  that  in  the  opinion  of  the  court  plaintiff  is  in  any  manner  en- 
titled to,  as  in  duty  bound  will  ever  pray." 

Opinion. — Appellant's  sole  assignment  of  error  questions  the  cor- 
rectness of  the  ruling  of  the  court  below  in  sustaining  appellees'  special 
demurrer  to  his  petition  setting  up  the  statute  of  limitation  of  two  years 
as  a  bar  to  a  recovery  under  said  petition,  and  he  presents  under  said 
assignment  the  proposition  that  "the  statute  of  limitation  does  not 
begin  to  run  in  a  case  of  fraud  or  mistake  until  the  fraud  or  mistake 
is  discovered,  or  would  have  been  discovered  by  the  exercise  of  reason- 
able diligence."  This  proposition  asserts  a  correct  principle  of  law  in 
the  abstract,  in  the  event  the  mistake  is  mutual,  but  does  not  apply 
to  appellant's  cause  of  action  as  made  by  his  petition.  In  other  words, 
the  allegations  of  his  petition  do  not  show  that  the  fraud  or  mistake 
upon  which  his  claim  is  based  would  not  have  been  discovered  by  the 
exercise  of  reasonable  diligence  before  payment  of  the  amount  sued 
for  or  immediately  upon  making  same.  In  our  opinion  the  allegations 
of  appellant's  petition  show  the  existence  of  a  state  of  facts  under  which, 
if  he  had  exercised  reasonable  diligence,  he  would  have  discovered  the 
fraud  and  mistake  alleged  by  him  before  making  the  payments  alleged 
or  immediately  upon  doing  so. 

We  think  the  allegations  of  appellant's  petition  are  practically  the 
same  as  those  embraced  in  the  petition  in  the  case  of  Alston  v.  Rich- 
ardson, 51  Texas,  1,  except  as  to  the  special  confidential  relationship 
alleged  in  the  petition  in  this  case  as  existing  between  appellant  and 
appellees;  and  in  that  case  it  was,  in  effect,  held  that  the  petition  was 
subject  to  special  demurrer,  upon  the  ground  that  the  cause  of  action 
appeared  from  the  allegations  in  the  petition  to  be  barred  by  the  stat- 
ute of  limitation. 

In  the  case  of  Bass  v.  James,  83  Texas,  110,  our  Supreme  Court 
held  that  the  confidence  of  the  appellant  in  the  integrity  and  veracity 
of  appellee,'  who  made  the  fraudulent  and  false  representations  upon 
which  the  former  relied,  did  not  relieve  him  from  the  exercise  of  rea- 
sonable diligence  in  discovering  the  fraud  and  falsity  of  such  repre- 
sentations. There  are  no  allegations  of  any  concealment  on  the  part  of 
appellees  of  what  was  embraced  in  the  court  records,  which  were  as 
accessible  to  appellant  as  to  appellees. 

Appellant's  petition  shows  a  good  cause  of  action  for  the  recovery 
of  the  money  paid,  but  this  right  is  not  dependent  upon  the  exercise  of 
reasonable  diligence  in  discovering  the  fraud  or  mistake  which  in- 
duced him  to  make  such  payments,  but  upon  the  equitable  principle 
that  a  person  will  not  be  permitted  to  profit  by  his  own  fraud,  and  that 
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one  party  to  a  contract  will  not  be  permitted  to  secure  an  advantage 
over  the  other  by  the  mutual  mistake  of  the  parties  thereto,  and,  in 
effect,  thereby  obtain  something  for  nothing.  The  general  rule  is 
that  limitation  begins  to  run  from  the  time  of  the  accrual  of  the  cause 
of  action,  which  in  this  case  would  be  the  date  of  the  payment  of  the 
sums  of  money  sued  for.  And  in  order  for  appellant  to  relieve  himself 
from  the  effect  of  this  rule,  he  would  be  required  to  show,  not  only  that 
the  payments  were  induced  by  fraud  or  mutual  mistake,  but  that  he  had 
failed  to  discover  such  fraud  or  mistake  after  using  reasonable  diligence, 
until  a  date  from  which  to  the  filing  of  the  suit  would  be  insufficient 
to  complete  the  bar  of  the  statute  of  limitation.  Appellant's  petition 
shows  that  the  means  and  opportunity  for  discovering  the  fraud  or  mis- 
take were  accessible  and  present  to  him  at  the  time  of  making  the  pay- 
ments and  immediately  thereafter,  and  that  he  used  no  diligence  what- 
ever to  avail  himself  thereof,  but  simply  relied  upon  the  confidence 
he  reposed  in  the  integrity  and  veracity  of  appellees.  We  do  not  think 
any  of  the  characters  of  relationship  alleged  by  appellant  as  existing 
between  him  and  appellees  important  upon  the  question  under  consider- 
ation, as  no  act  upon  their  part  is  alleged  which  operated  to  conceal 
from  him  the  records  containing  the  information  or  prevent  his  free 
access  to  them.  As  is  in  effect  stated  in  the  opinion  in  the  case  of  Bass 
v.  James,  supra,  we  do  not  think  it  the  policy  of  the  law  to  make  the 
operation  of  the  statute  of  limitation  dependent  upon  the  confidence 
the  party  seeking  to  avoid  it  has  in  the  integrity  and  veracity  of  the 
adverse  party. 
The  judgment  of  the  court  below  is  affirmed. 

Affirmed. 


Charles  N.  Vincent  v.  Central  City  Loan  &  Investment  Company. 

Decided  January  16,  1907. 

1. — Lease— Agreement  to  Repair. 

The  landlord's  agreement  to  make  repairs  and  the  tenants  to  pay  rent 
were  not  so  independent  but  that  a  failure  of  the  former  to  comply  which  ren- 
dered the  premises  useless  for  the  purpose  for  which  the  tenant  had  rented 
them  would  justify  his  abandonment  of  them  and  relieve  him  from  further 
obligation  for  rent. 

8. — Same— Pleading. 

A  plea  setting  up  failure  of  the  landlord  to  comply  with  his  undertaking 
to  repair  an  oven  on  premises  rented  for  the  purpose  of  conducting  a  bakery, 
in  answer  to  an  action  against  the  tenant  for  abandoning  them  and  refusing  to 
pay  rent,  held  to  present  a  good  defense,  the  failure  to  make  the  repairs  being 
alleged  to  render  the  premises  impossible  for  the  business  in  question. 

3.— Same. 

The  tenant  did  not  lose  his  right  to  repudiate  the  contract  by  continuing 
in  possession  after  knowledge  of  the  landlord's  failure  to  comply  with  his 
agreement  to  repair,  where  such  continuance  was  at  the  landlord's  request  and 
upon  continued  promises  that  the  repairs  would  be  made. 

Appeal  from  the  County  Court  of  McLennan  County.     Tried  below 
before  Hon.  J.  W.  Baker. 


1907.]         Vincent  v.  Central  City  Loan  &  Inv.  Co.  37 

J.  E.  Yantis  and  8.  E.  Stratton,  for  appellant. — The  court  erred  in 
sustaining  the  general  demurrer  of  plaintiff  to  defendant's  answer. 
Martinez  v.  Thompson,  80  Texas,  568. 

A  lessor  of  property  who  contracts  in  lease  to  repair  same  and  fails 
to  make  such  repairs,  as  contracted,  from  which  failure  the  premises, 
when  put  to  the  purposes  for  which  leased,  became  untenable,  dis- 
agreeable, or  unfit  for  occupancy  and  dangerous  to  health  and  property, 
and  then  fails  to  make  said  repairs  after  notice  of  the  condition  and  re- 
quest by  lessee,  can  not  recover  rents  after  abandonment  for  such  causes, 
as  the  said  failure  of  the  lessor  justifies  lessee  in  vacating  the  premises 
in  such  condition.  11  Am.  and  Eng.  Enc.  of  Law,  pp.  472,  478;  18 
Am.  and  Eng.  Enc.  of  Law,  pp.  324,  298 ;  New  York  and  Texas  L.  Co. 
v.  Cruger,  27  S.  W.  Rep.,  212;  Harthill  v.  Cooke,  43  S.  W.  Rep.,  705; 
Young  v.  Collett,  29  N.  W.  Bep.,  850;  Bostwick  v.  Losey,  35  N.  W.  Rep., 
246;  Leonard  v.  Armstrong,  41  N.  W.  Rep.,  695;  Pierce  v.  Joldersma, 
51  N.  W.  Rep.,  1116;  Minneapolis  Co-operative  Co.  v.  Williamson,  38 
Am.  St.  Rep.,  473. 

Chas.  A.  Jennings,  for  appellee. — A  lessor  leases  premises  for  a  term 
to  a  lessee,  said  lease  to  begin  in  the  future,  and  covenants  in  the 
lease  contract  that  he,  the  lessor,  will  at  once  make  certain  repairs 
upon  the  premises,  but  does  not  covenant  to  make  any  repairs  during 
the  future  term,  or  to  keep  the  premises,  or  any  part  thereof,  in  repair 
after  the  term  begins;  under  such  state  of  facts  the  tenant  has  no  right 
to  abandon  the  premises  after  occupying  them  fifteen  months  and  defeat 
the  payment  of  rent  for  the  unexpired  term  of  his  lease.  Perez  v. 
Rebaud,  76  Texas,  194;  Peticolas  v.  Thomas,  29  S.  W.  Rep.,   166; 

1  Wood's  Landlord  &  Tenant  (2d  ed.),  sees.  377,  378,  379  and  notes; 

2  Wood's  Landlord  &  Tenant,  sec.  478,  pp.  1130,  1131,  1132,  1133. 
The  covenant  of  the  landlord  to  repair  and  the  covenant  of  the 

tenant  to  pay  rent  are  independent  covenants,  and  a  breach  of  the 
former  by  the  landlord  is  no  defense  to  an  action  brought  by  him 
against  the  tenant  to  recover  rent  under  the  latter.  Peticolas  v. 
Thomas,  29  S.  W.  Rep.,  166;  1  Wood's  Landlord  &  Tenant  (2d  ed.), 
sec.  369. 

Even  though  the  landlord  has  covenanted  to  repair  but  neglect? 
or  refuses  to  do  so,  the  only  remedy  open  to  the  tenant  is  to  notify  tho 
landlord,  and  upon  his  failure  to  repair,  to  repair  the  premises  himself 
and  deduct  the  expense  from  the  rent,  or  to  sue  the  landlord  for  a 
breach  of  the  covenant.  He  can  not,  on  account  of  such  breach,  abandon 
the  possession  and  thus  relieve  himself  from  liability  for  the  rent  subse- 
quently accruing.  Taylor's  Landlord  &  Tenant,  330,  331,  379;  2 
Wood's  Landlord  &  Tenant  (2d  ed.),  sec.  478  on  pages  1130,  1131, 
and  note  4;  Gibson  v.  Perry,  29  Mo.,  245;  Davis  v.  Smith,  15  Mo., 
467;  Crosa  v.  Button,  4  Wis.,  468;  Ely  v.  Ely,  80  111.,  532;  Welles  v. 
Castles,  3  Gray  (Mass.),  323;  Gates  v.  Green,  4  Paige  Ch.  (N".  Y.), 
355:  Lamott  v.  Sterrett,  1  H.  &  J.  (Md.),  42:  Leeds  v.  Cheatham. 
1  Sim.,  146;  Howard  v.  Doolittle,  3  Duer  (N.  Y.),  464;  Hallett  v. 
Wvlie,  3  Johnson  (N.  Y.),  44-49;  Doupe  v.  Genin,  45  N.  Y.,  119; 
Wittv  v.  Matthews,  52  N.  Y.4  512. 
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KJ3Y,  Associate  Justice. — This  is  a  suit  upon  a  lease  contract, 
which  resulted  in  a  judgment  in  favor  of  the  plaintiff,  and  the  defend- 
ant has  appealed.  The  trial  court  sustained  a  general  demurrer  and 
certain  special  exceptions  to  the  defendant's  answer,  and  these  rulings 
are  the  questions  presented  for  decision.  After  filing  a  general  denial, 
the  defendant  interposed  the  following  special  answer : 

"1st.  And  for  special  answer  defendant  shows  to  the  court  that 
he  made  said  lease  contract  with  plaintiff  but  at  the  time  of  making 
same  he  was  then  in  possession  of  said  premises,  as  a  tenant  of  plaintiff, 
and  remained  in  possession  of  same  continuously  up  to  and  after  Sep- 
tember 1,  1903,  at  all  times  conducting  and  carrying  on  the  business 
of  a  bakery  store,  engaged  exclusively  in  the  making  and  baking  of 
bread  stuffs,  pies,  cakes  and  other  baker's  goods,  that  said  premises 
were  rented  for  said  purpose  and  no  other;  that  in  so  conducting  said 
business  it  is  absolutely  necessary  for  defendant  to  have  the  use  and 
benefit  of  baking  oven,  without  which  his  business  could  not  exist  and 
be  carried  on;  that  at  the  time  of  making  said  lease  there  was  con- 
nected with  and  a  part  of  said  leased  premises  an  oven,  that  same  was 
not  then  fit  for  the  purposes,  uses  and  time  for  which  defendant  was 
contracting  said  premises  for,  to  wit:  the  carrying  on  of  said  bakery 
business;  and  in  making  said  contract  defendant  required  plaintiff 
to  make  certain  improvements  upon  said  premises,  among  which  plaintiff 
contracted  and  agreed  to  repair  the  oven  then  in  use,  and  a  part  of 
said  premises  so  leased;  that  at  said  time  both  plaintiff  and  defendant 
contracted  and  also  mutually  understood,  it  being  their  intention  and 
agreed  that  said  oven  was  to  be  made  sound  and  in  good  and  safe  con- 
dition, and  suitable  for  the  purposes  and  time  for  which  defendant 
was  leasing  said  premises,  and  that  such  in  law  is  the  meaning  of  said 
contract.  That  plaintiff  wholly  failed  and  refused  to  so  repair  and 
make  sound  said  oven,  as  it  had  agreed  to  do,  whereby  said  premises 
became  useless  and  of  no  value  to  defendant,  and  he  was  forced  to 
abandon  and  leave  said  premises  because  of  such  failure  and  refusal,  in 
order  to  protect  and  prevent  the  destruction  of  his  business.  Defendant 
further  shows  to  the  court  that  soon  after  executing  said  contract, 
plaintiff  employed  workmen  as  its  agents  to  undertake  said  repairs  on 
said  oven;  that  plaintiff  failed  to  contract  and  direct  such  improve- 
ments as  was  necessary  to  make  said  oven  sound  and  safe  and  properly 
repair  same,  and  that  said  work,  as  contracted,  was  carelessly,  improper- 
ly and  fraudulently  done  without  regard  to  its  said  contract,  and  was 
so  imperfect  that  same  was  not  sound,  and  was  unsuitable  for  defendant 
and  was  not  in  compliance  with  the  contract.  That  in  so  constructing 
said  repairs,  the  defects  in  same  were  hidden  and  covered  over  with 
mortar  and  plaster,  and  thereby  defendant  was  misled  as  to  such  im- 
provement; that  soon  thereafter  the  character  of  same  became  known 
to  defendant  and  he  called  upon  plaintiff  to  make  such  repairs  properly 
and  restore  said  oven  to  sound  state,  that  plaintiff,  through  its  agents, 
repeatedly  and  continuously,  covering  a  period  of  several  months,  agreed 
and  promised  to  fulfill  its  contract  and  so  repair  said  oven,  but  that  it 
wholly  failed  to  perform  same,  that  same  smoked  and  would  not  draw 
and  was  cracked.  Defendant  was  forced  to  move  said  premises;  that 
the  defendant  could  not  continue  insurance  upon  his  property,  and  that 
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the  authorities  of  the  fire  department  of  the  city  of  Waco,  Texas,  con- 
demned said  oven  as  unsafe  and  unfit  and  dangerous  to  further  carry 
on  the  business  of  defendant,  wherefore  defendant  was  forced  to  vacate 
said  premises  or  submit  to  the  destruction  of  said  business,  loss  of 
insurance  as  protection  and  damages  to  himself  and  property,  and  that 
defendant  could  not  longer  remain  upon  said  premises,  and  vacated 
same,  as  alleged  by  plaintiff.  That  said  smoke  was  so  offensive  and 
injurious  as  to  become  dangerous  to  the  health  of  defendant  and  family ; 
that  said  premises  because  of  said  matters  became  untenable.  Defend- 
ant further  avers  that  if  the  said  improvements  and  repairs  on  said 
oven,  that  were  undertaken  by  plaintiff,  and  a  part  of  said  contract 
had  been  properly  done,  and  said  oven  made  sound,  that  same  would 
have  been  good  and  useful  and  remained  sound  during  the  term  of 
said  lessee,  and  defendant  could  and  would  have  used  same,  but  that 
in  making  said  repairs,  plaintiff  wrongfully  had  same  constructed  as 
stated  and  thereby  perpetrated  a  fraud  upon  plaintiff  in  that  the  work- 
manship was  improperly  executed,  and  that  the  defects  and  decay  in 
said  oven  in  place  of  being  restored  to  a  sound  state  were  covered  over 
and  hidden  and  so  constructed  that  defendant  could  not  detect  same, 
leaving  same  as  hereinbefore  stated;  and  defendant  shows  that  he  has 
only  used  said  premises  for  the  purposes  for  which  they  were  leased  in 
a  reasonable  and  ordinary  manner,  and  has  caused  no  defects  or  breaks, 
or  in  any  manner  injured  said  oven  and  said  premises  by  any  act  of 
carelessness  or  negligence  on  his  part  or  his  servants  or  employes ;  that 
because  of  such  facts,  if  plaintiff  ever  had  any  rights,  there  was  a 
failure  of  consideration  as  to  said  contract,  defendant  being  denied 
the  use  of  said  premises  by  the  default  of  plaintiff.  Defendant  further 
avers  that  said  oven  was  cracked  in  many  places,  that  it  would  not  re- 
tain heat  and  do  uniform  baking,  that  the  draft  of  same  was  injured 
and  that  smoke  came  out  of  same  *  at  many  places  and  filled  the  baking 
room  and  store  with  bad  and  unpleasant  odors;  that  said  smoke  was  un- 
pleasant, disagreeable  and  dangerous  to  the  health  and  comfort  of  de- 
fendant and  his  family  who  assisted  him  in  said  store.  That  because 
of  such  facts  and  omissions  on  the  part  of  plaintiff  to  perform  its  con- 
tract and  repair  said  oven,  he  was  deprived  of  the  benefits  and  uses 
of  said  premises  as  he  had  contracted,  that  said  omissions  and  neglect 
on  the  part  of  plaintiff,  in  so  failing  to  perform  its  contract  and  so 
repair  said  oven,  was  in  law  an  eviction  by  plaintiff,  and  forced  defend- 
ant, in  order  to  save  his  business  and  the  health  and  comfort  of  his 
family  and  employes,  to  vacate  said  premises,  and  that  plaintiff  should 
not  be  allowed  to  recover  said  rents,  the  consideration  for  same  having 
failed.  Defendant  further  shows  that  he  remained  upon  said  premises 
for  a  period  of  several  months  after  he  learned  of  said  condition  of 
the  repairs  on  said  furnace  or  oven  at  the  request  of  plaintiff,  during 
which  time  plaintiff  made  many  and  repeated  promises  to  make  said 
repairs;  that  he  would  have  immediately  vacated  said  premises  upon 
such  discovery  but  for  the  said  assurances  and  promises  of  plaintiff 
that  he  relied  upon  same,  and  acted  upon  same  until  he  became  con- 
vinced that  plaintiff  would  not,  whereupon  he  immediately  gave  notice 
to  plaintiff  that  he  must  vacate  unless  said  repairs  were  made;  that  at 
said  time  defendant  told  plaintiff  he  was  compelled  to  make  such 
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change  because  of  its  failure  to  so  repair,  and  violation  of  its  contract, 
and  that  said  premises  would  thereafter  be  its  for  rent;  that  at  said 
time  plaintiff  never  denied  any  of  the  charges  as  to  its  agreement 
being  violated,  but  at  all  times  acknowledged  same,  and  never  at  said 
time  when  said  notice  was  given,  claimed  any  further  right  or  demand 
against  the  defendant,  and  caused  the  defendant  to  believe  that  he  would 
be  released  because  of  its  breach  of  agreement,  and  defendant  relying  up- 
on such  made  and  entered  into  another  lease  contract  with  other  par- 
ties, and  could  not  now  nor  could  he  thereafter  use  said  premises;  that 
by  reason  of  plaintiff's  conduct  it  should  be  estopped  to  deny  defend- 
ant's release  and  discharge  from  said  lease  contract,  if  such  was  ever 
binding." 

This  answer  was  sworn  to  and  contained  some  other  averments  not 
necessary  to  be  stated.  As  before  stated,  the  court  sustained  a  general 
demurrer  and  certain  alleged  special  exceptions  to  this  answer.  These 
so-called  special  exceptions  were,  however,  in  effect,  general  demurrers, 
because  they  assert  that  certain  matters  pleaded  by  the  defendant  do 
not  constitute  a  defense  to  the  plaintiff's  suit.  The  contract  sued  on, 
a  copy  of  which  was  attached  to  the  plaintiff's  petition,  contains,  among 
other  things,  these  stipulations:  "Said  term  of  lease  to  begin  on  the 
first  day  of  September,  1903,  and  to  continue  three  years,  subject  to 
the  conditions  and  restrictions  hereinafter  specified  and  set  forth. 
.  .  .  The  said  Central  City  Loan  &  Investment  Company  agrees  to 
at  once  repair  oven,  smokestack,  re-cover  shed  in  rear  of  store,  paper 
the  store  and  paint  the  wood  work  in  the  front." 

The  defendant,  admitting  that  he  signed  the  contract,  predicates  his 
defense  upon  the  proposition  that,  in  view  of  the  facts  alleged  in  his 
answer,  there  was  a  failure  of  consideration  for  his  promise  to  pay  rent, 
and  he  had  the  right  to  abandon  the  contract  and  refuse  to  pay  rent  after 
the  time  of  such  abandonment. 

The  plaintiff's  contention  is  that  the  covenant  to  repair  is  distinct 
and  independent  of  the  covenant  to  pay  rent,  and  that  the  remedy 
for  the  breach  of  the  former  is  a  suit  for  damages,  and  that  the 
defendant  had  no  right  to  refuse  to  pay  rent.  No  Texas  case  has  been 
cited  nor  have  we  found  any  directly  in  point.  The  case  of  Bostwick 
v.  Losey,  67  Mich.,  554,  is  a  case  very  much  in  point,  and  it  sustains 
appellant's  contention.  We  make  the  following  excerpt  from  that 
case : 

"What  the  defendants  contracted  for  was  the  use  of  the  sawmill, 
and  the  sawmill  was  dependent  in  its  use  upon  the  water  power  which 
propelled  it.  The  plaintiff  covenanted  to  keep  the  flumes,  through 
which  the  water  passed  to  the  mill,  in  repair.  If  he  neglected  or  refused 
to  do  this  when  notified,  and  on  account  of  such  neglect  the  water 
power  was  destroyed,  and  the  mill  thereby  rendered  useless  to  the 
defendants,  the  consideration  of  the  agreement  of  lease  failed,  and 
the  defendants  were  justified  in  abandoning  the  premises,  and  the 
stipulated  rent  could  not  be  recovered  after  such  failure  of  consideration. 
Tyler  v.  Disbrow,  40  Mich.,  415;  1  Wood,  Landl.  &  Ten.,  sec.  377; 
Hinckley  v.  Beckwith,  13  Wis.,  34." 

It  is  true,  in  this  case,  the  tenant  remained  in  possession  long  after 
he  discovered  that  the  landlord  had  failed  to  make  the  essential  repairs 
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required  by  the  contract;  but  the  answer  shows  that  this  was  done 
at  the  instance  and  by  the  request  of  the  plaintiff,  accompanied  by  re- 
newed promises  to  repair.  Under  these  circumstances  wb  do  not  think 
that  the  tenant  should  be  held  to  have  waived  any  right  under  the 
contract. 

We  think  the  Michigan  case  lays  down  the  correct  rule ;  and  therefore 
the  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Houston  &  Texas  Central  Railroad  Company  v.  J.  A.  Anglin, 

Sr.,  et  al. 

Decided  January  16,  1907. 

1. — Negligence— Contributory  Negligence — Railway — Public  Street. 

Evidence  considered  and  held  to  support  a  finding  of  injury  by  negligence 
on  the  part  of  defendant  without  negligence  by  plaintiff,  in  case  of  collision 
of  engine  with  wagon  upon  track  along  a  public  street. 

2. — Charge — Requested  Instruction. 

Refusal  of  requested  instructions  was  proper  where  the  same  subject  is 
covered  by  the  charge  given;  or  where  the  charge  asked  ignores  a  ground  of 
recovery  which  should  be  submitted. 

3. — Charge — Crossing — Railway  Along   Street. 

In  case  of  one  injured  upon  a  railway  track  running  along  a  public  street 
but  not  at  its  intersection  with  another,  the  reference  to  the  point  of  injury 
as  the  "crossing/'  in  the  charge,  would  be  understood  as  the  point  where  plain- 
tiff crossed  defendant's  track,  and  was  not  misleading. 

4. — Contributory  Negligence— Burden  of  Proof. 

The  burden  of  proof  of  plaintiff's  contributory  negligence  is  on  defendant. 

5. — Charge — Cause. 

The  use  of  the  words  "by  reason  of"  instead  of  the  form  "as  the  direct 
or  proximate  result  of"  in  a  charge,  was  not  liable  to  misunderstanding  on  the 
subject  of  causal  connection  between  negligence  and  injury. 

Appeal  from  the  District  Court  of  Travis  County.  Tried  below  be- 
fore Hon.  George  Calhoun. 

A  recovery  by  plaintiff  upon  a  former  trial,  after  affirmance  on  ap- 
peal (86  S.  W.  Rep.,  735),  was  reversed  by  the  Supreme  Court  (99 
Texas,  349). 

Anglin,  Jr.,  was  injured  by  collision  of  an  engine  with  a  covered 
laundry  wagon  which  he  was  driving  on  a  public  street  in  Austin.  The 
railway  track  at  that  point  runs  east  and  west  along  Third  Street. 
Anglin,  driving  north  on  Trinity  Street,  came  into  Third  Street,  where 
he  could  see  the  track  to  the  east  for  several  hundred  feet,  and  after 
looking  east  and  west  and  seeing  nothing  approaching,  as  he  testified, 
turned  west  and  drove  a  short  distance  along  Third  Street,  and  then 
turned  obliquely  across  the  railway  track  to  cross  to  the  north  side 
of  the  street,  when  he  was  struck  by  the  tender  of  an  engine  backing 
down  from  the  cast.  He  did  not  look  back  to  the  east  after  turning 
down  Third  Street.    There  was  conflict  in  the  evidence  as  to  the  rate  of 
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speed  at  which  the  engine  was  running;  as  to  whether  warnings  of  its 
approach  by  bell  or  whistle  were  given ;  whether  the  approaching  engine 
could  have  been  seen  by  Anglin  from  the  point  where  he  reached  Third 
Street;  and  whether  the  engine  could  have  been  stopped  in  time  after 
he  turned  to  cross  the  track. 

8.  R.  Fisher,  J.  H.  Tallichei  and  5.  W.  Fisher,  for  appellant. — The 
uncontroverted  facts  show  that  J.  H.  Anglin,  Jr.,  if  in  the  exercise  of 
any  care  whatever  for  his  own  safety,  would  not  have  collided  with  de- 
fendant's engine  at  the  time  and  place  shown.  International  &  G.  N. 
R.  R.  Co.  v.  Ploeger,  16  Texas  Ct.  Rep.,  183;  International  &  G.  N. 
Ry.  Co.  v.  Edwards,  15  Texas  Ct  Rep.,  681 ;  Gulf,  C.  &  S.  F.  Ry.  v. 
Matthews,  15  Texas  Ct.  Rep.,  958;  Sanches  v.  San  Antonio  &  A.  P. 
Ry.  Co.,  88  Texas,  117,  119;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Shieder,  88 
Texas,  152,  162;  Gahagan  v.  Boston  &  M.  Ry.  Co.,  50  AtL,  146,  s.  c, 
23  A.  &  E.  R.  R.  Cas.  (n.  s.),  141;  Lewis  v.  International  &  G.  N.  R. 
R.  Co.,  63  S.  W.  Rep.,  1091 ;  Martin  v.  St.  Louis  S.  W.  Ry.  Co.,  63 
S.  W.  Rep.,  1089 ;  St  Louis  S.  W.  Ry.  Co.  v.  Branon,  73  S.  W.  Rep., 
1064;  International  &G.N.HB.  Co.  v.  Graves,  59  Texas,  330;  Texas 
&  P.  Ry.  Co.  v.  Fuller,  24  S.  W.  Rep.,  1090 ;  Gulf,  C.  S.  F.  Ry.  Co.  v. 
Abendroth,  55  S.  W.  Rep.,  1122;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Wilson, 
59  S.  W.  Rep.,  590;  Green  v.  Los  Angeles  Term.  Ry.  Co.,  76  Pac. 
Rep.,  s.  c,  41  Am.  &  Eng.  R.  Cas.,  192 ;  Herbert  v.  Southern  Pac.  Co., 
121  Cal,  230,  53  Pac,  651;  Chicago,  R.  I.  Pac.  Ry.  Co.  v.  Houston, 
95  IT.  S.,  698,  703 ;  Woolf  v.  Washington  &  Nav.  Co.,  39  Am.  &  Eng. 
R.  Cas.,  846,  79  Pac.  Rep.,  997;  Green  v.  Missouri  Pac.  Ry.  Co.,  90  S. 
W.  Rep.,  805;  Dunworth  v.  Grand  Trunk  Western  Ry.  Co.,  127  Fed. 
Rep.,  307;  Southern  Ry.  Co.  v.  Carroll,  138  Fed.  Rep.,  639,  s.  c,  39 
Am.  &  Eng.  R.  Cas.  488;  Grand  Trunk  Ry.  Co.  v.  Ives,  144  U.  S.,  417; 
Birmingham  Ry.  Light  &  Power  Co.  v.  Oldham,  37  So.  Rep.,  452; 
Vizacchero  v.  Rhode  Island  Co.,  59  AtL,  Rep.,  105,  s.  c,  37  Am.  &  Eng. 
R.  Cas.,  172;  Northern  Pacific  Ry.  Co.  v.  Freeman,  174  U.  S.,  384; 
Goldman  v.  Milwaukee  Electric  Ry.  Co.,  101  N.  W.  Rep.,  384,  s.  c, 
37  Am.  &  Eng.  R.  Cas.,  583;  Giardina  v.  St.  Louis  &  M.  Ry.  Co.,  84 
S.  W.  Rep.,  928;  Brammer,  Adm'r.,  v.  Norfolk  &  W.  Ry.  Co.,  51  S. 
E.  Rep.,  211,  8.  c,  41  Am.  &  Eng.  R.  Cas.,  497;  Itzokowitz  v.  Boston 
Elevated  Ry.  Co.,  35  Am.  &  Eng.  R.  Cas.,  583 ;  Chicago  &  N.  W.  Ry. 
Co.  v.  Andrews,  130  Fed.  Rep.,  65,  s.  c,  35  Am.  &  Eng.  R.  Cas.,  585, 
596;  Frank  v.  Pennsylvania  Ry.  Co.,  55  AtL  Rep.,  691,  s.  c,  32  Am. 
&  Eng.  R.  Cas.,  376;  Dwajakowski  v.  Central  R.  Co.  of  N.  J.,  55  Atl. 
Rep.,  100;  McLeod  v.  Chicago  N.  W.  Ry.  Co.,  37  Am.  &  Eng.  R.  Cas., 
715. 

The  evidence  failed  to  show  that  defendant  was  guilty  of  negligence 
which  directly  and  proximately  caused  the  alleged  injuries  to  J.  A. 
Anglin,  Jr.,  in  any  of  the  particulars  alleged  by  plaintiff.  Same  au- 
thorities. 

The  court  in  its  charge  expressly  limited  the  jury's  consideration  of 
Anglin's  conduct  to  the  question  whether  he  exercised  ordinary  care 
for  his  own  protection  at  the  crossing,  and  thus  failed  to  require  the 
jury  to  consider  his  conduct  west  of  the  crossing  to  the  place  of  col- 
lision.   Green  v.  Los  Angeles  Term.  Ry.  Co.,  41  Am.  &  Eng.  R.  Cas., 
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N.  S.,  192;  Bailey  v.  Market  St  C.  Ey.,  110  Cal.,  329;  Lee  v.  Market 
St.  Car  Co.,  135  Cal.,  295;  Green  v.  Southern  Pac.  By.  Co.,  70  Pac. 
Sep.,  926;  Central  By.  Co.  of  Georgia  v.  Forshee,  27  So.  Bep.,  1010; 
Winter  v.  New  York  B.  B.  Co.,  66  N.  J.  Law,  77. 

Allen  &  Hart,  for  appellees. — The  court  properly  refused  appellant's 
requested  peremptory  instruction  because  the  evidence  showed  that 
appellee's  injuries  were  the  direct  and  proximate  result  of  the  negli- 
gence of  appellant  Lee  v.  International.  &  G.  N.  By.,  89  Texas,  588 ; 
Choate  v.  San  Antonio  &  A.  P.  By.,  90  Texas,  88 ;  Wallace  v.  Southern, 
etc.,  Oil  Co.,  91  Texas,  22;  Chatham  v.  Jones,  69  Texas,  746;  Gulf,  C. 
&  S.  P.  By.  v.  Gasscamp,  69  Texas,  547;  Garza  v.  Texas  Mex.  Ey. 
Co.,  41  S.  W.  Bep.,  532 ;  Houston  City  St.  Ey.  v.  Medlenka,  43  S.  W. 
Sep.,  1029 ;  Lindsay  v.  Murphy,  48  S.  W.  Bep.,  532. 

EIDSON",  Associate  Justice. — These  are  suits  by  J.  A.  Anglin,  Jr., 
suing  by  J.  A.  Anglin,  Sr.,  as  next  friend,  and  J.  A.  Anglin,  Sr., 
against  appellant  for  damages  on  account  of  personal  injuries  alleged 
to  have  been  sustained  by  J.  A.  Anglin,  Jr.,  through  the  negligence 
of  appellant.  Upon  a  jury  trial  there  was  a  verdict  and  judgment  in 
favor  of  the  plaintiff  J.  A.  Anglin,  Jr.,  for  $2,000,  and  for  the  plaintiff 
J.  A.  Anglin,  Sr.,  for  $200. 

In  our  opinion  there  is  sufficient  testimony  as  shown  by  the  record 
to  support  the  finding  of  the  jury  that  J.  A.  Anglin,  Jr.,  was  not  guilty 
of  contributory  negligence  in  any  of  the  respects  alleged  by  appellant 
in  its  answer ;.  and  we  are  also  of  the  opinion  that  the  testimony  is 
sufficient  to  justify  the  finding  of  the  jury  that  appellant  was  guilty 
of  all  or  some  of  the  acts  of  negligence  charged  in  appellees'  petition 
against  it,  and  that  same  directly  and  proximately  caused  the  injuries 
to  J.  A.  Anglin,  Jr.,  alleged  in  appellees'  petition.  We  therefore  over- 
rule appellant's  first,  second  and  third  assignments  of  errors 

We  do  not  think  the  action  of  the  court  below  in  refusing  to  give 
appellant's  special  charge  number  9,  of  which  complaint  is  made  in  its 
fourth  assignment,  was  error.  The  jury  were  fully  instructed  upon  the 
question  to  which  this  special  charge  relates  in  paragraph  8  of  the 
general  charge  of  the  court,  in  connection  with  special  charge  number 
4  requested  by  appellant,  and  which  was  given  to  the  jury  by  the 
court.  The  word  "crossing,"  used  by  the  court  in*  paragraph  8  of  its 
general  charge  was  intended  to  apply  to  the  point  where  J.  A.  Anglin, 
Jr.,  attempted  to  cross  the  railroad  track,  and  was  evidently  so  under- 
stood by  the  jury. 

The  court  properly  refused  special  charge  number  6  asked  by  appel- 
lant, as  the  issue  of  discovered  peril  was  not  submitted  to  the  jury. 

The  court  in  its  main  charge  properly  directed  the  jury  as  to  the 
subject  matter  of  appellant's  7th,  10th,  12th  and  2nd  special  charges; 
hence  there  was  no  error  in  their  refusal. 

There  was  no  error  in  the  refusal  of  the  court  below  to  give  appel- 
lant's special  charge  number  3,  as  it  ignored  the  theory,  upon  which 
there  was  some  evidence,  that  appellant  failed  to  ring  the  bell  in  ap- 
proaching the  crossing  of  Trinity  and  Third  Streets;  and  that  if  it 
had  rung  the  bell  at  that  time  such  ringing  would  have  warned  appel- 
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lee,  J.  A.  Anglin,  Jr.,  who  was  in  a  closed  wagon  in  advance  of  appel- 
lant's locomotive  and  could  not  see  it,  of  its  approach,  so  that  he  might 
have  avoided  the  accident. 

Appellant's  special  charge  number  5  did  not  embody  a  correct  prin- 
ciple of  law,  in  that  it  placed  the  burden  upon  appellees  of  proving 
that  J.  A.  Anglin,  Jr.,  was  not  guilty  of  contributory  negligence  in 
attempting  to  cross  appellant's  track  on  a  public  street,  which  is  not  the 
law;  and  the  court  in  its  general  charge  properly  instructed  the  jury 
as  to  the  degree  of  care  that  J.  A.  Anglin,  Jr.,  was  required  to  exercise 
in  approaching  and  going  upon  appellant's  railroad  track. 

The  use  of  the  words  "by  reason  of,"  instead  of  "as  the  direct  and 
proximate  result  of,"  by  the  court  below  in  paragraph  5  of  its  charge, 
was  not  misleading  to  the  jury,  as  the  words  first  quoted  were  the 
equivalent  of  those  last  quoted;  and,  perhaps,  would  have  been  more 
easily  understood  by  the  average  jury.  Anyway,  other  portions  of  the 
court's  charge,  which  must  be  considered  in  its  entirety,  properly  ex- 
plained to  the  jury  that  they  were  not  authorized  to  find  in  favor  of 
the  plaintiffs,  unless  they  found  from  the  evidence  that  the  injuries 
sustained  by  J.  A.  Anglin,  Jr.,  were  the  direct  and  proximate  results 
of  appellant's  negligence. 

The  sixth  and  eighth  paragraphs  of  the  court's  charge  are  not  subject 
to  the  criticisms  of  appellant  embraced  in  its  fourteenth  and  fifteenth 
assignments  of  error.  The  reference  to  public  street  crossing  in  the 
sixth  paragraph  was  proper  in  instructing  the  jury  as  to  appellant's 
statutory  duty  in  reference  to  blowing  its  steam  whistle;  and  the  word 
"crossing,"  used  in  the  eighth  paragraph,  was  intended  to  apply  to  the 
point  where  J.  A.  Anglin,  Jr.,  attempted  to  cross  appellant's  railroad 
track;  which,  according  to  the  uncontroverted  evidence,  was  on  Third 
street  a  few  feet  west  of  its  intersection  with  Trinity,  which  the  jury 
evidently  understood. 

In  view  of  the  testimony  relating  to  that  question,  we  do  not  think 
the  verdict  of  the  jury  is  excessive  in  any  respect,  but  is  amply  sup- 
ported by  the  evidence. 

The  judgment  of  the  court  below  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Gulp,  Colorado  &  Santa  Fe  Railway  Company  v.  Belton  Oil 

Company. 

Decided  January  16,  1907. 

1. — Evidence — Book  Entries — Weight  of  Shipment. 

The  books  of  a  shipper,  shown  to  have  been  kept  by  a  competent  book- 
keeper in  the  usual  course  of  its  business,  were  admissible  against  the  carrier 
to  establish  the  weights  of  carloads  of  cotton  seed  as  shown  by  entries  therein, 
though  neither  the  bookkeeper  making  the  entries  nor  the  person  who  weighed 
the  cars  and  announced  the  result  testified  with  reference  thereto. 

2. — Evidence — Harmless  Error. 

Admission  of  evidence  was  harmless,  if  erroneous,  where  the  same  facta 
were  established  by  other  and  uncontroverted  proof. 
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3. — Carrier — Nondelivery — Burden  of  Proof. 

Where  the  carrier  fails  to  make  delivery  of  a  part  of  the  goods  shipped,  it 
is  not  necessary  to  prove  negligence  on  his  part  in  order  to  recover;  it  is 
for  him  to  show  loss  by  act  of  God  or  other  cause  for  which  he  was  not  re- 
sponsible. 

Appeal  from  the  County  Court  of  Bell  County.  Tried  below  before 
Hon.  W.  B.  Butler. 

J.  W.  Terry  and  A.  H.  Culwell,  for  appellant. — The  book  entries  as 
to  weights  were  not  admissible  without  the  testimony  of  the  man 
who  kept  them  or  the  one  who  weighed  the  cars.  Texas  &  P.  By.  Co. 
v.  Leggett,  12  Texas  Ct.  Bep.,  919. 

There  are  many  things  which  would  have  excused  the  carrier  for  a 
failure  to  deliver  the  cotton  seed.  It  was  in  no  sense  an  insurer  that 
the  product  would  reach  destination,  it  was  only  liable  for  any  loss 
occasioned  through  its  negligence. 

Durrett  &  Pendleton,  for  appellee. — The  liability  of  common  carriers 
in  this  State  is  the  same  as  prescribed  by  the  common  law,  and  the 
only  defenses  for  the  loss  of  goods  while  in  the  care  of  a  common  carrier 
are  the  act  of  God,  or  a  public  enemy,  the  fault  of  the  owner,  or  a  seiz- 
ure of  the  goods  under  legal  process;  and  unless  the  loss  was  due  to 
one  of  these  agencies,  it  is  immaterial  whether  the  carrier  was  negligent 
or  otherwise.  Bev.  Stats.  1900,  art.  319;  Bibb  v.  Missouri,  K.  &  T. 
By.  Co.,  84  S.  W.  Eep.,  663. 

KEY,  Associate  Justice. — Appellee  sued  and  recovered  a  judgment 
against  appellant  on  account  of  a  shortage  in  two  cars  of  cotton  seed, 
shipped  from  and  to  points  within  this  State.  Appellee  submitted  test- 
imony- tending  to  show  that  some  of  the  cotton  seed  delivered  to  appel- 
lant and  received  by  it  for  shipment  was  not  in  the  cars  when  they 
reached  the  point  of  destination,  and  was  not  delivered  to  appellee. 
On  this  evidence,  which  supports  the  verdict,  appellee  recovered,  and 
appellant  seeks  a  reversal  on  account  of  certain  alleged  errors. 

There  is  no  merit  in  the  assignment  relating  to  the  admission  of 
testimony.  The  book  referred  to  was  kept  by  a  competent  bookkeeper, 
and  a  proper  predicate  was  laid  for  its  admission  in  evidence.  Besides, 
the  same  facts  were  proved  by  two  of  appellant's  agents. 

Under  certain  other  assignments  it  is  contended  that  the  burden 
rested  upon  the  plaintiff  to  show  that  the  defendant  was  guilty  of  neg- 
ligence. This  contention  is  unsound.  The  plaintiff  was  not  required 
to  prove  negligence  on  the  part  of  the  defendant.  When  a  common 
carrier  receives  property  for  shipment,  it  is  liable  for  its  value  if  it 
fails  to  deliver  to  the  consignee  or  in  accordance  with  the  terms  of  its 
contract,  unless  it  be  shown  that  the  loss  was  caused  by  an  act  of 
God  or  the  public  enemy  or  the  fault  of  the  owner  or  by  reason  of  the 
seizure  of  the  property  under  legal  process. 

No  error  has  been  shown  and  the  judgment  is  affirmed. 

Affirmed. 
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Ex  parte  Forest  Pittman,  by  A.  B.  Pittman,  v.  W.  B.  and  Frances 

Byars,  Respondents. 

Decided  January  16,  1907. 

Minor— Custody  and  Control — Habeas  Corpus. 

On  habeas  corpus  brought  by  a  father  to  obtain  the  custody  and  control 
of  a  minor  in  charge  of  grandparents,  the  interest  of  the  child  is  the  para- 
mount consideration,  and  a  general  allegation  of  relator's  unfitness  for  its 
custody,  in  the  answer  of  respondents,  is  sufficient  to  admit  testimony  and  form 
the  basis  of  a  decree. 

Appeal  in  habeas  corpus  proceedings  from  Bastrop  County  to  deter- 
mine the  right  to  custody  of  a  minor.  Tried  below  before  Hon.  Ed. 
R.  Sinks,  District  Judge,  in  chambers,  in  vacation. 

An  application  for  writ  of  error  in  this  case  was  dismissed  for  want 
of  jurisdiction,  the  Supreme  Court  holding,  in  a  written  opinion,  that 
the  ruling  of  the  judge  in  chambers  was  not  a  judgment  of  the  District 
Court,  and  writ  of  error  did  not  lie.     (100  Texas,  518.) 

0.  W.  Webb,  for  appellant. — Proof  should  be  clear  and  unquestion- 
able to  sustain  such  contention  as  against  that  of  the  father  to  the 
contrary — the  burden  of  proof  being  upon  the  party  setting  up  such 
grounds.  State  ex  rel.  Woods  v.  Deaton,  93  Texas,  247;  Watts  v. 
Lively,  60  S.  W.  Rep.,  676;  Sancho  v.  Martin,  64  S.  W.  Rep.,  1015; 
Casanover  v.  Massengale,  54  S.  W.  Rep.,  317. 

Fowler  &  Fowler  and  Miles  H.  Hill,  for  appellees. — The  answers  of 
respondents,  in  the  absence  of  demurrers  and  exceptions,  sufficiently 
show  legal  grounds  for  awarding  the  custody  of  the  child,  Forest  Pitt- 
man,  to  his  grandparents,  the  appellees.  State  ex  rel.  Wood  v.  Deaton, 
93  Texas,  247. 

EIDSON,  Associate  Justice. — This  was  a  suit  brought  by  the 
appellant  by  a  writ  of  habeas  corpus  for  the  custody  of  Forest  Pitt- 
man,  his  minor  child,  against  appellees,  the  grandparents  of  said  child, 
and  in  whose  custody  it  was  at  that  time. 

Upon  a  trial  of  the  case  by  the  district  judge  in  vacation,  he  gave 
judgment  denying  the  application  of  appellant  and  remanded  the  child 
to  the  custody  of  appellees. 

Without  repeating  or  discussing  in  detail  the  testimony  embraced  in 
the  record,  we  are  of  opinion  that  it  was  sufficient  to  justify  the  finding 
of  the  court  below  that  appellant  was  both  an  unsuitable  person  to 
have  the  custody  of  the  child,  and  that  he  was  unable  to  properly  main- 
tain and  educate  it.  The  interest  of  the  child  is  the  paramount  con- 
sideration in  determining  who  is  best  entitled  to  its  custody.  (Legate 
v.  Legate,  87  Texas,  248;  State  v.  Deaton,  93  Texas,  243;  Plahn  v. 
Dribred,  36  Texas  Civ.  App.,  600.)  The  court  below  concluded,  after 
hearing  all  the  evidence  submitted  by  both  parties,  that  the  interest 
of  the  child  would  be  best  subserved  by  its  remaining  in  the  custody 
of  appellees,  its  grandparents,  and  in  this  there  was  no  error. 
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The  answer  of*  appellees  was  a  sufficient  pleading  for  the  introduc- 
tion of  evidence  in  support  thereof,  and  was  a  proper  basis  for  the 
court's  decree,  especially  in  this  character  of  cases.  (Corrie  v.  Corrie, 
4  N.  W.  Rep.,  213;  Richards  v.  Collins,  17  AtL,  831.) 

We  have  considered  all  of  appellant's  assignments  of  errors,  and  do 
not  think  any  of  them  are  well  taken.  The  judgment  of  the  court 
below  is  affirmed. 

Affirmed. 

Application  for  writ  of  error  dismissed  for  want  of  jurisdiction. 


San  Antonio  &  Aransas  Pass  Railway  Company  v.  H.  J.  Timon. 

Decided  January  16,  1907. 

1. — Contract  to  Furnish  Cars — Evidence. 

Where  a  railroad  station  agent,  in  reply  to  a  notice  or  statement  by  a 
shipper  that  he  wanted  a  certain  number  of  cars  on  a  certain  day  in  which 
to  snip  cattle,  answered  "all  right/'  it  constituted  a  contract  to  furnish  the 
cars  wanted  at  the  time  named. 

8. — 8ame— Authority  of  Agent. 

The  local  agent  of  a  railroad  company  having  authority  to  contract  for 
the  shipment  of  cattle  has  authority  also  to  contract  that  the  cars  shall  be 
furnished  on  a  certain  day.  This  authority  in  such  agents  is  absolutely  nec- 
essary to  the  proper  discharge  of  their  duties  to  the  public. 


3. 

The  fact  that  a  shipper  knew  at  the  time  the  agent  agreed  to  furnish  cars 
on  a  certain  day,  that  he,  the  shipper,  would  be  required  later,  and  before  the 
shipment  went  out,  to  sign  a  contract  which  would  probably  contain  a  denial 
of  the  agent's  authority  to  contract  to  furnish  cars  at  any  specified  time,  would 
not,  as  matter  of  law,  destroy  the  oral  contract  to  furnish  the  care  at  the  time 
specified. 

4. — Impeaching  Written  Contract — Pleading. 

In  the  absence  of  allegations  of  fraud,  accident  or  mistake  in  the  execu- 
tion of  a  shipping  contract  it  was  error  to  admit  testimony  which  tended  to 
impeach  Bald  contract. 

5. — Shipment  of  Cattle — Damages — Pleading  and  Evidence. 

Where,  in  a  suit  for  damages  to  a  shipment  of  cattle,  plaintiff  claimed 
only  such  damages  as  accrued  before  the  cattle  were  loaded,  it  was  error  to 
admit  evidence  of  injuries  in  transit. 

Appeal  from  the  District  Court  of  Bee  County.  Tried  below  before 
Hon.  James  C.  Wilson. 

Proctors,  Vanderiberge  &  Crain,  for  appellant. — Where  a  person 
knows,  or  from  the  course  of  dealing  should  know  of  the  lack  of  au- 
thority on  the  part  of  an  agent  to  make  a  certain  character  of  contract 
the  principal  of  such  agent  is  not  bound  by  such  contract  made  by 
such  person  with  such  agont.  Texas  Mexican  Ry.  v.  Gallagher,  70  S. 
W.  Hep.,  97;  Ft.  Worth  &  D.  C.  Rv.  v.  Wright,  24  Texas  Civ.  App., 
292;  San  Antonio  &  A.  P.  Ry.  v.  Williams,  57  S.  W.  Rep.,  883; 
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Galveston,  H.  &  S.  A.  By.  v.  Allen,  15  Texas  Ct.  Rep.,  966;  Tres 
Palacios  R.  &  I.  Co.  v.  Eidman,  14  Texas  Ct.  Rep.,  854. 

No  briefs  for  appellee. 

FLY,  Associate  Justice. — Appellee  sued  appellant  to  recover  dam- 
ages to  certain  cattle  alleged  to  have  accrued  by  reason  of  the  failure 
of  appellant  to  furnish  cars  at  Skidmore  in  which  to  transport  the 
cattle  to  East  St.  Louis,  Illinois,  in  compliance  with  an  oral  contract. 
The  trial  resulted  in  a  verdict  and  judgment  for  appellee  in  the  sum 
of  eight  hundred  dollars. 

There  can  be  no  doubt  that  an  agreement  was  made  by  the  agent 
of  appellant  to  furnish  the  cars.  Russek,  who  contracted  for  the 
cars  for  appellee,  stated  he  told  the  agent  that  appellee  wanted  ten  or 
twelve  cars,  not  less  than  ten,  in  which  to  ship  gattle  on  June  12,  giving 
the  number  of  cattle  and  point  of  destination,  and  the  agent  answered 
"all  right."  That  was  an  oral  contract  to  furnish  the  cars  at  a  certain 
date. 

It  is  too  well  settled  now  to  require  further  discussion  that  a  local 
agent  having  the  power  to  contract  for  the  shipment  of  cattle,  has 
also  authority  to  agree  with  the  shipper  upon  a  time  at  which  the  cars 
necessary  for  that  shipment  shall  be  furnished.  Easton  v.  Dudley, 
78  Texas,  236;  McCarty  v.  Gulf,  C.  &  S.  F.  Ry.  Co.,  79  Texas,  37; 
Gulf,  C.  &  S.  F.  Ry.  v.  Hume,  87  Texas,  211;  Gulf,  C.  &  S.  F. 
Ry.  v.  Jackson,  99  Texas,  343;  Gulf,  C.  &  S.  F.  Ry.  v.  Irvine  (Texas 
Civ.  App.),  73  S.  W.  Rep.,  540. 

The  fact  that  appellee  knew  that  he  would  be  required  to  sign  a 
written  contract  before  the  cattle  were  shipped,  would  not,  as  a  matter 
of  law,  destroy  the  oral  contract  for  the  cars  at  a  certain  time,  even 
though  appellee  may  have  known  that  the  written  contract  would  prob- 
ably contain  a  negation  to  the  agent  of  the  "power  or  authority  to 
agree  to  furnish  cars  to  be  loaded  with  live  stock  at  any  specified  time." 
In  order  to  properly  perform  their  duties  to  the  public  it  is  absolutely 
necessary  that  the  agents  of  a  railway  company  should  have  the  au- 
thority to  contract  for  furnishing  cars  on  a  certain  date,  especially  in 
the  shipment  of  cattle.  It  would  be  absurd  to  hold  that  shippers  of 
cattle  could  not  notify  agents  of  dates  on  which  they  desired  to  ship 
and  have  them  agree  to  have  the  cars  ready,  but  that  the  shipper  must 
carry  his  cattle  to  the  station  and  hold  them  until  the  railroad  com- 
pany sees  proper  to  furnish  the  cars.  As  said  in  Easton  v.  Dudley, 
herein  cited :  "There  must  be  a  contract  as  to  the  time  when  the  freight 
will  be  received,  otherwise  a  shipper  would  never  know  when  to  deliver 
such  freight  as  could  be  received  only  on  the  cars.  Such  contracts  are 
made  daily,  and  must  be  made  by  some  one.  The  question  is,  who  is 
to  make  the  contract  for  the  company?  Naturally,  the  station  agent. 
He  is  there  to  represent  the  company,  and  does  represent  it,  otherwise 
the  shipper  would  be  compelled  to  find  some  general  officer  clothed 
with  the  necessary  power,  who  in  most  cases  would  be  many  miles  away 
from  the  station.  It  is  the  duty  of  the  company  to  have  some  one  on 
the  ground  to  represent  it  in  this  respect.  It  can  not  be  expected  that 
the  company  should  have  a  general  officer  a.t  each  station  for  this 
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purpose — this  would  be  oppressive;  and  it  would  be  equally  oppressive 
upon  the  shipper  to  require  him  to  make  such  contracts  as  must  be 
made  with  some  general  officer  of  the  company.  The  time  when  the 
cars  are  to  be  ready  is  of  the  utmost  importance  in  the  shipment  of 
many  articles,  especially  live  stock.  Such  business  must  of  necessity  be 
transacted  by  the  company's  agent,  and  in  fact  is  so  done  because  it  is 
a  necessity.  If  the  agent  can  contract  to  receive  freight,  he  can  contract 
as  to  the  time  when  he  will  receive  and  as  to  every  other  undertaking 
necessary  to  that  end."  This  general  principle  is  admitted,  but  it  is 
the  contention  that  as  appellee  had  shipped  cattle  under  written  con- 
tracts in  which  such  authority  was  denied  that  he  knew  the  agent  had 
no  authority  to  promise  cars  at  a  certain  time,  and  therefore  knew  the 
invalidity  of  his  contract.  He  knew  that  it  was  the  way,  however, 
in  which  appellant  did  its  business,  and  that  it  necessarily  from  time 
to  time  ratified  such  contracts.  In  the  very  nature  of  things  the  agent 
was  necessarily  empowered  to  make  such  contracts  in  order  to  accomplish 
the  ends  for  which  he  was  appointed,  which  was  to  contract  for  the 
shipment  of  freight.  The  stipulation  in  the  printed  forms  which  appel- 
lee had  at  various  times  signed  in  former  shipments  could  not  con- 
stitute notice  to  him  that  the  agent  had  no  power  to  do  things  which 
were  absolutely  necessary  for  him  to  do  in  performance  of  the  duties 
for  which  he  was  appointed.  There  is  not  one  word  in  the  testimony 
that  tends  to  show  that  the  railroad  company  did  not  recognize  the 
authority  of  its  agents  in  agreeing  to  furnish  cars  on  a  certain  date; 
and  on  the  other  hand  the  testimony  tends  to  show  that  it  was  done 
in  the  ordinary  course  of  business.  That  a  denial  of  such  power  in  the 
agent  might  possibly  be  in  a  written  contract  that  appellee  would  prob- 
ably be  required  to  sign  after  the  cattle  were  loaded  would  not  be 
notice  to  him  of  the  agent's  lack  of  authority  to  make  such  a  contract. 
Any  reasonable  man  would  naturally  suppose  that  a  railroad  agent 
would  have  the  authority  almost  essential  in  order  for  him  to  accomplish 
the  purposes  of  his  agency.  Appellee  pertinently  swore:  "I  didn't 
know  this  railway  agent  at  Skidmore  did  not  have  authority  to  make 
any  such  contract;  I  supposed  he  had  authority  to  ship  the  cattle,  or 
they  wouldn't  have  one.  I  supposed  the  railway  agent  had  authority 
to  order  the  cars." 

It  is  not  claimed  that  sufficient  time  was  not  given  in  which  to 
furnish  the  cars,  but  merely  that  the  agent  had  no  authority  to  make  the 
contract.  We  are  unwilling  to  hold  under  the  evidence,  that  the  jury 
was  not  justified  in  finding  that  appellee  knew  that  the  agent  did 
not  have  the  authority  to  agree  to  furnish  cars  at  a  certain  time.  The 
issue  was  fairly  submitted  to  the  jury  and  decided  against  appellant. 

In  the  absence  of  any  notice,  except  what  may  have  been  contained 
in  former  contracts,  we  are  inclined  to  hold  that  appellant  was  bound 
by  the  contracts  to  have  sufficient  cars  at  Skidmore  on  June  12,  1904, 
to  transport  the  cattle  of  appellee,  and  that  the  railroad  company  can 
not  deny  the  authority  of  the  agent  to  contract  for  the  performance 
of  a  legal  duty  on  its  part.  There  might  be  circumstances  that  would 
excuse  a  breach  of  the  contract,  but  nothing  of  the  sort  is  claimed  in 
this  case.     If  appellee  had  merely  notified  appellant's  agent  that  he 
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would  have  250  head  of  cattle  at  the  station  on  a  certain  date 
for  shipment,  an  implied  contract  to  have  the  cars  there  on  that  date 
would  arise.  As  was  said  by  the  Court  of  Appeals  of  Kentucky  in 
Newport  News  &  M.  V.  By.  v.  Mercer,  29  S.  W.  Rep.,  301,  "it  was 
the  duty  of  defendant,  as  a  common  carrier,  independent  of  statutory 
obligation,  to  provide  reasonable  facilities  and  appliances  to  transport, 
when  requested,  such  goods  as  it  held  itself  out  ready  to  carry ;  the  law 
implies  an  agreement  to  furnish  necessary  cars  on  a  particular  day  when 
a  request  has  been  in  due  time  made  by  the  shippers  of  a  station  agent, 
who  for  that  purpose  has  the  authority  of  a  general  agent." 

In  the  case  of  Gulf,  C.  &  S.  P.  Ry.  v.  Jackson,  99  Texas,  343,  is  the 
latest  enunciation  of  the  rules  by  the  Supreme  Court  of  Texas,  appli- 
cable in  cases  of  this  character.  After  citing  other  Texas  cases  on 
the  subject  the  court  says :  "These  cases  rest  upon  the  well  recognized 
rule  of  law  that,  by  conferring  upon  an  agent  express  power  to  do  certain 
acts,  the  authority  is  implied  to  do  whatever  may  be  necessary  to  execute 
the  express  power.  It  is  held  in  the  cases  referred  to  that  the  authority 
to  contract  for  the  shipment  implied  the  power  to  make  the  agreement 
to  furnish  cars  at  a  given  time.  It  was  necessary  to  enable  the  agent 
to  properly  perform  his  duties."  To  hold  that  the  denial,  in  the 
printed  forms  of  shipping  contracts,  to  the  agent  of  authority  to  con- 
tract for  cars  at  a  specified  time,  deprives  him  of  su#h  authority,  is 
to  hold  that  the  powers  necessary  to  carry  out  his  agency  have  been 
utterly  destroyed  by  such  stipulation.  As  said  in  Easton  v.  Dudley, 
herein  cited:  "Some  person  must  be  at  shipping  stations  to  give  in- 
formation, to  contract  with  reference  to  the  shipping  of  freight,  and 
why  not  as  to  the  time  when  the  cars  will  be  furnished  as  well  as  any 
other  matter  relating  to  the  business?  Why  except  the  time  when  the 
freight  will  be  received  and  the  cars  furnished,  when  other  incidents  of 
the  shipment  not  more  important  are  subjects  of  contract  by  the  agent  V 
The  language  of  those  cases  is  broad  enough  to  cover  every  case  whether 
notice  was  given  of  the  lack  of  authority  in  the  agent  to  contract  for 
cars  on  a  certain  date,  or  not.  We  are  inclined  to  the  opinion  that  a 
principal  can  not  deprive  an  agent  of  the  authority  to  do  things  neces- 
sary for  the  purposes  of  his  agency.  Such  a  course  would  virtually 
destroy  the  agency.  The  railroad  companies  must,  in  the  very  nature 
of  things,  have  agents,  and  those  agents  must  have  the  authority  to 
do  those  things  necessary  to  accomplish  the  designs  of  the  agency. 

In  the  case  of  Texas  Mexican  Ry.  v.  Gallagher,  70  S.  W.  Rep.,  97, 
decided  by  this  court,  there  are  expressions,  perhaps,  in  conflict  with 
the  rules  herein  enunciated,  but  in  that  case  the  point  to  be  decided 
was,  whether  or  not  a  verbal  contract  to  transport  to  St.  Louis,  from 
San  Diego,  Texas,  was  valid  when  the  shipper  had  afterward  signed 
a  written  contract  in  which  the  liability  of  the  initial  carrier  was  con- 
fined to  its  own  line,  the  shipper  knowing  at  the  time  he  made  the 
verbal  contract  that  the  railroad  company  invariably  required  the  signing 
of  the  written  contract  in  which  its  liability  was  restricted.  That  was 
a  matter  about  which  it  was  not  necessary  for  the  agent  to  make  a 
verbal  agreement;  one  which  would  deprive  his  employer  of  a  valuable 
right.  The  shipper  knew  he  had  no  right  to  make  it,  and  that  no  such 
contracts  were  ever  ratified  by  the  railway  company.    Under  the  facts 
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of  that  case  the  opinion  was  right,  and  must  be  confined  to  those  facts. 
In  this  case,  the  agent  did  not  in  his  contract  deprive  the  railway  com- 
pany of  any  legal  right,  but  merely  agreed  to  do  what  the  law  enjoined 
on  his  employer  to  do. 

There  was  not,  as  stated  in  the  third  assignment  of  error,  any  rules 
or  customs  of  appellant  prohibiting  the  agent  from  agreeing  to  furnish 
cars  at  a  specified  time.  It  may  be  inferred  from  the  course  of  dealing 
in  cattle  shipments  that  the  agent  did  what  was  usual  and  customary. 

It  can  not  be  held  as  a  matter  of  law  that  appellee's  knowledge  of 
what  was  in  former  contracts  was  notice  to  him  of  what  would  be  in 
the  next  contract  he  would  sign.  There  had  been  instances  when  he 
had  not  been  required  to  sign  such  written  contracts. 

There  is  no  merit  whatever  in  the  eighth  and  ninth  assignments  of 
error,  which  complain  of  the  admission  of  evidence  about  the  cattle 
being  held  from  day  to  day  near  the  station  at  the  instance  of  the  railway 
agent.  These  assignments,  as  well  as  others,  are  encumbered  with 
numerous  reasons  and  arguments  that  have  no  place  in  an  assignment 
of  error  and  tend  to  obscure  rather  than  elucidate  the  point  intended  to 
be  made.  The  simple  proposition  evolved  out  of  the  mass  of  evidence 
and  arguments  contained  in  the  assignments  is  that  it  is  error  to  hear 
evidence  on  issues  not  raised  by  the  pleadings.  There  was  no  effort  to 
recover  on  a  different  contract  from  that  alleged,  and  the  testimony 
of  Russek  was  directly  in  response  to  the  allegations  and  was  properly 
admitted. 

There  was  no  allegation  of  fraud,  duress  or  mistake  in  connection 
with  the  written  contract  signed  by  appellee,  and  the  court  erred 
in  permitting  appellee  to  testify  to  circumstances  which  could  have 
no  other  tendency  than  to  impeach  the  written  contract.  We  therefore 
sustain  the  eleventh  assignment  of  error. 

There  is  no  error  in  the  charge  complained  of  in  the  thirteenth  as- 
signment of  error.  It  was  not  on  the  weight  of  the  evidence,  and  did 
not  assume  proof  of  any  facts. 

The  petition  clearly  alleges  the  verbal  promise  "to  accept  said  cattle 
for  such  transportation  and  shipment,  and  for  the  consideration  and 
reward  above  mentioned,  agreed  to  and  with  plaintiff,  that  on  or  about 
June  12,  1904,  defendant  would  have  the  necessary  ten  cars  at  Skid- 
more,  Texas,  when  it  would  accept  said  cattle,  and  forward  and  trans- 
port same  to  East  St.  Louis,  Illinois,  for  plaintiff,  and  instructed 
this  plaintiff  to  have  said  cattle  gathered  and  under  herd  at  said  time." 
That  allegation  was  sufficient  for  the  introduction  of  evidence  to  show 
that  thfe  cars  were  not  furnished  as  appellant  had  promised.  The  state- 
ment of  appellee  that  he  ordered  the  cars  through  Russek  was  not  hear- 
say. There  was  no  controversy  on  the  point  of  the  order  being  made 
or  a  failure  to  furnish  the  cars. 

Appellant  only  claimed  damages  accruing  to  the  cattle  before  they 
were  put  in  the  cars,  and  all  testimony  in  regard  to  the  treatment 
of  the  cattle  along  the  route  to  East  St.  Louis  should  have  been  ex- 
cluded. The  injuries  received  on  the  journey  should  not  have  entered 
into  the  contemplation  of  the  jury  in  fixing  the  damages,  and,  al- 
though the  court  may  have  instructed  the  jury  to  consider  nothing 
but  the  injuries  inflicted  before  the  cattle  left  Skidmore,  the  evidence 
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was  confusing  and  may  have,  to  a  certain  extent,  influenced  the  verdict 
of  the  jury. 

The  only  grounds  of  damiage  submitted  to  the  jury  by  the  court, 
under  an  agreement  by  appellee  to  that  effect,  was- his  damage  by  loss 
of  flesh  of  the  cattle  at  Skidmore  by  their  detention,  and  decrease 
in  value  of  the  cattle  by  their  failure  to  reach  their  destination  by  a 
certain  time.  If  the  cattle  lost  flesh  by  the  delay  at  Skidmore,  appel- 
lee should  recover  all  losses  sustained  by  that  detention,  and  if  the 
market  price  was  higher  at  the  time  when  the  cattle  should  have  reached 
their  destination  than  it  was  when  the  cattle  did  reach  that  point,  ap- 
pellee should  recover  that  difference  in  the  market  prices.  It  follows 
that  the  court  did  not  err  in  allowing  appellee  to  prove  the  market 
prices  on  such  dates. 

The  question  of  appellee's  knowledge  of  the  agent's  lack  of  authority 
to  contract  as  he  did  was  fully  submitted  to  the  jury  and  the  court 
did  not  err  in  refusing  the  various  special  charges  on  the  subject  re- 
quested by  appellant. 

The  court  did  not  err  in  instructing  the  jury  that  to  constitute 
a  contract  the  minds  of  the  parties  must  meet  as  to  all  the  terms 
and  considerations  of  the  contract. 

The  court  did  not  err  in  submitting  the  issue  as  to  whether  the  agent 
had  the  authority  to  make  the  verbal  contract,  or  as  to  whether  appellee 
knew  of  such  lack  of  authority. 

None  of  the  criticisms  of  the  charge  can  be  sustained.  In  view  of 
a  reversal  of  the  judgment  the  question  of  excess  in  the  verdict  need 
not  be  considered.    The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Galveston,  Harrisburo  &  San  Antonio  Railway  Company  v. 

J.  B.  Bean. 

Decided  January  16,  1907. 

1. — Assault— Mental  Fain  and  Humiliation — Charge. 

In  a  suit  against  a  railroad  company  for  damages  because  of  an  assault 
by  the  company's  porter  the  court  charged  the  jury  that  in  estimating  the 
damages  they  should  take  into  consideration  the  physical  pain  suffered  by  the 
plaintiff  and  also  the  "mental  pain  and  humiliation"  suffered  by  him.  Held, 
that  the  charge  was  not  susceptible  of  the  construction  and  could  not  have 
been  understood  by  the  jury  as  authorizing  a  recovery  for  both  mental  pain 
and  for  humiliation  as  constituting  separate  and  distinct  items  of  damage. 

2. — Pass — Stipulation  for  Exemption  from  Liability. 

A  railroad  company  is  liable  to  a  passenger  traveling  on  a  pass  for  dam- 
ages resulting  from  an  assault  by  the  company's  porter,  notwithstanding  a 
stipulation  printed  on  the  pass  that  "the  railway  company  shall  not  be  liable 
to  him  under  any  circumstances,  whether  by  negligence  of  its  agents  or  other- 
wise, for  any  personal  injury." 

3. — Assault  by  Employer — Liability  of  Company. 

A  railroad  company  is  liable  for  an  assault  by  one  of  its  employes  upon 
a  passenger  even  though  the  assault  was  made  from  personal  motives  of  the 
employe  and  not  in  the  discharge  of  any  duty  to  the  company. 
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4 — 8am*-— Verdict,  not  Excessive. 

Where  there  was  evidence  that  injuries  to  sight  and  hearing  inflicted  by 
an  employe  upon  a  passenger  were  permanent,  a  verdict  for  $2,500  could 
not  be  held  excessive. 

Appeal  from  the  District  Court  of  El  Paso  County.  Tried  below  be- 
fore Hon.  J.  M.  Goggin. 

Baker,  Batts,  Parker  &  Garwood,  and  Beall  &  Kemp,  for  appellant. — 
That  the  company  was  not  liable  under  the  facts  of  this  case  because  of 
the  contract  on  the  pass  used  by  plaintiff,  cited :  Boering  v.  Chesapeake 
Beach  By.  Co.,  193  U.  S.,  442 ;  Northern  Pac.  By.  Co.  v.  Adams,  192 
TJ.  S.,  441 ;  Book  48,  Law  Ed.,  U.  S.  Sup.  Ct.  Beps.,  pp.  742  and  513, 
and  authorities  therein  cited ;  Bogers  v.  Kennebec  Steamboat  Co. 
(Maine),  25  L.  B.  A.,  491;  Muldoon  v.  Seattle  City  By.  Co.  (Wash.), 
22  L.  B.  A.,  794;  Duncan  v.  Maine  Cent.  B.  Co.,  113  Fed.  Bep.,  508; 
and  25  Am.  &  E.  B.  B.  Cases,  new  series,  104;  Payne  v.  Texas,  H.  & 
I.  B.  Co.,   25  Am.  &  E.  B.  E.  Cases,  N.  S.,  111. 

In  order  to  hold  a  master  liable  for  the  act  of  a  servant,  the  act 
must  be  done  in  the  scope  of  the  general  authority  of  the  servant  in 
the  furtherance  of  the  master's  business,  and  for  the  accomplishment 
of  the  object  for  which  the  servant  is  employed.  International  &  G. 
X.  By.  Co.  v.  Anderson,  82  Texas,  520;  Gulf,  C.  &  S.  F.  By.  Co.  v. 
Dawkins,  13  S.  W.  Bep.,  983 ;  Texas  &  P.  By.  Co.  v.  Moody,  23  S.  W. 
Bep.,  41;  Dillingham  v.  Bussell,  73  Texas,  51;  Echols  v.  Dodd,  20 
Texas,  195;  Western  Union  Telegraph  Co.  v.  Foster,  64  Texas,  221; 
International  &  G.  N.  By.  Co.  v.  Cooper,  88  Texas,  607;  Burnett  v. 
Oechsner,  92  Texas,  590;  2  Cooley  on  Torts,  1016  and  notes;  Woods 
Master  and  Servant,  sees.  279  and  280;  2  Woods  Bailway  Law,  1 
ed.,  sec.  316. 

Victor  C.  Moore  and  T.  A.  Falvey,  for  appellee. 

JAMBS,  Chief  Justice. — The  action  was  for  damages  alleged  to 
have  been  sustained  by  appellee  while  a  passenger  on  defendant's  train 
through  an  assault  upon  him  by  the  train  porter.  The  verdict  was 
for  $2,500.  The  petition  after  alleging  the  assault  and  the  circum- 
stances, alleged  that  plaintiff  sued  for  (among  other  things)  "the  great 
mental  and  physical  pain  and  anguish  he  has  already  suffered  because 
of  said  injuries,  and  for  the  great  physical  and  mental  pain  and  anguish 
he  will  be  forced  to  endure  in  the  future  because  of  the  permanent  char- 
acter of  said  injuries,  and  also  because  of  the  humiliation  and  disgrace 
caused  him." 

The  court  charged  the  jury  that  in  estimating  his  damages  they  should 
take  into  consideration  the  physical  pain  suffered  by  him  in  consequence 
of  such  assault  and  also  the  mental  pain  and  humiliation,  if  any,  he  has 
suffered  in  consequence  of  being  so  assaulted. 

There  was  a  special  exception  to  the  petition  in  that  therein  plaintiff 
sued  for  mental  suffering  and  to  recover  for  humiliation  and  disgrace 
which  involv.es  a  double  recovery.  It  is  true  the  sense  of  disgrace  and 
humiliation  is  a  form  of  mental  suffering.     It  seems  to  us,  however, 
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that  if  plaintiff  could  have  recovered  for  Buch  species  of  suffering  under 
the  designation  of  mental  suffering,  his  asking  for  it  in  connection  with 
mental  suffering  could  not  have  prejudiced  anything.  It  appears  that 
when  the  court  came  to  charge  the  jury  he  did  so  as  we  have  indicated. 
The  second  assignment  is  that  by  the  charge  plaintiff  was  allowed  to  re- 
cover for  mental  pain,  and  for  humiliation  in  addition,  which  involved 
double  recovery  of  damages.  It  is  impossible  to  see  how  the  jury  could 
have  been  misled  by  the  charge  into  giving  double  damages,  or  damages 
twice  for  the  same  thing.  There  can  be  no  question  that  humiliation 
was  a  proper  item  of  damages.  If  the  jury  saw  proper  to  assess  a 
certain  sum  as  damages  for  such  item,  they  certainly  would  not  have 
reassessed  it  under  the  general  head  of  mental  suffering,  if  they  possessed 
common  intelligence,  which  we  should  presume.  On  the  other  hand  if 
they  assessed  a  sum  for  humiliation  in  considering  the  general  subject 
of  mental  suffering,  it  is  equally  improbable  that  they  would  have 
assessed  it  again.  The  charge,  however,  is  not  subject  to  the  strained 
construction  sought  to  be  placed  upon  it  by  appellant  as  charging  the 
jury  to  find  damages  for  mental  pain  and  in  addition  thereto  damages 
for  humiliation.  The  charge  was  to  find  for  the  mental  pain  and  humil- 
iation suffered,  submitting  the  two  collectively  as  a  subject  of  damages, 
which  could  not  have  had  the  effect  of  leading  the  jury  to  give  dam- 
ages twice  for  humiliation,  but  was  calculated  to  avoid  that  result. 

The  proposition  under  the  third  assignment  is  that  one  traveling 
on  a  pass,  granted  without  consideration,  with  a  printed  contract  there- 
on signed  by  him  stipulating  that  "the  railway  company  shall  not  be 
liable  to  him  under  any  circumstances,  whether  by  negligence  of  its 
agents,  or  otherwise,  for  any  personal  injury,"  is  bound  by  the  condition 
(except,  perhaps  in  Texas  as  against  negligence  on  the  part  of  the 
carrier),  and  can  not  recover  for  personal  injuries  received  by  reason 
of  an  assault  made  by  the  company's  porter. 

Plaintiff  testified  that  he  received  his  pass  by  reason  of  services  he 
rendered  the  company  as  a  State  ranger.  We  are  not  cited  to  any 
contradiction  of  this  testimony,  but  this  fact  we  consider  unimportant. 
The  settled  rule  in  this  State,  for  reasons  of  public  policy,  is  that  a 
carrier  can  not  by  such  stipulations,  obtain  immunity  from  its  failure 
to  perform  its  ordinary  duties  to  passengers.  Gulf,  C.  &  S.  F.  Rv.  v. 
McGown,  65  Texas,  640;  Missouri,  K,  &  T.  Ry.  v.  Flood  (Texas  "Civ. 
App.),  70  S.  W.  Rep.,  332,  and  79  S.  W.  Rep.,  1107.  The  point  that 
there  may  be  a  difference  in  this  respect  between  cases  of  negligence 
and  cases  of  assaults  upon  passengers,  is  untenable.  These  views  dis- 
pose also  of  the  fourth,  fifth,  and  sixth  assignments. 

The  seventh  is  that  the  court  should  have  given  this  charge :  "If  you 
believe  that  the  porter  Johnson  at  the  place  and  on  the  date  alleged 
by  plaintiff,  attacked  plaintiff  with  a  dangerous  weapon — an  iron  stove 
shaker — and  that  he  did  so,  not  in  the  line  of  his  duty  to  the  defendant, 
nor  in  the  scope  of  his  employment,  but  purely  and  merely  from  personal 
motives  of  resentment  or  wantonness  or  from  personal  sentiments  of 
malice,  or  desire  for  mischief,  your  verdict  will  be  for  defendant." 
This  instruction  would  have  been  improper.  Gulf,  C.  &  S.  F.  Ry. 
v.  Luther,  14  Texas  Ct.  Rep.,  195. 

Under  the  eighth  the  amount  of  the  recovery  is  complained  of  as 
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manifestly  excessive.  The  jury  was  authorized  to  act  upon  the  testi- 
mony of  plaintiff  as  to  his  injuries  and  suffering,  and  the  effect  of 
his  injuries  upon  his  sight  and  hearing.  A  physician  testified  that 
it  was  possible  for  the  blow  received  to  have  caused  impairment  of 
hearing  and  eyesight.  The  fact  that  such  impairment  continued  at 
the  time  of  the  trial,  more  than  two  years  after  the  occurrence,  was 
sufficient  to  warrant  the  jury  in  concluding  that  it  was  permanent. 
International  &  G.  N.  By.  v.  Reeves,  79  S.  W.  Rep.,  1099.  We  are 
unable  to  pronounce  the  verdict  excessive. 

Affirmed. 
Writ  of  error  refused. 


Sophie  Mebgele  et  al.  v.  Veronica  Felix  et  al. 

Decided  January  16,  1907. 

1. — Subrogation — Vendor's  Lien. 

One  who  discharges  the  vendor's  lien  upon  land,  even  the  homestead,  either 
by  paytag  as  surety  or  at  the  request  of  the  debtor,  is  entitled  to  be  subrogated 
to  the  lien  of  the  creditor  to  the  extent  of  the  payment  made.  An  express  as- 
signment of  the  lien  is  not  necessary. 

8. — Same — Homestead — Acts  of  Wife. 

The  wife,  having  a  substantial  interest  in  the  homestead,  has  the  right 
and  the  power  to  procure  a  third  person  to  take  up  vendor's  lien  notes  on  the 
same,  and  to  contract  that  he  should  be  subrogated  to  the  rights  of  the  vendor, 
and  this,  without  the  concurrence  of  her  husband. 

3. — Evidence  of  Debt — Cancellation — Bights  of  Creditor. 

The  fact  that  a  debtor  wrongfully  obtains  possession  of  his  notes  and  se- 
cures a  release  of  his  mortgage,  will  not  destroy  the  rights  of  the  owner  of  the 
notes  and  mortgage.    A  court  of  equity  will  grant  the  necessary  relief. 

Appeal  from  the  District  Court  of  Bexar  County.  Tried  below  before 
Hon.  Edw.  Dwyer. 

Webb  &  Ooeth,  for  appellants. — A  third  person  furnishing  money  to 
pay  off  a  vendor's  lien  does  not  become  subrogated  to  the  vendor's  lien 
in  the  absence  of  an  assignment  of  the  note  or  an  agreement  to  the  effect 
that  he  shall  become  subrogated  to  such  lien.  International  Bldg.  & 
Loan  Assn.  v.  Hardy,  14  Texas  Civ.  App.,  464;  Ruhl  v.  Kauffman,  65 
Texas,  723-736;  Gaylord  v.  Loughridge,  50  Texas,  573;  Panill  v. 
Smith,  1  Posey,  99 ;  Pridgen  v.  Warn,  79  Texas,  594 ;  Dillon  v.  Kauf- 
man &  Runge,  58  Texas,  704;  Farmers  &  Mer.  Bank  v.  Waco  Electric 
By.  Co.,  36  S.  W.  Rep.,  134;  Wahrmund  v.  Merritt,  60  Texas,  24; 
Price  v.  Courtney,  56  Am.  Rep.,  453;  Meeker,  v.  Larson,  57  Law  Rep. 
Ann.,  901. 

A  third  person  who  pays  a  series  of  vendor's  lien  notes  without  taking 
an  assignment  of  said  notes  from  the  vendor,  or  who  does  not  take  a  new 
note  and  a  lien,  occupies  the  relation  of  a  general  creditor  only,  and  does 
not  acquire  the  lien  held  by  the  vendor.  Boehl  v.  Wadgymar,  54  Texas, 
591. 

A  married  woman  can  not  create  a  lien  upon  a  homestead  by  sub- 
rogation without  the  consent  of  the  husband,  and  the  holder  of  a  vendor's 
lien  note  must  assign  same  to  a  third  person  paying  said  note,  other- 
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wise  the  lien  will  be  waived.    Owens  v.  New  York  &  Texas  Land  Co., 
11  Texas  Civ.  App.,  287. 

W.  A.  Wurzbach  and  8.  C.  Eldridge,  for  appellees. 

JAMES,  Chief  Justice. — The  suit  is  by  Veronica  Felix,  surviving 
wife  of  Theodore  Felix,  and  by  August  J.  Zaiontz,  the  temporary  ad- 
ministrator of  Theodore  Felix,  who  allege  in  their  amended  petition  that 
on  October  1,  1897,  defendants  Adolph  Mergele  and  Sophie  Mergele 
executed  to  C.  Huberich  24  vendor's  lien  notes  upon  a  lot  in  San  Antonio ; 
that  on  October  1,  1900,  Theodore  Felix,  at  the  instigation  and  request 
of  defendants  paid  to  said  Huberich  $600  in  payment  of  said  notes ;  that 
it  was  agreed  and  understood  between  said  Felix  and  said  defendants 
that  the  former  was  to  become  the  owner  of  said  notes  and  to  be  sub- 
rogated to  all  the  rights  of  the  said  Huberich  therein.  That  Theodore 
Felix  died  on  or  about  March  1,  1903,  and  his  estate  is  the  legal  and 
equitable  owner  of  said  notes,  and  is  subrogated  to  the  rights  of  said 
Huberich  therein,  and  the  prayer  was  for  judgment  for  the  said  debt, 
interest,  attorney's  fees  and  costs  with  foreclosure  of  lien. 

The  answer  was  a  general  denial,  also  that  the  notes  had  been  paid 
and  released  while  the  property  of  Huberich,  also  that  Sophie  Mergele 
was  the  wife  of  Adolph  Mergele  during  the  transactions  embodied  in 
the  petition  and  not  bound  by  the  agreements,  etc.,  therein  referred  to. 

The  court  submitted  the  case  by  charging  the  jury  in  substance  as 
follows :  1st.  If  they  believed  that  Theodore  Felix  paid  $600  to  Hube- 
rich on  or  about  October  9,  1900,  at  the  instance  and  request  of  defend- 
ants, and  that  said  money  was  loaned  by  Felix  to  defendants  in  order 
to  take  up  said  vendor's  lien  notes,  and  that  at  and  before  said  payment- 
it  was  understood  between  defendants  and  Felix  that  the  latter  should 
be  secured  in  its  repayment  by  the  same  security  held  by  Huberich,  to 
find  for  plaintiffs.  If,  however,  the  said  payment  was  not  made  at  the 
instance  and  request  of  defendants ;  or  if  it  was  not  loaned  by  Felix  and 
was  in  payment  of  a  debt  due  by  Felix  to  defendant  Sophie  Mergele,  to 
find  for  defendants. 

The  deed  from  Huberich  was  to  Adolph  and  Sophie  Mergele  and  dated 
October  1,  1897,  reciting  the  consideration  as  $475  cash  and  the  balance 
in  29  vendor's  lien  notes  signed  by  them,  each  for  $25,  one  payable 
every  three  months  with  8  percent  interest.  It  appears  that  in  October, 
1900,  only  six  of  the  notes  had  been  paid  and  the  balance  of  them 
amounted  to  about  $600.  Mergele  and  wife  were  living  upon  the  lot, 
which  fact  appears  uncontradicted  and  therefore  it  was  their  homestead. 
On  October  5,  1900,  the  following  letter  was  written  bv  Mrs.  Mergele 
to  her  brother,  Theodore  Felix : 

"Dear  Brother :  I  am  sorry  to  hear  that  you  are  sick,  that  you  can  not 
come  yourself  and  tend  to  it.  But  it  will  be  all  right,  for  the  notes  are 
mentioned  in  the  deed  and  the  deed  is  not  clear  for  us  as  long  as  the 
notes  are  not  redeemed,  so  you  will  have  a  good  hold  on  us.  I  will  fix 
everything  all  right.  The  amount  of  capital  is  $575,  interest  $34.50, 
so  send  the  check  for  $600  and  we  will  pay  $9.50  so  we  will  get  it  clear, 
and  the  $25  we  will  pay  $5.00  a  month,  starting  right  away,  until  it 
is  paid,  for  the  notes  call  for  only  $575,  hoping  you  will  send  it  as  soon 
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as  possible  so  we  get  through  with  it.  Regards  to  all,  Your  Sister,  Mrs. 
S.  Mergele." 

The  next  day  Theodore  Felix  sent  her  a  check  on  the  San  Antonio 
National  Bank  payable  to  the  order  of  Conrad  Huberich  for  $600, 
which  check  was  received  by  Mrs.  Mergele,  who  delivered  it  to  her  hus- 
band, who  delivered  it  to  Huberich,  who  cashed  it.  The  stub  of  that 
check  stated,  "Six  hundred  dollars  loaned  Ad.  and  Sophie  Mergele  on 
vendor's  lien  note." 

In  March,  1903,  closely  following  the  death  of  Theodore  Felix,  a 
release  was  obtained  by  Mergele  from  Huberich,  and  he  testified  that 
he  got  the  notes  and  at  the  time  he  went  to  Huberich  to  get  the  release 
he  had  all  of  the  notes,  and  when  this  suit  was  brought  (April  18,  1903), 
he  searched  for  the  notes  and  could  only  find  the  first  six  of  them  (those 
he  had  paid  before  the  check  was  sent),  and  that  the  othere  were  lost, 
that  Felix  never  had  possession  of  them  nor  demanded  them.  He  testi- 
fied also  that  when  the  check  came  it  was  given  to  him  by  his  wife  with 
the  statement  that  it  was  her  share  of  her  father  Frank  Felix's  estate 
which  had  been  placed  in  Felix's  hands;  that  he  had  never  agreed  that 
Felix  should  have  the  notes  nor  a  lien  on  the  property;  that  Huberich 
did  not  assign  the  notes  to  Felix  and  that  he,  witness,  had  consequently 
secured  a  release  from  Huberich.  Also  that  this  $600  was  a  settlement 
of  his  wife's  interest  in  her  father's  estate,  and  that  he  was  not  a  party 
to  the  letter  written  by  his  wife  to  Felix,  that  he  knew  nothing  about 
said  letter  and  never  consented  to  it.  He  further  stated  that  he  knew 
his  wife  had  been  trying  to  get  money  from  her  brother  and  that  she 
went  to  St.  Hedwig  to  see  Theodore  Felix,  her  brother,  to  get  the  money. 
Upon  a  cross  examination  Mergele  testified  that  when  he  went  to  see 
Huberich  in  1903,  he,  Mergele,  did  not  have  the  notes,  and  that  Hube- 
rich had  them;  Question.  "Mr.  Huberich  had  the  notes  did  he?  Ans. 
I  suppose  so,  he  signed  them  and  gave  them  to  me.  Q.  How  could  he 
have  them  when  he  gave  them  to  you  ?  A.  I  don't  remember  whether 
he  had  them  or  not.    He  signed  the  notes  when  I  paid  him." 

There  was  a  verdict  for  plaintiffs. 

The  first  and  third  assignments  complain  of  the  refusal  of  the  court 
to  instruct  a  verdict  for  the  defendants,  the  proposition  relied  on  being 
that  a  third  person  furnishing  money  to  pay  off  a  lien  does  not  become 
subrogated  in  the  absence  of  an  assignment  of  the  note  or  an  agreement 
to  the  effect  that  he  shall  become  subrogated.  The  proposition  is  a 
familiar  one  as  a  general  principle.  There  was  no  transfer  to  Felix 
of  the  notes  or  lien.  In  some  jurisdictions  it  is  held  that  nothing  short 
of  an  express  agreement  that  a  stranger  furnishing  money  to  pay  off  a 
lien  will  suffice  to  continue  it  in  existence  for  his  benefit.  That  is  not 
the  rule  generally  nor  the  rule  in  this  State.  Our  decisions  are  in  con- 
sonance with  what  is  stated  by  Mr.  Pomeroy :  "The  doctrine  (of  equit- 
able assignment)  is  also  justly  extended  by  analogy,  to  one  who  having 
no  previous  interest,  and  being  under  no  obligation,  pays  off  the  mort- 
gage, or  advances  money  for  its  payment  at  the  instance  of  the  debtor 
party  and  for  his  benefit,  for  such  a  person  is  in  no  sense  a  mere  stranger 
or  volunteer."  (3  Pom.  Eq.  Jur.,  sec.  1212.)  In  Faires  v.  Cockerell, 
88  Texas,  437,  the  Supreme  Court  uses  this  language:  "Perhaps  the 
courts  of  no  State  have  gone  further  in  applying  the  doctrine  of  subro- 
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gation  than  have  the  courts  of  this  State  of  which  we  cite  a  few  instances : 
One  who  discharges  the  vendor's  lien  upon  lands,  even  the  homestead, 
either  by  paying  as  surety,  or  at  the  request  of  the  debtor  ...  is 
entitled  to  be  subrogated  to  the  lien  of  the  creditor  to  the  extent  of  the 
payment  made."    See  Oury  v.  Saunders,  77  Texas>  278. 

In  the  present  case,  however,  the  request  which  brought  the  check 
drawn  in  favor  of  the  holder  of  the  vendor's  lien,  and  which  was  in 
effect  a  payment  by  Felix  of  said  creditor,  was  more  than  a  bare  request 
for  money  to  pay  off  the  lien,  it  (we  refer  to  the  letter  of  Mrs.  Mergele) 
contemplated  that  Felix  would  hold  the  lien  in  case  he  complied.  This 
leaves  no  doubt  as  to  his  being  entitled  to  subrogation,  unless  the  fact, 
that  Mrs.  Mergele  being  a  married  woman  was  unable  by  any  arrange- 
ment of  hers  without  the  concurrence  of  her  husband,  to  bring  about  a 
subrogation,  which  is  a  question  raised  by  other  assignments  and  will  bo 
considered  in  another  place. 

Under  the  second  and  fourth  assignments  is  presented  this  proposi- 
tion: "A  third  person  who  pays  a  series  of  vendor's  lien  notes  without 
taking  an  assignment  of  them  from  the  vendor,  or  who  does  not  take  a 
new  note  and  lien,  occupies  the  relation  of  a  general  creditor  only,  and 
does  not  acquire  the  lien  held  by  the  vendor."  For  this  reason  the  assign- 
ments say  that  the  peremptory  instruction  should  have  been  given. 
Subrogation  is  recognized  in  the  absence  of  an  assignment,  and  in  the 
absence  of  a  new  note  and  lien. 

The  fifth  assignment  is  that  the  court  erred  in  refusing  special  charge 
number  2  because  there  is  no  evidence  that  Sophie  Mergele  had  any 
authority  to  make  a  contract  with  Theodore  Felix  creating  a  lien  upon 
the  property  in  question;  she  being  a  married  woman  could  not  create 
a  lien  upon  the  real  estate  without  being  joined  by  her  husband  and 
without  his  knowledge.  The  sixth  is  that  the  court  should  have  given 
special  charge  4  for  the  reason  that  no  lien  could  be  created  upon  the 
real  estate  without  the  consent  of  the  husband  and  without  an  assign- 
ment of  the  notes.  The  seventh  is  that  there  was  error  in  refusing 
special  charge  5,  because  the  letter  was  not  authorized  or  assented  to  by 
the  husband  and  was  not  binding  on  him.  The  seventeenth  is  that  the 
court  erred  in  the  first  paragraph  of  the  charge  because  Sophie  Mergele, 
being  a  married  woman,  she  can  not  be  bound  by  any  transaction  with 
Theodore  Felix. 

The  undisputed  evidence  was  that  this  property  was  the  homestead 
of  Mergele  and  wife;  that  the  notes  were  a  subsisting  vendor's  lien  there- 
on and  many  of  them  were  due  and  unpaid.  There  was  evidence  by 
circumstances  from  which  the  jury  might  have  concluded,  notwithstand- 
ing his  testimony,  that  Mergele  understood  the  proceedings  by  which  his 
wife  procured  her  brother  to  send  the  check,  and  acted  upon  and  ratified 
what  she  had  done.  We  will  assume  that  he  did  not,  but  acted,  as  he 
says,  upon  the  impression  that  the  check  was  sent  her  in  connection  with 
her  interest  in  her  father's  estate.  The  material  question  is,  was  his 
knowledge  and  assent  necessary  to  the  subrogation? 

The  wife  has  a  substantial,  recognized  right  in  the  homestead.  True, 
she  can  not  convey  it  or  make  any  contract  in  reference  to  it  without 
being  joined  therein  by  her  husband.  On  the  other  hand,  the  husband 
can  not  convey  it  without  her  joining,  nor  has  he  the  unrestricted  right 
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to  dispose  of  it  for  the  purpose  of  settling  with  the  vendor  a  vendor's 
lien  thereon,  unless  in  doing  this  he  acts  in  good  faith  with  reference 
to  her  right  therein.  (Boy  v.  Clarke,  75  Texas,  28;  Thompson  on 
Homesteads,  sec.  690.) 

It  would  be  a  strange  condition  of  the  law  which  gives  the  wife  a 
substantial  interest  in  property  and  denies  her  the  power  in  every  situ- 
ation to  avail  herself  of  means  to  protect  that  right.  To  hold  that  in 
every  case  her  act  would  be  of  no  effect  unless  joined  or  concurred  in  by 
her  husband,  would  render  her  helpless  against  the  destruction  of  her 
right  where  he  was  unwilling  or  unable  to  join  or  concur.  In  our  opinion 
in  having  a  right  to  protect,  she  had  the  right  regardless  of  her  married 
relation  to  do  what  she  did  in  this  case,  that  is,  to  procure  a  third  party 
to  pay  off  the  vendor  with  the  view  that  he  should  hold  the  lien.  This 
was  not  the  making  of  a  new  contract  nor  the  creation  of  any  lien,  for 
the  debt  and  lien  had  already  been  created  and  the  continuance  thereof, 
as  it  stood,  without  any  increased  burden,  was  the  only  effect  contem- 
plated or  effected. 

It  has  been  held  that  one  who  at  the  request  and  for  the  benefit  of  a 
tenant  in  common  of  mortgaged  premises  tenders  to  the  mortgagee  the 
full  amount  due  under  the  mortgage  and  requests  an  assignment  thereof, 
is  not  a  mere  volunteer  to  whom  the  right  of  subrogation  should  be 
denied.  (Simonson  v.  Lauck,  93  N".  Y.  Sup.,  965.)  It  would  follow 
that  if  he  had  paid  off  the  mortgage  under  said  circumstances  without 
taking  an  assignment,  he  would  not  have  been  regarded  as  a  mere  volun- 
teer. The  principle  is  that  any  person  who  has  a  right  to  profect  in 
mortgaged  property  may  procure  a  third  person  to  settle  with  the 
mortgagee  and  thereby  take  the  place  of  the  mortgagee.  Upon  this 
principle  a  married  woman,  having  as  such  a  recognized  right  in  mort- 
gaged premises,  as  she  has  in  a  homestead  in  this  State,  ought  to  be 
allowed,  and  we  think  she  has,  power  to  that  extent,  and  a  court  of  equity 
will  give  such  effect  to  her  act  in  every  proper  case.  Where  her  act  adds 
no  burden  to  the  property,  and  works  no  injury  to  those  interested  with 
her  in  the  property,  but  simply  operates  to  conserve  existing  conditions 
for  the  benefit  of  all,  a  person,  who  at  her  instance  advances  money  to 
pay  off  the  mortgagee,  the  request  contemplating  that  he  will  occupy  the 
place  of  the  mortgagee,  ought  not  to  be  treated  as  a  volunteer.  Neither 
the  husband  nor  the  wife  has  paid  the  debt,  it  has  been  paid  by  one  in- 
duced to  do  so  by  one  of  them  with  the  idea  that  he  would  have  a  "good 
hold"  on  the  property,  both  defendants  have  received  the  benefit  of  the 
payment,  and  it  would  be  inequitable  for  them  to  deny  the  lien  because 
the  husband  may  not  have  understood  the  facts.  For  these  reasons  the 
assignments  referred  to  and  also  the  propositions  under  the  ninth,  tenth, 
fourteenth  and  fifteenth  are  not  sustained. 

The  eighth,  eleventh  and  sixteenth  relate  to  testimony  of  the  plaintiff 
Veronica  Felix,  she  being  allowed  to  state  conversations  between  Mrs. 
Mergele  and  Theodore  Felix  about  a  week  before  the  check  was  sent, 
with  reference  to  borrowing  $600  to  pay  off  these  vendor's  lien  notes, 
begging  him  for  a  loan  for  that  purpose.  We  need  not  discuss  the  pro- 
priety of  this  testimony  under  our  statute,  because  the  same  testimony  in 
effect  appears  from  the  letter  which  she  wrote  to  her  brother,  which 
letter  was  undisputed,  and  therefore  no  harm  could  have  come  from  her 


60  Texas  Civil  Appeals  Reports,  Vol.  45.       [January, 

said  testimony.  The  letter  itself  was  an  urgent  appeal  to  her  brother  for 
that  amount  to  pay  off  what  the  letter  and  the  other  evidence  shows  un- 
mistakably were  the  vendor's  lien  notes  existing  on  this  property. 

The  twelfth  is  that  the  first  paragraph  of  the  charge  submitted  the 
question  whether  or  not  "it  was  understood  between  defendants  and 
Theodore  Felix  that  the  latter  should  be  secured  in  the  repayment  of 
said  $600  by  the  same  security  held  by  Huberich"  when  there  was  no  evi- 
dence of  any  such  understanding  between  him  and  Adolph  Mergele.  We 
have  already  concluded  that  an  understanding  with  the  wife  alone  was 
sufficient  for  the  purpose,  and  therefore  the  charge  was  more  liberal  to 
appellant  than  was  necessary.  However,  there  was  testimony  that  would 
support  a  finding  that  he  so  understood.  It  was  singular  conduct  on 
his  part  to  not  take  a  release  when  he  handed  Huberich  the  check,  or 
to  not  take  the  notes,  as  there  was  evidence  to  show  he  did  not,  if  he  in 
fact  believed  that  the  money  was  his  wife's  property  and  that  he  was  in 
reality  terminating  the  debt.  It  is  also  a  significant  fact  that  while 
Felix  lived  he  did  not  seek  to  get  the  notes,  nor  a  release,  but  he  did  so 
as  soon  as  Felix  was  dead.  The  intimate  relations  that  naturally  exist 
between  the  husband  and  wife  would  go  far  in  view  of  the  above  cir- 
cumstances towards  an  inference  that  the  husband  knew  just  what  his 
wife  had  done. 

The  thirteenth  assignment  complains  of  the  same  paragraph  of  the 
charge  in  that  it  instructed  that  the  jury  could  find  for  the  plaintiff  with 
foreclosure  of  lien,  although  Huberich  never  delivered  the  notes  to  Felix, 
and  although  Huberich  executed  to  defendants  a  release  of  the  lien. 
Huberich  might  have  delivered  the  notes  and  a  release  of  the  lien,  to 
defendants,  still  this  would  be  no  obstacle  in  the  way  of  a  court  of  equity 
in  continuing  the  debt  and  lien  in  favor  of  Felix  if  conditions  existed 
which  required  it. 

Affirmed. 

Writ  of  error  refused. 


Clara  Morris  et  al.  v.  C.  M.  Morris  et  al. 

Decided  January  18,  1907. 

1. — Eight  of  Partition — Minor — Discretion  of  Court. 

The  joint  owner  of  property  has  an  absolute  right  to  have  his  interest 
therein  segregated  from  that  of  his  co-owner.  The  court  has  no  discretion  in 
the  matter,  and  the  fact  that  one  of  the  joint  owners  is  a  minor,  and  in  the 
opinion  of  the  court  a  partition  of  the  property  would  be  prejudicial  to  the 
interests  of  such  minor,  is  immaterial. 

2. — Same — Suit  by  Next  Friend. 

Any  minor  who  has  a  cause  of  action  and  has  no  legal  guardian  can  bring 
suit  by  next  friend,  and  such  next  friend  shall  have  the  same  rights  concerning 
the  suit  and  the  matter  involved  as  if  he  were  the  legally  appointed  guardian. 

3. — Business  Homestead — Abandonment. 

When  a  business  homestead  ceases  to  be  used  as  a  place  of  business  by 
the  head  of  a  family  it  loses  its  homestead  character  and  is  subject  to  partition. 

Error  from  the  District  Court  of   Cherokee  Countv.     Tried  below 
before  Hon.  James  T.  Perkins. 
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Willson  A  Watkins,  for  plaintiffs  in  error. 

McClure,  Whitman  &  Lloyd,  for  defendant  in  error. 

PLEASANTS,  Associate  Justice. — This  is  a  suit  for  partition 
brought  by  Mrs.  Clara  Morris  for  herself  and  as  next  friend  of  her 
infant  child,  Henry  Louie  Morris,  against  the  defendants  in  error,  the 
subject  matter  of  the  suit  being  real  estate  situate  in  Cherokee  County. 
The  petition  is  in  proper  form  and  correctly  describes  the  property 
sought  to  be  partitioned,  all  of  which  is  alleged  to  be  owned  by  the  plain- 
tiffs and  defendants  and  the  interests  owned  therein  by  each  of  the 
parties  to  the  suit  is  correctly  stated.  Plaintiff  claims  for  herself  a  life 
estate  in  an  undivided  one-sixth  (1-6)  of  a  portion  of  the  property  and 
an  undivided  one-twelfth  (1-12)  of  the  remainder,  and  for  her  minor 
child  an  undivided  interest  in  fee  in  the  whole  property. 

To  this  petition  the  defendants  filed  the  following  plea  in  abatement: 

"Now  comes  the  defendant  and  moves  the  court  that  this  cause  abate, 
for  the  reason  that  the  petition  filed  by  Mrs.  Clara  Morris  shows  upon 
its  face  that  said  Mrs.  Clara  Morris  seeks  to  prosecute  this  suit  as  next 
friend  and  mother  of  the  minor,  Henry  Louie  Morris.  That  said  Henry 
Louie  Morris  is  a  minor  about  ten  months  old,  and  is  incapable  of 
bringing  or  directing  a  suit  in  any  way.  That  this  is  a  suit  for  partition 
of  land  and  can  only  be  prosecuted  by  a  legally  appointed  guardian  of 
said  minor,  under  the  direction  of  the  court.  The  said  plaintiff,  Mrs. 
Clara  Morris,  has  no  right  to  sue  in  this  case  for  an  undivided  life  estate 
in  said  property.  That  this  suit  being  prosecuted  in  the  way  it  is  done 
is  without  the  authority  of  any  court,  or  by  any  person  directed  by  said 
minor,  or  responsible  to  said  minor  for  any  damage  that  may  be  oc- 
casioned herein. 

"Wherefore  defendants  pray  the  court  that  this  suit  abate  for  the 
want  of  proper  parties,  unless  the  same  be  prosecuted  by  a  guardian 
or  some  person  that  can  be  held  responsible  herein." 

They  further  answered  by  general  denial  and  various  special  pleas, 
among  which  was  a  plea  of  homestead  as  to  a  portion  of  the  property 
sought  to  be  partitioned,  and  also  the  following : 

"Defendant  says  that  it  will  not  be  to  the  interest  of  said  minor, 
Henry  Louie  Morris,  and  this  defendant  to  partition  and  divide  any  of 
the  lots  mentioned  in  plaintiff's  petition ;  that  all  of  said  lots  are  in  the 
town  of  Jacksonville,  at  this  time  a  growing,  thriving,  prosperous  town, 
and  said  lots  are  increasing  in  value;  that  to  partition  and  divide  said 
lots  at  this  time  will  be  an  irreparable  injury  and  damage  to  this  de- 
fendant and  said  minor. 

"That  at  this  time  there  is  no  guardian  of  the  estate  of  said  minor, 
Henry  Louie  Morris,  or  any  other  person  responsible  to  said  minor 
for  the  injury  and  damage  that  may  be  done  said  minor  by  a  partition 
of  all  or  any  part  of  said  property. 

"That  she  believes  and  so  charges  that  this  suit  is  instigated  and 

prosecuted  by  one  Qreen,  the  father  of  plaintiff  Mrs.  Clara 

Morris,  who  is  wholly  an  irresponsible  and  insolvent  man,  and  for  the 
purpose  to  get  control  of  the  property  of  said  minor  for  his  own  use 
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and  benefit  and  that  it  will  be  squandered  and  wasted  and  said  minor 
never  receive  any  benefit  of  said  property. 

"That  Jacksonville,  the  town  in  which  said  lots  are  situated,  is  a 
thriving,  growing,  prosperous  town,  and  said  property  increasing  in 
value  and  will  increase  in  value  much  more.  That  in  her  opinion  said 
lots  and  property  is  not  such  as  can  be  partitioned  and  will  have  to 
be  sold  and  the  proceeds  divided  as  provided  by  law,  and  defendant 
charges  and  says  that  by  the  sale  of  said  lots  said  minor  and  this  de- 
fendant will  suffer  an  irreparable  injury  and  damage." 

The  plea  in  abatement  was  overruled.  The  trial  upon  the  merits 
was  by  the  court  without  a  jury  and  resulted  in  a  judgment  in  favor 
of  defendants  denying  plaintiffs  a  partition  of  the  property. 

The  conclusions  of  fact  and  law  filed  by  the  trial  court,  which  are 
pertinent  to  the  issues  presented  on  this  appeal,  are  as  follows : 

"1.  That  the  property  described  in  plaintiff's  petition  and  of  which 
they  seek  a  partition,  is  owned  by  the  parties  plaintiff  and  defendant  in 
the  parts  and  proportions,  undivided,  mentioned  in  said  petition;  and 
that  the  relationship  of  the  parties  is  as  stated  in  said  petition. 

"2.  That  the  property  described  in  said  petition  as  lot  number  9, 
and  part  of  lot  number  10,  in  block  number  136,  in  the  town  of  Jack- 
sonville, was  not  after  the  death  of  the  husband  of  the  defendant  Mrs. 
C.  M.  Morris,  used  as  the  place  of  business  of  the  head  of  her  family, 
but  that  the  same  was  after  her  husband's  death  rented  out  to  tenants, 
and  the  rents  and  revenues  therefrom  distributed  among  the  owners  of 
said  property  according  to  their  respective  interests  therein. 

"4.  That  the  plaintiff,  Henry  Louie  Morris,  is  a  minor  and  at  the 
date  of  the  institution  of  this  suit  was  only  a  few  months  old. 

"5.  That  the  property  described  in  plaintiff's  petition  is  not  sus- 
ceptible of  a  partition  without  a  sale  of  said  lot  number  9,  and  part 
of  lot  number  10,  on  which  a  brick  store  house  is  situated;  that  this 
property  is  bringing  a  good  revenue  and  reasonably  will  continue  to  bring 
a  good  revenue.  That  the  revenue  from  this  property,  to  wit,  $75  per 
month,  since  the  death  of  the  husband  of  plaintiff  Mrs.  Clara  Morris,  has 
been  collected  by  the  defendant,  Mrs.  C.  M.  Morris,  and  one-half  thereof, 
to  wit,  the  sum  of  $37.50,  has  been  by  her  each  month  as  so  collected 
paid  over  to  said  plaintiff,  Mrs.  Clara  Morris. 

"6.  That  it  is  not  to  the  interest  of  the  minor  plaintiff,  Henry  Louie 
Morris,  to  have  the  partition  as  prayed  for  made." 

"My  conclusions  of  law  on  the  foregoing  findings  of  fact  are  as 
follows : 

"1.  That  said  lot  number  9,  and  part  of  lot  number  10,  in  block 
number  136,  at  the  time  of  the  institution  of  this  suit  was  not  the  home- 
stead nor  any  part  of  the  homestead  of  the  defendant,  Mrs.  C.  M. 
Morris. 

"2.  That  the  property  described  in  plaintiff's  petition  and  no  part 
of  the  same  should  be  partitioned. 

"3.  That  the  defendants  should  go  hence  without  day  and  that 
judgment  for  the  costs  incurred  in  this  suit  should  be  entered  in  their 
favor  against  the  plaintiffs." 

The  property  sought  to  be  partitioned  consisted  of  various  lots  in  the 
town  of  Jacksonville,  in  Cherokee  County,  and  a  tract  of  87*4  acres  of 
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land  about  four  miles  from,  said  town.  A  part  of  the  property  was 
community  property  of  the  defendant,  C.  M.  Morris,  and  her  deceased 
husband,  H.  L.  Morris,  and  it  is  conceded  by  appellants  that  lots  3,  4,  5 
and  6  in  block  152  was  the  homestead  of  C.  M.  Morris  and  her  deceased 
husband  and  is  now  used  by  her  as  such  and  is  therefore  not  subject 
to  partition. 

Under  appropriate  assignments  of  error  plaintiff  assails  the  judgment 
of  the  trial  court  upon  the  ground  that  the  petition  haying  alleged  and 
the  court  having  found  all  the  facts  necessary  to  entitle  plaintiff  to  a 
partition  of  the  property  there  was  no  authority  in  law  to  deny  the 
partition  merely  because  one  of  the  joint  owners  was  a  minor  and  the 
court  concluded  from  the  evidence  that  it  was  not  to  the  best  interest 
of  such  minor  to  have  the  property  partitioned. 

We  think  the  assignments  should  be  sustained.  The  right  of  a  joint 
owner  of  property  to  have  his  interest  therein  segregated  from  that  of 
his  co-owner  is  recognized  by  our  statute  in  the  broadest  terms.  Article 
3606,  Bevised  Statutes,  provides :  "Any  joint  owner  or  claimant  of  any 
real  estate  or  of  any  interest  therein  may  compel  a  partition  thereof 
between  the  other  joint  owners  or  claimants  thereof,  in  the  manner  pro- 
vided  in  the  succeeding  articles  of  this  chapter."  The  articles  referred 
to  in  the  above  provision  prescribe  the  requisites  of  the  petition  in  suits 
for  partition  and  the  method  and  manner  in  which  the  partition  shall 
be  had,  but  contain  no  restriction  upon  the  right  of  the  joint  owner  to 
compel  a  partition.  By  the  language  of  the  statute  above  quoted  the 
right  is  given  to  the  owner  of  any  interest  in  any  estate,  and  this  mani- 
festly includes  the  owner  of  a  life  interest,  as  was  held  by  Judge  Stayton 
in  the  case  of  Tienan  v.  Baker,  63  Texas,  641.  The  trial  court  finds 
that  plaintiff  was  the  owner  of  the  interest  in  the  property  claimed  by 
her  and  that  the  defendant  owned  the  remainder,  and  the  right  to  par- 
tition is  denied  solely  upon  the  ground  that  in  the  judgment  of  the  court 
it  would  not  be  to  the  best  interest  of  the  minor  to  have  the  partition 
made. 

Defendants  in  error  contend  that  under  article  3498v  of  the  statute 
the  trial  judge  was  required  to  consider  the  interest  of  the  minor,  and 
if  in  his  opinion  it  was  against  the  minor's  interest  to  partition  the 
property  judgment  was  properly  rendered  against  the  plaintiff.  Article 
3498v  is  as  follows :  "Such  next  friend  or  the  attorney  of  record  of  such 
minor  may  enter  into  such  agreed  judgment  or  compromise  in  such  suit 
as  the  court  may  approve,  and  the  decree  entered  upon  such  agreement 
or  compromise,  when  approved  by  the  court,  shall  be  forever  binding  on 
said  minor,  and  can  divest  title  out  of  the  minor  or  vest  it  in  him  when 
the  court  is  satisfied  such  decree  is  for  the  best  interest  of  the  minor, 
under  all  the  circumstances ;  and  the  court  may  hear  evidence  touching 
upon  such  agreement  or  compromise  before  approving  same." 

It  is  clear  that  this  statute  has  no  application  in  the  present  case  and 
refers  only  to  compromise  or  agreed  judgments  rendered  in  suits  brought 
by  a  minor  through  a  next  friend.  In  such  case  it  is  made  the  duty  of 
the  court  to  see  that  the  agreement  or  compromise  is  not  to  the  dis- 
advantage of  the  minor,  but  no  power  is  given  the  court  to  deny  any 
party  to  such  suit  the  relief  to  which  he  shows  himself  entitled  under 
the  law  merely  because  the  interest  of  a  minor  might  be  promoted  by 
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such  refusal.  Plaintiff  can  not  be  compelled  to  continue  to  hold  her  life 
interest  in  the  property  jointly  with  the  defendants  on  the  ground  that 
it  is  better  for  the  minor  that  it  be  so  held. 

Our  conclusion  being  that  plaintiff  in  her  own  right  as  the  owner  of  a 
life  estate  in  an  undivided  portion  of  the  property  was  entitled  to  en- 
force partition,  it  is  unnecessary  to  decide  the  question  of  whether  in  a 
suit  for  partition  brought  by  a  next  friend  of  a  minor  the  court  would 
be  authorized  to  refuse  to  decree  partition  on  the  ground  that  it  was  to 
the  best  interest  of  the  minor  that  the  property  be  not  partitioned,  but 
we  are  of  opinion  that  such  contention  can  not  be  sustained.  Article 
3498u  of  the  Revised  Statutes  provides,  in  substance,  that  any  minor 
who  has  a  cause  of  action  and  has  no  legal  guardian  can  bring  suit  by 
next  friend  and  such  next  friend  shall  have  the  same  rights  concerning 
the  suit  and  the  matter  therein  involved  as  if  he  were  the  guardian  of 
such  minor.  It  can  not  be  doubted  that  in  a  suit  for  partition  brought 
by  a  guardian  the  court  in  which  such  suit  was  brought  would  not  be 
authorized  to  refuse  a  decree  of  partition  solely  on  the  ground  that  in 
the  opinion  of  the  judge  it  would  not  be  to  the  interest  of  the  minor  to 
have  the  property  partitioned,  and  by  the  terms  of  the  statute  above 
referred  to  the  next  friend  of  a  minor  in  a  suit  brought  by  him  has  all 
the  rights  and  powers  of  a  legally  appointed  guardian. 

The  provisions  of  our  statutes  for  protecting  the  interest  of  minors 
by  the  appointment  of  guardians  and  the  administration  of  their  estates 
in  the  County  Courts  are  ample,  and  the  fear  of  the  defendants  in  this 
case  that  the  property  of  the  minor  plaintiff  if  set  aside  to  him  in  this 
suit  will  be  squandered  can  hardly  be  realized  if  the  means  provided  by 
law  for  its  protection  are  invoked;  at  any  rate,  such  fear  on  the  part 
of  the  defendants  furnishes  no  ground  for  the  refusal  of  the  court  to 
order  a  partition  of  the  property  in  accordance  with  the  provisions  of 
the  statute  governing  such  proceedings. 

What  we  have  said  disposes  of  the  first  cross  assignment  presented  by 
defendant  in  error  complaining  of  the  action  of  the  trial  court  in  over- 
ruling the  plea  of  abatement. 

By  their  second  cross  assignment  defendants  assail  the  conclusion  of 
the  trial  judge  that  the  business  property  situate  on  lots  9  and  10  in 
block  136  in  the  town  of  Jacksonville  was  not  a  part  of  the  homestead 
of  the  defendant,  C.  M.  Morris.  There  was  no  error  in  this  ruling  and 
the  assignment  can  not  be  sustained.  The  court  found  upon  an  agreed 
statement  of  facts  signed  by  the  plaintiff  and  defendants  that  the  prop- 
erty was  not  now  used  as  a  place  of  business  by  Mrs.  Morris  and  had  not 
been  so  used  since  the  death  of  her  husband,  but  had  been  rented  con- 
tinuously since  that  time.  When  its  use  as  a  place  of  business  for  the 
head  of  the  family  ceased  its  homestead  character  was  lost  and  it  be- 
came subject  to  partition. 

For  the  reasons  above  indicated  the  judgment  of  the  court  below  is 
reversed  and  the  cause  remanded  with  instructions  to  the  trial  court  to 
proceed  to  partition  the  property,  except  the  homestead  before  described, 
in  accordance  with  the  provisions  of  the  statute  and  rules  of  law  pre- 
scribed for  such  proceedings. 

Reversed  and  remanded  with  instructions. 

Reversed  and  remanded. 


1907.1  Harris  v.  Williamson.  65 

B.  D.  Harris  v.  Jasper  Williamson. 

Decided  January  19,  1907. 

1. — Suit  for  Offloe — Jurisdiction. 

An  office  of  profit  is  property,  and  may  be  sued  for  as  any  other  property, 
and  the  alleged  value  of  the  office  determines  the  jurisdiction  of  the  court. 


Where  in  a  suit  for  an  office  and  its  fees  it  was  alleged  that  the  value  of 
the  office  was  $400  the  District  Court  had  no  jurisdiction  of  the  suit. 

Appeal  from  the  District  Court  of  Orange  County.  Tried  below  be- 
fore Hon.  W.  B.  Powell. 

Adams  A  Huggins  and  Holland  &  Holland,  for  appellant. — District 
Courts  have  not  jurisdiction  to  try  title  to  an  office  of  the  value  of  less 
than  $500  unless  the  suit  is  a  quo  warranto  proceeding  or  a  proceeding 
such  as  a  contest  instituted  under  the  rules  prescribed  by  law.  Dean 
v.  State,  ex  rel.  Bailey,  30  S.  W.  Rep.,  1047;  Dean  v.  State,  ex  rel. 
Bailey,  88  Texas,  295;  Jesse  French  Piano  Co.  v.  Clay,  14  Texas  Ct. 
Bep.,  155. 

No  brief  for  appellee. 

PLEASANTS,  Associate  Justice. — This  suit  was  brought  by  .ap- 
pellee against  the  appellant  to  recover  the  office  of  county  commissioner 
for  precinct  number  4  of  Orange  County,  together  with  the  fees  and 
emoluments  of  said  office  for  a  term  of  two  years,  which  are  alleged  to  be 
of  the  value  of  $400.  The  defendant  answered  by  general  demurrer  and 
general  denial.  The  trial  in  the  court  below  by  a  jury  resulted  in  a 
verdict  and  judgment  in  favor  of  plaintiff  for  the  possession  of  the  office 
and  for  the  sum  of  $123,  fees  of  said  office  shown  to  have  been  collected 
by  the  defendant. 

The  first  assignment  of  error  raises  the  question  of  the  jurisdiction 
of  the  trial  court  to  hear  and  determine  the  suit.  It  is  well  settled  by 
the  decisions  of  our  Supreme  Court  that  an  office  of  profit  is  property 
and  can  be  sued  for  by  the  person  claiming  title  thereto  just  as  suits 
may  be  brought  for  the  recovery  of  any  other  character  of  property,  and 
in  such  suits  the  value  of  the  office  or  property  in  controversy  determines 
.  the  jurisdiction  of  the  court.  (Williamson  v.  Lane,  52  Texas,  335 ; 
State  v.  Owens,  63  Texas,  261 ;  McAllen  v.  Rhodes,  65  Texas,  348.) 

The  Constitution  of  this  State  gives  the  County  Court  "exclusive 
jurisdiction  in  all  civil  cases  in  which  the  matter  in  controversy  shall 
exceed  $200  and  not  exceed  $500  exclusive  of  interest."  (Const.,  art. 
5,  sec.  16.)  The  petition  in  this  case  alleges  the  value  of  the  office 
sought  to  be  recovered  to  be  $400,  and  under  the  provision  of  the  Consti- 
tution above  quoted  the  County  Court  has  exclusive  jurisdiction  of  the 
suit. 

The  case  of  Dean  v.  State,  30  S.  W.  Rep.,  1047,  was  a  quo  warranto 
proceeding,  and  the  jurisdiction  of  the  District  Court  was  upheld  solely 
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on  the  ground  that  no  other  court  had  authority  to  issue  a  writ  of 
quo  warranto  and  therefore  proceedings  through  such  writ  must  be 
brought  in  the  District  Court  regardless  of  the  value  of  the  office  in 
controversy. 

As  before  stated  this  is  an  ordinary  suit  to  recover  an  office  brought 
directly  by  the  claimant  against  the  person  in  possession  and  therefore 
the  rule  announced  in  the  Dean  case  does  not  apply. 

The  trial  court  having  been  without  jurisdiction  to  hear  and  determine 
the  suit  the  judgment  rendered  therein  must  be  set  aside  and  plaintiff's 
suit  dismissed,  and  it  is  so  ordered. 

Reversed  and  dismissed. 


Chicago,  Bock  Island  &  Pacific  Railway  Company  v.  William 

Edwards. 

Decided  January  10,  1007. 

Practice — No  Statement  of  Facts. 

In  the  absence  of  an  approved  statement  of  facts,  an  Appellate  Court  can 
not  consider  assignments  of  error  relating  to  the  exclusion  of  evidence,  the  giv- 
ing of  charges  and  overruling  a  motion  for  new  trial  on  the  ground  of  a  want 
of  evidence  to  support  the  verdict. 

Appeal  from  the  District  Court  of  Montague  County.  Tried  below 
before  Hon.  D.  E.  Barrett. 

N.  H.  Lassiter,  Robert  Harrison  and  Jos.  A.  Graham,  for  appellant. 

J.  H.  Harper  and  W.  S.  Jamison,  for  appellee. 

CONNER,  Chief  Justice. — This  suit  was  instituted  to  recover 
damages  for  personal  injuries  alleged  to  have  been  sustained  by  appellee 
by  reason  of  defendant's  negligence  in  August,  1903,  at  Lanape,  Kansas. 
Appellee  alleged  that  he  was  accompanying  a  shipment  of  cattle  from 
Addington,-  Indian  Territory,  to  Kansas  City,  and  that  at  Lanape, 
Kansas,  while  the  cattle  were  standing  on  the  main  track,  a  passenger 
train  came  up  behind  and  was  negligently  made  to  collide  with  the  train 
upon  which  appellee  was  situated  and  injured  him.  The  case  was  tried 
January  13,  1906,  and  the  verdict  was  rendered  in  favor  of  the  plaintiff 
for  three  thousand  dollars,  from  which  verdict  and  the  judgment  rendered 
thereon  defendant  appealed. 

The  assignments  of  error  are  to  the  action  of  the  court  in  excluding 
evidence,  in  giving  certain  charges,  and  in  overruling  the  motion  for 
new  ttial  on  the  ground  of  a  want  of  evidence  to  support  the  verdict. 
We  have  no  approved  statement  of  facts  before  us,  and  hence  can  not 
determine  whether  there  was  reversible  error  in  the  particulars  men- 
tioned.    (Renfro  v.  Harris,  72  S.  W.  Rep.,  237.)     Judgment  affirmed. 

Affirmed. 

Writ  of  error  refused. 
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Fort  Worth  &  Rio  Grande  Railway  Company  v.  R.  R.  Galton. 

Decided  January  19,  1007. 

Carriers  of  live  Stock — Muddy  Fens. 

There  being  no  statutory  provision  prescribing  any  particular  character 
of  pens  to  be  provided  by  railroad  companies  for  the  reception  of  such  live 
stock  as  might  be  tendered  for  shipment,  it  can  not  be  said  as  matter  of  law 
that  the  fact  that  the  pens  furnished  are  muddy,  is  negligence.  Carriers  are 
not  liable  for  injury  caused  by  unprecedented  climatic  conditions.  Whether 
or  not  the  furnishing  of  muddy  pens  in  a  particular  case  is  negligence  is  a 
question  of  fact  for  the  jury. 

Appeal  from  the  County  Court  of  Erath  County.  Tried  below  before 
Hon.  M.  J.  Thompson. 

Martin  &  George,  for  appellant. 

Nugent  &  Carter,  for  appellee. 

CONNER,  Chief  Justice. — Appellee  instituted  this  suit  to  recover 
the-  sum  of  four  hundred  dollars  as  damages  to  a  shipment  of  cattle 
made  from  Stephensville,  Texas,  to  Fort  Worth,  Texas.  Appellee 
alleged  in  his  petition  that  on  January  11,  1905,  he  delivered  to  the 
appellant  company  for  shipment  to  Fort  Worth  sixty  head  of  cattle  that 
were  in  good,  marketable  condition ;  "that  the  defendant  company  failed 
to  furnish  suitable  stock  pens  and  carelessly  and  negligently  permitted 
said  pens  to  be  muddy  and  to  contain  deep  mud  holes  and  water,"  by 
reason  of  which  appellee  alleged  that  his  cattle  became  muddy  when  he 
placed  them  in  the  pens  and  were  thereby  injured  and  depreciated  in 
market  value.  He  recovered  a  judgment  for  the  sum  of  one  hundred 
and  eighty-three  dollars  and  thirty-five  cents,  with  interest,  etc.,  from 
which  this  appeal  has  been  prosecuted. 

We  consider  it  necessary  to  discuss  but  a  single  issue  raised  by  the 
assignments.  The  court,  among  other  things,  charged  the  jury  as  fol- 
lows: "It  is  the  duty  of  the  railroad  company  to  provide  suitable  stock 
pens  in  which  to  hold  a  shipper's  cattle,  for  shipment,  and  if  they  fail 
to  do  so,  and  the  shipper's  cattle  are  thereby  injured  the  railroad  com- 
pany is  liable  in  damage  to  shipper  for  such  injury  by  reason  of  the  bad 
condition  of  such  stock  pens. 

"Now  if  you  find  by  a  preponderance  of  the  evidence  that  the  stock 
pens  were  in  a  bad  condition^  at  the  time  the  plaintiff,  Galton,  placed 
his  cattle  in  the  said  pens,  for  shipment,  and  his  cattle  were  damaged 
and  that  the  direct  and  proximate  cause  of  injury  was  the  insufficient  and 
defective  condition  of  the  said  stock  pens,  if  they  were  insufficient  and 
defective,  and  by  reason  of  such  damaged  condition,  if  any,  plaintiff's. 
cattle  sold  for  less  than  their  market  value  at  Fort  Worth,  Texas,  you 
will  find  for  plaintiff  for  whatever  sum  you  find  they  were  damaged  not 
to  exceed  $400." 

The  court  gave  no  other  charge  on  the  subject  under  consideration 
and  the  appellant,  after  the  delivery  of  the  main  charge,  requested  the 
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following  special  instruction,  to  the  refusal  of  which  error  has  been 
assigned :  "Before  the  plaintiff  can  recover  in  this  case  you  must  find 
from  the  evidence  that  the  defendant  was  negligent,  that  the  plaintiff 
received  some  injury  to  his  cattle,  that  the  negligence  of  the  defendant 
was  the  proximate  cause  of  the  injury  and  the  evidence  must  show  that 
the  negligence  of  the  defendant  was  the  direct  and  proximate  cause  of 
the  injury." 

It  will  be  thus  seen  that  the  court  in  its  charge  in  effect  assumed  that 
the  appellant  was  guilty  of  negligence  in  permitting  its  pens  to  be  in  the 
muddy  condition  testified  to  by  appellee.  The  principal,  if  not  the  only 
damage  or  depreciation  in  price  of  appellee's  cattle  arose  from  this 
cause.  A  railway  company  is  required  by  statute  to  receive  and  forward 
freight,  including  live  stock  delivered  to  it  for  transportation.  Prom 
this  the  duty  to  furnish  adequate  and  suitable  pens  for  the  reception 
of  live  stock  must  be  implied.  We  have  no  statute,  however,  applicable 
to  cases  of  live  stock  prescribing  the  particular  character  of  pens  or 
enclosures  for  the  reception  of  such  live  stock  as  may  be  tendered  for 
shipment,  and  it  hence  can  not  be  said,  as  a  matter  of  law,  that  appellant 
was  negligent  in  permitting  its  pens  to  be  muddy  at  the  time  appellee 
placed  his  cattle  therein.  It  has  been  more  than  once  held  that  a  carrier 
is  not  liable  for  loss  or  injury  to  live  stock  caused  by  unprecedented 
climatic  conditions,  where  the  provisions  for  the  protection  of  stock 
are  sufficient  for  conditions  ordinarily  prevailing.  See  Louisville  &  N". 
R.  Co.  v.  Warfield,  98  S.  W.  Rep.,  313;  Norris  v.  Savannah,  etc.,  Ry. 
Co.,  11  Am.  St.  Rep.,  355,  and  authorities  cited  in  note.  The  mere 
proof  of  the  muddy  condition  of  the  pens,  therefore,  does  not  necessarily 
establish  negligence  on  the  part  of  appellant  in  permitting  them  to  be 
in  that  condition.  It  was  a  question  of  fact  that  should  have  been  sub- 
mitted to  the  jury.  Appellee  alleged  in  his  pleading  that  it  was  negli- 
gent, and  before  he  was  entitled  to  recover,  it  devolved  upon  him  to  prove 
the  allegation.  The  special  charge  supplied  the  omission  in  the  court's 
general  charge  and  should  have  been  given.  (Ft.  Worth  &  Rio  G.  Ry. 
Co.  v.  Cage  Cattle  Co.,  16  Texas  Ci  Rep.,  53.) 

Because  of  the  error  of  the  court  in  giving  and  refusing  the  charges 
quoted,  the  judgment  is  reversed  and  the  cause  remanded  for  another 
trial. 

Reversed  and  remanded. 


W.  M.  Weddington,  Receiver,  v.  B.  B.  Carver  et  al. 

Decided  January  19,  1907. 

1. — Alias  Execution — Judgment. 

It  is  not  necessary  that  the  judgment  should  provide  for  the  issuance  of 
an  alias  execution. 

2. — Railroad  Laborer's  Lien — Foreclosure — Sale. 

A  sale  of  only  a  part  of  the  property  of  a  railroad  company  upon  which 
a  railroad  laborer's  lien  has  been  foreclosed,  is  not  void.  There  is  no  statute 
so   declaring.     Articles   3313   and   4553,   Revised   Statutes,   construed. 
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8. — Bailroadi— Debt— Mortgage— Fledge. 

Even  though  a  mortgage  executed  by  a  railroad  company  might  be  invalid 
because  not  approved  by  the  Railroad  Commission,  still  when  the  bonds  of  the 
railroad  are  placed  with  the  mortgagee  as  a  pledge  to  secure  the  debt,  the 
mortgagee  has  the  right  to  appropriate  the  proceeds  of  the  bonds  to  the  satis- 
faction of  his  debt  when  the  bonds  are  sold. 

Appeal  from  the  District  Court  of  Parker  County.  Tried  below  before 
Hon.  J.  W.  Patterson. 

P.  M.  Stine  and  B.  E.  Beckham,  for  appellant. — The  court  erred  in 
admitting  in  evidence  the  alias  execution  issued  by  the  clerk  of  the 
District  Court  of  Parker  County,  Texas,  on  the  1st  day  of  May,  1902, 
and  directed  to  the  sheriff  of  Palo  Pinto  County,  Texas,  in  favor  of 
Robert  Winder  v.  the  Gulf  &  Brazos  Valley  Railroad  Company  because 
the  judgment  does  not  authorize  the  issue  of  such  execution  and  said 
execution  does  not  state  the  names  of  the  parties  thereto  and  the  amount 
due  thereunder.    Sayles'  Stats.,  art.  2338. 

An  execution  must  be  authorized  by  and  must  conform  to  the  judg- 
ment, and  unless  authorized  by  the  judgment  is  void.  Criswell  v.  Rags- 
dale,  18  Texas,  443. 

The  court  erred  in  admitting  in  evidence  said  execution  and  the  return 
of  the  officer  for  the  further  reason  that  said  sale  was  for  a  part  only  of 
the  road  and  franchise  of  said  railroad  company  and  was  made  in  a 
county  other  than  that  in  which  the  principal  office  of  said  railroad 
company  was  located.    Sayles'  Stats.,  art.  4553. 

No  evidence  of  debt  to  become  a  lien  on  the  property  of  a  railroad 
company  is  valid  unless  approved  by  the  Railroad  Commission  of  this 
State.    Sayles'  Stats.,  arts.  428h,  458k. 

Oearge  Thompson  and  Matlock,  Miller  &  Dycus,  for  appellees. — The 
alias  execution  was  admissible  in  evidence,  as  the  law  does  not  require 
a  judgment  to  provide  for  the  issuance  of  more  than  one  execution. 
Freeman  on  Executions,  sec.  23;  Roberts  v.  Connellee,  71  Texas,  18; 
Schmidt  v.  Huff,  28  S.  W.  Rep.,  1053. 

The  court  did  not  err  in  admitting  in  evidence  the  alias  execution 
and  return  of  the  officer  thereon,  for  the  reason  that  the  sale  was  for  a 
part  only  of  the  road  and  franchise  of  said  railway  company.  Rev. 
Stats.,  art  3313;  Texas  &  St.  L.  Ry.  v.  Allen,  1  Texas  App.  Civ.,  sec. 
572. 

The  judgment  in  the  case  of  Squires  et  al.  v.  Carver  et  al.,  by  which 
Carver  recovered  a  judgment  for  $50,000  against  the  Gulf  &  Brazos 
Valley  Railway  Company  superior  to  that  of  Squires,  who  was  an  inter- 
vener in  this  case,  was  properly  admitted  in  evidence  against  the  plaintiff. 
Kerr  v.  Oppenheimer,  20  Texas  Civ.  App.,  143 ;  McCamant  v.  Roberts, 
66  Texas,  260;  Garland  v.  Rives,  15  Am.  Dec,  756;  Bensimer  v.  Fell 
Co.  (W.  Va.),  29  Am.  St.  Rep.,  724;  Moore  v.  Curry  (Ala.),  18  So. 
Rep.,  46 ;  Turner  v.  Luckett,  2  La.  Ann.,  885 ;  Freeman  on  Judgments, 
sec.  418. 

SPEER,  Associate  Justice.— W.  M.  Weddington,  receiver  of  the 
Gulf  &  Brazos  Valley  Construction  Company,  recovered  a  judgment  in 
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the  District  Court  of  Clay  County  on  April  19,  1902,  against  the  Gulf  & 
Brazos  Valley  Railway  Company  for  the  sum  of  $16,888.71,  with  interest 
from  January  1,  1900,  at  6  percent  per  annum.  On  October  23,  1902, 
suit  was  instituted  in  the  District  Court  of  Travis  County  by  the 
Attorney  General  of  the  State  against  the  Gulf  &  Brazos  Valley  Railway 
Company  to  forfeit  its  charter,  in  which  suit  a  judgment  of  forfeiture 
was  entered.  No  receiver  was  appointed  in  that  suit  and  at  the  time  the 
railway  company  owned  about  ten  and  one-half  miles  of  completed  rail- 
road, extending  from  Peck  City  to  Mineral  Wells,  had  procured  the  right 
of  way  for  an  extension  of  its  line,  and  had  graded  and  had  ready  for 
ties  and  rails  a  portion  of  said  right  of  way,  and  also  owned  some  other 
property,  such  as  a  telegraph  line  from  Peck  City  to  Mineral  Wells,  two 
locomotive  engines,  etc.  On  February  4,  1903,  Weddington  instituted 
this  suit  against  E.  B.  Carver,  G.  E.  Bennett,  S.  E.  Turner,  W.  L. 
Kern,  H.  D.  Arnold,  H.  N.  Frost,  M.  D.  Birdwell,  T.  H.  Hammond  and 
Ed.  Oliver  as  trustees  under  the  statute  (these  defendants  having  been 
directors  of  the  Gulf  &  Brazos  Valley  Railway  Company  at  the  time  of 
its  dissolution),  Herbert  W.  Morse  and  the  Weatherford,  Mineral  Wells 
and  Northwestern  Railway  Company,  to  recover  the  amount  of  his  said 
judgment  against  the  railway  company  upon  the  ground  that  at  the 
time  of  the  dissolution  of  said  railway  company  by  the  decree  of  the 
District  Court  of  Travis  County  there  was  in  the  hands  of  said  directors 
property  belonging  to  the  said  railway  company  more  than  sufficient  to 
pay  off  said  indebtedness,  and  that  they,  in  conjunction  with  the  other 
defendants  named,  had  converted  the  property  to  their  own  use  and 
otherwise  disposed  of  it  in  such  way  as  to  make  them  personally  liable 
for  the  payment  of  fiis  debt. 
The  defendants  answered  this  suit  by  the  general  denial  and  specially 

pleaded  that  on  the  day  of  September,  1899,  the  Gulf  &  Brazos 

Railway  Company,  through  its  board  of  directors,  entered  into  an  agree- 
ment in  writing  with  the  defendant  E.  B.  Carver,  in  which  it  was  agreed 
that  if  Carver  would  furnish  iron,  ties  and  other  materials  for  the 
construction  of  the  road  from  Peck  City  to  Mineral  Wells,  the  railway 
company  would  pay  him  therefor  $28,300  on  March  1,  1900,  with  in- 
terest at  8  percent  per  annum  from  September  12,  1899,  $8,000  on  or 
before  September  12,  1900,  with  interest  as  aforesaid,  and  to  secure  pay- 
ment of  said  sums  executed  a  deed  of  trust  through  its  president  to  F. 
E.  Dycus,  trustee,  authorizing  him  in  case  of  default  to  sell  the  prop- 
erty so  mortgaged;  that  it  was  further  provided  in  said  contract  that 
in  lieu  of  sale  of  said  property  by  the  trustees,  Carver  should  have  the 
right  to  sell  the  bonds  of  the  company  thereafter  to  be  issued  at  public 
or  private  sale,  and  that  he  might  become  the  purchaser  of  the  same  at 
such  sale;  and  further,  that  if  said  Carver  would  advance  further  sums 
for  the  construction  of  the  road  or  equipping  and  operating  the  same, 
the  instrument  should  secure  him  in  the  payment  of  such  advances,  and 
in  case  of  a  sale  of  the  property  or  bonds  by  said  Carver,  the  sums  so 
advanced  should  be  paid  to  Carver  before  any  amount  should  be  paid  to 
the  railway  company;  that  on  November  6,  1899,  the  railway  company 
executed  a  mortgage  securing  its  bonds  to  be  issued  conveying  all  of 
its  property  to  the  Union  Trust  Company  of  St.  Louis,  Missouri,  and 
that  in  the  early  part  of  1900  there  were  issued  by  the  railway  company 
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its  first  mortgage  bonds,  amounting  to  $88,000,  which,  under  said 
agreement^  were  delivered  to  E.  B.  Carver;  that  on  May  25,  1900, 
Carver  had  advanced  to  the  railway  company  more  than  $68,000,  and 
under  the  terms  of  his  contract  on  June  4,  1900,  gave  notice  to  the 
railway  company  of  his  intention  to  sell  said  bonds,  and  did  sell  the 
same  at  public  outcry,  and  himself  became  the  purchaser  of  all  of  said 
bonds  for  the  sum  of  $15,000  cash.  Defendants  further  pleaded  pur- 
chases of  all  of  the  property  of  the  railway  company  at  certain  execution 
sales,  whereby  defendant  Carver  had  become  the  owner  of  all  the  prop- 
erty and  rights  of  the  railway  company,  and  that  the  same  had  been 
conveyed  to  the  defendant  Herbert  W.  Morse,  and  that  the  money  re- 
ceived for  the  sale  of  said  bonds  and  at  said  execution  sales  was  alto- 
gether insufficient  to  reimburse  the  defendant  Carver  for  the  expendi- 
tures made  by  him  under  his  agreement  with  the  railway  company. 

The  plaintiff  replied  by  setting  up  fraud  in  the  various  transactions 
by  which  defendant  Carver  acquired  the  bonds  and  property  of  the 
railway  company,  that  the  contract  pleaded  between  the  railway  com- 
pany and  Carver  and  all  evidences  of  indebtedness  executed  by  the  rail- 
way company  were  made  without  previous  authority  of  the  Railroad 
Commission  of  Texas  and  in  contravention  of  law;  that  the  sale  of  a 
portion  of  the  road  belonging  to  the  railway  company  was  in  contraven- 
tion of  the  statute  regulating  the  sale  of  railroads;  and  that  the  decree 
of  the  District  Court  of  Travis  County  dissolving  the  railway  corpora- 
tion was  procured  by  the  defendants  by  false  and  fraudulent  representa- 
tions. The  trial  court,  after  having  heard  the  evidence,  instructed  a 
verdict  for  the  defendants  from  which  the  plaintiff  has  appealed. 

The  first  complaint  is  that  the  trial  court  erred  in  admitting  in  evi- 
dence the  alias  execution  issued  by  the  clerk  of  the  District  Court  of 
Parker  County,  Texas,  on  May  1,  1902,  and  directed  to  the  sheriff  of 
Palo  Pinto  County,  Texas,  in  favor  of  Robert  Winder  against  the  Gulf 
&  Brazos  Valley  Railway  Company,  because  the  judgment  does  not 
authorize  the  issuance  of  such  execution,  and  the  execution  does  not 
state  the  names  of  the  parties  thereto  and  the  amount  due  thereunder. 
The  judgment  rendered  in  the  case  of  Robert  Winder  versus  the  Gulf 
&  Brazos  Valley  Railway  Company  stipulated  that  plaintiff  and  each 
and  all  of  the  interveners  were  adjudged  therein  to  be  laborers  upon  the 
railway  defendant,  and  that  each  was  entitled  jto  a  railway  laborer's  lien 
for  the  purpose  of  securing  said  indebtedness,  and  it  was  ordered  that 
the  property,  rights  and  franchises,  including  the  roadbed,  superstructure, 
track  and  all  property  of  the  railway  company  from  Peck  City  in  Parker 
County  to  Mineral  Wells  in  Palo  Pinto  County  should  be  sold  to  satisfy 
said  indebtedness.  On  appeal  to  this  court  the  judgment  of  the  District 
Court  was  affirmed  to  the  extent  of  $16,000,  and  it  was  ordered  that  the 
said  property  of  the  railway  company  should  not  be  sold  for  less  than 
the  sum  of  $16,000.  The  property  did  sell  to  E.  B.  Carver  for  $16,000. 
The  record  contains  the  following  entry  as  to  the  execution,  the  admis- 
sion of  which  in  evidence  is  complained  of :  "An  execution  issued  out 
of  the  District  Court  of  Parker  Countv,  Texas,  in  said  case  of  Robert 
Winder  versus  the  Gulf  &  Brazos  Valley  Railway  Company,  bearing 
date  May  12,  1902,  directed  to  the  sheriff  of  Palo  Pinto  County  and 
commanding  him  to  levy  upon  the  property  of  the  Gulf  &  Brazos  Valley 
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Railway  Company  sufficient  to  make  the  sum  of  $638.35,  being  the  un- 
satisfied balance  on  said  judgment."  We  think  the  objections  of  ap- 
pellant were  properly  overruled.  It  is  not  necessary  that  the  judgment 
should  provide  for  the  issuance  of  an  alias  execution,  and  the  portion 
of  the  record  quoted  shows  that  the  second  objection  is  without  merit. 

The  further  objection  to  this  evidence  and  the  return  of  the  officer 
thereon,  that  said  sale  was  for  a  part  only  of  the  road  and  franchise  of 
the  railway  company  and  was  made  in  a  county  other  than  that  in  which 
the  principal  office  of  the  railway  company  was  located,  is  not  tenable 
under  the  facts  of  this  case,  since  at  the  time  of  the  rendition  of  the 
judgment  in  the  Winder  case  the  property  embraced  in  the  order  of  fore- 
closure constituted  all  of  the  property  belonging  to  the  railway  com- 
pany; and  further,  because  there  is  no  statute  declaring  void  an  execu- 
tion sale  of  a  part  only  of  the  property  of  a  railroad  company,  especially 
in  a  case  of  foreclosure  of  a  railway  laborer's  lien,  as  this  one  was.  See 
Revised  Statutes,  art  3313.  The  article  cited  seems  to  contemplate  that 
a  part  only  of  the  railroad  and  its  equipments  may  be  sold  to  satisfy  the 
laborer's  lien,  notwithstanding  the  language  of  article  4553  invoked 
by  appellant. 

When  the  appellees  sought  to  prove  the  mortgage  executed  by  the 
railway  company  to  Carver,  the  same  was  excluded  by  the  court  on  the 
objection  that  it  had  not  been  approved  by  the  Railroad  Commission, 
but  the  court  admitted  in  evidence  two  notes  attached  to  and  secured 
by  the  mortgage  over  the  same  objection.  This  ruling  is  assigned  as 
error.  If  it  be  conceded  that  the  attempted  lien  upon  the  railway  com- 
pany's property  to  secure  Carver  in  his  advances  was  void  under  the 
statute,  it  does  not  follow  that  the  court  erred  in  admitting  these  notes 
in  evidence.  There  seems  to  be  no  question  but  that  the  bonds  to  the 
extent  of  $88,000  were  regularly  issued  and  approved  by  the  Railroad 
Commission  and  placed  in  Carver's  hands  as  a  pledge  to  indemnify  him 
against  loss  by  reason  of  expenditures  in  behalf  of  the  railway  company. 
He  paid  off  the  two  notes  introduced  in  evidence  and  unquestionably 
had  a  right  to  reimburse  himself  from  the  proceeds  of  the  bonds  thus 
pledged.  The  indebtedness  evidenced  by  the  notes  may  not  have  con- 
stituted a  lien  against  the  property  of  the  railway  company  for  want  of 
the  approval  of  the  Railroad  Commission,  but  this  fact  would  not  in  the 
least  affect  the  conclusion  announced. 

Nor  was  there  error  in  admitting  in  evidence  the  judgment  of  the 
District  Court  of  Parker  County,  rendered  November  14,  1902,  in  the 
case  of  L.  H.  Squires  et  al.  v.  Gulf  &  Brazos  Valley  Railway  Company, 
as  against  the  objection  that  the  plaintiff  was  not  a  party  to  said  judg- 
ment. Squires,  the  plaintiff  in  that  case,  was  an  intervener  in  this  case 
and  the  judgment  was  at  least  admissible  as  against  him. 

This  brings  us  to  a  consideration  of  the  court's  action  in  giving  a 
summary  instruction  to  find  for  the  defendants,  and  without  detailing 
the  evidence  which  is  very  voluminous,  we  content  ourselves  by  announc- 
ing our  conclusion  to  the  effect  that  the  evidence  conclusively  shows  that 
the  defendants  have  never  appropriated  any  of  the  property  of  the  Gulf 
&  Brazos  Valley  Railway  Company  in  violation  of  plaintiff's  rights. 
In  other  words,  that  the  defendant  Morse  is  now  the  lawful  owner  of 
the  property  formerly  belonging  to  the  Gulf  &  Brazos  Valley  Railway 
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Company,  having  acquired  the  same  through  various  foreclosure  and 
other  sales  regularly  made. 

The  judgment  of  the  District  Court  is  therefore  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Chicago,  Rock  Island  &  Gulf  Railway  Company  v.  L.  C.  Babrbtt, 

Intervener. 

Decided  January  19,  1007. 

Practice— Absence  of  Statement  of  Facts. 

When,  for  any  reason,  there  is  no  statement  of  facts  in  the  record,  as- 
signments of  error  relating  to  the  pleadings,  admission  of  testimony  and  the 
giving  and  refusing  charges  can  not  be  considered  on  appeal. 

Appeal  from  the  District  Court  of  Potter  County.  Tried  below  before 
Hon.  Ira  Webster. 

N.  H.  Lassiter,  Robert  Harrison  and  Madden  &  Truelove,  for  appel- 
lant. 

Barrett,  Stewart  &  Templeton,  for  intervener. 

CONNER,  Chief  Justice. — This  suit  was  filed  in  the  District  Court 
of  Potter  County  by  Q.  C.  Breeding  to  recover  damages  for  personal 
injuries  alleged  to  have  been  inflicted  on  him  by  the  negligence  of  the 
appellant  company  about  December  30,  1903,  while  he  was  employed 
as  a  car  repairer  for  said  company.  The  suit  was  tried  and  a  judgment 
rendered  in  favor  of  the  plaintiff,  and  reversed  by  this  court. 

Subsequently,  the  company  compromised  with  Breeding,  and  his  at- 
torney, L.  C.  Barrett,  intervened  in  the  suit,  alleging  that  he  was  the 
owner  of  the  one-half  of  the  cause  of  action,  and  in  this  intervention 
sought  to  recover  a  judgment  for  his  interest  in  Breeding's  cause  of 
action. 

The  case  was  tried  on  the  21st  day  of  May,  1906,  and  the  jury  re- 
turned a  verdict  in  favor  of  the  intervener  for  $1,700,  from  which 
verdict  the  company  has  taken  this  appeal. 

On  a  former  day  of  this  term  we  sustained  a  motion  to  strike  out  the 
stenographer's  notes  of  the  evidence  because  not  approved  and  filed  within 
the  time  required  by  law,  and  are  therefore  without  a  statement  of  the 
facts  upon  which  this  case  was  tried.  In  the  absence  of  such  statement 
we  can  not  say  there  was  reversible  error  in  the  several  actions  of  the 
court  complained  of  in  overruling  appellant's  special  exceptions  to  ap- 
pellee's pleadings,  in  admitting  testimony  and  in  giving  and  refusing 
charges.  (Renfro  v.  Harris,  72  S.  W.  Rep.,  237;  Lockett  v.  Schuren- 
burg,  80  Texas,  610;  Western  IT.  Tel.  Co.  v.  Carter,  2  Texas  Civ.  App., 
626;  Land  v.  Klein,  21  Texas  Civ.  App.,  5;  Pullman  Palace  Car  Co.  v. 
Nelson,  22  Texas  Civ.  App.,  228. 

All  assignments  of  error  are  accordingly  overruled  without  damages. 

Affirmed. 

Writ  of  error  refused. 
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Meyer  Brothers  Drug  Company  v.  Madden-Graham  &  Company. 

Decided  January  19,  1907. 

1. — Leased  Premises — Damage  by  Fire — Evidence. 

In  a  suit  for  the  rent  of  leased  premises  where  the  contract  of  lease  pro- 
vided that  if  the  premises  should  be  so  damaged  by  fire  as  to  be  unfit  for  oc- 
cupancy the  lease  should  terminate,  and  the  issue  on  the  trial  was  the  extent 
of  the  damage,  evidence  as  to  the  amount  of  damages  claimed  by  the  landlord 
and  paid  by  the  insurance  companies  was  admissible. 

2. — Expert  Testimony — Direction  of  Court. 

Testimony  of  expert  witnesses  as  to  whether  or  not  a  building  recently 
damaged  by  fire  was  suitable  for  storing  dry  goods,  considered,  and  held  ad- 
missible. The  admission  of  expert  testimony  is  always  for  the  determination 
of  the  trial  court,  and  the  action  of  the  court  will  not  be  reviewed  unless  gross 
abuse  of  its  discretion  is  made  to  appear. 

3. — Bebntting  Testimony. 

For  the  purpose  of  showing  that  the  walls  of  the  leased  building  had  been 
weakened  by  fire  the  defendants  proved  that  after  the  fire  one  of  the  walls  had 
been  anchored;  the  plaintiffs  should  have  been  allowed  to  prove  in  rebuttal  of 
this  idea  that  the  anchoring  of  unsupported  walls  was  in  accordance  with  the 
rules  of  good  building,  and  that  the  wall  was  anchored  without  regard  to  the 
effect  of  the  fire. 

4. — Improper  Remarks  of  Counsel — Reference  to  Former  Trial. 

While  it  was  improper  for  counsel  for  defendant  to  refer  in  the  hearing 
of  the  jury  to  the  action  of  the  jury  upon  a  former  trial,  under  the  facts  and 
circumstances  of  this  case  such  conduct  was  not  sufficient  cause  for  new  trial 
or  reversal. 

Error  from  the  District  Court  of  Dallas  County.  Tried  below  before 
Hon.  Kichard  Morgan. 

CocJcrell  &  Qray  and  Wendel  Spencer  for  plaintiff  in  error. — Where  a 
store  building  is  under  lease  for  a  term  under  a  contract  of  lease  pro- 
viding that  same  shall  cease  if  a  fire  so  damages  the  premises  as  to 
render  them  unfit  for  occupancy,  and  where  the  issue  between  the 
lessor  and  lessee  is,  whether  or  not  such  contingency  has  happened,  and 
that  issue  is  litigated,  it  is  wholly  irrelevant  to  admit  in  evidence  the 
fact  of  an  adjustment  of  insurance  contracts  covering  the  leased  build- 
ing, made  between  the  lessor  and  insurance  companies.  With  such 
insurance  and  its  adjustment  the  lessee  has  nothing  to  do.  1  Qreenleaf 
on  Ev.,  sec.  52;  McKelvy  on  Ev.,  Cr.  8,  sees.  90-95;  Gillett's  Indirect 
and  Collateral  Ev.,  sec.  56,  and  notes;  Kellogg  v.  McCabe,  92  Texas, 
199;  Texas  &  Pac.  By.  Co.  v.  Levi,  59  Texas,  674. 

Where  the  issue  being  tried  before  the  jury  is  as  to  whether  a  store 
building  has  or  has  not  been  rendered  unfit  for  occupancy  by  a  fire,  it  is 
error  to  allow  a  witness  after  stating  all  the  facts  within  his  knowledge 
as  to  the  condition  of  the  building,  then  to  state  that  in  his  opinion 
water  and  dampness  would  have  a  very  damaging  effect  upon  certain 
goods  if  placed  in  the  building.  Nor  is  it  competent  for  such  witness 
to  state  as  an  expert  that  it  would  not  have  been  safe  or  practicable  to 
have  placed  a  certain  stock  of  goods  in  the  building.  Shelley  v.  City 
of  Austin,  74  Texas,  608,  and  authorities  there  cited;  Houston,  etc., 
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Ry.  v.  Sciacca,  80  Texas,  354;  International,  etc.,  Ry.  v.  Kuehn,  2 
Texas  Civ.  App.,  216;  Locke  v.  International  &  G.  N.  Ry.  Co.,  60  S. 
W.  Rep.,  316;  Graham  v.  Pennsylvania  Co.,  139  Pa.  St.,  149;  Van 
Wycklen  v.  Brooklyn,  118  N.  Y.,  424. 

Where  the  issue  being  tried  before  the  jury  is  as  to  the  strength  and 
\  safety  of  a  business  house  after  fire  damage  thereto,  and  the  lessee  of 
the  building,  claiming  that  the  building  was  rendered  unfit  for  occu- 
pancy, introduces  testimony  that  one  of  the  walls  of  the  building  was 
anchored  by  mechanics  making  repairs  on  the  building — thus  supporting 
his  contention  that  the  building  was  unsafe,  it  i&  competent  for  the 
lessor,  owner  of  the  building,  to  show  that  the  wall  thus  anchored  had 
lost  its  support  by  the  destruction  of  an  adjoining  building,  and  that  it 
was  in  accordance  with  the  rules  of  good  building  to  anchor  what  had 
become  an  outside  wall,  and  that  this  would  have  been  proper  even  if 
same  had  been  a  new  wall,  and  that  such  anchoring  of  the  wall  did  not 
imply  that  the  wall  was  dangerous  or  insufficient.  Such  testimony  is 
competent  and  relevant  to  meet  the  testimony  of  the  lessee  that  the 
anchoring  of  the  wall  necessarily  implied  that  the  building  was  unsafe. 
Continental,  etc.,  Co.  v.  Pruitt,  65  Texas,  129;  Finn  v.  Cassidy,  165 
N.  Y.,  593. 

E.  B.  Perkins,  Finley,  Knight  &  Harris  and  D.  Upthegrove,  for  de- 
fendants in  error. — Where  one  party  to  a  lease  contract  alleges  only 
slight  damage  to  the  building  by  fire  and  that  such  damage  could  and 
had  been  repaired  at  small  cost,  evidence  that  such  party  had  made  a 
claim  against  and  collected  a  very  much  greater  amount  from  the  in- 
surance companies  is  admissible  both  to  contradict  such  testimony  as 
to  the  extent  of  the  damage  to  the  building  in  controversy  and  to  show 
as  a  matter  of  fact  that  very  extensive  and  material  damage  was  done 
to  the  building  by  the  fire  and  that  such  damage  was  greater  and  more 
serious  than  was  alleged,  testified  to  and  claimed  by  such  party.  Green- 
leaf  on  Evidence,  sec.  51a;  Jones  on  Evidence,  sec.  170;  Wells  v.  Fair- 
banks, 5  Texas,  583 ;  Goldman  v.  Blum,  58  Texas,  641. 

Testimony  of  experienced  merchants  and  business  men  is  admissible 
on  the  issue  of  whether  or  not  a  fire  has  so  damaged  a  building  as  to 
render  the  same  unfit  for  occupancy  as  a  wholesale  dry  goods  house, 
and  the  court  having  passed  upon  the  competency  of  such  witnesses  to 
testify,  it  is  not  error  to  submit  their  opinions  for  the  consideration  of 
the  jury.  Continental  Ins.  Co.  v.  Pruitt,  65  Texas,  129 ;  Ft.  Worth  & 
Denver*  v.  Thompson,  75  Texas,  501 ;  5  Enc.  of  Evidence,  p.  590 ; 
Erhardt  v.  Ballin,  55  Fed.  Rep.,  968 ;  Forcheimer  v.  Stewart,  73  Iowa, 
216;  Ah  Tong  v.  Earle  Fruit  Co.,  112  Cal.,  679;  Buchanan  v.  State, 
109  Ala.,  7;  Paddock  v.  Bartlett,  25  N.  W.  Rep.,  906;  Sonneborn  v. 
Southern  Ry.,  65  S.  C,  502. 

Witnesses  who  have  had  years  of  experience  in  the  dry  goods  business 
and  after  making  an  examination  of  the  building  which  has  been  dam- 
aged by  fire,  can  give  their  opinion  as  to  whether  or  not  it  was  safe  or 
practicable  to  put  a  wholesale  stock  of  dry  goods  in  such  building  and 
conduct  a  wholesale  dry  goods  business  therein,  such  opinion  being  based 
upon  the  facts  and  conditions  found  by  the  witnesses  to  exist  immedi- 
ately after  the  damage  to  the  building  by  fire.    Abbott's  Trial  Evidence, 
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307;  Continental  Ins.  Co.  v.  Pruitt,  65  Texas,  129;  Gulf,  C.  &  S.  R 
By.  v.  Dunman,  85  Texas,  179 ;  Missouri  Pac.  By.  v.  Jarrard,  65  Texas, 
565 ;  Galveston,  H.  &  S.  A.  By.  v.  Daniels,  28  S.  W.  Bep.,  548 ;  Sonne- 
born  v.  Southern  Bailway,  65  S.  C,  502;  Jackson  v.  Wells,  35  S.  W. 
Bep.,  529;  International  &  G.  N.  By.  v.  Klaus,  64  Texas,  294;  Gulf,  C. 
&  S.  P.  By.  v.  Locker,  78  Texas,  279. 

Where  statements  are  made  by  counsel  for  defendant,  and  the  court 
instructs  the  jury  not  to  consider  such  remarks,  and  in  addition  thereto 
both  the  court  and  the  opposing  counsel  state  in  the  presence  and  hear- 
ing of  the  jury  that  the  remarks  made  by  counsel  in  their  hearing  are 
not  true,  it  is  unreasonable  to  suppose  that  the  jury  were  in  any  way 
influenced  by  such  remarks,  and  especially  where  plaintiff  can  show  no 
injury  resulting  therefrom,  and  it. is  not  error  for  the  trial  court  to 
refuse  to  grant  a  new  trial.  Willis  v.  McNatt,  75  Texas,  69 ;  McLane 
v.  Paschal,  74  Texas,  20;  Galveston,  H.  &  S.  A.  By.  v.  Croskell,  25  S. 
W.  Bep.,  490;  Sherman  S.  &  S.  By.  v.  Bell,  58  S.  W.  Bep.,  147;  Oriental 
Investment  Co.  v.  Barclay,  64  S.  W.  Bep.,  89;  International  &  G.  N. 
By.  v.  Irvine,  65  Texas,  535;  St.  Louis  &  S.  P.  By.  v.  Daughtery,  31 
S.  W.  Bep.,  705 ;  Galveston,  H.  &  S.  A.  By.  v.  Dulem,  23  S.  W.  Bep., 
599;  Brown  v.  Perez,  89  Texas,  286. 

TALBOT,  Associate  Justice. — This  is  a  suit  on  a  lease  contract 
instituted  by  plaintiffs  in  error  against  the  defendants  in  error,  who  will 
hereafter,  for  sake  of  brevity,  be  styled  plaintiffs  and  defendants  res- 
pectively, whereby  plaintiffs  leased  to  defendants  on  the  19th  day  of 
October,  1901,  for  the  term  of  two  years  and  eight  months,  from  Janu- 
ary 1,  1902,  to  be  occupied  by  it  as  a  wholesale  dry  goods  and  notion 
house,  the  building  known  as  number  149-151,  situated  on  Elm  Street 
in  the  city  of  Dallas.  Plaintiffs  sought  to  recover  by  this  suit  as  rents 
the  sum  of  $3,000,  and  as  damages  to  the  rented  premises  $817.50.  The 
petition  alleged,  the  amount  of  rent  agreed  to  be  paid  and  the  dates  of 
payment.  Also  that  defendants  agreed  to  keep,  at  their  own  expense, 
the  premises,  including  the  plumbing  work,  closets,  pipes  and  fixtures, 
in  good  repair,  etc.  That  defendant  took  possession  of  the  premises  by 
virtue  of  the  lease  contract  and  paid  the  monthly  installments  of  rent 
up  to.  the  first  day  of  May,  1903,  but  on  that  day  defaulted  in  the  pay- 
ment of  the  rent  then  due  and  has  remained  in  default  in  the  payment 
of  the  rents  due  on  said  contract  since  that  date.  It  was  further  alleged 
that  defendants  failed  to  exercise  ordinary  care  in  respect  to  the  leased 
premises  but  permitted  thieves,  burglars  and  other  evil  disposed  persons 
to  trespass  thereon,  who  inflicted  great  damage  upon  said  premises  by 
stealing  and  taking  therefrom  and  destroying  the  water  pipes,  plumbing 
work,  basins,  closets,  electric  meter  and  wiring;  also  the  doors,  windows 
and  platform  scales.  Defendants,  after  a  general  demurrer  and  general 
denial,  pleaded  the  following  provision  of  the  lease  contract:  "that  the 
lessees  shall  in  case  of  fire  give  immediate  notice  to  the  lessors,  who  shall 
thereupon  cause  damage  to  be  repaired  forthwith  and  if  the  premises 
be  so  damaged  as  to  be  unfit  for  occupancy,  or  if  the  lessors  shall  decide 
to  rebuild,  the  lease  shall  cease  and  the  rent  be  paid  up  to  the  time  of 
the  fire."  That  on  April  17,  1903,  a  fire  occurred  in  a  building  adjoin- 
ing the  leased  premises,  which  was  communicated  thereto  and  as  a  direct 
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result  thereof  the  leased  building  was  greatly  damaged — setting  out  the 
character  and  extent  of  the  damage — and  to  such  an  extent  as  to  render 
it  unsafe  and  unfit  for  occupancy.  Defendants  further  alleged  that  of 
all  the  damage  done  the  leased  building  they  gave  immediate  notice  to 
plaintiffs  and  that  by  reason  of  said  damage  the  lease  contract  was 
terminated.  They  also  alleged  in  the  alternative  that  if  the  building 
was  not  rendered  unfit  for  occupancy  by  the  fire  and  the  lease  contract 
terminated  thereby  as  alleged  by  them,  then  the  said  contract  was 
breached  by  plaintiffs  and  of  no  further  force  and  effect,  for  that  im- 
mediately after  the  occurrence  of  the  fire,  defendants  gave  plaintiffs 
notice  of  the  same  and  of  the  resultant  damage  to  the  demised  building 
and  in  violation  of  the  lease  contract  defendants  failed  and  refused  to 
cause  said  damage  to  be  repaired  forthwith  and  so  failed  and  refused 
for  a  number  of  months  after  said  fire.  There  were  other  defenses 
pleaded,  but  in  the  view  we  take  of  the  case  we  deem  it  unnecessary  to 
state  them.  By  way  of  replication  plaintiffs  pleaded  special  demurrers, 
which  were  overruled,  a  general  denial  and  that  upon  the  occurrence  of 
the  fire  in  the  building  adjoining  the  demised  premises  the  defendants 
wrongfully  declared  that  the  lease  contract  was  terminated,  and  that 
they  would  no  longer  occupy  the  leased  premises;  but  that  plaintiffs  at 
all  times  informed  defendants  that  said  contract  had  not  been  termin- 
ated, that  the  fire  had  not  rendered  the  leased  building  unfit  for  oc- 
cupancy and  offered  to  forthwith  repair  all  damage  that  had  occurred  to 
the  leased  building,  which  they  averred  was  very  slight;  but  that  de- 
fendants declared  the  lease  contract  had  been  terminated  and  that  it 
would  not  occupy  the  building,  even  though  plaintiffs  should  proceed 
forthwith  to  repair  all  damage  which  had  been  done  thereto.  A  jury 
trial  resulted  in  a  verdict  for  defendants  and  plaintiffs  have  brought  the 
case  to  this  court  on  writ  of  error. 

The  chief  or  controlling  question  for  the  determination  of  the  court 
and  jury  below  and  presented  in  this  court  is :  Was  the  premises  leased 
by  plaintiffs  to  defendants  so  badly  damaged  by  the  fire  which  occurred 
in  the  adjoining  building  as  to  render  said  leased  premises  unfit  for 
occupancy  by  defendant? 

Plaintiffs'  first  and  second  assignments  of  error  complain  of  the 
action  of  the  court  in  permitting  defendants  to  prove  upon  this  issue, 
over  plaintiffs'  objection,  that  the  leased  building  at  the  time  the  fire 
occurred  was  insured;  that  plaintiffs,  under  their  insurance  policies, 
made  claim  for  damage  to  said  building  occasioned  by  said  fire  and  that 
such  claim  was  adjusted  by  plaintiffs  and  the  insurance  companies  at  the 
sum  of  $2,228.22  and  by  said  companies  paid  to  plaintiffs.  As  stated, 
the  vital  issue  was  whether  or  not  the  building  in  question  was  damaged 
to  such  an  extent  as  rendered  it  "unfit  for  occupancy."  The  plaintiffs 
averred  and  offered  testimony  to  the  effect,  that  the  damage  was  only 
slight  and  subject  to  repair  and  had  been  repaired  at  small  cost.  The 
evidence  objected  to  consisted  of  the  testimony  of  witnesses  and  a  de- 
tailed statement  of  skilled  architects  selected  by  plaintiffs  and  the 
insurance  companies,  for  the  purpose,  showing  the  various  items  of 
damage  to  the  building,  their  character,  location  and  estimated  cost  of 
repair,  aggregating  the  said  sum  of  $2,228.22,  which  plaintiffs  had  re- 
ceived.   It  seems  to  be  well  settled  that  "evidence  which  tends  in  any 
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degree  to  establish  the  fact  in  controversy  or  which  affords  any  fair 
presumption  or  inference  as  to  the  principal  matter  or  fact  in  dispute 
is  admissible."  Such  we  believe  was  the  tendency  of  the  evidence  ob- 
jected to  in  a  rather  pronounced  degree  in  this  case,  and  that  it  was 
properly  admitted. 

Nor  do  we  think  the  court  erred  in  admitting  the  testimony  of  the 
several  witnesses  as  pointed  out  in  plaintiffs  third,  fourth,  fifth,  sixth, 
seventh,  eighth,  ninth,  tenth  and  eWenth  assignments  to  the  effect,  that 
in  the  opinion  of  said  witnesses  dampness  in  premises  would  have  a  bad 
effect  upon  almost  all  kinds  of  goods  carried  in  a  dry  goods  store,  that 
such  effect  would  be  to  damage  the  sale  of  said  goods  and  that  it  would 
not  have  been  safe  or  practicable  to  have  put  a  stock  of  goods  in  the 
building  in  the  condition  it  was  in  after  the  fire.  The  matter  to  which 
the  testimony  related  was  the  subject  of  expert  testimony  and  the  several 
witnesses  sufficiently  qualified  to  testify  as  such.  Each  of  them  had 
been  engaged  in  the  mercantile  business  for  some  years,  and  showed  him- 
self possessed  of  such  knowledge  of  the  facts  inquired  about  as  to  make 
his  opinion  of  value  upon  the  subject  undergoing  investigation.  Besides, 
whether  the  witness  has  qualified  himself  to  testify  as  an  expert,  or 
whether  expert  or  opinion  evidence  is  admissible  upon  any  subject  of 
inquiry  is  a  question  for  the  determination  of  the  trial  court  and  will 
not  be  reviewed  on  appeal  unless  a  gross  abuse  of  its  discretion  is  made 
to  appear.  (Texas  &  Pac.  Ry.  Co.  v.  Warner,  93  S.  W.  Rep.,  489; 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Daniels,  28  S.  W.'Rep.,  550;  Montana 
Ry.  Co.  v.  Warren,  137  II.  S.,  348.) 

We  are  also  of  the  opinion  that  the  testimony  of  the  witness  D.  G. 
McCord  to  the  effect,  "that  it  would  have  been  in  accordance  with  the 
rules  of  good  building  to  have  anchored  the  west  wall  of  the  leased 
building,  after  the  destruction  of  the  adjoining  building,"  which  was 
excluded  by  the  court  upon  the  objections  of  defendants,  was  admissible. 
One  of  the  issues  affecting  the  question  of  the  "unfitness  of  the  building 
for  occupancy ,"  was  whether  or  not  the  west  wall  thereof  had  been  so 
weakened  by  the  fire  as  to  render  it  liable  to  fall.  As  tending  to  show 
that  it  had  been  so  weakened,  defendant  proved,  that  after  the  iire 
anchors  had  been  placed  in  the  wall  with  a  view  of  strengthening  it.  In 
rebuttal  of  that  idea  and  suggestion  plaintiffs  clearly  had  the  right  to 
show  that  the  rules  of  good  building  called  for  the  anchors,  without 
regard  to  any  effect  the  fire  may  have  had  upon  it,  and  for  that  reason 
the  anchors  were  put  in  it  and  not  on  account  of  any  weakened  condition 
produced  by  the  fire.  But  we  think  the  exclusion  of  the  proffered  testi- 
mony of  this  witness  on  the  question  does  not  constitute  reversible  error. 
Practically  the  same  testimony  was  given  by  another  witness,  and  the 
fact  was  not  controverted  in  any  manner  by  the  defendants.  On  the 
cross  examination  of  E.  W.  Morris,  a  witness  for  plaintiffs,  he  testified : 
"that  as  a  builder  he  thought  it  was  a  rule  of  good  building  to  anchor 
a  brick  wall,  even  a  new  brick  wall,  where  it  had  no  support  from  the 
outside."  With  this  uncontradicted  and  unequivocal  statement  of  the 
disinterested  witness,  Morris,  before  the  jury,  the  fact  to  which  it  related 
was  established  beyond  controversy  and  the  exclusion  of  McCord's  testi- 
monv  was  harmless. 

Plaintiffs'  eighteenth  assignment  of  error  complains  that  the  court 
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erred  in  refusing  to  grant  it  a  new  trial  because  of  improper  and 
prejudicial  remarks  of  defendants'  counsel  made  in  the  hearing  of  the 
jury,  during  the  progress  of  the  trial.  Relating  to  this  matter,  as  far  as 
is  necessary  and  material  to  state,  the  record  shows,  in  substance,  that, 
during  the  examination  of  the  witness  0.  T.  Graham,  a  controversy  arose 
over  the  admissibility  of  certain  testimony  offered  by  defendants,  claimed 
by  them  as  tending  to  show  that  the  agents  of  plaintiffs,  shortly  after 
the  fire,  voluntarily  accepted  the  keys  and  a  surrender  of  the  leased 
building  from  defendants.  This  testimony  was  objected  to  by  plaintiffs' 
counsel  as  being  irrelevant  and  immaterial,  whereupon  the  court  inquired 
whether  or  not  counsel  for  defendant  was  prepared  to  make  proof, 
different  from  that  offered  on  former  trials  of  the  case,  that  the  keys 
were  delivered  to  agents  of  plaintiff  authorized  to  receive  them.  A 
lengthy  colloquy  then  ensued  between  the  court  and  counsel,  during 
which  the  court  remarked,  "I  will  sustain  the  objection,  counsel  evades 
the  question."  Counsel  continued  to  insist  that  he  proposed  to  prove 
that  the  keys  were  taken  to  Murphy  &  Bolanz,  agents  of  plaintiffs,  who 
had  retained  them  ever  since;  that  said  agents  had  the  building  for  sale 
and  sold  it;  that  defendant  did  not  know  plaintiff  until  after  the 
original  lease  was  made,  and  that  said  agents  demanded  the  rents  of 
the  building  on  the  first  of  the  month  after  the  keys  had  been  delivered 
to  them,  as  the  agents  of  plaintiff.  To  this  the  court  replied:  "Well, 
you  can  do  that,  but  I  know  and  counsel  knows  from  the  testimony 
heretofore,  that  Murphy  &  Bolanz  had  no  authority  to  receive  the  sur- 
render of  the  building  and  it  is  just  a  waste  of  time  to  put  it  in." 
Counsel  then,  after  some  further  passages  between  him  and  the  court, 
remarked,  "two  juries  have  passed  on  that  question  and  found  for  the 
defendant,  and  differed  with  your  honor  about  that."  This  statement 
was  emphatically  denied  by  both  the  court  and  counsel  for  plaintiff  and 
exceptions  were  taken  thereto,  and  the  court  adding,  "Certainly,  the  jury 
will  not  consider  that  remark  by  Mr.  Knight,  unless  he  takes  the  stand." 
Further  denials  of  the  statement  of  defendants'  counsel  having  been 
made  he  remarked,  "Well,  twelve  of  one  jury  and  eleven  of  another 
found  for  us  on  these  facts,"  and  counsel  again  excepted.  None  of 
counsel's  statements  were  addressed  to  the  jury,  but  to  the  court  and 
opposing  counsel.  We  regard  the  remarks  of  counsel  improper  but  are 
not  prepared  to  say,  in  view  of  the  repeated  and  emphatic  denials  of 
them  by  both  the  trial  judge  and  counsel  for  plaintiff,  the  evidence  in  the 
case  and  issues  upon  which  it  was  submitted,  that  they  influenced  the 
jury.  The  evidence  was  amply  sufficient  to  justify  the  verdict  of  the 
jury  and  as  we  understand  it,  the  specific  question  upon  which  it  was 
asserted  that  two  juries  had  passed  and  determined  in  favor  of  defend- 
ants, wis  not  submitted  to  the  jury  on  this  trial,  and  their  verdict  does 
not  embrace  a  finding  upon  it.  The  controversy,  in  which  the  remarks 
complained  of  were  made,  arose  over  the  exclusion  of  testimony  offered 
to  raise  the  issue  which  counsel  remarked  had  been  decided  in  defend- 
ants' favor  by  former  juries;  and  it  was  to  this  issue  and  not  to  any 
passed  upon  by  the  last  jury  trying  the  case  that  the  remarks  applied. 
In  the  case  of  McLane  v.  Paschal,  74  Texas,  20,  it  appears  that  counsel 
in  closing  the  argument  said:  "This  case  was  brought  here  on  appeal 
from  the  County  Court,  was  tried  and  appealed,  was  reversed  and  re- 
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manded  and  tried  again  in  this  court,  both  juries  finding  all  of  blocks 
27  and  31,  together  with  improvements,  to  be  her  homestead,"  and  after 
exceptions  taken  to  the  remarks,  counsel  again  stated  in  substance,  "that 
two  juries  had  already  found  this  property  to  be  the  old  lady's  homestead 
and  he  expected  this  jury  would  do  the  same."  These  remarks  having 
been  assigned  as  error,  Judge  Stayton,  in  passing  upon  it,  said:  "It 
seems  that  counsel  for  appellee  in  the  closing  argument  made  reference 
to  former  findings  by  juries  in  the  case,  and  for  this  reason  it  is  urged 
that  the  court  below  should  have  granted  a  new  trial.  Such  course  of 
argument  was  not  proper,  but  looking  to  the  evidence  in  the  case  there 
is  no  reason  to  believe  that  it  influenced  the  jury,  and  this  was  evidently 
the  opinion  of  the  judge  who  tried  the  case." 

It  is  contended  that  the  court  erred  in  refusing  to  grant  plaintiff  a  new 
trial,  because  the  verdict  of  the  jury  is  not  only  against  the  great  pre- 
ponderance of  the  evidence  and  clearly  wrong,  but  is  without  evidence 
to  support  it  We  do  not  agree  to  this  contention.  Whether  or  not  the 
leased  building  had  been  rendered  unfit  for  occupancy  by  the  fire  that 
destroyed  the  adjoining  building  depended  upon  the  nature  and  extent 
of  the  damage  thereto.  Upon  this  question  the  testimony  was  conflict- 
ing, but  sufficient  in  our  opinion  to  justify  the  finding  of  the  jury.  The 
rule  is  firmly  established  in  this  State,  that  an  Appellate  Court  is  not 
authorized  to  disturb  the  verdict  of  a  jury  where  there  is  any  evidence 
to  support  it.  But  in  this  case  we  are  of  the  opinion  that  there  is  sub- 
stantial evidence  to  support  the  conclusion  that  the  building  involved  in 
this  controversy  was  damaged  to  such  an  extent  as  rendered  it  "unfit  for 
occupancy"  by  defendants  for  the  purposes  for  which  it  had  been  leased, 
and  that  by  reason  thereof  the  lease  was  terminated.  This  conclusion 
renders  the  discussion  of  any  other  question  presented  by  the  pleadings 
unnecessary,  as  being  immaterial. 

Finding  no  reversible  error  in  the  record,  the  judgment  is  affirmed. 

Affirmed. 


Henry  Eckert  et  al.  v.  Mrs.  B.  McDermott. 

Decided  January  23,  1907. 

1. — Brief — Statement — Bill  of  Exceptions. 

The  nature  of  the  evidence,  the  exclusion  of  which  is  assigned  as  error, 
should  be  shown  by  the  statement  in  appellant's  brief.  The  court  is  not  re- 
quired to  learn  it  from  the  bill  of  exceptions  in  the  record. 

2. — Assignment — Findings  of  Fact — Sufficiency  of  Evidenoe. 

Assignments  of  error  in  that  the  facts  found  by  the  judge  do  not  support 
his  conclusions  based  thereon  do  not  raise  the  question  of  the  sufficiency  of  the 
evidence  to  sustain  the  findings  of  fact. 

Appeal  from  the  District  Court  of  Tom  Green  County.  Tried  below 
before  Hon.  J.  W.  Timmons. 

Under  the  assignments  that  the  conclusion  of  law  by  the  trial  court 
that  neither  an  express  nor  a  resulting  trust  in  the  land  was  established 
in  favor  of  defendants  was  not  supported  by  his  findings  of  fact,  the 
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contention  of  appellant's  brief  seems  rather  to  be  that  the  evidence  did 
not  support  his  finding  of  fact  that  the  plaintiff  bought  the  lot  for  her- 
self and  paid  for  it  with  her  own  money  and  that  it  was  not  bought 
for  Dragoo  nor  paid  for  with  his  money. 

Wright  &  Wynn,  for  appellants. 

Hill  &  Lee,  for  appellees. 

EIDSON",  Associate  Justice. — This  was  an  action  of  trespass  to 
try  title  brought  in  the  court  below  by  appellee.  Upon  a  trial  before 
the  court  without  a  jury,  judgment  was  rendered  for  appellee  for  the 
land  in  controversy  and  for  rents  in  the  sum  of  $24.  The  court  filed 
findings  of  fact  and  conclusions  of  law.  In  our  opinion  such  findings  of 
fact  are  supported  by  the  testimony  embraced  in  the  record,  and  the 
conclusions  of  law  are  correct,  in  view  of  the  findings  of  fact! 

Appellants'  first  assignment  of  error  can  not  be  considered  by  us,  as 
neither  the  assignment,  proposition  thereunder,  nor  the  statement  made 
by  appellants  in  their  brief  shows  the  nature  or  character  of  the  check, 
the  name  of  the  drawer  or  drawee,  the  amount,  its  date,  whether  payable 
at  sight  or  at  some  period  after  sight.  We  are  not  required  to  go  to  the 
record  to  ascertain  what  the  bill  of  exceptions  shows.  (Eule  31  for 
Courts  of  Civ.  Apps.,  84  Texas,  702;  Johnson  v.  Lyford,  9  Texas  Civ. 
App.,  %%.) 

Appellants*  other  assignments  of  error  contend  that  the  conclusions 
of  law  of  the  court  below,  to  the  effect  that  neither  a  resulting  nor  ex- 
press trust  in  the  land  was  established  in  favor  of  appellants  were  not 
justified  by  the  findings  of  fact.  We  can  not  agree  with  this  contention 
of  appellants.  We  think  the  finding  of  fact  by  the  court,  which  is  as 
follows:  "I  find  that  the  money  paid  for  said  lot  was  money  of  the 
plaintiff  Mrs.  B.  McDermott ;  I  further  find  that  the  lot  in  question  was 
not  bought  by  plaintiff  for  E.  A.  Dragoo  nor  paid  for  with  his  money ," 
warranted  the  conclusions  of  law  above  stated.  We  are  further  of 
opinion  that  the  testimony  of  appellee,  as  shown  by  the  record,  justified 
the  finding  of  fact  made  by  the  court  and  indicated  above. 

We  do  not  think  the  record  discloses  any  reversible  error.     All  of 
appellants'  assignments  of  errors  are  overruled  and  the  judgment  of  the 
|  court  below  affirmed. 

Affirmed. 


Mas.  Lbona  Smith  et  al.  v.  International  &  Great  Northern 

Railroad  Company. 

Decided  January  23,  1907. 

1. — Impeachment  of  Witness — Showing  Former  Testimony. 

Where  a  witness  admits  having  made,  in  his  former  testimony,  the  state- 
ment relied  on  to  impeach  that  now  given  and  asserts  its  truth,  there  was 
no  error  committed  in  refusing  to  permit  his  former  testimony,  as  taken  by  the 
official  stenographer  to  be  read. 

Vol.  XLV.  Civil— «. 
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2. — Evidence — Inference  of  Witness. 

The  testimony  of  an  eye  witness  to  a  fatal  accident  to  a  switchman  that 
the  tetter's  club  hung  under  the  lift  chain  "turning Tiim  round  far  enough  to 
throw  his  feet  off  the  brake-beam/'  was  a  statement  of  fact  involving  no  more 
of  inference  than  is  usual  and  permissible  in  describing  things  personally  ob- 
served. 

3. — Charge — Error — Requested  Instruction. 

The  giving  a  requested  instruction  submitting  an  hypothesis  under  which 
plaintiff  might  recover  did  not  cure  the  error  in  the  main  charge  which  affirma- 
tively excluded  consideration  of  such  state  of  facts  as  a  ground  for  recovery. 

4. — Negligence — Pleading — Evidence. 

Pleading  and  evidence  thereunder  considered  and  held  sufficient  to  raise 
an  issue  as  to  the  negligence  of  a  railway  company,  causing  the  death  of  a 
switchman  engaged  in  uncoupling  cars  to  be  kicked  in  upon  a  siding,  such  neg- 
ligence consisting  in  the  giving  a  stop  signal  to  the  engineer  by  the  foreman, 
before  deceased,  who  was  standing  on  the  brake-beam,  had  signified  his  readiness 
therefor,  and  at  a  time  when  his  club  was  caught  under  the  lift  chain  of  the 
coupling  machinery. 

5. — Same — Discovered  Peril. 

Pleading  and  evidence  considered  and  held  sufficient  to  raise  the  issue  of 
negligence  after  discovered  peril  and  require  the  giving  of  a  requested  instruc- 
tion thereon. 

Appeal  from  the  District  Court  of  MfcLennan  County.  Tried  below 
before  Hon.  Marshall  Surratt. 

J.  E.  Yantis  and  Cockrell  &  Gray,  for  appellants. — The  fact  that  a 
witness  will  not  positively  deny  statements  attributed  to  him  on  a 
former  trial,  but  simply  qualifies,  limits,  evades  or  explains  hi§  former 
evidence  does  not  deprive  the  adverse  party  of  the  right  to  impeach  the 
witness  by  showing  what  his  former  evidence  was.  Dallas  Consolidated 
E.  By.  Co.  v.  Mc Allisfer,  14  Texas  Ct.  Bep.,  388 ;  Parlin  &  Orendorff  v. 
Miller,  1  Texas  Ct.  Bep.,  730;  Southwestern  Coal  &  Imp.  Co.  v.  Bohr, 
15  Texas  Civ.  App.,  404;  Hord  v.  Gulf,  C.  &  S.  P.  By.  Co.,  8  Texas 
Ct.  Bep.,  259 ;  Hall  v.  Clountz,  63  S.  W.  Bep.,  942 ;  30  Am.  and  Eng. 
Ency.  of  Law  (2d  ed.),  1130. 

A  witness  should  be  permitted  to  testify  only  as  to  the  facts,  and  not 
as  to  conclusions ;  nor  as  to  the  effect  of  the  facts  stated,  which  constitute 
the  opinion  of  the  witness.  Harris  v.  Nations,  79  Texas,  413 ;  Galveston, 
H.  &  S.  A.  By.  Co.  v.  Sweeney,  24  S.  W.  Bep.,  947;  Kansas  &  G.  S.  L. 
By.  Co.  v.  Scott,  20  S.  W.  Bep.,  725 ;  Clardy  v.  Callicoate,  24  Texas,  172. 

When  there  is  an  omission  in  the  charge  of  the  court  of  an  issue  raised 
by  the  pleading  and  the  omission  is  called  to  the  court's  attention  by 
special  charge,  the  special  charge  should  be  given  if  correct  and  if  not 
correct  the  issue  should  then  be  submitted  by  a  proper  charge  from  the 
court.  Burke  v.  Holmes,  68  S.  W.  Bep.,  52;  Gulf,  C.  &  S.  P.  Bv.  Co. 
v.  Hodges,  76  Texas,  91;  Berry  v.  Texas  &  BT.  O.  Ev.  Co.,  72  Texas, 
620;  Kirby  v.  Estill,  75  Texas/  487;  Preybe  v.  Tiernan,  76  Texas,  291; 
Williams  v.  Emberson,  55  S.  W.  Bep.,  595. 

The  fact  that  defendant's  foreman  denied  a  knowledge  of  the  position 
of  peril  in  which  deceased  had  placed  himself  did  not  justify  the  refusal 
of  the  court  to  submit  the  issue  of  discovered  peril  to  the  jury  when  the 


1907.]  Smith  v.  I.  &  G.  N.  B.  B.  Co.  83 

circumstances  showed  that  the  foreman  did  know  of  his  situation  and 
when  he  practically  admitted  such  knowledge  on  cross  examination. 
Brown  v.  Griffin,  71  Texas,  657;  Ft.  Worth  &  D.  C.  By.  Co.  v.  Shetter, 
59  S.  W.  Sep.,  532;  San  Antonio  &  A.  P.  By.  Co.  v.  Brock,  9  Texas 
Ct.  Bep.,  456. 

When  the  general  charge  is  contradictory  of  and  in  conflict  with 
special  charges  given  at  the  request  of  one  of  the  parties  confusion  to 
the  minds  of  the  jury  necessarily  results.  Edwards  v.  Dickson,  66  Texas, 
613;  Missouri,  K.  &  T.  By.  Co.  v.  Woods,  25  S.  W.  Bep.,  742;  Galves- 
ton, H.  &  S.  A.  By.  Co.  v.  Gormley,  27  S.  W.  Bep.,  1053. 

John  M.  King  and  Baker  &  Thomas,  for  appellee. — Appellants  read 
the  questions  propounded  and  the  answers  thereto,  adduced  upon  said 
former  trial  and  the  witness  O'Toole  swore  to  the  same  facts  on  both 
trials.  Conts  v.  Neer,  70  Texas,  474;  Mullen  v.  Galveston,  H.  &  S.  A. 
By.  Co.,  92  S.  W.  Bep.,  1000. 

There  was  no  evidence  which  tended  to  show  that  O'Toole  knew  that 
the  deceased  was  in  danger,  therefore  the  court  properly  refused  to 
submit  the  issue  of  discovered  peril.  Texas  &  Pac.  By.  Co.  v.  Breadow, 
90  Texas,  31;  Ft.  Worth  &  D.  C.  By.  Co.  v.  Shetter,  94  Texas,  199. 

Where  no  other  verdict  could  properly  have  been  rendered  by  the  jury 
except  one  for  the  appellee,  this  court  will  not  reverse  because  erroneous 
instructions  may  have  been  given,  the  party  complaining  has  not  been 
prejudiced  and  the  objections  become  immaterial.  Bowles  v.  Brice,  66 
Texas,' 731;  Erwin  v.  Bowman,  51  Texas,  518;  Galveston,  H.  &  S.  A. 
By.  Co.  v.  Delahunty,  53  Texas,  212;  City  of  Galveston  v.  Morton,  58 
Texas,  416;  Dotson  v.  Moss,  58  Texas,  155;  Gaston  v.  Dashiell,  55 
Texas,  520. 

EIDSON,  Associate  Justice. — This  suit  was  brought  in  the  court 
below  by  appellants,  the  widow  and  minor  children  of  Edwin  O.  Smith, 
deceased,  against  appellee  to  recover  damages  for  the  alleged  negligent 
killing  of  the  deceased  husband  and  father  in  the  Mart  yards  of  ap- 
pellee, during  an  attempt  to  place  a  flat  car  upon  a  switch  by  the 
process  of  what  is  called  "kicking."  The  trial  in  the  court  below 
before  a  jury  resulted  in  a  verdict  and  judgment  in  favor  of  appellee, 
and  appellants  have  perfected  an  appeal  to  this  court. 

We  do  not  think  there  was  any  error  in  the  action  of  the  court  below 
complained  of  in  appellant's  first  assignment  of  error.  The  witness 
sought  to  be  impeached  by  showing  his  testimony  on  the  former  occasion 
was  different  from  that  on  his  direct  examination  on  this  trial,  on  cross 
examination,  in  effect,  admitted  his  testimony  on  the  former  occasion 
to  have  been  as  appellants  claimed,  and  swore  that  it  was  true.  Hence 
appellants  could  not  have  been  in  any  wise  injured  by  the  court's  not 
permitting  them  to  read  in  evidence  the  former  testimony  of  the  witness. 

Appellant's  second  assignment  of  error  complains  of  the  failure  of  the 
court  below  to  exclude  a  portion  of  the  answer  of  the  witness  O'Toole 
to  an  interrogatory  propounded  to  him  by  appellants.  The  answer  of 
the  witness  was  as  follows :  "When  I  had  the  car  going  fast  enough  to 
ran  in  clear  rip  track  number  1,  I  gave  the  engineer,  Bartlett,  the  signal 
to  stop.    When  he  put  on  his  air  to  ptop,  the  cars  separated.    Smith's 
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club  hung  under  the  lift-chain  of  the  flat  car,  turning  him  around  far 
enough  to  throw  his  feet  off  of  the  brake-beam.  His  feet  struck  the 
ground  breaking  his  hold  loose  from  the  grab-iron  and  causing  the  front 
wheel  of  the  truck  to  run  over  his  leg."  And  the  part  italicised  is  the 
portion  claimed  to  have  been  excluded.  We  think  the  testimony  sought 
to  be  excluded  was  the  statement  of  a  fact  based  on  the  personal  observa- 
tion of  the  witness,  and  hence  within  his  perception  and  knowledge,  and 
was,  therefore,  admissible.  The  statement  of  almost  any  fact  embraces 
within  it  some  element  of  inference,  and  is,  to  some  extent,  the  result 
of  a  process  of  reasoning ;  but  the  statement  under  consideration  does  not 
involve  an  inference  or  conclusion  upon  the  part  of  the  witness  to  any 
greater  extent  than  as  usual  in  the  statement  of  any  ordinary  matter 
of  fact.    (Elliott  on  Ev.,  sees.  682,  686.) 

Appellants'  third  assignment  of  error  is  as  follows :  "The  court  erred 
in  instructing  the  jury  in  paragraph  number  7  that  if  they  did  not  find 
for  the  plaintiffs  under  the  instructions  theretofore  given  them,  they 
should  find  for  the  defendant,  without  looking  further,  because  the  only 
basis  for  recovery  theretofore  given  by  the  court  and  the  only  theories 
on  which  the  plaintiffs  could  recover  as  theretofore  given  by  the  court 
were  in  subdivision  6  of  the  charge,  which  subdivision  6  excluded  as  a 
ground  of  recovery  the  negligence  charged  by  the  plaintiffs  in  O'Toole 
having  given  the  stop  signal  while  he  saw  that  the  brake-club  used  by 
the  deceased  in  uncoupling  tbe  cars  was  hung  under  the  lift-chain  of 
the  coupler;  and  said  subdivision  only  permitted  a  recovery  in  the 
event  that  said  O'Toole  without  direction  from  or  warning  to  the  de- 
ceased gave  the  stop  signal  and  on  the  further  condition  that  the  jury 
believed  that  the  said  stop  signal  should  have  been  given  only  by  the 
deceased,  or  at  his  instance  after  he  had  signified  his  readiness  therefor; 
while  the  plaintiffs'  pleadings  charged  that  it  was  negligence  for  O'Toole 
to  give  the  stop  signal  while  the  brake-club  was  under  the  lift-chain  and 
thereby  the  deceased  was  jerked  from  the  car.  This  theory  is  wholly 
excluded  as  a  ground  of  recovery  by  the  charge  of  the  court,  section 
number  7,  wherein  this  language  is  used:  'If  you  do  not  find  for  the 
plaintiffs  under  the  foregoing  instructions,  you  will  find  for  the  defend- 
ants without  looking  further.'  Said  paragraph  6  and  the  portion  of 
paragraph  7  of  the  charges  are  directly  contradictory  to  special  charge 
number  6,  requested  by  the  plaintiffs  and  given  by  the  court,  and  wholly 
destroys  the  force  of  said  special  charge."  And  the  fourth  assignment, 
which  is  presented  with  the  third,  complains  of  the  refusal  of  the  court 
below  to  give  to  the  jury  appellants'  requested  special  charge  number  Al, 
which  is  as  follows:  "You  are  instructed  that  if  you  believe  from  the 
evidence  that  at  the  time  of  the  accident  to  the  deceased,  or  immediately 
before,  the  witness  O'Toole  saw  that  the  brake-club  used  by  him  in 
uncoupling  the  cars  was  hung  under  the  lift-chain  and  that  said  O'Toole 
after  seeing  said  condition,  nevertheless  gave  the  stop  signal,  and  if  you 
further  believe  that  it  was  negligence  on  the  part  of  said  O'Toole  to 
give  the  stop  signal  under  such  circumstances  then  the  plaintiffs  would 
be  entitled  to  recover  unless  you  find  for  defendant  under  other  portions 
of  the  charge." 

The  only  paragraph  of  the  charge  of  the  court  which  permitted  a 
recovery  by  appellants  was  paragraph  6,  which  is  as  follows : 
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"Now  if  you  believe  from  the  evidence  that  while  deceased  was  stand- 
ing on  the  brake-beam  of  the  box  car  to  which  the  flat  car  was  im- 
mediately attached,  and  while  said  cars  were  being  driven  forward  to  give 
the  flat  car  the  desired  momentum,  the  defendant's  foreman,  OToole, 
without  direction  from  or  warning  to  deceased  gave  to  the  engineer  the 
stop  signal,  and  that  in  obedience  to  said  stop  signal  the  engineer  im- 
mediately and  suddenly  checked  the  speed  of  the  train  unexpectedly 
to  deceased,  and  thereby  caused  him  to  loose  his  hold  and  fall  from  said 
car  and  receive  the  injuries  complained  of,  and  if  you  further  believe 
that  said  stop  signal  should  have  been  given  only  by  deceased  or  at  his 
instance  after  he  had  signified  his  readiness  therefor,  and  that  it  was 
negligence  on  the  part  of  6aid  OToole,  as  negligence  is  elsewhere  de- 
fined, to  give  said  signal  under  the  circumstances  without  direction  from 
or  warning  to  deceased,  and  if  you  further  believe  that  said  negligence, 
if  any,  was  the  direct  and  proximate  cause  of  the  injuries  to,  and  the 
death  of,  deceased,  then  and  in  that  event  you  will  find  for  the  plain- 
tiffs, Leona  Smith,  Adina  Smith  and  Edwin  0.  Smith ;  and  the  burden 
of  proof  rests  upon  the  plaintiffs  to  establish  such  facts  by  a  preponder- 
ance of  the  evidence." 

Paragraph  7  of  the  court's  main  charge,  which  immediately  follows 
paragraph  6  just  quoted,  begins  as  follows:  "On  the  contrary,  if  you 
do  not  find  for  the  plaintiffs  under  the  foregoing  instructions,  you  will 
find  for  the  defendant  without  looking  further."  Paragraph  7  then 
proceeds  to  instruct  the  jury  as  to  contributory  negligence  upon  the 
part  of  the  deceased  Smith  and  risks  assumed  by  him,  and  concludes  by 
instructing  them  to  the  effect  that  if  they  find  that  the  deceased  was 
guilty  of  contributory  negligence'or  assumed  the  risk,  they  would  find 
for  the  defendant,  unless  they  found  for  plaintiffs  under  special  charge 
given  at  the  request  of  plaintiffs.  The  only  special  charges  given  at  the 
request  of  plaintiffs  were  those  numbered  5  and  6.  The  former  in- 
structed the  jury  to  the  effect  that  the  proffers  of  certain  employes  of 
appellee  to  perform  the  duties  in  the  performance  of  which  deceased  was 
injured,  would  not  render  him  guilty  of  contributory  negligence  if  de- 
ceased, in  the  performance  of  said  duties,  acted  with  proper  care.  The 
latter  was  as  follows: 

"If  you  believe  that  deceased  was  guilty  of  contributory  negligence 
in  getting  on  the  brake-beam  of  the  box  car  with  a  view  to  uncoupling 
the  flat  car,  and  also  in  using  a  defective  brake-club,  as  claimed  by  de- 
fendant, or  in  either  of  such  particulars,  and  if  you  believe  that  both 
or  either  of  such  acts  of  alleged  contributory  negligence  contributed  in 
part  to  cause  the  injuries  to  deceased,  but  if  you  further  believe  that 
OToole  thereafter  was  also  guilty  of  negligence,  as  elsewhere  defined, 
in  giving  the  stop  signal  to  the  engineer  without  direction  from  or  notice 
to  deceased,  and  if  you  believe  that  but  for  such  negligence,  if  any,  on 
the  part  of  OToole,  said  injuries  would  not  have  happened,  then  in  such 
event  plaintiffs  would  be  entitled  to  recover  notwithstanding  deceased's 
contributory  negligence  and  you  should  find  in  their  favor  if  you  so 
believe." 

The  jury  was  not  prevented  from  considering  appellants'  special 
charges  numbers  5  and  6  by  any  instructions  contained  in  the  main 
charge  of  the  court,  b"t  the  main  charge  of  the  court,  in  connection 
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with  the  special  charges  given  at  the  request  of  the  appellants,  only 
permitted  a  recovery  by  them  in  the  event  O'Toole,  without  direction 
from  or  warning  to  the  deceased,  gave  the  stop  signal.  We  find  in  ap- 
pellants' petition  these  allegations :  "That  said  O'Toole  was  in  full 
view  of  deceased  and  gave  said  signal  while  he  saw  deceased  still  in  the 
act  of  uncoupling  or  attempting  to  uncouple  said  car  by  the  use  of  the 
brake-club,  which  he  held  in  his  hand,  and  the  other  end  of  which  was 
under  the  lift-chain  of  the  coupling  apparatus,  and  said  signal  was 
given  negligently  before  the  said  club  was  free  from  the  lift-chain  and 
after  said  O'Toole  knew  of  and  discovered  the  perilous  position  of  the 
deceased;  and  all  the  said  acts  of  negligence  of  the  defendant  were  the 
direct  and  proximate  cause  of  the  death  of  the  deceased." 

We  think  the  above  allegations  raised  the  issue  submitted  in  appel- 
lants' special  requested  charge  number  Al  and  which  was  refused  by 
the  court.  The  testimony  of  O'Toole,  while  to  some  extent  contradictory, 
tended  to  show  that  deceased  had  uncoupled  the  cars  by  the  use  of  a 
brake-club  and  that  in  doing  so  he  had  placed  the  club  under  the  lift- 
chain  holding  same  with  his  right  hand;  that  the  club  remained  under 
the  lift-chain  after  the  uncoupling  had  been  effected,  deceased  still 
holding  on  to  it;  that  there  was  no  necessity  or  reason  for  the  club  to 
remain  under  the  lift-chain  after  the  uncoupling  had  been  made,  as 
if  taken  out  the  cars  would  remain  uncoupled  unless  hit  together  again. 
The  proof  showed  that  the  cars  ran  some  distance  after  the  uncoupling 
had  been  effected  and  before  the  stop  signal  was  given,  and  during  this 
time  the  brake-club  remained  under  the  lift-chain;  and,  in  view  of  these 
circumstances,  the  witness  O'Toole  was  asked  the  following  questions 
and  answered  them  as  stated  below:  • 

"Q.  And  all  that  time,  then,  he  had  that  pin  still  hung  under  there, 
didn't  he? 

"A.     He  had  the  club  under  the  chain. 

"Q.     The  club  was  still  hung  under  there? 

"A.    Yes,  sir. 

"Q.  When  he  went  past  Gaulding  at  the  switch  it  was  still  un- 
coupled ? 

"A.     Yes,  sir. 

"Q.  Now,  you  say  all  the  way  up  there  that  he  had  that  club  under 
the  chain  after  it  was  uncoupled,  don't  you? 

"A.    Yes,  sir." 

We  think  this  testimony  tended  to  prove  the  issue  submitted  by  said 
special  charge,  and  its  refusal  was  reversible  error. 

Appellants'  requested  special  charge  number  A3  related  to  the  same 
subject  matter  as  the  one  just  considered,  and  it  was  not  necessary  or 
proper  for  the  court  to  give  both. 

Appellant's  fifth  and  sixth  assignments  of  error  complain  of  the 
refusal  of  the  court  to  give  to  the  jury  certain  requested  special  charges 
upon  the  issue  of  discovered  peril.  We  are  of  opinion  that  appellants' 
pleadings  raised  the  issue  of  discovered  peril  and  that  there  was  evidence 
tending  to  support  such  issue,  and  therefore  the  court  below  should 
have  given  to  the  jury  a  proper  charge  submitting  that  issue.  It  was 
not  required  that  the  court  below  should  have  given  both  of  the  re- 
quested special  charges  upon  that  issue,  but  it  was  error  not  to  give  one 
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of  them,  and  we  would  suggest  that,  as  the  one  embraced  in  appellants' 
fifth  assignment  of  error  appears  to  be  more  full  and  specific  than  the 
other,  the  court  below,  upon  another  trial,  should  give  to  the  jury  the 
former. 

We  have  carefully  examined  all  of  the  other  assignments  of  error 
embraced  in  appellants'  brief,  and  are  of  opinion  that  none  of  them 
present  reversible  error. 

For  the  errors  indicated,  the  judgment  of  the  court  below  is  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 


Western  Union  Telegraph  Company  v.  C.  E.  Cook. 

Decided  January  23,  1907. 

1. — Telegraph — Pleadings-Negligence. 

A  general  allegation  of  negligent  delay  in  the  transmission  and  delivery 
of  a  telegram  held  to  raise  the  issue  of  such  default  by  defendant  nt  any  part 
of  the  line,  whether  the  office  receiving  it  for  transmission  was  controlled  by 
defendant  or  by  another. 

8. — Telegraph — Bush  Message — Contract. 

Pleading  held  sufficient  to  charge  an  agreement  by  defendant  to  "rush"  a 
message  received  for  transmission. 

3. — Hush  Message — Office  Hours. 

A  contract  to  "rush"  the  delivery  of  a  telegram  was  within  the  apparent 
authority  of  the  agent  receiving  it,  and  the  agreement  was  not  affected  by  de- 
fendant's regulations  as  to  office  hours  at  the  terminal  station  of  which  the 
sender  had  no  notice. 

4. — Telegram — Eight  of  Action — Party  to  be  Benefited. 

The  one  for  whose  benefit  a  telegram  was  sent  may  maintain  action  for 
damages  by  delay  in  transmission  and  delivery,  whether  the  sender  was  his 
agent  or  not. 

5. — Bush  Message — Diligence. 

Evidence  held  to  support  an  undertaking  for  special  diligence  to  accom- 
plish prompt  transmission  and  delivery  of  a  telegram  and  failure  to  use  such 
diligence. 

6. — Claim  of  Damages — Notice — Suit. 

A  contract  making  notice  of  claim  within  ninety  days  a  condition  of  re- 
covering damages  for  default  in  transmission  or  delivery  of  a  telegram  is  met 
by  suit  brought  within  that  time. 

7. — Contributory  Negligence— Postponement  of  Funeral. 

That  damages  claimed  by  plaintiff  for  delay  of  telegram  preventing  his 
presence  at  a  funeral  might  have  been  obviated  by  a  telegram  from  him  asking 
its  postponement  was  matter  necessary  to  be  alleged  and  proved  in  defense. 

8. — Rule — Office  Hours — Evidence. 

Evidence  that  the  work  of  an  agent  of  both  the  railway  and  telegraph 
companies  at  a  small  station  was  very  light  was  admissible  as  bearing  on  the 
reasonableness  of  a  rule  of  the  latter  company  as  to  office  hours. 

0.— Charge — Omission — Request. 

Appellant  should  have  requested  more  specific  instructions  to  entitle  him 
to  complain  of  a  charge  not  full  nor  positively  erroneous. 
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10. — Charge— Ignoring  Issue. 

A  requested  charge  is  properly  refused  where  it  ignores  an  issue  of  fact 
which  would  alter  the  conclusion  to  be  drawn  from  the  facts  on  which  it  is 
based. 

11. — Telegram — Diligence— Press  of  Business. 

A  requested  charge  was  erroneous  in  excusing  a  telegraph  company  for 
delay  in  transmission  of  a  message  if  its  wires  were  occupied  with  other 
business,  without  regard  to  the  relative  importance  of  the  business. 

12. — Charge. 

There  was  no  error  in  refusing  requested  instructions  on  subjects  fully  and 
properly  covered  by  the  court's  charge. 

13. — Telegraph — Delay. 

Evidence  held  to  support  a  recovery  of  damages  for  delay  in  transmission 
and  delivery  of  a  telegram,  whereby  plaintiff  was  prevented  from  attendance 
at  the  funeral  of  a  relative. 

Appeal  from  the  District  Court  of  Brown  County.  Tried  below  be- 
fore Hon.  John  W.  Goodwin. 

Arch  Grinnan,  for  appellant. — The  pleadings  did  not  raise  the  issue 
that  defendant  received  the  message  at  its  office  in  Dallas,  and  that  after 
having  so  received  it  at  Dallas,  it  did  not  exercise  ordinary  diligence 
in  the  transmission  and  delivery  of  same  to  plaintiff.  Ft.  Worth  &  D.  C. 
Rv.  v.  Measles,  81  Texas,  474;  Island  City  Boating  Co.  v.  New  York 
&"T.   Steamship  Co.,  80  Texas,  377;  Western  U.  T.  Co.  v.   Smith, 

88  Texas,  13 ;  Western  U.  T.  Co.  v.  Smith,  88  Texas,  13 ;  Kildow  v. 
Irick,  33  S.  W.  Rep.,  315;  People  Building  &  Savings  Assn.  v.  Elliott, 
33  S.  W.  Rep.,  545;  Western  U.  T.  Co.  v.  Lyman,  22  S.  W.  Rep., 
656. 

The  plaintiff  does  not  allege  a  contract  whereby  defendant  agreed 
to  rush  the  message  through  and  deliver  the  same  to  C.  R.  Cook  at 
Blanket,  Texas.    Western  TJ.  T.  Co.  v.  Rawls,  62  S.  W.  Rep.,  137. 

The  undisputed  testimony  shows  that  defendant's  agent  did  not  have 
authority  to  make  the  contract  referred  to.  Gulf,  C.  &  S.  F.  Ry.  v. 
Brentford,  79  Texas,  625. 

The  instrument  [the  telegram  in  question],  purports  to  be  a  written 
contract  between  W.  J.  Cook  and  the  defendant,  and  as  there  are  no 
allegations  in  the  plaintiff's  petition  corresponding  therewith,  it  was 
error  for  the  court  to  admit  the  same  in  evidence.  Gale  Mfg.  Co. 
v.  Finkelstein,  59  S.  W.  Rep.,  571 ;  Heffron  v.  Pollard,  73  Texas,  101 ; 
Tinslev  v.  Dorrell,  87  Texas,  28. 

Plaintiff's  right  to  recover  herein  is  based  on  contract,  and  not  on 
tort,  and  the  evidence  is  not  sufficient  to  prove  the  contract  alleged 
to  have  been  made  with  defendant  by  J.  B.  Malone  as  agent  of  plaintiff. 
Western  TJ.  T.  Co.  v.  Christensen,  78  S.  W.  Rep.,  745;  Heffron  v.  Pol- 
lard, 73  Texas,  96 ;  Duncan  v.  Niles,  83  Am.  D.,  293 ;  Hall  v.  Crandall, 

89  Am.  Dec,  64;  Ogden  v.  Raymond,  58  Am.  Dec,  429;  Elliott  v. 
Western  U.  T.  Co.,  75  Texas,  18. 

The  contract  should  be  mutually  binding  on  both  parties  thereto  in 
order  to  sustain  an  action  by  one  for  damages  for  its  breach.  Tinsley 
v.  Dowell,  87  Texas,  28;  Haldeman  v.  Chambers,  19  Texas,  40,  50. 
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If  Malone  made  the  contract  as  the  agent  of  W.  J.  Cook,  then  it  is 
not  Malone's  contract,  and  such  evidence  would  not  support  the  alle- 
gation in  plaintiff's  petition  of  a  contract  between  said  Malone  and 
this  defendant.  Tinsley  v.  Dowell,  87  Texas,  27;  Gale  Mfg.  Co.  v. 
Pinkelstein,  59  S.  W.  Rep.,  571. 

When  the  act  of  an  agent  is  not  done  within  the  scope  of  his  em- 
ployment, or  in  obedience  to  the  master's  orders,  it  is  not  the  act  of 
the  master,  and  the  master  is  not  responsible.  Western  U.  T.  Co.  v. 
Foster,  64  Texas,  221;  Texas  Tel.  &  Tel.  v.  Seiders,  29  S.  W.  Rep., 
260. 

As  the  defendant  used  reasonable  diligence  to  deliver  the  message 
with  reasonable  dispatch,  it  is  not  liable  for  damages  for  failure  to  sooner 
deliver  the  message  in  question.  Western  U.  T.  Co.  v.  De  Jarles, 
27  S.  W.  Rep.,  792. 

As  the  contract  alleged  in  plaintiff's  petition  only  obligates  defendant 
to  deliver  the  message  to  plaintiff  in  Blanket,  Texas,  and  as  the  evi- 
dence shows  that  the  plaintiff  left  Blanket  before  defendant  by  rea- 
sonable diligence  could  have  transmitted  and  delivered  the  same  to 
him  at  Blanket,  and  no  one  in  Blanket  was  authorized  to  receive  said 
message  for  him,  and  he  received  said  message  before  he  returned  to 
Blanket,  the  defendant  is  not  guilty  of  the  negligence  alleged,  or  liable 
for  the  damage  claimed  in  plaintiffs  petition.  Western  U.  T.  Co.  v. 
Hendricks,  63  S.  W.  Rep.,  720;  Western  U.  T.  Co.  v.  Christensen,  78 
S.  W.  Rep.,  744. 

It  was  the  duty  of  defendant's  agent  to  conform  to  its  rules  and 
regulations,  and  if  he  made  a  contract  with  plaintiff  contrary  thereto, 
the  burden  of  proof  is  on  the  plaintiff  to  establish  the  authority  of 
said  agent  to  make  said  contract,  before  defendant  can  be  held  liable 
thereon.  Baker  &  Co.  v.  Kellett  C.  Co.,  84  S.  W.  Rep.,  662;  Western 
U.  T.  Co.  v.  Gibson,  53  S.  W.  Rep.,  712. 

The  petition  is  insufficient  because  it  fails  to  show  that  plaintiff  replied 
to  the  telegram  alleged  announcing  his  coming,  and  that  the  funeral 
would  not  have  been  postponed  had  he  done  so.  Western  U.  T.  Co.  v. 
Swearingin,  78  S.  W.  Rep.,  492;  Jones  v.  Roach,  21  Texas  Civ.  App., 
304;  Erie  Tel.  Co.  v.  Grimes,  82  Texas,  94. 

Under  its  contract  the  defendant  was  only  bound  to  deliver  the 
message  to  plaintiff  at  the  town  of  Blanket,  and  within  the  free  delivery 
limits.  Western  U.  T.  Co.  v.  Smith,  88  Texas,  10 ;  Western  U.  T.  Co. 
v.  Swearingin,  67  S.  W.  Rep.,  767;  Western  U.  T.  Co.  v.  Redinger, 
22  Texas  Civ.  App.,  364 ;  Western  U.  T.  Co.  v.  Byrd,  79  S.  W.  Rep.,  41. 

The  evidence  shows  that  W.  W.  Simmons  received  the  message  for 
transmission  as  the  agent  of  the  Texas  &  Pacific  Railway  Company, 
and  as  there  are  no  allegations  in  plaintiff's  petition  showing  defendant 
to  be  liable  for  or  on  the  contracts  of  the  said  railway  company,  or  its 
agents,  the  plaintiff  was  not  entitled  to  the  judgment  rendered  herein. 
Western  U.  T.  Co.  v.  Smith,  88  Texas,  11;  Western  U.  Tel.  Co.  v. 
Byrd,  79  S.  W.  Rep.,  41. 

Wilkinson  &  Lee,  for  appellee. — It  was  at  least  within  the  apparent 
scope  of  the  authority  of  said  agent  to  make  the  contract  complained  of ; 
and  if  in  fact  contrary  to  his  private  instructions,  the  plaintiff  could 


90  Texas  Civil  Appeals  Reports,  Vol.  45.       [January, 

not  be  prejudiced  thereby  unless  it  was  shown  that  he  had  knowledge 
of  such  fact.  Western  TJ.  T.  Co.  v.  Broesche,  72  Texas,  654-659; 
Western  TJ.  Tel.  Co.  v.  Bruner,  19  S.  W.  Rep.,  149,  150;  Western  TJ.  Tel. 
Co.  v.  Hill,  26  S.  W.  Rep.,  252,  253 ;  Robinson  v.  Western  TJ.  Tel.  Co., 
43  S.  W.  Rep.,  1053,  1054;  Seffel  v.  Western  TJ.  Tel.  Co.,  57  S.  W. 
Rep.,  857,  858;  Western  TJ.  Tel.  Co.  v.  Rowe,  16  Texas  Ct.  Rep.,  863- 
865;  Western  TJ.  Tel.  Co.  v.  Cavin,  70  S.  W.  Rep.,  229-231;  Western 
TJ.  Tel.  Co.  v.  Perry,  70  S.  W.  Rep.,  439,  440 ;  Western  TJ.  Tel.  Co.  v. 
Shaw,  77  S.  W.  Rep.,  433-435;  Brown  v.  Western  TJ.  Tel.  Co.,  21 
Pac.  Rep.,  988-990;  McPeek  v.  Western  TJ.  Tel.  Co.,  70  Am.  St.  Rep., 
205-212;  Carland  v.  Western  TJ.  Tel.  Co.  74  Am.  St.  Rep.,  394-401  and 
note;  27  Am.  &  Eng.  Enc.  of  Law  (2d  ed.),  pp.  1038  and  1040,  sub.  3. 

The  message  under  consideration  having  been  sent  for  the  benefit  of 
plaintiff,  and  he  being  the  party  damaged  by  the  defendant's  negligence 
in  its  transmission  and  delivery,  he  had  the  right  to  sue  for  damages 
regardless  of  the  question  by  whom,  or  by  what  authority,  the  message 
was  sent.  Western  TJ.  Tel.  Co.  v.  Adams,  75  Texas,  531-537;  Western 
TJ.  Tel.  Co.  v.  Beringer,  84  Texas,  38-40. 

The  message  being  one  of  gravest  importance,  and  the  addressee  be- 
ing temporarily  absent  from  home,  appellant  should  have  exercised  a 
degree  of  diligence  proportioned  to  the  emergency  of  the  message,  and 
the  gravity  of  the  situation.  This  diligence  required  that  appellant 
should  have  either  delivered  the  message  or  a  copy  of  same  to  some 
member  of  the  addressee's  family,  or  at  least  informed  them  that  it  had 
such  message  for  him,  and  of  its  nature.  Western  TJ.  Tel.  Co.  v.  Hen- 
dricks, 68  S.  W.  Rep.,  720,  721. 

Notwithstanding  the  delay  in  the  transmission  and  delivery  of  said 
message  to  plaintiff,  his  failure  to  reply  thereto  for  the  purpose  of 
postponing  his  father's  funeral,  even  if  he  could  have  done  so,  would 
not  relieve  the  defendant  from  liability  for  its  negligence.  Western  TJ. 
Tel.  Co.  v.  Hill,  26  S.  W.  Rep.,  252,  253;  Western  TJ.  Tel.  Co.  v. 
Crawford,  75  S.  W.  Rep.,  843. 

EIDSONT,  Associate  Justice. — This  is  an  action  by  appellee  against 
appellant  for  damages  for  failure  to  promptly  transmit  and  deliver 
a  certain  telegram.  The  trial  before  court  and  jury  resulted  in  a  ver- 
dict and  judgment  in  favor  of  appellee  for  the  sum  of  $750. 

By  its  first  assignment  of  error  appellant  contends  that  the  court 
below  erred  in  giving  to  the  jury  the  paragraph  of  its  charge  which 
authorized  a  recovery  by  appellee  if  appellant  received  the  message  at 
its  Dallas  office  and  thereafter  failed  to  exercise  proper  diligence  in  its 
transmission  and  delivery,  upon  the  ground  that  appellee's  pleadings  did 
not  raise  that  issue.  We  do  not  think  this  contention  of  appellant  can 
be  sustained,  in  view  of  the  record.  We  are  of  the  opinion  that  the 
following  allegations  embraced  in  appellee's  petition  "that  said  mes- 
sage was  not  transmitted  and  delivered  as  early  as  nine  o'clock  on  the 
night  of  April  17,  1904,  and  was  not  properly  transmitted  and  delivered 
at  all  .  .  .  but,  on  the  contrary,  by  reason  of  the  negligence  and 
carelessness  of  defendant's  agents  and  servants  to  whom  the  transmis- 
sion and  delivery  of  said  message  was  entrusted,  such  transmission 
and  delivery  was  grossly  delayed,  and  it  was  not  delivered  to  plain- 


1907.]  Western  Union  Tel.  Co.  v.  Cook.  91 

tiff  or  his  home,  which  is  in  said  town  of  Blanket,  till  about  ten  o'clock 
a.  m.,  April  18,  1904,"  in  connection  with  those  quoted  by  appellant 
in  its  statement  under  this  assignment,  properly  raised  the  issue  which 
was  submitted  to  the  jury.  The  agents  and  servants  of  appellant  men- 
tioned in  the  quotation  above,  included  those  at  Dallas  and  those  handling 
the  message  subsequent  to  its  receipt  at  Dallas.  We  think  the  allega- 
tions to  the  effect  that  the  agent  and  operator  of  appellant  when  he 
received  the  message  then  and  there  agreed,  promised  and  contracted 
with  the  sender  that  he  would  rush  same  through  to  its  destination 
and  deliver  it  to  appellee  as  soon  as  possible,  charges  a  contract  upon 
the  part  of  appellant,  especially  in  the  absence  of  a  special  exception. 

The  court  in  its  main  charge  properly  instructed  the  jury  on  the 
issue  as  to  office  hours,  and  it  was  within  the  apparent  authority  o£ 
appellant's  agent  and  operator  to  make  the  contract  complained  of; 
and  appellee  would  not  be  bound  by  any  rule  of  appellant  of  which  he 
had  no  knowledge.  Hence  we  overrule  appellant's  second  assignment 
of  error. 

Appellant's  third  and  fourth  assignments  of  error  are  not  well  taken. 
It  was  alleged  and  the  testimony  tended  to  prove,  that  the  message 
was  sent  for  appellee's  benefit  and  that  he  was  damaged  by  the  delay 
in  its  transmission  and  delivery.  It  is  unimportant  as  to  whose  agent 
the  sender  of  the  message  was,  or  whether  he  was  previously  instructed 
to  send  same.  The  party  who  in  fact  was  to  be  served  and  who 
was  damaged,  is  authorized  to  maintain  the  suit.  (Western  IT.  Tel.  Co. 
v.  Adams,  75  Texas,  531 ;  Western  U.  Tel.  Co.  v.  Beringer,  84  Texas,  38.) 

We  overrule  appellant's  fifth  assignment  of  error  for  reasons  stated 
in  disposing  of  its  second.  We  think  the  evidence  warranted  the  jury 
in  finding  that  appellant  agreed  to  rush  through  and  promptly  deliver 
the  message;  and  we  do  not  think  the  fact  that  appellee  was  not  at 
home  at  the  time  the  message  would  have  been  received  at  Blanket  had 
it  been  promptly  transmitted,  would  relieve  appellant  as  matter  of  law 
from  the  exercise  of  ordinary  diligence  in  delivering  the  message  to 
him  or  notifying  him  of  its  receipt,  but  it  was  a  question  of  fact  for 
the  jury  to  determine  under  all  the  evidence  adduced  as  to  whether  the 
message  would  have  been  received  by  appellee  in  time  for  him  to  have 
taken  the  train  on  the  night  of  the  lfth,  had  the  appellant  exercised 
proper  diligence  in  transmitting  and  delivering  same.  The  testimony 
shows  that  when  the  message  was  received  at  Blanket  appellee  was  ab- 
sent, and  appellant  delivered  it  to  his  wife  at  his  home  and  he  was 
promptly  notified  of  its  receipt.  Hence  we  overrule  appellant's  sixth 
assignment  of  error. 

There  is  no  merit  in  appellant's  seventh  assignment  of  error,  as  the 
suit  was  brought  and  citation  issued  and  served  within  ninety  days 
after  the  message  was  received  by  appellant  for  transmission. 

There  was  no  error  in  the  action  of  the  court  complained  of  by  appel- 
lant's eighth  assignment  of  error.  It  was  not  required  of  appellee 
to  allege  in  his  petition  that  he  had  replied  to  the  message  announcing 
his  coming,  or  that  the  funeral  would  not  have  been  postponed  had  he 
done  so.  The  allegations  in  his  petition  were  sufficient  to  show  liability 
on  the  part  of  appellant,  and  if  the  funeral  would  have  been  postponed 
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until  the  arrival  of  appellee,  it  was  matter  of  defense  to  be  pleaded  and 
proven  by  appellant. 

The  evidence,  admission  of  which  is  complained  of  by  appellant's 
ninth  assignment  of  error,  was  proper  on  the  issue  as  to  whether  appel- 
lant's rule  as  to  office  hours  was  reasonable. 

There  was  no  error  in  the  paragraph  of  the  court's  charge  complained 
of  in  appellant's  tenth  assignment  of  error,  especially  when  considered 
in  connection  with  other  portions  of  the  charge. 

There  was  no  positive  error  contained  in  that  part  of  the  charge  of  the 
court  complained  of  in  appellant's  eleventh  assignment.  If  appellant 
desired  a  more  full  or  specific  instruction  on  the  subject  embraced  in 
the  charge  complained  of,  it  was  its  duty  to  request  same.  And  the 
instruction  set  out  in  appellant's  second  eleventh  assignment  of  error 
was  properly  refused,  as  there  was  no  evidence  authorizing  it,  and  be- 
cause same  ignored  appellee's  rights  in  the  event  appellant  failed  to 
use  proper  diligence  to  deliver  the  message  within  the  free  delivery 
limits. 

The  message  being  sent  for  the  benefit  of  appellee,  it  made  no  differ- 
ence who  wrote  it.  Hence  appellant's  special  charge  embraced  in  its 
thirteenth  assignment  of  error  was  properly  refused. 

There  was  no  error  in  refusing  appellant's  special  charge  embraced 
in  its  fourteenth  assignment  of  error,  because  it  assumes  that  delays 
were  caused  by  the  wires  of  appellant  being  busy  in  the  transmission 
of  other  messages,  and  because  under  this  special  charge  appellant 
would  be  relieved  of  liability  if  its  wires  were  busy  in  the  transmission 
of  other  messages,  regardless  of  the  character  of  same,  or  for  whose 
benefit  they  were  being  transmitted.  Under  this  special  charge  appel- 
lant would  be  relieved  of  liability  if  its  wires  were  busy  in  the  trans- 
mission of  some  unimportant  matter  for  itself,  which  we  do  not  believe 
to  be  a  correct  principle  of  law. 

Appellant's  special  charge  set  out  in  its  fifteenth  assignment  of  error 
ignores  appellant's  liability  if  there  was  a  special  contract  to  rush  and 
promptly  deliver  the  message;  and  the  court's  main  charge  properly 
instructed  the  jury  as  to  appellant's  rights  under  its  rule  in  reference 
to  office  hours.     Hence  said  special  charge  was  properly  refused. 

The  special  charge  requested  by  appellant  and  embraced  in  its  six- 
teenth assignment  of  error,  ignored  appellant's  liability  in  the  event 
of  negligence  on  its  part  in  the  transmission  and  delivery  of  the  message 
after  its  receipt  at  its  Dallas  office,  and,  for  that  reason,  should  not 
have  been  given  to  the  jury ;  and,  in  so  far  as  it  was  proper  to  instruct 
the  jury  on  the  subject  matter  of  that  special  charge,  the  main  charge 
of  the  court  was  sufficient. 

Appellant's  seventeenth  assignment  of  error  is  overruled,  because 
there  was  evidence,  as  shown  by  the  record,  sufficient  to  support  a  find- 
ing by  the  jury  that  W.  W.  Simmons  was,  on  the  date  he  received 
the  message  in  question,  the  agent  of  and  acting  for  appellant;  and, 
further,  there  was  evidence  sufficient  to  support  a  finding  by  the  jury 
that  the  message  was  received  by  appellant  at  its  Dallas  office,  and  that 
after  so  receiving  same  it  failed  to  exercise  proper  diligence  in  trans- 
mitting and  delivering  same  to  appellee,  which  was  the  direct  and  prox- 
imate cause  of  his  damages,  and  that  being  true,  the  verdict  and  judg- 
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ment  were  supported  by  the  evidence,  although  Simmons,  the  party 
who  received  the  message  at  Weatherford,  might  not  have  been  the  agent 
of  appellant. 

No  reversible  error  being  pointed  out  in  the  record,  the  judgment 
of  the  court  below  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Parlin  &  Orendorpf  Company  v.  F.  D.  Glover  et  al. 

Decided  January  23,  1007. 

1. — Sale— Fraud — Revocation — Purchaser. 

Where  the  sale  of  property  was  induced  by  fraudulent  representations  the 
vendor  may  revoke  and  reclaim  the  property;  a  purchaser  from  the  first  vendee 
who  took  it  for  a  debt  and  with  notice  of  the  fraud  can  not  avoid  such  claim 
though  he  was  a  bona  fide  creditor  and  the  property  taken  by  him  was  not  in 
excess  of  his  debt. 

2. — Same— Pleading. 

Pleading  considered  and  held  to  state  a  good  cause  of  action  for  revocation 
of  a  sale  and  recovery  back  by  the  vendor  of  the  property  sold,  because  of  fraud 
by  the  purchaser. 

S. — Limitation — Amendment — New  Cause. 

The  original  petition  being  a  suit  to  recover  back  property  sold  on  the 
ground  that  the  sale  had  been  procured  by  fraud,  an  amendment  presenting  a 
cause  of  action  of  the  same  nature,  however  much  elaborated,  was  not  a  new 
cause  of  action  against  which  limitation  ran  after  the  filing  of  the  original 
petition. 

4. — Sale — Rescission — Parties. 

To  an  action  to  recover  from  a  second  vendee  property  the  first  vendee 
had  obtained  by  fraud  the  latter  is  not  a  necessary  party.  No  decree  of  rescis- 
sion is  necessary. 

Appeal  from  the  District  Court  of  Hays  County.  Tried  below  before 
Hon.  L.  W.  Moore. 

U.  F.  Short  and  Will  0.  Barber,  for  appellant. — False  and  fraudu- 
lent representations  made  by  a  purchaser  as  to  his  solvency  and  means 
of  payment,  whereby  he  induces  a  vendor  to  sell  him  goods  on  credit, 
gives  him  no  right  of  property  or  possession  to  the  goods  acquired, 
and  the  vendor,  upon  discovering  the  fraud,  may  retake  his  property. 
Meyers  v.  Bloon,  20  Texas  Civ.  App.,  554;  Fargo  v.  Eider,  36  S.  W. 
Rep.,  340;  Abilene  Mill,  etc.,  Co.  v.  Finley,  34  S.  W.  Rep.,  311. 

The  defrauded  vendor  may,  upon  discovering  the  fraud  by  which 
he  has  been  induced  to  part  with  his  goods,  retake  the  same,  unless 
they  have  been  sold  by  the  purchaser  to  an  innocent  vendee.  Hall 
v.  Hargadine,  McKittrick  Dry  Goods  Co.,  23  Texas  Civ.  App.,  149; 
Walsh  v.  Leeper  Hardware  Co.,  50  S.  W.  Rep.,  630;  Friedman  v. 
Boyd,  31  S.  W.  Rep.,  531;  Blum  v.  Jones,  23  S.  W.  Rep.,  844. 

McMeans  was  not  a  necessary  party  to  the  determination  of  this 
action.    No  title  passed  from  the  appellant  to  McMeans  or  from  Mc- 
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Means  to  the  defendants  under  the  allegations  of  the  petition,  which 
for  the  purposes  of  the  demurrer  are  taken  as  true.  All  said  parties 
were  wrongdoers,  and  only  the  parties  having  the  property  in  possession 
were  necessary  as  defendants.  Harrison  v.  Hawley,  2i>  S.  W.  Eep., 
765;  Morrison  v.  Adoue,  76  Texas,  255;  Rivers  v.  Foote,  11  Texas, 
662 ;  Dicey  on  Parties,  p.  439 ;  Hawes  on  Parties,  sec.  98 ;  Sayles*  Texas 
Pleading,  sec.  443. 

The  statute  of  limitations  had  not  barred  the  plaintiff's  action.  The 
fraud  was  discovered  on  the  19th  day  of  September,  1897,  and  appel- 
lant filed  his  original  petition  four  days  thereafter.  The  amended  pe- 
titions subsequently  filed  were  for  the  same  property,  and  merely  en- 
larged and  amplified  the  original  cause  of  action.  No  new  cause  of  ac- 
tion distinct  and  separate  from  that  contained  in  the  original  petition 
was  set  up.  Mexican  Cent.  Ey.  Co.  v.  Mitten,  13  Texas  Civ.  App., 
653;  Texas  &  Pac.  Ry.  Co.  v.  Buckalew,  34  S.  W.  Rep.,  165;  Massey 
v.  Blake,  3  Texas  Civ.  App.,  58 ;  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Eng- 
lish, 59  S.  W.  Rep.,  626;  Wood  on  Limitations  (3d  ed.),  sec.  294. 

4.  B.  Storey  and  fi.  E.  McKie,  for  appellees. — Defendants  were  bona 
fide  creditors  of  McMeans,  and  the  consideration  was  a  pre-existing, 
valid  indebtedness,  due  and  owing  by  McMeans  to  them,  and  the  con- 
sideration thus  paid  was  adequate  and  greater  in  value  than  the  value 
of  the  goods.  Bicocchi  v.  Casey-Swasey  Co.,  91  Texas,  267,  268 ;  Owens 
v.  Clark,  78  Texas,  550;  LaBelle  v.  Tidball,  69  Texas,  165;  Edwards 
v.  Dickson,  66  Texas,  614;  Lewy  v.  Pischl,  65  Texas,  320;  Greenleve  v. 
Blum,  59  Texas,  126;  Frazier  v.  Thatcher,  49  Texas,  26;  Iglehart  v. 
Willis,  58  Texas,  306;  Schneider  &  Davis  v.  Sansom,  62  Texas,  201; 
Edrington  v.  Rogers,  15  Texas,  188;  Hancock  v.  Horan,  15  Texas, 
511. 

The  first  amended  petition,  filed  October  1,  1901,  declaring  upon  a 
cause  of  action  ex  contractu  in  amendment  of  an  original  petition 
filed  September  23,  1897,  declaring  on  a  cause  of  action  ex  delicto, 
was  barred  by  the  two  and  four  years  statutes  of  limitation.  Rev.  Stats., 
1895,  arts.  3354,  3358;  Phoenix  Lumber  Co.  v.  Houston  Water  Co., 
94  Texas,  462;  Boyd  v.  Beville,  91  Texas,  439 ;  International  &  G.  N.  Ry. 
v.  Pape,  73  Texas,  502;  East  Line  &  R.  R.  Ry.  v.  Scott,  75  Texas,  84; 
Bigham  v.  Talbot,  63  Texas,  271;  McLane  v.  Belvin,  47  Texas,  493; 
2  Cyc,  p.  338;  Secord-Hopkins  Co.  v.  Lincoln,  173  111.,  357;  Buerstet- 
ta  v.  Tecumseh  National  Bank,  57  Neb.,  504 ;  Wood  v.  Anderson,  25  Pa., 
407 ;  Missouri,  K.  &  T.  Ry.  v.  Bagley,  3  L.  R.  A.,  N.  S.,  260,  and  foot 
note. 

KEY,  Associate  Justice. — This  is  a  sequestration  suit  instituted 
by  Parlin  &  Orendorff  Company  against  F.  D.  Glover  and  Cullen  Crews, 
for  the  recovery  of  nineteen  wagons,  alleged  to  belong  to  the  plaintiff. 
The  original  petition  was  filed  September  23,  1897,  and  for  cause  of 
action  alleged  that  on  the  20th  day  of  that  month  the  plaintiff  was 
lawfully  possessed  of  the  wagons  referred  to,  describing  them;  that 
the  defendants  wrongfully  took  them  from  the  plaintiffs  possession, 
and  refused  to  deliver  them  to  the  plaintiff.  On  September  26,  1904, 
the  plaintiff  filed  a  second  amended  original  petition,  showing  on  its 
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face  that  a  first  amended  original  petition  had  been  filed  October  7, 
1901,  which,  however,  is  not  embodied  in  the  transcript. 

The  defendants'  answer  contained  a  general  demurrer,  several  special 
exceptions,  a  general  denial  and  a  plea  in  reconvention  seeking  to  re- 
cover the  value  of  the  wagons  which  had  been  seized  under  the  writ 
of  sequestration  sued  out  by  the  plaintiff.  The  amended  petition  upon 
which  the  plaintiff  went  to  trial,  after  certain  preliminary  averments, 
reads  as  follows: 

"Plaintiff  states  that  in  the  month  of  February,  1897,  it  was  a  mer- 
chant doing  business  at  Dallas,  Texas,  and  engaged  in  the  sale  of  agri- 
cultural implements  and  machinery,  wagons  and  other  vehicles.  That 
during  said  month,  one  H.  A.  McMeans,  who  was  at  the  time  engaged 
in  merchandizing  in  the  town  of  San  Marcos,  in  the  State  of  Texas, 
desired  to  purchase  of  the  plaintiff  a  carload  of  wagons.  That  on  the 
22d  day  of  February,  1897,  the  said  H.  A.  McMeans  sent  to  the  plaintiff 
his  written  order,  requesting  plaintiff  to  ship  him  twenty-four  wagons 
of  various  sizes  and  descriptions,  for  which  he  offered  to  pay  plaintiff 
on  the  1st  day  of  October,  1897,  and  to  execute  his  notes  in  payment 
of  the  same,  with  interest  after  six  months  at  the  rate  of  eight  percent 
per  annum.  That  if  any  wagons  were  on  hand  on  the  first  day  of  Oc- 
tober, 1897,  they  were  to  be  carried  until  October  1,  1898.  That  the 
wagons  embraced  in  said  order  were  six  2%  inch  Bain  wagons  at  $47 
each,  eight  2%  inch  Bain  wagons,  $48  each,  and  ten  3  inch  Bain 
wagons  at  $49  each.  That  plaintiff  is  a  member  of  E.  G.  Dun  &  Co/s 
commercial  agency,  a  company  organized  and  existing  for  the  purpose 
of  collecting  information  as  to  the  circumstances,  standing  and  pecuniary 
liability  of  merchants  and  dealers  throughout  the  country,  and  keeping 
accounts  thereof,  so  that  the  subscribers  of  the  agency  when  applied  ' 
to  by  customers  to  sell  goods  to  them  on  credit  may  by  resorting  to 
the  agency  or  to  the  list  which  it  publishes  ascertain  the  standing  and 
responsibility  of  the  customers  to  whom  its  purpose  is  to  extend  credit. 
That  it  applied  to  the  said  Dun's  agency  for  a  report  of  the  financial 
standing  and  pecuniary  liability  of  the  said  H.  A.  McMeans,  in  order 
to  determine  whether  or  not  to  make  sale  to  him  of  the  wagons  which 
he  desired  to  buy  and  which  were  embraced  in  said  order.  That  the 
said  commercial  agency  did  furnish  a  report,  which  having  been  exam- 
ined by  the  servants  and  employes  of  the  plaintiff  at  Dallas,  Texas, 
they  found  to  be  insufficient  to  support  the  credit  desired  by  the  said 
McMeans,  and  thereupon  the  plaintiff  declined  and  refused  to  make 
said  sale  unless  further  assured  by  the  said  McMeans  of  his  ability 
to  pay  for  the  goods  he  desired  to  purchase  at  the  time  the  debt  created 
for  the  same  should  become  due.  That  thereupon  the  plaintiff,  through 
W.  M.  Bobinson,  its  agent  and  general  manager  at  Dallas,  Texas,  applied 
directly  to  the  said  H.  A.  McMeans  for  a  full  report  of  his  property 
and  effects,  and  also  of  all  his  liabilities,  in  order  that  the  plaintiff 
might  determine  whether  or  not  to  make  said  sale.  That  said  appli- 
cation for  a  special  report  of  his  financial  standing  was  made  to  the 
said  McMeans  about  the  6th  day  of  March,  1897.  That  on  the  8th 
day  of  Miarch,  1897,  in  obedience  to  said  request,  the  said  H.  A.  Mc- 
Means made  to  the  plaintiff  a  special  report,  a  copy  of  which  is  hereto 
attached,  marked  "Exhibit  A"  and  made  a  part  of  this  petition. 
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"Plaintiff  states  that  when  said  report  was  received  it  believed, 
and  said  McMeans  intended  that  it  should  believe,  and  it  had  good 
reason  to  believe,  that  the  cash  value  of  the  stock  on  hand  belonging 
to  the  said  McMeans  was  $8,500.  That  the  amount  of  cash  on  hand 
in  bank  was  $2,000,  and  that  the  total  assets  of  said  H.  A.  McMeans 
amounted  to  $10,800.  That  the  amount  of  indebtedness  outstanding 
against  said  McMeans  was  $3,000,  and  that  his  assets  above  his  lia- 
bilities were  of  the  value  of  $7,800.  That  in  addition  to  the  assets 
above  named,  plaintiff  was  the  owner  of  a  homestead  of  the  value  of 
$3,000.  After  relying  upon  the  truth  of  his  financial  statement,  and 
believing  the  same  to  be  true  and  that  the  said  McMeans  was  worth 
$7,800  over  and  above  all  of  his  liabilities,  and  that  all  of  his  liabilities 
were  disclosed  upon  said  statement,  plaintiff  concluded  to  make  the 
sale  of  said  wagons  to  the  said  McMeans  on  the  credit  desired  in  said 
order,  and  that  it  did  make  said  sale;  but  plaintiff  avers  that  the  said 
financial  statement  was  not  a  true  and  correct  statement  of  the  financial 
condition  of  the  said  McMeans.  That  his  stock  of  goods  at  the  time 
said  statement  was  made  did  not  exceed  in  value  the  sum  of  $6,000, 
and  that  the  said  McMeans  had  nothing  to  his  credit  in  bank,  instead  of 
the  sum  of  $2,000,  as  stated  in  said  report.  That  instead  of  his  liabili- 
ties for  merchandise  and  open  account  not  due  being  about  $3,000, 
plaintiff  states  that  the  liability  then  existing  and  outstanding  and  undue 
were  about  the  sum  of  $7,000. 

"In  answer  to  the  inquiry  whether  any  loans  existed  to  friends  or 
relatives,  plaintiff  states  that  said  McMeans  made  no  answer  thereto, 
intending  that  the  plaintiff  should  believe,  and  plaintiff  states  that 
it  did  believe,  that  no  such  indebtedness  existed  to  friends  or  relatives, 
whereas  in  truth  and  in  fact,  plaintiff  states  that  the  said  McMeans 
was  indebted  to  the  defendants  P.  D.  Glover  and  Cullen  Crews  in 
the  sum  of  $7,500  for  borrowed  money,  and  that  the  sum  so  borrowed 
from  said  defendants  constituted  the  entire  capital  upon  which  the 
said  McMeans  began  and  established  his  business.  That  instead  of 
assets  above  his  liabilities  and  above  his  homestead  exemptions  of  the 
value  of  $7,800,  plaintiff  avers  that  the  said  McMeans  was  indebted  on 
the  date  said  report  was  made  for  every  dollar  of  the  goods  which  his 
stock  contained,  either  to  the  merchants  from  whom  said  stock  was 
purchased  or  to  the  defendants  P.  G.  Glover  and  Cullen  Crews,  for  the 
sum  advanced  by  them  to  make  cash  purchases ;  that  instead  of  being  sol- 
vent, the  said  H.  A.  McMeans  was  bankrupt  and  insolvent  and  knew 
himself  to  be  so,  and  made  all  said  representations  to  the  plaintiff  for 
the  fraudulent  purposes  of  obtaining  its  goods  and  cheating  and  defraud- 
ing it  of  the  value  thereof. 

"That  in  answer  to  the  question  who  is  your  largest  creditor,  the 
said  H.  A.  McMeans  answered  Eli  Walker  Dry  Goods  Company,  of 
St.  Louis ;  whereas,  in  truth  and  in  fact,  the  said  Eli  Walker  Dry  Goods 
Company  was  not  the  largest  creditor,  but  the  said  McMeans  was  indebt- 
ed to  the  said  Eli  Walker  Dry  Goods  Company  only  in  about  the  sum 
of  $500,  whereas  he  was  indebted  to  the  defendants  in  the  sum  of 
$7,500,  as  hereinbefore  stated.  Wherefore,  plaintiff  states  that  the  said 
H.  A.  McMeans  obtained  from  the  plaintiff  the  possession  of  the  prop- 
erty described  in  its  original  petition  filed  herein,  and  also  hereinafter 
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described,  by  false  and  fraudulent  representations,  and  for  the  purpose 
of  cheating  and  defrauding  the  plaintiff  of  the  value  thereof,  and  that 
the  sale  made  by  the  plaintiff  of  said  wagons  was  null  and  void. 

"That  said  wagons  were  shipped  by  the  plaintiff  to  the  said  H.  A. 
McMeans  under  the  circumstances  above  related  about  the  first  of 
April,  1897,  and  were  received  by. said  H.  A.  McMeans  and  accepted 
by  him  during  said  month  of  April,  1897. 

"Plaintiff  further  states  that  for  many  years  prior  to  1897,  the 
said  H.  A.  McMeans  had  been  the  intimate  friend  associate  of  the 
said  defendants  F.  D.  Glover  and  Cullen  Crews.  That  said  McMeans 
was  and  was  well  known  to  each  of  said  defendants  to  be  absolutely 
worthless  and  insolvent  in  a  financial  6ense.  That  in  addition  to  being 
worthless  and  insolvent,  he  was  a  man  of  dissipated  habits,  and  that 
his  impoverished  financial  condition  was  largely  due  to  this  vice.  That 
the  said  defendants  desired  to  engage  in  the  mercantile  business  them- 
selves at  San  Marcos,  Texas,  but  being  unwilling  to  incur  the  respon- 
sibility of  such  an  enterprise  in  their  own  names,  but  willing  to  be 
known  therein  only  in  case  the  venture  proved  successful,  determined 
to  establish  the  said  H.  A.  McMeans,  and  in  case  he  became  successful, 
they  would  share  with  him  in  the  responsibility  of  being  such  owners 
only  after  success  had  been  assured.  With  this  purpose  in  view,  plain- 
tiff states  they,  the  said  defendants,  lent  to  the  said  McMeans  the 
sum  of  $7,500,  with  the  agreement  and  understanding  that  the  said 
McMeans  should  establish  a  mercantile  business  in  said  town  of  San 
Marcos,  and  that  when  said  business  was  fully  established  and  proven 
to  be  safe,  that  then  the  said  defendants  would  become  part  owners 
of  it,  and  would  share  in  the  profits  and  losses.  That  said  defendants 
declined  to  become  such  owners  until  the  experiment  had  been  fully 
tried  and  the  enterprise  established  and  proven  to  be  profitable.  That 
until  such  time  the  said  defendant  would  only  be  the  creditors  of  the 
said  McMeans,  and  that  their  responsibility  as  owners  should  not  at- 
tach, and  that  with  this  distinct  agreement  and  understanding  between 
said  defendants  and  the  said  H.  A.  McMeans,  the  sum  of  $7,500  was 
lent,  and  the  said  McMeans  received  the  money  and  used  it  in  the  pur- 
chase of  his  goods  and  for  establishing  a  credit  upon  which  he  could 
obtain  goods. 

"Plaintiff  further  states  that  during  all  the  time  the  said  store  was 
in  existence  under  the  conduct  of  the  said  McMeans,  his  indebtedness 
to  the  said  defendants  was  concealed  from  all  of  his  creditors.  That 
in  making  his  financial  reports  to  the  mercantile  agencies  and  to  the 
plaintiff,  said  indebtedness  was  concealed  and  suppressed  in  order  to  de- 
ceive those  whom  he  desired  to  trust  him.  That  said  concealment  was 
by  the  connivance  and  with  the  sanction  and  consent  of  said  defend- 
ants, and  that  each  of  said  defendants  counseled  and  advised  said  Mc- 
Means to  conceal  said  indebtedness  in  order  that  credit  would  be  freely 
extended  by  the  wholesale  dealers  from  whom  he  purchased  goods.  That 
the  said  McMeans  and  the  said  defendants  intended  and  it  was  under- 
stood between  them  that  in  case  the  venture  under  the  conduct  of  the 
said  McMeans  should  prove  unsuccessful,  that  then  the  stock  of  goods 
under  the  management  of  the  said  McMeans  would  be  sold  and  delivered 
Vol.  XLV.  Civil— 7. 


98  Texas  Civil  Appeals  Reports,  Vol.  45.       [January, 

to  said  defendants,  or  that  they  would  be  fully  secured  and  protected 
by  a  preferential  deed  of  trust  or  other  conveyance  made  to  exclude 
all  creditors  save  and  accept  the  said  defendants,  and  that  only  the 
innocent  victims  of  the  said  McMeans  would  be  the  real  sufferers  from 
his  misfortune.  ' 

"Plaintiff  states  that  after  said  goods  were  sold  and  delivered  to  the 
said  McMeans  in  the  manner  and  under  the  circumstances  above  de- 
scribed they  were  taken  in  charge  by  said  purchaser  and  remained  in 
the  stock  until  the  18th  day  of  September,  1897,  when  the  said  defend- 
ants Glover  and  Crews  learned  that  the  said  mercantile  venture  under- 
taken by  the  said  McMeans  would  likely  prove  disastrous,  and  thereupon 
on  said  date  they  required  the  said  McMeans  to  transfer  and  deliver 
to  them  the  entire  stock  of  goods,  notes  and  accounts,  including  the 
wagons  then  on  hand  which  had  been  obtained  from  the  plaintiff 
under  the  circumstances  hereinbefore  related.  That  said  pretended 
sale  was  made  for  a  grossly  exaggerated  consideration,  and  that  it  was 
really  made  in  payment  of  the  prior  indebtedness  due  and  owing  from 
said  H.  A.  McMeans  to  said  defendants,  and  that  no  other  considera- 
tion was  paid  for  said  transfer,  as  plaintiff  is  informed  and  believes  and 
alleges.  That  the  said  defendants  F.  D.  Glover  and  Cullen  Crews 
knew,  or  could  by  the  exercise  of  ordinary  diligence  have  known  that 
the  said  wagons  had  been  obtained  from  the  plaintiff  by  the  fraudulent 
means  hereinbefore  stated,  and  that  they  had  never  been  paid  for  in 
'  whole  or  in  part.  That  there  was  at  the  time  of  the  transfer  by  the 
said  H.  A.  McMeans  to  said  defendants,  nineteen  of  the  wagons  of 
the  value  of  $60  each,  and  of  the  total  value  of  $1,140,  which  said 
McMeans  had  obtained  from  plaintiff  by  the  fraudulent  means  herein- 
before related,  and  that  the  same  were  delivered  by  the  said  McMeans 
to  the  defendants  under  the  circumstances  hereinbefore  related,  at  and 
before  the  bringing  of  this  suit.  Plaintiff  states  that  it  had  no  knowl- 
edge of  the  fraud  perpetrated  upon  it  by  the  said  H.  A.  McMeans  until 
about  the  19th  of  September,  1897,  when  it  learned  of  the  transfer  of 
said  wagons  and  other  goods  embraced  in  the  stock  belonging  to  the 
said  McMeans  to  said  defendants.  That  it  never  knew  or  had  any  reason 
to  believe  that  the  representations  made  by  the  said  H.  A.  McMeans 
to  this  plaintiff  in  order  to  obtain  credit  were  untrue  or  false  in  any 
respect,  until  it  learned  the  same  by  inquiring  after  the  transfer  of  the 
stock  of  goods  to  the  defendants  on  the  18th  day  of  September,  1897, 
as  hereinbefore  stated. 

"Plaintiff  states  that  said  defendants  are  not  the  purchasers  of  said 
wagons  in  good  faith,  but  that  the  same  were  obtained  from  the  said 
McMeans  with  full  knowledge  that  they  were  really  the  property  of 
the  plaintiff,  having  been  obtained  by  him  by  fraud,  and  that  they  were 
received  by  defendants  in  bad  faith. 

therefore  it  says  that  it  has  never  parted  with  its  title  to  said 
property,  and  that  the  sale  made  by  it  to  the  said  H.  A.  McMeans  is 
absolutely  void.  That  it  is  the  real  owner  of  said  wagons  and  entitled 
to  the  possession  thereof.  Wherefore,  it  says  that  defendant  having 
already  been  cited  to  answer  in  this  behalf,  and  having  fully  answered, 
plaintiff  prays  for  judgment  for  the  recovery  of  its  property,  and  costs 
of  suit  and  for  all  proper  relief." 
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In  addition  to  the  general  demurrer  and  certain  other  special  excep- 
tions, the  defendants  excepted  specially  to  the  petition  for  the  following 
reasons : 

1.  Because  it  does  not  show  when  plaintiff  first  discovered  the  al- 
leged fraud,  and  does  not  show  any  rescission  of  the  sale  before  Mc- 
Means  had  sold  the  property  to  the  defendants,  and  because  it  is  shown 
that  the  original  petition  was  not  filed  until  after  the  defendants  became 
purchasers  and  until  more  than  four  years  after  the  filing  of  the  original 
petition. 

2.  Because  McMeans  was  not  made  a  party  defendant,  and  because 
more  than  four  years  had  elapsed  between  the  date  of  the  sale  and  the 
filing  of  the  second  amended  original  petition. 

3.  Because  it  appears  that  the  plaintiff  has  ratified  the  sale  by  wait- 
ing more  than  four  years  before  seeking  a  rescission. 

4.  Because  MfeMeans  was  a  necessary  party  defendant. 

These  special  exceptions,  as  well  as  the  general  demurrer,  were  sus- 
tained. There  was  a  trial  upon  the  cross  action  and  judgment  rendered 
thereon  in  favor  of  the  defendants,  and  the  plaintiff  has  appealed  and 
assigns  as  error  the  action  of  the  court  in  sustaining  the  general  de- 
murrer and  special  exceptions  to  the  amended  petition. 

Opinion. — We  think  the  petition  states  a  good  cause  of  action  against 
the  defendants,  and  that  the  trial  court  committed  error  in  the  rulings 
referred  to.  Counsel  for  appellees  earnestly  insist  in  their  brief  that 
the  rulings  complained  of  are  sustainable  for  the  reasons  pointed  out 
in  the  exceptions,  and  especially  for  the  reasons  (1)  that  it  affirmatively 
appears  on  the  face  of  the  petition  that  the  defendants  were  bona  fide 
creditors  of  McMeans,  and  that  the  property  purchased  was  not  in 
excess  of  the  debt  for  the  payment  of  which  they  received  it;  (2)  that 
the  second  amended  original  petition  shows  that  the  cause  of  action  ac- 
crued more  than  four  years  before  that  pleading  was  filed,  and  was 
therefore  barred  by  the  statute  of  limitations. 

Many  authorities  are  cited  upon  the  proposition  that  a  creditor  may 
purchase  from  his  debtor  sufficient  property  to  pay  the  debt,  although 
such  creditor  mav  have  notice  of  the  fact  that  the  insolvent  debtor 
intends  by  such  sale  to  hinder,  delay  or  defraud  other  creditors,  but 
the  cases  cited  are  not  in  point.  Appellant  is  not  suing  as  a  creditor 
of  McMeans,  but  is  suing  to  recover  property  alleged  to  belong  to  appel- 
lant, and  to  have  been,  as  against  appellant,  wrongfully  acquired  by 
appellees.  The  case  does  not  involve  any  question  of  the  relative  rights 
of  creditors.  It  is  true  that  the  petition  alleges  a  sale  of  the  property 
by  appellants  to  McMeans;  but  it  also  alleges  facts  which  show  that 
the  sale  was  procured  by  misrepresentation  and  fraud  on  the  part  of 
McMeans,  and  alleges  that  the  appellees  had  knowledge  of  such  facts 
at  the  time  they  acquired  the  property  from  him.  Upon  this  state  of 
facts  appellant  had  the  right  to  disavow  the  sale  and  recover  the  prop- 
erty.    (Morrison  v.  Adoue,  76  Texas,  255.) 

Upon  the  subject  of  limitation  appellees'  contention  would  be  correct 
if  the  filing  of  the  second  amended  original  petition  was  the  beginning 
of  the  suit,  but  such  is  not  the  case.  It,  like  the  original  petition, 
alleges  that  appellant  is  the  owner  of  the  property  and  that  the  defend- 
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ants  have  wrongfully  converted  it,  and  asks  for  judgment  for  the  prop- 
erty. It  is  true  that  the  amended  petition  is  much  more  elaborate, 
but,  after  all,  it  seeks  to  recover  the  same  property  and  upon  the  same 
ground,  that  of  title  and  conversion,  alleged  in  the  original  petition. 
This  does  not  constitute  a  new  cause  of  action.  (Massey  v.  Blake,  3 
Texas  Civ.  App.,  58,  21  S.  W.  Rep.,  782 ;  Galveston,  H.  &  S.  A.  Ey.  Co. 
v.  English,  59  S.  W.  Rep.,  626 ;  Texas  &  Pac.  Ry.  Co.  v.  Buckalew,  34 
S.  W.  Rep.,  165 ;  Mexican  Cent.  Ry.  Co.  v.  Mitten,  13  Texas  Civ.  App., 
653;  Landa  v.  Obert,  78  Texas,  33.) 

Nor  do  we  believe  that  it  was  essential  that  McMeans  should  be  made 
a  party  defendant.  The  petition  does  not  seek  to  obtain  a  judgment 
rescinding  the  contract  of  sale,  but  alleges  facts  which,  if  true,  entitled 
appellant  to  disavow  and  repudiate  the  sale  and  retake  or  maintain  an 
action  to  recover  the  property.  It  also  alleges  that  a  conspiracy  was 
entered  into  between  McMeans  and  appellees  for  the  purpose  of  obtain- 
ing the  property  from  appellant  by  false  and  fraudulent  representations. 
If  this  be  true,  then  appellees  and  McMeans  are  joint  tort  feasors,  and 
it  is  a  familiar  rule  that  such  wrongdoers  may  be  sued,  either  jointly 
or  severally. 

For  the  errors  referred  to  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 


Consolidated  Kansas  City  Smelting  &  Refining  Company  v. 

Chas.  H.  Binkley  et  al. 

Decided  January  23,  1907. 

1. — Improper  Testimony — Harmless. 

Where  testimony  taken  by  itself  might  be  objectionable,  the  party  com- 
plaining of  its  admission  must  make  it  appear  by  the  statement  in  his  brief 
that  there  was  no  other  testimony  in  the  case  to  the  same  effect,  in  order  to 
show  that  he  was  probably  injured  thereby. 

8. — Charge — Harmless  Omission. 

A  special  charge  given  at  the  instance  of  one  defendant  which  instructs  a 
verdict  for  such  defendant  on  a  given  state  of  facts,  can  not  be  complained  of 
by  a  codefendant  on  the  ground  that  said  charge  should  have  instructed  a 
verdict  for  both  defendants  when  the  verdict  was  against  both  defendants. 

3. — Joint  Negligence — Joint  Liability — Contribution. 

Where  a  railroad  company  constructed  its  tracks  upon  the  premises  of  a 
smelting  company  with  the  permission  and  for  the  benefit  of  said  smelting 
company,  and  the  smelting  company  afterwards  constructed  a  blast  pipe  so 
close  and  low  over  the  tracks  of  the  railroad  company  as  to  be  dangerous  to 
the  employes  of  the  railroad  company,  the  smelting  company  was  not  merely 
a  constructive  or  passive,  but  an  active  wrongdoer,  and  was  liable  for  a  re- 
sulting injury,  even  though  the  railroad  company  was  also  negligent  in  not 
warning  its  employes  of  the  dangerous  position  of  the  pipe.  In  such  case  no 
right  of  contribution  exists  between  the  two  defendants. 

4. — Negligence — Question  of  Fact. 

Whether  or  not  plaintiff  was  guilty  of  negligence  by  sitting  on  the  brake- 
wheel  with  his  back  to  the  engine  at  the  time  he  was  injured  was  a  question 
of  fact  for  the  jury  to  determine  under  all  the  facts  and  circumstances. 
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5. — Pleading — Evidenoe — Immaterial  Varianoe. 

Plaintiff  alleged  in  his  petition  that  he  was  releasing  a  brake,  in  the  dis- 
charge of  his  duties,  at  the  time  he  was  knocked  off  and  injured.  There  was 
testimony  that  he  was  sitting  on  the  brake  when  knocked  off.  The  variance 
was  immaterial.  It  was  only  necessary  for  him  to  prove  the  substance  of  the 
issue — that  he  was  there  in  the  discharge  of  his  duties. 

6. — Use  of  Premises — Care  by  Owner. 

Where  one  is  rightfully  upon  the  premises  of  another  it  is  the  duty  of  the 
owner  to  abstain  from  doing  anything  which  ordinary  care  would  forbid  as 
likely  to  injure  the  person  so  using  the  premises. 

7. — Argument  of  Counsel — Admission  of  Nonliability — Rights  of  Parties. 

Counsel  for  plaintiff  said  in  his  argument  to  the  jury  that  he  did  not 
think  appellant  was  liable  in  this  suit.  Appellant's  codefendant  objected,  and 
asked  to  have  the  remark  excluded,  to  which  appellant  objected,  and  the  court 
instructed  the  jury  not  to  consider  the  remark.  Held,  the  remark  was  not 
evidence  and  the  appellant  acquired  no  right  thereby  to  be  dismissed  from 
the  suit.  It  was  the  duty  of  the  court  under  the  circumstances  to  submit  the 
case  correctly  as  to  both  defendants. 

8. — Costs. 

A  question  of  costs  not  raised  in  the  trial  court  can  not  be  raised  for  the 
first  time  on  appeal. 

Appeal  from  the  District  Court  of  El  Paso  County.  Tried  below  be- 
fore Hon.  J.  M.  Goggin. 

Waters  Davis  for  appellant. — Whether  it  was  competent  to  draw  a 
comparison  between  the  Santa  Fe  and  the  G.  H.  &  S.  A.  railway  tracks, 
or  not,  the  court  should  not  have  heard  codefendant  object  to  the  proof 
offered  by  plaintiff  after  codefendant,  itself,  had  introduced  testimony 
drawing  a  comparison  between  these  tracks  on  the  main  line,  for  the 
purpose  of  showing  that  its  track  could  not  be  depressed  at  the  point 
of  the  accident,  like  the  Santa  Pe  track.  Galveston,  H.  &  S.  A.  By. 
v.  Udalle,  91  S.  W.  Rep.,  330;  San  Antonio  &  A.  P.  Ry.  v.  Robinson, 
79  Texas,  610,  15  S.  W.  Rep.,  585;  Markham  v.  Carothers,  47  Texas, 
27;  Wade  v.  Love,  69  Texas,  524,  525;  Kingsley  v.  Schmicker  (T.  C. 
A.),  60  S.  W.  Rep.,  331. 

It  is  error  to  permit  a  witness  to  give  his  opinion  as  to  whether  or 
not  an  accident  would  have  occurred  under  any  state  of  facts,  much 
more  so  it  is  erroneous  to  permit  one  to  say  that  in  his  opinion  the 
accident  would  not  have  happened  if  the  pipe  had  been  so  many  feet 
high,  when  the  witness  did  not  see  the  accident,  did  not  know  the  height 
of  the  car,  did  not  know  the  height  of  the  man,  and  did  not  know  the 
height  of  the  pipe  above  the  rails.  Trinity  &  Sabine  Ry.  v.  Lane, 
79  Texas,  645;  Shelby  v.  Claggett,  46  Ohio,  549;  Harris  v.  Detroit, 
76  Mich.,  227;  authorities  cited  under  note  30  Am.  R.,  38. 

It  is  not  actionable  negligence  for  one  to  have  on  his  own  premises 
open  and  obvious  dangers,  and  not  concealed  and  hidden  ones.  O'Neil 
v.  Chicago  &  I.  C.  Ry.   (Ind.),  31  N*.  E.,  670. 

As  to  the  action  of  appellant  with  reference  to  the  erection  and  main- 
tenance of  the  pipe  in  question,  the  doctrine  of  res  ipsa  loquitor  is  not 
applicable,  and  the  court  should  have  given  the  special  charge  of  appel- 
lant that  advised  the  jury  that  proof  of  the  happening  of  the  accident 
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does  not  necessarily  establish  the  fact  of  negligence.    Railway  v.  Han- 
son (T.  C.  A.),  90  S.  W.,  1124. 

A  person  in  erecting  permanent  structures  upon  his  premises  may 
assume  that  those  using  such  premises  will  exercise  ordinary  care,  and 
the  person  erecting  such  structures  is  not  bound  to  anticipate  negli- 
gence on*  the  part  of  those  using  same,  and  is  not  bound  to  erect  such 
structures  so  as  to  be  more  than  reasonably  secure  and  safe,  when  its 
premises  are  used  by  persons  in  the  exercise  of  ordinary  care  and  pru- 
dence. 

To  the  effect  that  one  need  not  anticipate  negligence.  Seale  v.  Gulf, 
C.  &  S.  F.  Ry.,  65  Texas,  280. 

The  measure  of  duty,  as  fixed  by  the  court  in  the  sixth  paragraph  of 
its  charge,  is  too  absolute.  It  is  not  the  duty  of  a  person  (as  charged 
by  the  court)  to  exercise  care  to  insure  the  safety  of  persons  on  its 
premises.  It  is  enough  that  the  owner  of  such  premises  does  no  overt 
act  that  results  in  injury  to  persons  on  its  premises,  even  when  they  are 
there  by  its  express  or  implied  invitation.  Such  owner  could  not  be 
required  to  insure  such  persons  against  injuries  inflicted  by  negligence 
of  their  fellow  servants  or  others  not  under  such  owner's  control.  Mc- 
Inerney  v.  Delaware  &  H.  Canal  Co.  (N.  Y.),  45  N.  E.  Rep.,  848. 

Plaintiff  was  on  appellant's  premises  as  a  mere  licensee,  and  not  by 
invitation  from  appellant,  so  that  if  appellant  owed  plaintiff  any  duty, 
it  was  only  to  expose  him  to  no  trap  or  pitfall  and  suty'ect  him  to  no 
fraud,  etc.  Lake  Erie  &  W.  Ry.  v.  Maus  (Ind.),  51  N.  E.,  736,  and 
authorities  there  cited;  Gibson  v.  Leonard  (111.),  17  Law  Rep.  Ann., 
588;  Reardon  v.  Thompson  (Mass.),  21  N.  E.,  369. 

Codefendant  railway,  having  entered  into  a  contract  with  appellant, 
whereby  the  former  occupied,  with  appellant's  permission,  a  portion 
of  appellant's  premises  with  the  roadbed  and  track  of  the  former,  which 
track  codefendant  agreed  to  keep  in  proper  condition,  there  was  no 
covenant  or  duty  making  appellant  responsible  for  the  condition  of  the 
premises,  but  codefendant,  as  independent  contractor,  tenant  by  suffer- 
ance, or  lessee  under  appellant,  was  alone  responsible.  Appellant  under 
the  facts  violated  no  duty  that  it  owed  to  plaintiff.  San  Antonio  Edi- 
son Co.  v.  Dixon  (T.  C.  A.),  42  S.  W.  Rep.,  1011;  Goodlander  Mill 
Co.  v.  Standard  Oil  Co.,  63  Fed.,  405;  Roddy  v.  Missouri  Pac.  Ry.  (Mo.), 
12  Law  Rep.  Ann.,  748-9;  Mclnerney  v.  Delaware  &  H.  Canal  Co. 
(N*.  Y.),  45  N.  E.,  848;  Lake  Erie  &  W.  Co.  v.  Maus  (Ind.),  51  N.  E., 
735 ;  Saving  Bank  v.  Ward,  100  IT.  S.,  204,  25  L.  Ed.,  624 ;  New  York 
Cent.  &  H.  R.  Ry.  (N.  Y.),  23  Am.  R.,  37;  Fowles  v.  Briggs  (Mich.), 
40  Law  Rep.  Ann.,  528. 

Galveston,  H.  &  S.  A.  Ry.  v.  Sweeney  (T.  C.  A.),  24  S.  W.  Rep., 
949;  Kappes  v.  Brown  Shoe  Co.  (Mo.),  90  S.  W.  Rep.,  1163,  to  show 
that  if  there  was  any  negligence  as  to  the  pipes,  it  was  not  concatenated 
as  cause  and  effect  with  negligence  of  codefendant  and  plaintiff's  fellow 
servants,  so  as  to  be  a  concurrent  cause,  that  proximate  cause  is  or- 
dinarily a  question  for  the  jury. 

If  subsequent  to  the  original  wrongful  or  negligent  act,  a  new  cause 
has  intervened,  of  itself  sufficient  to  stand  for  the  cause  of  the  misfor- 
tune, the  former  must  be  considered  as  too  remote.  Texas  &  Pac.  Rv. 
v.  Doherty  (T.  C.  A.),  15  S.  W.  Rep.,  44;  Fowles  v.  Briggs  (Mich.), 
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40  Law  Rep.  Ann.,  528;  Wharton  on  Negligence,  sec.  439;  Curtin  v. 
Somerset  (Pa.),  12  Law  Rep.,  Ann.,  322  and  note;  Goodlander  M.  Co. 
v.  Standard  Oil  Co.,  63  Fed.,  405,  406 ;  Alexander  v.  Town  of  Newcastle 
(Ind.),  17  N.  E.,  200. 

Though  codefendant  would  be  liable  for  the  negligence  of  plaintiff's 
fellow  servants,  appellant  would  not  be  liable  therefor,  and  if  the  neg- 
ligence of  plaintiffs  fellow  servants  was  the  proximate  cause  of  plain- 
tiff's injuries,  plaintiff  could  not  recover  against  this  appellant  Evans 
v.  Sabine  &  E.  T.  Ry.  (Tex.  Sup.),  18  S.  W.  Rep.,  493;  New  York,  C. 
&  St.  L.  Ry.  v.  Perigeuy  (Ind.),  34  N.  E.,  235;  Kappes  v.  Brown  Shoe 
Co.  (Mo.),  90  S.  W.  Rep.,  1163. 

Where  the  danger  to  plaintiff  from  a  permanent  structure  is  open  and 
obvious,  the  risks  are  assumed,  and  it  is  not  further  necessary  that  plain- 
tiff appreciate  the  danger  at  the  time  of  the  accident,  especially  where 
his  failure  to  look  out  for  himself  is  not  caused  by  attention  to  his 
duties.  International  &  G.  N.  Ry.  v.  Story  (T.  C.  A.),  62  S.  W.  Rep., 
132 ;  3  Elliot  on  R.  R.,  p.  2022,  and  authorities  cited ;  Missouri,  -K.  & 
T.  Ry.  v.  Hanson  (T.  C.  A.),  90  S.  W.  Rep.,  1122. 

An  employe  assumes  the  risks,  that  are  open  and  obvious,  from  per- 
manent structures  that  were  already  erected  when  such  employe  entered 
the  service.  This  rule,  so  far  as  concerns  the  appellant,  is  absolute  and 
without  exception,  though,  as  to  codefendant,  it  is  affected  by  the 
other  principle  that  the  servant  does  not  assume  risks  caused  by  the 
masters  negligence.  Missouri,  K.  &  T.  Ry.  v.  Hanson,  supra ;  Pennsyl- 
vania Ry.  v.  Finney  (Ind.),  42  N.  E.,  818;  Sherman  &  Redfield 
on  Negligence,  p.  201 ;  Rogers  v.  Galveston  City  Ry.,  76  Texas,  503 ; 
Hildenbrand  v.  Marshall  (Tex.  Ct.  Ap.),  69  S.  W.  Rep.,  493;  3  Elliot 
on  R.  R.,  p.  2022;  Gibson  v.  Erie  Ry.  (N.  Y.),  20  Am.  Rep.,  552; 
O'Neil  v.  Chicago  &  I.  C.  Rv.  (Ind.),  31  N.  E.,  670;  Williams  v. 
Delaware,  L.  &  W.  Ry.  (N.  Y.),  22  N.  E.,  1117. 

One  not  in  the  discharge  of  his  duties  or  acting  under  orders,  who 
fails  to  look  out  for  a  structure  that  is  permanent  and  apparent,  is 
guilty  of  contributory  negligence  and  can  not  recover.  Pennsylvania 
Co.  v.  Finney  (Ind.),  42  N.  E.,  818;  Gibson  v.  Erie  Ry.,  66  N.  Y.,  449, 
s.  c,  20  Am.  Rep.,  554;  Williams  v.  Delaware  Ry.  (N.  Y.),  22  N.  E., 
1117. 

A  charge  that  permits  a  recovery  upon  a  theory  different  from  that 
pleaded,  or  a  charge  that  states"  an  erroneous  proposition  of  law,  or  that 
is  not  based  upon  facts  in  proof,  should  not  be  given.  Schulz  v.  Tess- 
man,  92  Texas,  491. 

Where  one  railway  permits  another  railway  to  use  its  tracks :  Pull- 
man Co.  v.  Norton  (T.  C.  A.),  91  S.  W.  Rep.,  841;  Roddy  v.  Missouri 
Pac.  Ry.  (Mo.),  12  Law  Rep.  Ann.,  748. 

Patterson  &  Wallace,  for  appellee. — It  was  an  undisputed  fact  that 
the  railway  track. was  constructed  through  appellant's  premises  by  its 
permission,  and  after  the  track  was  constructed  and  in  operation  appel- 
lant constructed  and  maintained  across  said  track  its  pipes,  which  caused 
said  accident,  and  that  the  said  pipes  were  constructed  and  maintained 
by  appellant  so  near  the  top  of  defendant  railway  company's  cars  as  to 
unnecessarily  endanger  the  lives  of  switchmen,  who  might  be  switching 
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cars  on  this  track,  which  danger  was  known  to  appellant,  or  could  have 
been  known  to  it  by  the  exercise  of  ordinary  care  and  diligence,  and  plain- 
tiff having  been  injured  without  fault  or  contributory  negligence  on  his 
part,  both  of  said  defendants  are  jointly  liable  to  him  for  said  accident, 
and  the  court  in  its  main  charge  so  instructed  the  jury.  Dillingham  v. 
Crank  et  al,  27  S.  W.  Rep.,  93 ;  Southwestern  Tel.  Co.  v.  Crank,  27 
S.  W.  Rep.,  38;  Fry  v.  Hillan,  37  S.  W.  Rep.,  359;  Bennett  v.  Louisville 
&  N.  Ry.  Co.,  102  TJ.  S.,  577  (26  L.  Ed.,  235). 

Appellant,  having  by  its  own  act  constructed  the  pipes  in  such 
close  proximity  to  the  track  as  to  render  the  track  dangerous  to  switch- 
men, there  was  no  intervening  cause  provided  the  jury  should  find  from 
the  instruction  of  the  court  that  appellant  was  guilty  of  negligence  in 
constructing  and  maintaining  the  pipes  across  the  track  at  the  time  of 
said  accident,  and  the  court  therefore  properly  refused  said  special  in- 
struction. Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Nass,  57  S.  W.  Rep.,  910 ; 
Southwestern  Tel.  Co.  f  Crank,  27  S.  W.  Rep.,  38;  Dillingham  v. 
Crank,  27  S.  W.  Rep.,  93 ;  Erslew  v.  New  Orleans  &  N.  E.  Ry.  Co.,  21 
Southern,  154 ;  Cooley  on  Torts,  pp.  144-148. 

An  employe  may  assume  that  his  master  will  provide  for  his  use  a 
reasonably  safe  place  to  do  his  work,  and  he  does  not  assume  the  risk  of 
an  overhead  obstruction  unless  "he  knows  of  the  same  and  the  attendant 
risk,  or  in  the  ordinary  discharge  of  his  duties  must  necessarily  have 
acquired  the  knowledge."  Missouri,  K.  &  T.  Ry.  Co.  v.  Hannig,  43 
S.  W.  Rep.,  510;  Bonnet  v.  Galveston,  H.  &  S.  A.  Ry.  Co.,  89  Texas, 
72 ;  Texas  &  N.  0.  Ry.  Co.  v.  Bingle,  42  S.  W.  Rep.,  971. 

The  undisputed  evidence  showed  that  this  track  was  constructed  by 
the  railroad  company  by  permission  and  agreement  of  appellant,  and 
that  after  the  railroad  was  constructed*  appellant  built  and  maintained 
the  pipes  across  the  track  and  that  this  track  was  used  for  the  benefit  of 
both  defendants.  Defendants,  if  liable  at  all,  were  jointly  liable  as 
joint  tort  feasors,  and  appellant  having  negligently  constructed  the  pipes 
had  no  right  to  recover  over  against  its  codefendant  for  its  own  negli- 
gence. Dillingham  v.  Crank,  27  S.  W.  Rep.,  93;  Galveston,  H.  &  S.  A. 
Ry.  Co.  v.  Nass,  57  S.  W.  Rep.,  910;  Galveston,  H.  &  S.  A.  Ry.  Co. 
v  .Croskell,  25  S.  W.  Rep.,  486 ;  Markham  v.  Houston  Direct  Navigation 
Co.,  73  Texas,  249;  Gulf,  C.  &  S.  P.  Ry.  Co.  v.  McWhirter,  77  Texas, 
360. 

JAMES,  Chief  Justice. — The  amended  original  petition  alleged  that 
plaintiff  Chas.  H.  Binkley  whilst  in  the  discharge  of  his  duties  as  switch- 
man for  the  defendant  G.,  H.  &  S.  A.  Ry.  Co.  was  injured  by  being 
knocked  from  one  of  its  freight  trains  in  passing  under  a  blast  pipe 
erected  at  the  smelting  works  of  appellant  near  the  city  of  El  Paso,  that 
he  had  not  been  warned  of  such  danger,  nor  informed  of  the  location 
of  said  pipe,  and  that  while  letting  off  one  of  the  brakes  and  acting  in 
the  line  of  his  duties  he  was  struck  on  the  head  and  shoulder  as  the  train 
was  passing  under  the  pipe,  knocked  from  the  oar  and  injured  as  al- 
leged. Plaintiff  alleged  negligence  of  appellant  in  erecting  said  pipe 
so  close  to  the  top  of  the  cars  as  to  injure  employes  of  the  railway  com- 
pany in  the  operation  of  trains,  and  negligence  in  defendant  railway 
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company  in  failing  to  warn  plaintiff  of  his  danger  and  provide  some 
means  of  notifying  him  of  the  proximity  of  said  pipe. 

Both  defendants  answered  by  general  denial  and  pleas  of  assumed 
risk  and  contributory  negligence. 

Appellant  pleaded  also  that  it  was  necessary  for  its  pipe  to  be  erected 
in  the  position  it  was ;  that  it  could  not  be  made  higher  without  impairing 
its  usefulness;  that  this  accident  happened  through  the  negligence  of 
its  codefendant  the  railway  company  in  operating  its  trains  under  said 
pipe  without  taking  due  precautions  to  notify  its  employes  of  the  proxi- 
mity and  danger  of  the  pipe;  that  it  was  the  railway  company's  duty 
to  have  instructed  its  employes  not  to  ride  on  top  of  its  trains  under 
the  pipe,  also  to  have  lowered  "its  track  at  said  place  to  avoid  such  occur- 
rence, and  that  plaintiff's  injury  resulted  through  said  omissions  on  the 
part  of  the  railway  company,  or  through  plaintiff's  contributory  negli- 
gence or  assumed  risk;  or  the  negligence  of  his  fellow  servants.  That 
appellant  owed  plaintiff  no  duty  with  reference  to  said  structure,  nor 
was  it  bound  to  erect  same  high  enough  to  be  clear  of  the  railway's 
employes  on  top  of  the  cars,  or  sitting  on  brake  wheels;  that  plaintiff  was 
hurt  while  not  performing  any  duty  but  while  sitting  on  a  brake  wheel 
looking  in  another  direction. 

Appellant  asked  for  judgment  over  against  the  railway  company,  al- 
leging that  it  knowingly  operated  its  cars  under  the  pipe  without  any 
precautions  to  prevent  injury  to  its  employes  thereby  and  that  this  neg- 
ligence made  the  railway  company  the  active  wrongdoer,  whilst  the  ap- 
pellant's connection  with  the  affair  was  only  passive. 

Plaintiff  recovered  against  both  defendants  in  the  sum  of  $6,500 
jointly  and  severally.     The  railway  company  has  not  appealed. 

We  think  the  first  assignment  of  error  should  be  overruled.  The  record 
shows  the  court's  final  ruling  with  reference  to  the  testimony  involved 
in  the  assignment  was  as  follows:  "The  objection  will  be  overruled.  I 
think  all  that  testimony  is  admissible.  I  will  sustain  the  objection  in- 
sofar as  making  any  comparison  is  concerned.  I  think  the  manner  in 
which  the  Santa  Fe  track  is  constructed  under  the  pipes  is  admissible 
for  certain  purposes."  This  appears  to  have  been  a  ruling  in  favor  of 
appellant  except  in  excluding  the  witness  from  making  comparisons, 
the  court  evidently  ruling  that  the  witness  could  testify  as  to  any  facts, 
to  which  he  seems  to  have  testified  fully.  However,  to  this  ruling  no 
exception  was  taken. 

■The  second  assignment  is  that  a  witness  should  not  have  been  allowed 
to  testify  as  follows :  "If  the  pipes  erected  by  the  smelter  company  had 
been  three  or  four  feet  higher, — about  four  or  five  feet  higher, — this 
accident  would  not  have  occurred,  would  it  ?"  Answer.  "I  don't  know. 
I  can  not  answer  except  by  saying  probably  not,  because  I  did  not  wit- 
ness the  accident."  The  objection  was  that  the  answer  was  an  opinion, 
involving  the  height  of  the  pipes,  the  height  of  the  car  and  the  height 
of  the  man  and  the  jury  can  draw  the  conclusion."  The  answer  of  it- 
self can  not  be  declared  to  have  had  any  prejudicial  effect.  If  the  facts 
stated  in  the  objection  were  otherwise  shown  it  could  not  have  produced 
any  injury.  Appellant  makes  no  statement  about  the  testimony  on  this 
subject,  and  it  therefore  is  not  made  to  appear  that  any  injury  was  sus- 
tained by  the  answer. 
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By  the  fourth  assignment  appellant  complains  of  a  charge  given  at 
the  instance  of  its  codefendant,  which  directed  a  verdict  for  the  railway 
company  if  said  pipe  or  pipes  were  open  and  obvious  to  plaintiff  and 
that  a  person  of  ordinary  prudence  would  not  have  placed  himself  and 
maintained  himself  in  the  position  and  posture  that  plaintiff  did  and 
that  in  so  doing  he  was  guilty  of  negligence  contributing  to  his  injury. 
The  criticism  is  that  it  should  have  told  them  to  find  for  both  defend- 
ants, and  was  therefore  prejudicial  to  appellant.  The  charge  else- 
where so  plainly  directed  the  jury  to  find  for  both  defendants  if  plain- 
tiff was  guilty  of  contributory  negligence,  that  it  was  not  possible  for 
appellant  to  have  been  injured  by  this  charge,  as  claimed.  Also  there 
was  no  finding  in  favor  of  the  railway  company,  hence  it  is  apparent 
the  charge  did  not  mislead  the  jury  in  the  respect  claimed. 

There  was  no  necessity  for  giving  the  special  charge  asked  by  appel- 
lant set  forth  under  the  thirteenth  assignment,  in  view  of  the  charge 
given  in  which  the  jury  were  told  that  in  order  to  find  for  plaintiff 
against  appellant  they  had  to  find  that  the  erecting  and  maintaining 
of  the  pipes  was  negligence  on  the  part  of  appellant  under  all  the  sur- 
rounding facts  and  circumstances.  This  was  in  effect  the  same  as  tell- 
ing them  that  the  erection  and  maintenance  of  same  would  not  of  itself 
be  sufficient. 

It  was  undisputed  that  the  railway  track  was  constructed  and  used 
through  appellant's  premises  by  its  permission  and  for  its  benefit.  As 
we  understand  the  witness  Earle  it  was  after  the  spur  was  constructed 
that  the  smelter  company  erected  this  blast  pipe  over  it.  It  is  true  the 
witness  stated  that  his  recollection  was  that  there  was  some  little  change 
in  the  alignment  of  the  track  about  the  time  of  the  construction  of 
the  pipe,  but  his  testimony  would  indicate  that  this  change  was  in  ref- 
erence to  the  railway  company's  new  buildings.  It  could  not  very  well 
have  been  changed  to  adjust  itself  to  this  pipe  which  continued  to  extend 
over  it.  The  same  witness  testified  that  the  rails  and  ties  belonged  to 
the  railway  company,  and  that  it  was  the  duty  of  the  railroad  company 
to  make  repairs  and  keep  its  track  in  good  condition.  So  far  as  we  can 
see  this  state  of  the  evidence  is  uncontroverted.  It  is  also  undisputed 
that  plaintiff  received  his  injury  by  coming  in  contact  with  this  pipe 
as  the  train  he  was  on  went  under  it. 

Under  the  facts  of  this  case  the  railway  company  and  its  employes 
were  not  trespassers  nor  mere  licensees,  and  it  was  clearly  the  duty  of 
the  smelter  company  after  authorizing  this  use  of  this  track  and  the 
operation  of  trains  over  it,  to  conform  its  conduct  to  what  was  due 
regard  for  the  safety  of  those  operating  the  trains.  From  the  stand- 
point of  the  plaintiff,  if  by  constructing  and  maintaining  this  pipe  in  a 
position  where  it  endangered  the  lives  and  persons  of  those  engaged  in 
operating  the  trains,  its  conduct  was  not  the  observance  of  ordinary  care 
with  respect  to  such  persons,  it  was  liable  for  the  injury  that  ensued 
therefrom,  as  an  active  wrongdoer.  The  facts  in  this  case  are  altogether 
inconsistent  with  any  theory  upon  which  appellant  could  be  regarded  as 
a  constructive  or  passive  wrongdoer.  On  the  other  hand  the  railway 
company  might  be  liable  also  to  plaintiff  if  negligent  in  reference  to 
warning  or  otherwise  notifying  its  employe  of  such  danger.  It  seems 
to  us  that  there  can  be  no  question  that  if  both  the  negligence  of  the 
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railway  company,  and  that  of  the  appellant  were  causes  to  which  plain- 
tiff's injury  is  attributable,  they  would  both  be  liable  as  joint  feasors. 
(Gulf,  C.  &  S.  P.  Ey.  v.  McWhirter,  77  Texas,  356.)  And  it  is  well 
settled  that  in  such  case  no  right  of  contribution  would  exist  between 
them. 

It  is  furthermore  clear  that  plaintiff  was  knocked  off  the  train  by 
this  pipe  and  there  can  be  no  question  that  negligence  as  to  plaintiff 
in  haying  it  as  it  was,  viewed  as  a  cause  of.  his  injury,  was  necessarily 
proximate.  As  to  the  failure  of  the  railway  company  to  take  precau- 
tions to  warn  plaintiff  the  court  submitted  as  to  whether  or  not  the  latter 
proximately  caused  the  injury  and  the  jury  must  have  so  found.  Both 
being  proximate  causes,  and  both  causes  involving  active  negligence,  there 
was  no  right  of  contribution,  and  the  courts  therefore  will  not  inquire 
into  which  cause  was  the  more  proximate  or  direct  in  order  to  permit 
one  defendant  to  recover  over  against  the  other.  For  the  above  reasons 
the  sixth,  seventh,  fifth,  twenty-second,  twenty-sixth  and  fifteenth  assign- 
ments of  error  are  not  well  taken. 

That  the  maintaining  and  presence  of  the  pipe  was  an  existing  and 
concurring  cause  of  plaintiff's  injury  admits  of  no  question.  That  it 
was  too  remote  a  cause,  or  too  disconnected  with  the  injury,  is  not  an 
admissible  contention.  It  was  clearly  a  proximate  cause,  and  though 
the  injury  may  not  have  occurred  had  it  not  been  for  the  negligent  acts 
of  the  railway  company,  still  with  the  negligent  acts  of  the  railway 
company  it  would  not  have  occurred  but  for  the  coexisting  negligent 
act  of  the  smelter  company.  The  fallacy  of  appellant's  position  is  in 
the  theory  that  appellant's  negligence  consisted  of  a  remote  act,  discon- 
nected with  the  negligence  of  the  railway  company,  and  the  latter's  neg- 
ligence or  the  negligence  of  plaintiff's  fellow  servants  was  an  intervening 
or  independent  cause — when  in  fact  appellant's  act,  viz. :  the  maintenance 
of  the  pipe  was  clearly  a  continuing  and  concurrent  act  of  negligence, 
which  was  in  operation  at  the  time  of  the  accident.  Therefore,  we  over- 
rule the  tenth,  eleventh  and  sixteenth  assignments  of  error.  (Ray  v. 
Pecos  &  N.  T.  Ey.  Co.,  88  S.  W.  Rep.,  468.) 

The  twenty-seventh  assignment  is  that  the  court  erred  in  failing  to 
charge  the  jury  upon  appellant's  cross  action,  for  the  reason  that  appel- 
lant had  entered  into  a  contract  whereby  the  railway  company  assumed 
the  duty  of  maintaining  its  track  and  keeping  same  in  repair,  and  under 
which  by  implication  its  codefendant  would  have  been  bound  to  depress 
its  track  or  otherwise  obviate  the  dangers  from  said  pipes,  or  not  under- 
taken to  operate  its  trains  thereunder,  that  codefendant  was  the  active 
tort  feasor  in  operating  its  trains  without  depressing  its  track,  as  by 
said  contract  it  was  in  duty  bound  to  do,  and  it  was  the  right  of  this 
defendant  under  all  the  facts  and  circumstances  to  have  the  jury  deter- 
mine whether  or  not  this  defendant  could  recover  over  against  its  co- 
defendant  in  case  it  should  be  held  liable  herein. 

The  fact  in  evidence  upon  which  this  contention  is  founded  is  that 
the  railway  company  by  its  understanding  with  appellant  was  charged 
with  the  duty  of  keeping  its  track  in  good  condition  and  to  make  repairs. 
This  was  the  relation  that  existed  between  defendants.  This  under- 
standing evidently  did  not  contemplate  either  that  the  railway  company 
should  interfere  with  or  remedy  structures  erected  by  the  smelter  com- 
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pany,  or  change  its  track  to  avoid  such  structures  erected  after  the  track 
was  constructed.  Both,  by  negligently  suffering  the  dangerous  condi- 
tions to  remain,  assumed  full  and  equal  responsibility  for  all  damage 
proximately  resulting  to  the  railway's  employes,  from  such  act,  as 
active  tort  feasors.  The  contention,  therefore,  that  appellant  was  by  its 
relation  to  the  railway  company,  a  mere  passive  or  constructive  wrong- 
doer can  not  be  recognized. 

The  nineteenth  assignment  which  is  that  the  court  erred  in  refusing 
a  new  trial,  because  there  was  no  proof  of  appellant's  negligence  with 
reference  to  the  erection  of  the  pipes,  the  evidence  showing  that  the 
necessities  and  existing  conditions  required  the  pipes  to  be  erected  no 
higher  than  they  were  erected ;  and  said  pipes  and  the  dangers  therefrom 
being  open  and  obvious  and  apparent  to  one  of  ordinary  intelligence  and 
prudence,  and  said  pipes  being  a  permanent  structure  existing  in  the 
same  place  and  condition  at  the  time  plaintiff  took  service  with  the  de- 
fendant, is  overruled. 

The  third  assignment  complains  of  the  following  instruction:  "At 
the  request  of  the  plaintiff  you  are  further  instructed  that  if  you  should 
find  and  believe  from  a  preponderance  of  the  evidence  that  plaintiff  met 
with  an  accident  and  Vas  injured  as  alleged  by  him  in  his  petition,  and 
you  should  further  find  and  believe  from  a  preponderance  of  the  evidence 
that  said  defendants,  either  one  or  both  of  them,  were  guilty  of  negli- 
gence, as  defined  to  you  in  the  main  charge,  and  that  such  negligence, 
if  any,  was  the  proximate  cause  of  plaintiff's  accident  and  injuries, 
if  any,  and  that  plaintiff  at  the  time  and  immediately  prior  to  his  said 
accident  was  not  guilty  of  contributory  negligence  in  sitting  upon  the 
brake,  if  he  so  did,  and  not  otherwise  guilty  of  contributory  negligence, 
and  he  did  not  assume  the  risk,  then  and  in  that  event  you  will  find  for 
the  plaintiff  although  you  may  find  and  believe  that  at  the  time  plaintiff 
was  struck  by  said  pipe,  if  he  was  struck,  he  was  sitting  on  the  brake 
wheel  on  top  of  the  car."  There  was  no  error  in  this  charge.  It  was  not 
subject  to  the  criticism  that  under  it  the  jury  was  authorized  to  find 
against  appellant  though  guilty  of  no  negligence  itself,  if  its  codefend- 
ant's  negligence  was  the  proximate  cause  of  the  act.  The  jury  would 
be  presumed  to  have  read  the  other  instructions  which  precluded  any 
such  conception  of  this  charge. 

Another  proposition  under  this  assignment  is  that  appellee's  theory 
was  that  plaintiff  failed  to  observe  the  pipes  because  he  was  engaged  in 
the  performance  of  his  duties  in  releasing  brakes,  and  appellant's  theory 
was  that  plaintiff  at  the  time  was  perched  upon  a  brake  wheel  with  his 
baick  to  the  engine  and  was  not  in  the  discharge  of  his  duties.  Appel- 
lant contends  that  the  latter  act  itself  would  be  contributory  negligence 
under  all  the  circumstances  and  that  the  charge  in  question  should  liave 
stated  this.  Such  we  think  would  have  been  clearly  improper  as  taking 
the  question  from  the  jury; 

Another  proposition  is  that  the  charge  permitted  a  recovery  upon  a 
different  theory  than  that  pleaded  by  plaintiff.  The  petition  alleges 
that  while  in  the  discharge  of  his  duties  incident  to  his  employment  as 
switchman  and  while  assisting  in  the  running  and  switching  of  some 
freight  cars,  he  was  knocked  from  the  top  of  the  car.  That  it  was  his 
duty  while  the  cars  were  being  moved  at  this  point  to  climb  upon  said 
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cars  and  release  the  brakes  in  order  that  the  cars  could  be  controlled  and 
placed  in  proper  position.  It  is  true  that  he  went  on  and  alleged  that 
he  was  releasing  a  brake  when  he  was  struck.  The  evidence  was  con- 
flicting, some  of  it  being  that  he  was  releasing  a  brake,  and  some  that 
he  was  sitting  on  a  brake.  Now  the  point  made  is  that  plaintiff  could 
not  recover  at  all,  under  his  pleading,  if  he  was  sitting  on  the  brake. 
This  we  think  did  not  involve  any  material  variance.  The  material 
proof  necessary  for  him  to  make  was  that  he  was  there  by  reason  of  his 
duties  as  a  switchman,  whether  he  was  releasing  a  brake,  or  not.  Some 
other  criticisms  of  this  charge  are  made  but  they  are  not  sustained. 

The  twenty-third  is  that  the  court  erred  in  the  tenth  paragraph  of 
the  charge  wherein  the  jury  were  told  that  if  they  believed  that  plaintiff 
before  or  at  the  time  the  switch  engine  started  out  of  the  switch  took  his 
seat  upon  the  brake  wheel,  etc.,  he  was  negligent  that  he  could  not  re- 
cover, for  the  reason  there  was  no  testimony  showing  that  he  took  his 
seat  before  or  at  the  time  the  engine  started  and  that  plaintiff  might 
properly  have  been  found  negligent  though  he  did  not  take  his  seat  until 
afterward.  In  the  first  place  if  the  testimony  is  as  appellant  claims  the 
charge  seems  to  have  been  rather  favorable  to  appellant.  In  the  second 
place  the  court  enlarged  this  one  by  instructions  which  told  the  jury  that 
if  he  afterwards,  or  "at  or  immediately  before"  the  injury  took  his 
seat  on  the  brake  and  was  negligent  in  doing  so,  he  could  not  recover. 

The  twenty-fourth  assignment  refers  to  the  instruction  on  assumed 
risk  which  we  think  was  one  of  which  appellant  has  no  reason  to  com- 
plain. 

Under  the  ninth,  seventeenth,  fourteenth  and  twenty-fifth  assignments 
the  proposition  is  that  "a  person  erecting  structures  upon  its  premises 
may  assume  that  those  using  such  premises  will  exercise  ordinary  care, 
and  is  not  bound  to  anticipate  negligence  on  the  part  of  those  using 
same,  and  is  not  bound  to  erect  such  structures  so  as  to  be  more  than 
reasonably  safe  when  its  premises  are  used  by  persons  exercising  ordinary 
care  and  prudence,"  and  hence  the  court  erred  in  refusing  certain  charges. 
One  of  these  was  to  the  effect  that  if  the  jury  believed  that  had  the  rail- 
way company  ordered  its  employes  not  to  ride  on  top  of  its  cars  plaintiff 
would  not  have  been  injured,  and  that  the  railway  company  was  negli- 
gent in  not  so  ordering  and  that  plaintiff's  injuries  resulted  from  such 
negligence  and  not  from  any  contributory  negligence  on  the  part  of  the 
smelter  company,  to  find  for  the  latter.  Another  was  to  the  same  effect 
in  the  event  the  jury  believed  that  the  railway  company  did  not  exercise 
ordinary  care  with  reference  to  the  operation  of  the  train.  Another  was 
a  charge  in  the  terms  of  the  above  proposition.  Another  of  these  assign- 
ments complains  that  the  court  upon  refusing  these  charges  gave  instead, 
a  charge  in  effect  that  if  the  smelter  company  relied  upon  the  railway 
company  to  warn  its  employes,  or  to  construct  telltales  or  otherwise  pro- 
vide against  its  employes  being  struck  by  the  pipes,  and  that  in  so  rely- 
ing the  smelter  company  acted  as  a  person  of  ordinary  prudence  under 
the  circumstances,  and  were  not  guilty  of  negligence  in  maintaining  said 
pipes  in  the  position  they  were  under  all  the  surrounding  facts  and  cir- 
cumstances then  to  find  for  the  smelter  company.  The  charges  that  were 
refused  were  properly  so  disposed  of. 

As  hereinbefore  explained  plaintiff  was  not  affected  in  his  right  to 
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recover  from  appellant,  by  any  concurring  negligence  of  the  railway  com- 
pany, or  by  the  failure  of  the  latter  to  observe  any  duty  which  it  might 
have  owed  the  appellant.  The  charge  which  the  court  gave  was  as  favor- 
able a  charge  on  the  subject  as  appellant  could  have  expected,  and  we 
regard  it  as  more  than  appellant  was  entitled  to. 

The  twentieth  assignment  complains  of  this  portion  of  the  charge: 
"Yon  are  instructed  that  it  is  the  duty  of  a  smelter  company  or  other 
corporation  or  persons  to  exercise  ordinary  care  to  avoid  injury  to  per- 
sons who  may  rightfully  be  upon  their  premises  or  upon  property  jointly 
used  and  controlled  in  connection  with  some  other  person  or  corporation/' 
The  contention  is  that  it  is  enough  that  the  owner  commit  no  overt  act 
that  results  in  injury  to  persons  on  its  premises  when  there  by  invitation. 
The  railway  company  was  not  a  mere  trespasser,  but  was  rightfully  upon 
the  premises  exercising  its  right  operating  trains,  and  it  was  clearly 
the  duty  of  the  smelter  company  to  abstain  from  doing  anything  which 
ordinary  care  would  forbid,  which  was  calculated  to  injure  those  so  using 
the  premises.  The  rule  contended  for  would  be  applicable  to  a  trespasser 
or  one  strictly  a  licensee.  Here  the  fact  was  that  the  spur  was  run  in 
and  operated,  by  agreement,  for  the  uses  of  the  smelter.  (Galveston 
Oil  Co.  v.  Morton,  70  Texas,  400 ;  Fry  v.  Hillan,  37  S.  W.  Rep.,  359 ; 
Bennett  v.  Louisville  &  N.  Ey.  Co.,  102  U.  S.,  557.) 

The  twenty-ninth  assignment  raises  a  question  shown  by  the  following 
bill  of  exceptions:  "Be  it  remembered  that  upon  the  trial  counsel  for 
plaintiff  in  the  opening  argument  among  other  things  said  to  the  jury 
that  he  did  not  think  appellant  was  liable  in  this  suit,  to  which  argument 
the  railway  company  objected  and  asked  to  have  the  same  excluded." 
To  the  exclusion  of  such  argument  the  smelter  company  objected.  The 
court  in  ruling  upon  said  motion  to  exclude  said  argument  said  that  he 
believed  the  argument  improper  and  that  plaintiff  should  have  taken 
a  nonsuit  or  dismissed  as  to  the  smelter  company,  and  then  and  there  in- 
structed the  jury  to  not  consider  the  argument,  to  which  action  the 
smelter  company  excepted. 

Plaintiff  it  seems  had  no  intention  to  dismiss  the  smelter  company 
and  did  not  do  so.  The  remark  was  not  evidence.  It  was  the  duty  of 
the  court  under  the  circumstances  to  submit  the  case  correctly  as  to 
both  defendants.  The  smelter  company  acquired  no  right  by  the  remark 
to  be  dismissed  from  the  suit,  nor  to  have  the  argument  made  the  basis 
of  an  instructed  verdict  in  its  favor,  nor  was  any  right  it  had  prejudiced 
by  the  court's  action. 

The  twenty-eighth  assignment  is  that  appellant  was  not  made  a  party 
to  the  action  until  after  a  large  part  of  the  costs  had  been  incurred  and 
that  it  was  not  liable  for  such  part  of  the  costs,  and  the  judgment 
against  it  for  all  the  costs  was  erroneous.  This  is  a  matter  that  does  not 
appear  to  have  been  raised  in  the  trial  court. 

Affirmed. 

ON  MOTION  FOE  EEHEABING. 

We  overruled,  but  did  not  discuss  the  nineteenth  assignment  of  error. 
In  placing  and  maintaining  the  obstruction  so  near  passing  trains  as  to 
endanger  persons  engaged  in  operating  the  trains,  by  their  coming  in 
contact  with  it,  the  question  determining  the  liability  of  the  smelter  com- 


1907.]    Crosby  v.  First  Presbyterian  Church  of  El  Paso.        Ill 

pany  for  such  consequences,  is  whether  or  not  such  a  result  could  be  rea- 
sonably expected  by  an  ordinarily  prudent  person.  It  was  not  claimed 
that  the  company  took  any  precautions  to  warn  the  railway  employes,  or 
to  otherwise  prevent  injury  to  them  against  the  danger  inherent  in  the 
conditions  maintained  by  it.  The  company  had  authorized  the  use  of  the 
right  of  way  by  trains  and  it  was  its  duty  to  the  railway  employes  to 
give  the  trains  unobstructed  passage,  and  the  fact  that  the  construction 
of  the  pipes  higher  would  not  have  suited  the  purposes  of  the  smelting 
company  as  well  as  where  they  were  kept,  was  immaterial.  The  only 
question  for  the  jury  was  whether  or  not  the  maintenance  of  the  pipes 
would  be  expected  by  a  person  of  ordinary  prudence  to  produce  such  an 
injury  as  the  one  in  question,  to  such  employes.  There  were  present  in 
the  testimony  sufficient  facts  and  circumstances  to  warrant  finding  the 
affirmative  of  the  fact,  hence  the  propriety  of  the  charge  authorizing  the 
jury  to  find  that  the  construction  and  maintenance  of  the  pipes  were 
negligent.  See  Patterson  v.  City  of  Austin,  39  S.  W.  Rep.,  977.  The 
other  points  made  in  the  motion  are  not  sustained. 

Overruled. 
Writ  of  error  refused. 


Josephine  Crosby,  Executrix,  v.  First  Presbyterian  Church  of 

El  Paso. 

Decided  January  23,  1907. 

1. — Limitation — Permissive  Possession — Boundary. 

Where  it  appeared  from  the  evidence  that  it  had  been  agreed  between  the 
plaintiff  and  the  defendant  that  the  defendant  should  continue  to  hold  posses- 
sion of  land,  then  fenced  and  claimed  by  him,  until  at  some  time  in  the  future 
the  true  line  between  the  parties  should  be  determined  by  them,  and  in  the 
meantime  the  defendant  was  not  to  claim  the  benefit  of  limitation,  defendant's 
possession  was  not  hostile  until  the  agreement  was  repudiated  by  him,  or  the 
true  position  of  the  line  was  ascertained. 

2. — Undisputed  Testimony — Credibility — Question  for  Jury. 

Although  the  testimony  upon  an  issue  may  not  be  directly  contradicted, 
still  when  the  interests  of  the  witnesses  and  other  circumstances  cast  suspicion 
on  it,  it  is  the  right  of  a  litigant  to  have  a  jury  pass  on  the  question. 

3. — Declarations  of  Decedent — Members  of  Corporation — Competent  Witnesses. 

In  a  suit  for  land  claimed  by  an  incorporated  church  the  members  of  such 
church  are  not  disqualified  by  the  statute  from  testifying  as  to  declarations 
by  and  conversations  with  the  defendant's  testator. 

Appeal  from  the  District  Court  of  El  Paso  County.  Tried  below  before 
Hon.  J.  M.  Goggin. 

Patterson,  Bueleler  &  Woodson,  for  appellant. 

Turney  &  Burges  and  Manford  E.  Williams,  for  appellee. — The  evi- 
dence showing  that  the  property  in  question  was  purchased  by  the  church 
(appellee)  from  J.  F.  Crosby  and  the  appellant,  Josephine  Crosby,  and 
that  before  building  his  fence  J.  F.  Crosby  (husband  of  appellant) 
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agreed  with  the  officers  of  the  church,  acting  for  it,  that  he  would  hold 
the  land  subject  to  the  right  and  title  of  the  church,  no  subsequent  pos- 
session of  appellant  or  her  husband  could  be  made  the  basis  of  a  title 
by  limitation,  until  the  trust  had  been  repudiated,  and  notice  of  the 
repudiation  conveyed  to  the  church.  There  having  been  offered  no 
evidence  that  this  agreement  was  not  made,  or  that  it  had  ever  been 
repudiated,  or  that  notice  of  the  repudiation  had  ever  been  conveyed  to 
appellee,  the  court  properly  directed  a  verdict  in  favor  of  appellee. 
Evans  v.  Berlocher,  83  Texas,  612 ;  Texas  &  N.  0.  Ry.  Co.  v.  Speights, 
94  Texas,  350;  Lachausen  v.  Laughter,  23  S.  W.  Rep.,  513;  Warren 
v.  Prederichs,  83  Texas,  380 ;  Chance  v.  Branch,  58  Texas,  490. 

As  neither  Mr.  A.  G.  Poster  nor  Mr.  Walter  Shelton  is  a  party  to 
this  suit  it  was  competent  for  them  to  testify  as  to  statements  made  to 
them  by  J.  F.  Crosby  concerning  his  possession  of  the  land  in  contro- 
versy. Rev.  Stats,  of  Texas.  (1895),  art.  2302;  Gilder  v.  City  of  Bren- 
ham,  67  Texas,  345;  Bexar  B.  &  L.  Assn.  v.  Newman,  25  S.  W.  Rep., 
461;  Howard  v.  Galbraith,  30  S.  W.  Rep.,  689;  Lomax  v.  Marlow,  38 
S.  W.  Rep.,  228;  Roberts  v.  Yarboro,  41  Texas,  449. 

JAMES,  Chief  Justice. — This  was  an  action  filed  March  21,  1900, 
by  the  church,  a  body  corporate,  against  Josiah  P.  Crosby  and  Josephine 
Crosby,  in  trespass  to  try  title  to  certain  land.  Crosby's  death  after  the 
institution  of  the  suit  was  suggested,  with  allegation  that  he  left  a  will 
duly  probated  by  which  he  left  his  entire  estate  to  his  wife  and  co- 
defendant,  who  was  made  independent  executrix,  she  qualifying  as  such, 
and  she  asked  to  prosecute  the  action  individually  and  as  executrix, 
which  was  allowed. 

On  May  2,  1905,  she  for  herself  and  as  executrix  answered  disclaiming 
all  the  land  except  a  part  thereof  which  was  set  forth;  as  to  this  6he 
set  up  the  statute  of  limitations  of  ten  years,  and  also  the  plea  of  not 
guilty. 

By  supplemental  petition  plaintiff  denied  the  allegations  of  adverse 
possession,  and  alleged  that  for  several  years  prior  to  this  action  the 
homestead  of  defendants  together  with  the  disputed  strip  which  belonged 
to  plaintiff,  were  enclosed  in  common  by  Crosby  under  and  with  the 
express  permission  and  consent  of  plaintiff  and  at  its  request  and  for  its 
convenience,  and  defendants  had  never  notified  plaintiff  or  its  agents 
that  they  claimed  the  ownership  of  said  strip  or  that  they  repudiated  the 
said  license  or  permission  under  which  they  entered  upon  it,  until  a 
few  days  prior  to  the  commencement  of  this  suit,  but  on  the  contrary 
that  said  Josiah  F.  Crosby  from  time  to  time  declared  to  plaintiff's 
agents  and  members  that  he  was  not  claiming  same  as  against  a  deed 
which  he  and  his  wife  had  executed  to  plaintiff's  agent  and  trustee 
John  A.  Merrill  on  September  13,  1882,  and  that  defendant's  possession 
and  that  of  her  husband  has  never  been  adverse  to  plaintiff  but  of  such 
a  character  as  to  lead  plaintiff  and  its  members  to  believe,  as  they  in  fact 
did  believe,  that  the  said  Crosbys  always  recognized  the  right  and  title 
of  plaintiff  acquired  under  said  deed  until  a  few  days  before  this  action, 
when  they  for  the  first  time  stated  to  plaintiff  its  agents  and  members 
that  they  intended  to  hold  it  against  plaintiff. 

The  first  assignment  is  that  the  court  erred  in  charging  the  jury  that 
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the  undisputed  evidence  showed  that  plaintiff  was  entitled  to  recover  all 
the  land  sued  for. 

The  uncontested  facts  appear  to  be  that  on  September  13,  1882,  J.  F. 
Crosby  and  wife  conveyed  to  J.  A.  Merrill  as  trustee  for  the  church  a 
strip  of  19  feet  width  off  a  three  acre  tract  known  as  the  Crosby 
homestead.  This  strip  adjoined  the  property  of  the  church,  and  at 
that  time  Crosby  had  not  built  any  homestead  on  said  tract.  About  that 
time  the  church  was  erected,  not  covering,  however,  all  the  19  feet  strip. 
Crosby  built  about  1886,  at  which  time  he  fenced  his  place  so  that  it 
extended  to  the  church  and  included  the  part  of  the  19  foot  strip  lying 
just  west  of  the  church.  From  that  time  on  it  was  used  as  a  part  of 
the  Crosby  homestead,  as  a  garden.  There  appears  to  be  no  question 
but  that  the  user  was  such  as  would  confer  title  by  limitations,  if  adverse. 
The  appellant  contends  that  the  testimony  was  such  as  necessitated  the 
submission  of  that  issue  to  the  jury.  It  becomes  necessary  to  examine 
some  testimony  in  this  regard.  It  is  practically  conceded  by  appellant 
that  the  instruction  for  a  verdict  was  right  unless  what  appears  to  have 
been  the  evidence  of  an  arrangement  between  Crosby  and  those  repre- 
senting the  church  when  he  went  into  possession  and  built  his  fences  in 
1886,  was  such  as  prevented  the  operation  of  the  statute  in  his  favor. 
We  shall  state  the  evidence  bearing  on  this  feature  of  the  case. 

A.  G.  Foster  testified  that  he  had  a  conversation  with  Judge  Crosby 
about  the  time  the  walls  (brick  fences)  were  built.  The  front  wall  was 
still  green;  that  he  was  an  officer  of  the  Sunday  School;  that  he  asked 
Judge  Crosby  why  he  was  putting  the  fence  up,  he  said  he  had  per- 
mission to  build  the  fence,  that  it  was  better  for  the  church  to  have  the 
walls  connect  with  the  corners  running  out  north  and  south  and  said  we 
are  going  to  take  care  of  this  property  and  we  are  going  to  have  grass  and 
trees  growing  in  our  yard,  we  will  take  care  of  the  property  for  you. 
He  said  he  was  not  going  to  make  any  claim  for  the  property.  That 
he  never  had  any  other  conversation  with  the  judge  until  he  went  to  see 
him  about  the  extension  of  the  church  building,  which  was  in  1899. 

Mr.  Foster's  narration  of  the  transaction  in  1899  and  that  of  others 
indicated  that  the  conversation  in  1886  was  somewhat  different  from 
that  above  stated.  To  exhibit  what  the  difference  was  we  need  only  quote 
that  of  Mr.  Foster,  Mr.  Merrill  and  Mr.  Sheldon. 

Mr.  Foster  testified  that  he  was  a  member  of  a  committee  that  went  to 
see  Judge  Crosby  in  June,  1899.  The  committee  was  appointed  by  the 
church  to  go  and  see  him  and  tell  him  that  the  church  was  going  to  tear 
down  the  fence  and  erect  a  building.  Mr.  Merrill  and  Mr.  Sheldon  were 
present,  told  Judge  Crosby  they  were  going  to  extend  the  church  building 
and  contemplated  taking  down  the  rear  wall,  and  Judge  Crosby  said 
they  were  not  to  do  it,  that  the  property  was  not  church  property,  but 
that  the  church  was  encroaching  on  his  property,  and  claimed  that  he 
had  not  made  a  deed  to  the  property.  "I  said  there  is  a  deed  from  you 
and  your  wife  to  this  property,  and  he  said  there  was  not.  He  said  we 
are  claiming  the  property  that  comes  within  our  deed.  We  own  the  prop- 
erty. It  was  deeded  to  us  and  we  never  deeded  it  away.  We  are  claiming 
the  property  because  it  is  our  property.  I  asked  the  Judge  if  he  did  not 
remember  the  conversation.  I  said  to  him :  Why,  don't  you  remember 
Vol.  XLV.  Civil— 8. 
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a  conversation  we  had  when  you  were  about  to  put  a  fence  tip  as  to  the 
facts  that  the  line's  not  being  determined  there  would  be  no  claim  for 
possession  under  the  fence  and  that  when  we  got  ready  to  use  the 
property  we  would  find  out  where  the  lines  were  and  that  there  would 
be  no  claim  made,  we  were  to  act  in  a  neighborly  manner,  and  now  we 
want  to  use  the  property  we  come  to  you  for  that  purpose.  The  Judge 
said  if  we  have  deeded  the  property  to  you  we  make  no  claim  to  the 
property  at  all,  you  had  better  go  up  and  talk  with  Mrs.  Crosby.  We 
went  to  see  her  and  she  said  that  the  property  was  theirs,  that  it  was 
under  their  deed  and  had  never  been  conveyed  away  and  the  church 
by  a  mistake  had  gotten  possession  of  some  of  their  property;  we  told 
her  we  had  a  deed  and  she  thought  that  was  impossible.  In  the  course 
of  a  day  or  two  we  got  the  deed  and  I  don't  remember  who  went  back 
with  me.  I  went  to  see  the  judge  in  his  office  and  told  him  we  had 
found  the  deed.  He  recognized  the  deed  as  that  of  himself  and  his 
wife  and  said:  I  had  no  recollection  of  signing  that  deed,  and  said  I 
want  you  to  talk  this  matter  over  with  my  wife,  you  come  back  and  see 
me  in  a  day  or  two.  We  told  him  that  he  had  given  the  deed  to  the 
strip,  the  19  feet,  and  that  'you  make  no  claim  of  limitation  as  against 
that  do  you?'  He  said  'no/  We  went  up  and  talked  to  his  wife  and 
we  went  back  about  that  time  and  he  said  they  had  talked  the  matter 
over  and  they  had  title  by  limitation  and  were  going  to  hold  it." 

Mr.  Merrill's  account  of  this  matter  in  1899  was  substantially  that 
Mr.  Foster  stated,  "that  when  the  fence  was  built  a  little  line  of  it 
extended  from  the  sidewalk  to  the  church  building,  that  Judge  Crosby 
complained  of  the  boys  in  the  Sunday  school  tearing  it  down  by  climb- 
ing on  it.  And  that  upon  a  remonstrance  made  to  the  church  officials 
the  question  of  line  was  discussed  and  it  was  agreed  between  them  that 
the  improvements  should  be  respected  until  the  facts  should  be  ascer- 
tained and  that  neither  party  would  claim  possession  by  limitations  in 
the  meantime."  That  Judge  Crosby  said  that  he  was  making  his  claim 
to  the  land  because  the  land  was  his  and  that  he  had  never  sold  it  and  he 
had  allowed  the  church  to  hold  possession  of  more  than  they  were  entitled 
to,  but  if  he  had  deeded  the  property  he  would  not  claim  title  by  posses- 
sion, and  that  Judge  Crosby  was  afterwards  shown  the  deed  and  saw  that 
it  had  been  signed  by  himself  and  wife  and  asked  the  witness  and  others 
to  call  again.  On  a  subsequent  visit  he  told  us  he  intended  to  claim  the 
land  notwithstanding  the  deed ;  that  he  would  have  title  to  it  by  limita- 
tion and  that  he  proposed  to  claim  all  that  the  law  would  allow  him. 
This  witness  further  testified  that  Crosby  did  not  deny  that  when  the 
fence  had  been  put  up  it  was  agreed  that  the  church  would  not  molest 
his  possession  if  he  did  not  intend  to  claim  it  as  against  the  church's 
title  by  their  deeds. 

Mr.  Sheldon  testified,  as  to  the  interviews  in  1899,  that  he  went  to 
see  Judge  Crosby  with  Mr.  Foster  and  Mr.  Merrill.  Mr.  Foster  men- 
tioned about  having  a  conversation  with  the  Judge  in  reference  to  build- 
ing fence  about  time  it  was  built.  The  Judge  said  he  was  not  claiming 
the  land  under  the  statute  of  limitations.  He  said  our  line  should  be 
east  of  the  church.    That  we  had  made  a  mistake. 

In  view  of  the  instructed  verdict,  we  would  have  to  give  effect  to  iVM 
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version  of  the  conversation  between  Mr.  Foster  and  Judge  Crosby  which 
would  appear  to  be  the  more  favorable  to  appellant.  Mr.  Foster  in  one 
place  testified  that  the  conversation  had  in  1886  consisted  of  the  unquali- 
fied statement  by  Crosby  that  he  had  permission  to  build  the  fence,  and 
that  he  was  going  to  take  care  of  the  property  for  the  church,  and  was 
not  going  to  claim  it  by  limitation.  The  version  of  this  interview  a3 
stated  by  Mr.  Foster  in  the  interview  in  1899  was  not  the  same.  The 
understanding  as  outlined  in  the  last  interview  was  that  Crosby  claimed 
that  the  church  was  encroaching  on  his  property,  but  as  the  lines  had 
not  been  determined  there  would  be  no  claim  for  possession  under  the 
fence,  and  that  when  the  church  got  ready  to  use  the  property  they  were 
to  find  out  where  the  lines  were  and  that  there  would  be  no  claim 
made.  From  Mr.  Sheldon's  testimony  the  agreement,  as  was  stated  by 
Mr.  Foster  to  Judge  Crosby  on  that  occasion,  was  that  it  was  agreed 
that  the  improvements  should  be  respected,  but  that  any  claim  to  posses- 
sion should  remain  unsettled  until  the  facts  as  to  the  title  should  be 
ascertained,  and  that  neither  party  would  claim  by  limitation  in  the 
meantime. 

The  expressions  by  the  witnesses  were  not  conflicting  in  any  material 
sense,  being  to  the  same  effect,  viz. :  That  Mr.  Crosby  was  contending 
that  the  church's  line  did  not  take  in  the  strip,  but  that  it  was  his,  and 
that  the  church  was  over  upon  his  line,  and  it  was  agreed  that  he  should 
retain  possession  of  it,  but  would  not  claim  it  by  possession  until  the 
title,  that  is  to  say,  the  line  should  be  ascertained.  It  was  undisputed 
that  after  that  nothing  whatever  was  done  on  either  side,  until  the  church 
wanted  to  extend  its  building  which  was  in  1899. 

We  do  not  consider  that  it  makes  any  difference  that  the  line  was 
readily  ascertainable  by  measurement.  Whether  or  not  Crosby  at  that 
time  had  forgotten  that  he  had  made  a  deed  to  the  19  foot  strip,  or 
whether  he  arbitrarily  took  the  position  that  the  church  was  already 
upon  his  property,  makes  no  difference.  The  testimony  was  that  it  was 
agreed  that  he  should  continue  to  hold  it  until  at  sometime  in  the  future 
the  status  of  the  line  should  be  arrived  at  by  the  parties,  and  in  the 
meantime  he  was  not  to  claim  the  benefit  of  limitation.  That  agree- 
ment, if  made,  fixed  the  status  of  his  possession  as  not  hostile,  and  that 
condition  remained  until  1899,  when  for  the  first  time,  according  to  the 
testimony,  he  asserted  adverse  claim.  It  is  argued  by  appellant  that  no 
definite  time  was  fixed  by  the  agreement  for  its  duration,  and  that  after 
the  lapse  of  a  reasonable  time,  adverse  possession  would  set  in.  We  can 
not  agree  with  this.  The  agreed  possession  would  have  continued  until 
either  party  brought  up  the  subject  again,  or  the  line  was  ascertained 
as  between  them,  or  until  Crosby  did  some  act  repudiating  the  agree- 
ment.   Mere  lapse  of  time,  of  itself,  would  not  affect  the  matter. 

But  was  the  court  authorized  to  withdraw  the  case  from  the  jury  ? 
The  witnesses  upon  whose  testimony  the  fact  of  the  permissive  holding 
by  Crosby  depended,  were  not  wholly  disinterested.  In  every  instance 
they  went  to  Judge  Crosby  in  behalf  of  the  church.  Their  sympathies 
and  disposition  were  in  favor  of  the  church,  two  of  them  being  members 
thereof,  and  the  other  a  former  pastor.  The  fact  that  Judge  Crosby 
made  the  agreement  in  1886  rests  upon  the  recollection  of  Mr.  Foster, 
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and  his  versions  of  that  conversation  were  not  in  all  respects  the  same. 
Besides,  Judge  Crosby  was  dead  and  his  statement  of  that  transaction 
was  not  to  be  had.  To  some  minds  an  improbability  might  be  suggested 
that  Crosby  would  set  up  claim  to  a  strip  of  land  which  he  and  his  wife 
had  made  a  deed  to  only  four  years  before,  which  he  would  not  likely 
have  forgotten  that  soon ;  or  that  a  dispute  should  be  entertained  by  the 
church  about  the  line  concerning  which  there  appears  to  have  been  no 
chance  for  dispute;  also  that  if  the  arrangement  was  then  entered  into 
as  detailed  by  the  witnesses  growing  out  of  a  dispute  as  to  title,  that  so 
long  a  time  would  go  by  without  any  mention  or  agitation  of  it,  by  those 
having  charge  of  the  affairs  of  the  church. 

The  following  authorities  would  hold  that  in  the  state  of  the  evidence 
here,  the  burden  being  on  plaintiff  to  show  the  agreement,  appellant  had 
the  right  to  have  the  jury  consider  the  credibility  or  bias  of  the  witnesses, 
and  the  probability  or  improbability  of  the  agreement  having  been 
made  as  testified  to.  (Coats  v.  Elliott,  23  Texas,  613;  Cheatham  v. 
Riddle,  12  Texas,  117;  Gonzales  v.  Adoue,  56  S.  W.  Rep.,  548;  Houston, 
E.  &  W.  T.  Ry.  v.  Runnels,  92  Texas,  307.) 

The  fourth  and  fifth  assignments  refer  to  the  witnesses  Poster  and 
Shelton,  the  point  being  that  they  were  incompetent  to  testify  to  conver- 
sations had  with  Judge  Crosby,  he  having  died  before  the  trial,  and  the 
said  witnesses  being  members  of  the  plaintiff  Presbyterian  Church,  a 
religious  corporation.  The  objection  is  based  on  the  theory  that  the 
members  of  the  church  corporation  are  really  the  owners  of  the  property 
conveyed  to  the  church,  and  a  judgment  for  or  against  the  corporation 
would  be  conclusive  upon  them,  and  they  are  the  real  parties.  We  are 
of  the  opinion  that  the  interest  of  a  member  of  the  church  was  too  un- 
certain and  remote  to  bring  them  within  the  statute.  In  Kentucky, 
where  the  statute  is  substantially  the  same  as  ours,  stockholders  in  or- 
dinary corporations  are  held  to  be  disqualified.  Storey  v.  First  Nat'l 
Bank,  72  S.  W.  Rep.,  318,  but  this  rule  was  held  not  to  apply  to  a 
policy  holder  in  a  mutual  insurance  company,  for  the  reason  that  the 
interest  must  be  direct  and  certain  and  not  remote,  uncertain  or  con- 
tingent. (New  York  Life  Ins.  Co.  v.  Johnson's  Admr.,  72  S.  W.  Rep., 
762.)  The  statute  of  California  is  similar  to  ours,  and  it  is  there  held 
that  it  does  not  disqualify  stockholders  and  officers  of  corporations,  dis- 
cussing cases  to  the  contrary  and  showing  differences  in  the  statutes. 
(Merriman  v.  Wickersham,  75  Pac.  Rep.,  181.)  Mr.  Greenleaf,  vol.  1, 
sec.  390,  says  that  the  true  test  of  the  interest  of  a  witness  is  that  he 
will  either  gain  or  lose  by  the  direct  legal  operation  and  effect  of  the 
judgment,  or  that  the  record  will  be  legal  evidence  for  or  against  him 
in  some  other  action.  It  must  be  a  present,  certain  and  vested  interest 
and  not  an  interest  uncertain,  remote  or  contingent.  Neither  of  these 
witnesses,  as  members  of  the  church,  had  any  vested  or  certain  interest 
in  the  property.  The  property  belonged  to  the  corporation.  As  long  as 
the  corporation  existed  the  members  had  no  vested  title.  In  the  contin- 
gency of  a  dissolution  of  the  corporation,  they  might,  if  then  members, 
become  entitled.  But  their  interest  at  the  time  of  the* trial,  whatever 
it  was,  was  remote,  uncertain  and  contingent  and  not  such  as  to  disquali- 
fy them  as  witnesses. 

It  has  been  held  in  this  State  that  the  wife  of  a  plaintiff  was  incom- 
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petent  under  the  Btatute  where  the  property  sued  for  was  community 
of  himself  and  wife.  (Simpson  v.  Brotherton,  62  Texas,  170.)  There 
the  title  of  the  wife  was  direct,  certain  and  vested. 

Reversed  and  remanded. 


m 

Port  Worth  &  Denver  City  Railway  Company  v.  J.  A.  Travis. 

Decided  January  26,  1907. 

Phyiioal  and  Mental  Suffering — Christian  Science. 

In  a  suit  against  a  railroad  company  for  mental  and  physical  suffering 
caused  the  plaintiff  by  expulsion  from  one  of  its  passenger  trains,  it  was  error 
to  refuse  to  allow  the  defendant  on  cross-examination  of  the  plaintiff  to  prove 
that  she  was  a  Christian  Scientist,  and  that  she  had,  or  thought  she  had,  such 
control  of  her  feelings  as  to  render  her  insensible  to  pain  when  she  willed  to  be. 

Appeal  from  the  District  Court  of  Wilbarger  County.  Tried  below 
before  Hon.  S.  P.  Huff. 

Spoonts,  Thompson  &  Bcurwise  and  R.  W .  Hall,  for  appellant. — The 
court  erred  in  refusing  to  permit  defendant's  attorney  to  interrogate 
plaintiff's  wife  with  reference  to  her  belief  in,  and  practice  and  experi- 
ence in  what  is  known  as  Christian  Science  for  the  purpose  of  showing 
that  she  was  a  Christian  Scientist,  and  that  as  such  she  could  not  suffer 
either  mentally  or  physically,  but  lived  on  a  spiritual  plane  high  above 
mental  and  physical  suffering.  Evansich  v.  Gulf,  C.  &  S.  P.  Ey.  Co., 
61  Texas,  24;  Tyler  S.  E.  By.  v.  Easberry,  13  Texas  Civ.  App.,  185;  Gulf, 
C.  &  S.  F.  Ey.  v.  Hepner,  83  Texas,  136;  Gulf,  C.  &  S.  F.  Ey.  v. 
Younger,  10  Texas  Civ.  App.,  141 ;  Gillett  Indirect  and  Collateral  Ev., 
sees.  51,  82;  Hood  v.  Chicago  ft  N.  W.  Ey.  Co.,  64  N.  W.  Sep.,  261. 

Tolbert  &  Berry,  for  appellee. 

STEPHENS,  Associate  Justice. — This  appeal  is  from  a  verdict  and 
judgment  in  the  sum  of  one  hundred  and  ninety  dollars  obtained  against 
appellant  by  appellee  on  account,  mainly,  of  the  physical  and  mental 
suffering  of  his  wife  incident  to  her  expulsion  from  one  of  appellant's 
passenger  trains.  Her  testimony  was  mainly  relied  on  to  make  out  the 
case,  so  far  as  the  extent  of  the  injury  was  concerned,  and  a  reversal 
of  the  judgment  is  claimed  because  the  court  excluded  certain  testi- 
mony which  appellant  sought  to  elicit  from  her  on  cross-examination. 
As  stated  in  the  bill  of  exceptions,  "the  wife  of  the  plaintiff  was  on  the 
stand  and  refused  to  state  why  she  didn't  take  certain  medicines  pre-v 
scribed  by  her  family  physician,  Dr.  Dodson.  The  defendant's  counsel 
insisted  upon  knowing  why,  and  asked  her  if  it  was  not  a  fact  that  it 
was  because  she  belonged  to  a  sect  called  Christian  Scientists^  The  court 
sustained  the  plaintiff's  objection,  and  defendant's  counsel  stated  that 
he  wanted  to  prove  by  the  witness  that  she  would  not  take  medicine  on 
that  account,  and  to  ascertain  if  it  was  not  her  belief  that  6he  onlv  suf- 
fered.when  she  thought  she  suffered  and  did  not  suffer  when  she  thought 
she  didn't,  and  it  was  only  a  question  with  her  as  to  whether  she  suffered 
or  not.    The  court  sustained  the  objection  of  the  plaintiff  that  the  evi- 
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dence  was  immaterial."  It  further  appears  from  the  bill  of  exceptions 
that  "the  defendant  could  have  proven  by  such  witness  that  she  was  a 
Christian  Scientist  and  that  as  such  she  lived  on  a  spiritual  plane  above 
mental  and  physical  sufferings;  that  it  was  an  article  of  her  faith  that 
there  was  no  such  thing  as  mental  or  physical  suffering,  and  that  she 
did  not  actually  suffer."  The  bill  of  exceptions  was  approved  with  the 
following  statement :  "The  witness  testified :  'I  don't  take  medicine  un- 
less I  get  down  so  that  I  can't  help  myself,  and  they  make  me  take  it.' 
Counsel  asked  her:  TTou  make  that  a  rule,  do  you?'  She  answered: 
'Yes,  sir/  When  counsel  said :  'And  because  you  belong  to  a  sect  called 
Christian  Scientist  ?'  plaintiff's  counsel  made  objection  as  follows :  *We 
object  to  any  such  statement/  The  court  then  ruled  as  follows :  'I  will 
sustain  the  objection.  You  can  state  the  object  of  your  testimony  to 
the  stenographer.'  Whereupon  the  defendant's  counsel  dictated  a  long 
statement  to  the  stenographer  which  is  to  be  found  in  full  on  page  48 
of  the  testimony  as  made  out  by  the  stenographer.  And  after  the  same 
had  been  so  dictated  the  court  said:  'AH  right,  I  will  sustain  the  ob- 
jection.' Defendant's  counsel  then  said :  'If  the  court  please,  I  would 
like  to  be  heard  on  that.'  Plaintiff:  *We  object  to  any  further  state- 
ment being  made  upon  that  line  in  the  presence  of  the  jury.'  Defendant's 
counsel  said :  'I  would  like  to  make  a  statement  for  the  purpose  of  the 
bill.'  The  court:  TTou  have  already  made  a  statement  and  you  can 
have  your  bill/  There  was  no  further  objection  to  this  part  of  the  pro- 
ceedings/' 

It  appears  from  the  statement  found  on  the  page  of  the  stenographer's 
notes  referred  to  in  this  explanation  that  counsel  for  appellant,  besides 
asking  the  question  or  questions  above  quoted  in  said  explanation,  ex- 
pressed a  desire  to  prove  what  is  stated  in  the  main  part  of  the  bill  of 
exceptions  quoted  above,  although  the  question  or  -questions  actually 
propounded  to  the  witness  did  not  call  for  what  the  bill  of  exceptions 
states  could  have  been  proved  by  the  witness.  We  have,  therefore,  found 
some  difficulty  in  determining  whether  the  issue  submitted  by  the  fol- 
lowing assignment  is  really  presented  by  the  record,  but  have  finally 
concluded  that  it  is.  Said  assignment  reads:  "The  court  erred  in  re- 
fusing to  permit  defendant's  attorney  to  interrogate  plaintiff's  wife  with 
reference  to  her  belief  in  and  practice  and  experience  in  what  is  known 
as  Christian  Science  for  the  purpose  of  showing  that  she  was  a  Christian 
Scientist,  and  that  as  such  she  could  not  suffer  either  mentally  or  physi- 
cally, but  lived  on  a  spiritual  plane  high  above  mental  and  physical  suf- 
fering." We  interpret  the  record  as  showing  that  counsel  for  appellant 
indicated  to  the  court  his  desire  to  cross  examine  the  witness  on  the 
matters  stated  in  the  assignment,  and  that  the  court  declined  to  permit 
this  to  be  done  on  the  ground  that  the  inquiry  was  immaterial,  which 
we  think  fairly  raises  the  question  presented  by  the  assignment. 

We  are  also  of  opinion  that  the  court  erred  in  treating  the  inquiry 
as  an  immaterial  one,  since  the  testimony  was  pertinent  to  the  main  and 
essential  issue  in  the  case,  to  wit,  the  mental  and  physical  suffering  of 
the  witness.  If  she  had  such  control  of  her  feelings,  or  thought  she  had, 
as  to  render  her  insensible  to  pain  when  she  willed  to  be,  we  see  no 
reason  why  that  circumstance  should  not  have  been  considered  by  the 
jury  in  determining  the  extent  of  her  suffering  and  the  compensation 
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to  be  made  on  account  of  it.    See  Texas  &  P.  By.  Co.  v.  Lynch,  87  S. 
W.  Rep.,  884,  and  cases  there  cited. 

Besides,  the  ruling  complained  of  involves  an  invasion  of  the  right  of 
cross-examination,  which,  however  much  it  may  have  been  abused,  yet 
remains  as  essential  to  the  search  for  truth  as  in  the  days  of  the  proverb, 
"He  that  is  first  in  his  own  cause  seemeth  just;  but  his  neighbor  cometh 
and  searcheth  him." 

The  only  counter  proposition  submitted  by  appellee  in  answer  to  the 
assignment  above  quoted  is  that  "special  defenses  in  the  nature  of  a 
confession  and  avoidance  must  be  specially  pleaded/'  but  while  this  is 
a  sound  proposition,  it  evidently  is  inapplicable  here,  since  any  evidence 
affecting  the  extent  of  the  suffering  for  which  a  recovery  was  sought  and 
had,  was  clearly  admissible  under  the  general  issue.  For  this  error  the 
judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Heirs  op  R.  C.  Beale  et  al.  v.  M.  E.  V.  Johnson  et  al. 

Decided  January  20,  1907. 

1. — Limitation — Married  Women — Act  of  1895    Construed — Nonresidents. 

The  Act  of  the  Legislature  of  1895,  concerning  limitation  against  married 
women,  was  not  retroactive,  and  limitation  against  married  women  did  not 
begin  to  run  until  one  year  after  the  law  went  into  effect.  Limitation  will  not 
run  in  favor  of  nonresidents  or  absentees  from  the  State  during  their  absence 
even  though  such  absentee  had  tenants  in  possession  of  the  land  and  paid  all 
taxes  thereon. 

2. — Same. 

The  Act  of  the  24th  Legislature,  general  laws  1895,  p.  230,  was  approved 
on  April  1,  1895,  but  did  not  take  effect  until  July  30,  1895. 

8. — Limitation — Color  of  Title — Three  Yean. 

Land  was  patented  to  the  "heirs  of  G."  At  the  time  of  G.'s  death  he  left 
surviving  him  his  mother  and  father  and  four  brothers  and  sisters;  the  mother 
and  father  were  the  heirs  of  G.;  upon  the  death  of  the  mother  and  father  the 
title  vested  in  the  four  brothers  and  sisters;  the  defendants  acquired  the  title 
of  three  of  the  brothers  and  sisters  but  failed  to  connect  themselves  in  any 
way  with  the  title  of  the  fourth.  Held,  that  defendants  had  neither  title  nor 
color  of  title  to  said  fourth  interest,  and  hence  the  three  years'  statute  of  limi- 
tation did  not  apply. 

4. — Undisputed  Evidence — Charge. 

Where  the  evidence  upon  an  issue  is  undisputed  the  court  .might  instruct 
the  jury  peremptorily  upon  the  issue. 

5. — Incomplete  Verdict — Judgment. 

It  appeared  from  the  undisputed  evidence  that  a  third  person,  not  made  a 
party  defendant  in  the  suit,  owned  a  life  estate  in  the  land  in  controversy  the 
defendants  did  not  claim  said  life  estate  in  their  pleadings;  the  evidence  showed 
that  said  life  estate  was  lost  by  limitation;  the  court  instructed  the  jury  as  to 
said  life  estate  to  find  for  defendants,  but  the  jury  made  no  finding  as  to  the 
same;  the  court  entered  judgment  in  favor  of  defendants  for  said  estate.  Held, 
the  court  had  power  to  enter  such  judgment  on  the  verdict. 

6. — Assignment  of  Error — Party  not  Appealing. 

The  refusal  of  the  court  to  give  a  charge  requested  by  a  party  who  has 
not  appealed  will  not  be  reviewed. 


120  Texas  Civil  Appeals  Reports,  Vol.  45.       [January, 

7. — Oodefendants — Pleading  inter  sese — Service  Waived. 

In  a  suit  against  several  defendants  for  an  undivided  interest  in  land 
some  of  the  defendants  answered  that  they  held  under  one  of  their  codefendants 
by  deed  with  covenant  of  general  warranty,  and  also  that  their  said  codefendant 
still  owned  a  sufficient  quantity  of  the  land  in  controversy  to  satisfy  the  claim 
of  the  plaintiff,  and  prayed  that  in  the  event  the  plaintiff  recovered  that  her 
interest  be  taken  out  of  the  land 'still  owned  by  said  codefendant  vendor;  said 
codefendant  filed  no  demurrer  or  exception  to  the  pleas  of  her  vendees  and 
made  no  objection  on  the  trial  to  the  evidence  introduced  by  them  to  prove  the 
allegations  of  said  pleas.  Held,  that  such  codefendant  will  not  afterwards  be 
heard  to  complain  that  she  was  not  served  with  notice  of  the  pleadings  of  her 
vendees. 

8. — Deed  by  Cotenant — Specific  Part. 

The  deed  of  a  cotenant  conveying  a  specific  part  of  the  joint  property  is 
not  void,  and  a  court  of  equity  will  set  apart  to  the  grantee  the  particular 
tract  conveyed  if  it  can  be  done  without  prejudice  to  the  other  cotenants. 

• 

Appeal  from  the  District  Court  of  Navarro  County.  Tried  below  be- 
fore Hon.  L.  B.  Cobb. 

J.  L.  Autry  and  Frost  &  Neblett,  for  appellants. — The  effect  of  the 
Act  of  1895  putting  in  operation  the  statute  of  limitations  as  to  married 
women,  as  to  causes  of  action  which  had  prior  to  that  date  accrued, 
placed  them  in  the  same  position  as  if  they  were  never  excepted  from 
the  operation  of  the  statute,  with  the  exception  that  they  were  to  have  a 
reasonable  time  after  the  passage  of  the  law  in  which  to  bring  their  suits ; 
and  it  appearing  from  the  evidence  that  appellee's  cause  of  action  accrued 
as  early  as  1884  and  tbe  suit  not  being  filed  until  April  17,  1901,  appel- 
lee delayed  an  unreasonable  length  of  time,  and  was  therefore  barred  by 
the  statute  of  limitations.  Williams  v.  Bradley,  67  S.  W.  Bep.,  170; 
Boon  v.  Chamberlin,  82  Texas,  480;  Revised  Statutes  of  1895,  art.  3352; 
Greenlaw  v.  City  of  Dallas,  75  S.  W.  Rep.,  812. 

The  charge  of  the  court  complained  of  is  material  and  reversible  error, 
because  limitation  against  married  women  in  the  present  case  began 
April  1,  1895,  that  is  from  the  time  the  Act  was  passed,  and  not  from 
the  time  it  took  effect  thereafter,  and  the  bar  was  complete  when  the 
original  petition  was  filed.  Baker  v.  Compton,  52  Texas,  252 ;  Riggs  v. 
Hanrick,  59  Texas,  573 ;  Biggs  v.  McBride,  17  Oregon,  646,  21  Pac. 
Rep.,  880. 

The  charge  of  the  court  complained  of  is  material  and  reversible  error, 
because  the  proof  shows  that  R.  C.  Beale  took  deed  and  deeds  from  joint 
tenants  of  the  plaintiff,  Mrs.  Johnson,  conveying  the  entire  land  in  con- 
troversy, and  under  such  deeds,  which  were  duly  recorded,  he  took  pos- 
session of  the  land  in  controversy,  rendered  it  for  taxes,  paid  all  taxes 
thereon  and  has  continuously  asserted  title  thereto  openly  against  the 
claim  of  plaintiff,  and  notwithstanding  these  facts  the  court  submits  the 
question  to  the  jury  as  to  whether  there  was  such  a  repudiation  of  the 
claim  of  the  plaintiff,  Mrs.  Johnson,  as  would  put  the  statute  of  limi- 
tations in  motion.  Church  v.  Waggoner,  78  Texas,  200;  Pucket  v.  Mc- 
Daniel,  8  Texas  Civ.  App.,  630. 

It  being  shown  that  the  land  in  controversy  was  patented  to  the  heirs 
of  William  Gilbert,  and  that  the  heirs,  representing  at  least  three-fourths 
interest  in  the  Gilbert  survey,  had  conveyed  to  R.  C.  Beale,  and  that 
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the  possession  of  Beale  and  his  widow,  Mrs.  Mills,  had  been  continuous 
for  more  than  three  years,  such  conveyances  constituted  color  of  title, 
and  the  three  years  statute  of  limitation  was  applicable.  Griggsby  v. 
May,  84  Texas,  240. 

The  verdict  of  the  jury  being  incomplete  and  not  conforming  to  the 
instruction  of  the  court  as  to  the  life  estate  of  Mrs.  Wyatt,  no  judgment 
could  be  entered  in  favor  of  appellee  against  appellant  for  the  life  estate 
of  Mrs.  Wyatt,  and  the  judgment  of  the  court  should  therefore  be  re- 
versed, because  a  jury  has  intervened  and  there  is  no  verdict  supporting 
the  judgment  rendered  in  the  case.  Claiborne  v.  Tanner,  18  Texas,  78 ; 
Bledsoe  v.  Wills,  22  Texas,  651 ;  Kuhlman  v.  Medlinka,  29  Texas,  385. 

The  charge  of  the  court  complained  of  is  reversible  error,  because  it 
permits  the  plaintiff  to  recover  and  to  take  her  entire  recovery  out  of 
the  lands  yet  held  by  Mrs.  Mills ;  while  the  plaintiff  seeks  to  recover  her 
interest  in  the  entire  survey  against  all  of  the  defendants,  and  there  was 
no  service  of  the  answers  of  the  codefendants  of  Mrs.  Mills,  wherein 
they  set  up  that  they  held  warranties  from  Mrs.  Mills  and  asked  that 
the  plaintiff  be  required  to  take  her  interest,  in  the  event  of  recovery, 
entirely  out  of  the  lands  yet  held  by  Mrs.  Mills.  Harris  v.  Schlinke, 
95  Texas,  88. 

U.  J.  Cone,  R.  C.  Fuller,  P.  H.  Powell  and  Richard  Mays,  for  appellees 
Mary  E.  V.  Johnson  and  L.  A.  Johnson. — Mrs.  Johnson  being  under 
disability  of  coverture  before  and  at  the  beginning  of  adverse  possession, 
and  continuously  since,  she  had  five  years  from  July  29,  1896,  in  which 
to  bring  suit.  Anderson  v.  Wynne,  62  S.  W.  Bep.,  119;  Thompson  v. 
McConnell,  107  Federal  Rep.,  33;  Broom  v.  Pearson,  81  S.  W.  Rep., 
753 ;  Rev.  Stats.,  art.  3352,  sec.  3. 

Adverse  possession  of  the  land  in  controversy  having  been  taken  by 
Mrs.  Mills  and  her  then  husband,  R.  C.  Beale,  while  both  were  resident 
citizens  of  Texas,  Mrs.  Mills'  subsequent  absence  from  the  State,  tem- 
porarily, as  well  as  permanently,  can  not  be  computed  or  considered 
in  arriving  at  the  period  of  time  required  to  complete  the  bar  of  the 
statute.  Ayers  v.  Henderson,  9  Texas,  539 ;  Huff  v.  Crawford,  88  Texas. 
374 ;  Huff  v.  Crawford,  32  S.  W.  Rep.,  594 ;  O'Neal  v.  Clvmer,  61  Si 
W.  Rep.,  546;  Fisher  v.  Phelps,  21  Texas,  551;  Phillips  v.  Holman,  26 
Texas,  277. 

There  being  no  emergency  clause  to  the  Act  of  1895,  repealing  the  law 
exempting  married  women  from  the  bar  of  limitation,  it  did  not  become 
operative  or  take  effect  until  ninety  days  after  the  adjournment  of  the 
legislature.  Acts  1895,  24  Leg.,  chap.  30,  p.  35;  Constitution,  art.  3, 
sec.  39;  Scales  v.  Marshall,  96  Texas,  140;  Missouri,  K.  &  T.  Ry.  Co.  v. 
McGlamory,  92  Texas,  150;  Anderson  v.  Wynne,  62  S.  W.,  121. 

When  delay  in  obtaining  service,  either  in  person  or  by  publication. 
is  reasonably  accounted  for  and  explained,  and  the  suit  is  filed  in  good 
faith,  with  intent  to  prosecute  it  to  final  judgment,  the  running  of  limi- 
tation will  be  suspended  from  the  date  of  such  filing.  Rev.  Stats.,  art. 
1177;  Gulf,  C.  &  S.  P.  Ry.  v.  Flatt,  36  S.  W.  Rep.,  1029;  Wigg  v. 
Dooley,  G6  S.  W.  Rep.,  306 ;  Gulf,  C.  &  S.  P.  Ry.  v.  Knott,  14  Texas  Civ. 
App.,  159;  Wood  v.  Gulf,  C.  &  S.  P.  Ry.,  15  Texas  Civ.  App.,  322; 
Tribby  v.  Wokee,  74  Texas,  142. 
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Under  the  facts,  the  designation  of  defendant,  in  plaintiffs'  original 
petition,  as  "the  heirs  at  law  of  R.  C.  Beale,"  with  the  further  allegation 

that  "the  heirs  at  law  of  R.  C.  Beale  reside  in County,  State  of 

Virginia,"  was  sufficient  to  stop  the  running  of  limitation  in  favor  of 
Mrs.  Mills  from  the  date  it  was  filed,  on  April  17,  1901.  Rev.  Stats., 
art.  1236;  Prichard  v.  McCord,  71  S.  W.  Rep.,  303;  Middlebrook  v. 
David  Bradley  Mfg.  Co.,  26  S.  W.  Rep.,  113;  19  Am.  &  Eng.  Ency.  of 
Law,  2d  ed.,  260;  Southern  Pac.  Ry.  v.  Graham,  12  Texas  Civ.  App., 
570;  Martinez  v.  Dragna,  73  S.  W.  Rep.,  425;  Middlebrook  v.  David 
Bradley  Mfg.  Co.,  27  S.  W.  Rep.,  169. 

There  was  no  error  in  refusing  to  charge  upon  the  three  year  statute 
of  limitation,  because  under  the  facts  proven,  appellants  had  neither 
"title"  nor  "color  of  title"  to  the  one-fourth  interest  of  Mrs.  Johnson. 
Bartell  v.  Kelsey,  59  S.  W.  Rep.,  633;  Baldwin  v.  Root,  90  Texas,  547; 
Veramendi  v.  Hutchins,  48  Texas,  531;  League  v.  Atchison,  6  Wall.,  112; 
Thompson  v.  Cragg,  24  Texas,  598 ;  Cole-  v.  Grigsby,  89  Texas,  229 ; 
Cox  v.  Bray,  28  Texas,  262. 

The  existence  of  a  life  estate  in  Mrs.  Wyatt  being  undisputed  and  not 
an  issuable  fact,  the  failure  of  the  verdict  to  dispose  of  it  in  accordance 
with  the  directions  of  the  charge,  did  not  render  the  verdict  incomplete 
nor  deprive  the  court  of  the  power  to  enter  judgment  thereon,  nor 
was  the  court  without  power  to  enter  judgment  in  favor  of  appel- 
lants for  said  life  estate  as  against  appellees.  In  any  event,  that  part 
of  the  judgment  of  which  complaint  is  made,  being  favorable  to  appel- 
lants, they  can  not  complain.  The  judgment  finds  support  in  the  verdict. 
The  portion  complained  of  may  be  treated  as  surplusage  and  expunged 
if  necessary.  Houston  &  T.  C.  Ry.  Co.  v.  Weaver,  41  S.  W.  Rep.,  847 ; 
Kinkier  v.  Junica,  84  Texas,  116;  Missouri  Pac.  Ry.  Co.  v.  Kingsbury, 
25  S.  W.  Rep.,  323 ;  Stephens  v.  Anderson,  36  S.  W.  Rep.,  1000. 

McCIellan  &  Prince,  for  appellees  J.  H.  H.  Burke  and  E.  H.  Lonon. 
— The  deed  of  a  cotenant  conveying  a  specific  part  of  the  common  prop- 
erty is  not  void,  and  a  court  of  equity  will  set  apart  to  such  grantee  the 
particular  tract  conveyed,  if  this  can  be  done  without  injury  to  the  other 
cotenants.  Freeman  on  Partition,  sees.  203,  205,  425 ;  Furrh  v.  Winston, 
66  Texas,  523;  Wells  v.  Heddenburg,  30  S.  W.  Rep.,  702;  Osborn  v. 
Osborn,  62  Texas,  495;  Arnold  v.  Caudle,  49  Texas,  527. 

Where  one  cotenant  sells  a  specific  part  of  the  common  land,  equity 
will  direct,  if  it  can  be  done  without  injustice,  that  the  part  sold  be  set 
aside  to  the  cotenant  who  sold  it,  thereby  perfecting  title  in  the  pur- 
chaser from  such  cotenant,  and  in  this  case  plaintiff  below  announced 
she  would  be  willing  for  purchasers  from  appellant  to  be  protected. 
Arnold  v.  Caudle,  49  Texas,  527,  et  seq. ;  Robinson  v.  McDonald,  62 
Am.  Dec,  484,  note;  Furrh  v.  Winston,  66  Texas,  522. 

Service  of  the  answer  of  these  appellees,  J.  H.  H.  Burke  and  E.  H. 
Lonon,  on  the  appellant,  Mrs.  E.  G.  Mills,  wherein  they  resisted  the 
right  of  Mrs.  M.  E.  V.  Johnson  to  recover  any  of  their  land,  because 
there  was  enough  left  unsold  out  of  which  she  could  be  satisfied,  was  not 
necessary,  nor  was  it  necessary  to  serve  her  with  such  answers  seeking 
recovery  on  her  warranties,  because  she  was  a  party  to  the  suit,  appeared 
and  answered  and  furthermore  waived  service  by  seeking  a  severance 
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against  all  other  defendants.     Kirby  v.  Estill,  75  Texas,  484;  Sayles 
Statutes,  art.  5252 ;  Bryan  v.  Lund,  "25  Texas,  98. 

BOOKHOTJT,  Associate  Justice. — May  Elizabeth  Verona  Johnson, 
joined  pro  forma  by  her  husband,  L.  A.  Johnson,  of  Ashland  Cbunty, 
Arkansas,  brought  this  suit  on  April  17,  1901,  in  the  District  Court  of 
Navarro  County,  to  recover  an  undivided  one-fourth  interest  in  two  sur- 
veys of  land  situated  in  Navarro  County,  Texas,  patented  July  13,  1858, 
to  the  heirs  of  William  Gilbert.  One  of  the  surveys  contained  1920 
acres  and  is  known  as  the  upper  William  Gilbert,  and  the  other  contain- 
ing 640  acres  is  known  as  the  lower  William  Gilbert  survey. 

William  Gilbert  came  from  Alabama  to  Texas  at  an  early  date  and 
was  killed  in  Fannin's  massacre  at  Goliad,  in  1836.  He  died  without 
issue,  but  left  his  father  and  mother,  Josiah  and  Elizabeth  Gilbert, 
surviving  him,  as  well  as  two  brothers  and  two  sisters,  J.  L.  J.,  Marion 
Albert,  Mary  and  Catharine.  A  third  brother,  Walter  H.  was  killed  with 
William  at  Goliad,  leaving  no  issue.  Mrs.  Johnson  was  the  daughter 
and  sole  heir  of  Marion  Albert  Gilbert,  who  died  intestate  while  in  the 
Confederate  army,  as  the  result  of  wounds  received  in  the  battle  of  the 
Wilderness,  in  1864,  and  she  claimed  the  one-fourth  interest  in  the 
land  bv  inheritance  from  her  father. 

All  of  defendants  claimed  under  and  through  purchase  from  J.  L.  J. 
Gilbert,  Mary  Harwell  and  Catherine  E.  Glover,  now  Mrs.  Leonard. 
Defendants  made  no  claim  to  the  title  and  interest  of  Albert  Gilbert 
unless  they  have  acquired  it  by  limitation  from  Mrs.  Johnson.  Both 
Josiah  and  Elizabeth  Gilbert,  the  father  and  mother  of  the  Gilbert  heirs, 
died  prior  to  1852. 

For  some  time  previous  to  1880  both  surveys  were  owned  by  the  heirs 
of  Thompkins  who  were  litigating  the  title  with  the  heirs  of  Fountain, 
and  Judge  B.  C.  Beale  was  attorney  for  the  Thompkins'  heirs.  Judge 
Beale  acquired  his  interest  in  the  land  partly  as  a  fee  and  the  remainder 
by  purchase.  There  was  a  partition  of  all  the  lands  in  the  summer  of 
1880  between  the  Thompkins  heirs,  being  three  girls,  Lula,  Effie  and 
Jennie,  and  Judge  Beale.  230  acres  of  the  upper  Gilbert  survey  was 
set  apart  to  Lula  H.  Moore.  Judge  Beale  bought  all  the  interest  of  the 
other  two  heirs,  thus  giving  him  ownership  of  all  the  lands  except  the 
Moore  230  acres  and  100  acres  now  owned  by  Mrs.  Ellen  E.  Read.  Some 
of  the  defendants  claimed  land  upon  the  Moore  tract,  and  the  remainder 
upon  the  Beale  holding.  Moore  had  no  interest  in  the  Beale  lands,  nor 
did  Beale  have  any  in  the  Moore  land. 

All  of  the  contesting  defendants  filed  answers  in  which  they  described 
by  field  notes  the  lands  claimed  by  them  respectively,  and  disclaimed  all 
interest  in  the  remainder.  Judgment  was  entered  in  favor  of  Mrs. 
Johnson,  and  against  all  defendants,  for  her  one-fourth  interest  in  the 
land. 

The  undisputed  facts  showed  that  Mrs.  Johnson  was  entitled  to  one- 
fourth  of  the  land  by  inheritance  from  her  father,  Albert  Gilbert,  and 
the  court  so  charged. 

An  appeal  was  prosecuted  by  Mrs.  Mills  and  her  husband,  who  claim 
under  the  Beale  holding,  and  W.  N.  Kenner,  guardian,  and  the  Texas 
Loan  Agency,  who  claim  under  the  Moore  title. 
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It  is  contended  by  appellants  under  a  proper  assignment,  that  the 
effect  of  the  Act  of  1895  putting  in  operation  the  statute  of  limitations 
as  to  married  wonien,  as  to  causes  of  action  which  had  prior  to  that 
date  accrued,  placed  them  in  the  same  position  as  if  they  were  never 
excepted  from  the  operation  of  the  statute,  with  the  exception,  that  they 
were  to  have  a  reasonable  time  after  the  passage  of  the  law  in  which 
to  bring  their  suits  and  it  appearing  from  the  evidence  that  appellee's 
cause  of  action  accrued  as  early  as  1884,  and  the  suit  not  being  filed 
until  April  17,  1901,  appellee  delayed  an  unreasonable  length  of  time 
and  was  therefore  barred  by  the  statute  of  limitations.  We  do  not  con- 
cur in  this  contention.  The  statute  is  not  retroactive,  and  limitation 
did  not  begin  to  run  until  one  year  after  the  Act  went  into  effect. 

So  far  as  the  appellants,  Mrs.  Mills  and  husband,  are  concerned  this 
contention  does  not  arise.  The  undisputed  evidence  shows  that  Beale, 
under  whom  they  derive  title,  did  not  take  possession  of  the  land  until 
1884,  at  which  time  the  appellee  Mrs.  Johnson  was  a  married  woman 
and  the  statute  of  limitation  did  not  run  against  her  by  reason  of  her 
coverture.  When  Beale  and  his  wife,  now  Mrs.  Mills,  took  possession 
of  the  land  in  1884,  they  were  citizens  and  residents  of  Texas.  Judge 
Beale  died  in  1889  and  Mrs.  Beale  permanently  removed  from  Texas  in 
1890,  since  which  time  she  married  Mr.  Mills,  and  has  not  been  a  citi- 
zen of  Texas.  When  the  statute  of  April  1,  1895,  was  passed  and  at  the 
time  it  went  into  effect  Mrs.  Mills  was  a  nonresident  of  Texas,  and 
could  not  invoke  the  benefit  of  the  statute  of  limitations,  notwithstand- 
ing she  had  tenants  in  possession  of  the  land  and  has  paid  all  the  taxes 
thereon.  (Savles  Civ.  Stat.,  art.  3367;  Huff  v.  Crawford,  88  Texas, 
374;  Huff  v.  Crawford,  32  S.  W.  Rep.,  594.) 

There  was  evidence  sufficient  to  raise  the  issue  that  possession  was 
taken  of  the  Moore  tract  by  Moore,  under  whom  the  appellants,  W.  N". 
Kenner,  guardian,  and  Texas  Loan  Agency  derive  title,  in  1879  or; 
1880  and  prior  to  the  time  of  the  marriage  of  Mrs.  Johnson  to  her  pres- 
ent husband,  L.  A.  Johnson,  which  the  evidence  shows  was  on  August 
2,  1880  or  1881.  There  was  also  evidence  to  the  effect  that  Moore  did 
not  take  possession  of  and  improve  the  land  until  1882.  The  issue  was 
submitted  to  the  jury  by  the  court  and  the  verdict  embraces  a  finding 
that  Moore  did  not  take  possession  of  the  land  until  after  the  marriage  oi 
the  appellees.  The  statute  of  1895  provides,  "that  limitation  shall  not 
begin  to  run  against  married  women  until  they  arrive  at  the  age  of 
twenty-one  years;  and,  further,  that  their  disability  shall  continue  one 
year  from  and  after  the  passage  of  this  article,  and  that  they  shall  have 
thereafter  the  same  time  allowed  others  by  the  provisions  hereof."  Ap- 
pellant insists  that  this  statute  took  effect  from  the  time  it  was  passed, 
and  not  ninety  days  after  the  Legislature  adjourned.  If  it  took  effect 
from  the  time  it  was  passed,  April  1,  1895,  then  the  plaintiffs  were  barred 
by  the  five  years  statute  of  limitation,  when  the  suit  was  filed  April  17, 
1901,  as  to  the  land  of  appellants,  W.  1ST.  Kenner,  guardian,  and  Texas 
Loan  Agency.  We  do  not  agree  with  this  contention.  The  Act  was 
approved  April  1,  1895,  and  did  not  contain  an  emergency  clause.  The 
Legislature  adjourned  April  31,  1895.  Gen.  Laws,  1895,  p.  230.  The 
ninety  days  ended  July  29,  1895,  and  the  Act  took  effect  July  30,  1895, 
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Acts  of  24th  Leg.,  chap.  30,  Gen.  Laws,  1895,  p.  35 ;  Const.,  art  3,  sec. 
39. 

The  jury  having  found  that  the  statute  did  not  begin  to  run  against 
Mrs.  Johnson  prior  to  her  marriage  and  she  being  a  married  woman  when 
the  statute  of  1895  took  effect  by  the  terms  of  that  Act  her  disability  of 
coverture  continued  for  one  year  after  its  passage  and  she  then  had 
the  same  time  to  bring  her  suit  allowed  others  by  the  laws  of  limitation. 
The  statute  began  to  run  against  her  on  July  30,  1896.  This  suit  was 
begun  on  April  17,  1901,  less  than  five  years  from  the  time  the  statute 
began  to  run  against  her.  It  is  clear  that  she  was  not  barred  by  the 
five  years  statute.  (Rev.  Stats.,  art.  3352,  sec.  3;  Anderson  v.  Wynne, 
62  S.  W.  Sep.,  119;  Thompson  v.  McConnell,  107  Fed.  Rep.,  33;  Broom 
¥r  Pearson,  81  S.  W.  Rep.,  753.)  This  construction  does  not  make  the 
statute  violative  of  the  Constitution  of  the  United  States,  as  contended 
by  appellant  in  that  it  discriminates  unreasonably  in  favor  of  persons 
who  are  nonresidents  of  Texas,  when  adverse  possession  was  taken,  and 
against  persons  who  are  residents  of  Texas  and  afterwards  became 
nonresidents  before  the  statute  was  complete. 

But  it  is  contended  that,  it  being  shown  that  the  land  in  controversy 
was  patented  to  the  heirs  of  William  Gilbert,  and  that  the  heirs,  repre- 
senting at  least  three-fourths  interest  in  the  Gilbert  survey,  had  con- 
veyed to  R.  C.  Beale,  and  that  the  possession  of  Beale  and  his  widow, 
Mrs.  Mills,  had  been  continuous  for  more  than  three  years,  such  con- 
veyances constituted  color  of  title,  and  the  three  years  statute  of  limita- 
tion was  applicable.  The  land  in  controversy  was  patented  to  the  "heirs 
of  William  Gilbert."  When  William  Gilbert  was  killed  his  mother  and 
father,  Elizabeth  and  Josiah  Gilbert,  were  living  and  constituted  his 
heirs  at  the  date  of  the  law  granting  lands  to  the  heirs  of  those  who 
were  killed  at  Goliad.  Upon  the  death  of  Josiah  Gilbert  and  Elizabeth 
Gilbert,  they  left  surviving  them  four  children,  to  wit :  J.  L.  J.  Gilbert, 
Albert  Gilbert,  Catherine  Gilbert  (who  married  Doctor  Glover  and  after- 
wards Louis  Leonard)  and  Mary  Gilbert,  who  afterwards  married  a  man 
by  the  name  of  Harwell.  Appellants  claim  under  purchase  from  J.  L. 
J.  Gilbert,  Mary  Harwell  and  Catherine  Glover,  three  of  the  heirs,  but 
they  make  no  claim  to  have  ever  purchased  the  interest  of  Albert  Gilbert, 
nor  do  they  connect  themselves  in  any  way  with  his  title  to  an  undivided 
one-fourth  interest  in  the  land.  Appellee,  Mrs.  Johnson,  is  the  sole 
surviving  heir  of  Albert  Gilbert.  These  facts  show  that  the  defendants 
had  neither  title  nor  color  of  title  to  the  one-fourth  interest  in  the  two 
surveys  inherited  by  Mrs.  Johnson,  and  the  three  years  statute  of  limi- 
tation did  not  apply.  (Bartell  v.  Kelsey,  59  S.  W.  Rep.,  633 ;  Baldwin 
t.  Root,  90  Texas,  547 ;  Veramendi  v.  Hutchins,  48  Texas,  531 ;  League 
v.  Atchison,  6  Wall.,  112;  Thompson  v.  Cragg,  24  Texas,  598;  Cole 
v.  Grigsby,  89  Texas,  229;  Cox  v.  Bray,  28  Texas,  262.) 

The  original  petition  did  not  by  name  make  Mrs.  Mills  and  husband 
parties  to  the  suit.  But  they  were  sued  under  the  designation  of  "heirs 
at  law  of  R.  C.  Beale"  in  which  name  the  property  was  rendered  for 
taxes.  On  February  5,  1902,  an  amended  petition  was  filed  making 
Harry  Mills  and  Mrs.  Emma  G.  Mills  parties  defendant.  It  is  clear 
under  the  facts  that  Mrs.  Mills,  formerly  Mrs.  Beale,  can  not  claim 
the  benefit  of  any  of  the  statutes  of  limitation,  even  if  she  and  her 
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husband  were  not  parties  under  the  designation  of  "heirs  at  law  of  R. 
C.  Beale."  They  were  made  parties  by  the  amended  petition  in  1902, 
and  being  nonresidents  the  statute  of  limitations  did  not  run  in  their 
favor. 

By  the  charge  of  the  court  attacked  by  the  fifth  assignment  the  issue 
as  to  whether  the  appellees'  attorneys  used  reasonable  diligence  to  as- 
certain who  the  heirs  of  R.  C.  Beale  were  and  whether  reasonable  dili- 
gence had  been  used  to  get  service  on  Mrs.  Mills,  was  submitted  to  the 
jury  for  their  determination.  The  charge  by  which  this  issue  is  sub- 
mitted is  complained  of  as  not  applying  the  law  to  the  facts.  If  the 
charge  was  subject  to  criticism  in  this  respect,  and  we  do  not  think  it 
is,  the  error  is  harmless,  because  the  court  would  have  been  authorized 
under  the  undisputed  facts  to  have  instructed  the  jury  that  as  to  the 
claim  of  Mrs.  Mills  the  plaintiffs  were  not  barred  by  any  of  the  statutes 
of  limitation.  These  remarks  apply  to  the  fifth  and  sixth  assignments 
and  they  are  overruled. 

The  seventh  paragraph  of  the  charge  submitted  to  the  jury  the  issue 
as  to  whether  Beale's  claim  and  possession  of  the  land  was  adverse  and 
hostile  to  his  codefendant,  Mrs.  Johnson,  so  as  to  put  the  statute  of 
limitation  in  operation  as  against  her  title.  This  was  an  issue  of  fact 
for  the  determination  of  the  jury,  and  we  find  no  error  in  the  charge. 
If  there  was  error  it  could  not  avail  Mrs.  Mills.  If  it  be  true  that  Beale 
ousted  Mrs.  Johnson  by  taking  deeds  to  the  land  in  1884  and  causing 
the  same  to  be  recorded  and  paying  all  taxes  on  the  land  and  that 
Mrs.  Johnson's  cause  of  action  then  accrued,  yet  she  then  being  a  mar- 
ried woman  and  protected  by  coverture  and  having  remained  so,  and 
Mrs.  Mills  having  permanently  removed  from  Texas  before  the  passage 
of  the  statute  of  1895  she  could  not  invoke  the  benefit  of  the  statute 
as  against  appellees.  These  remarks  also  apply  to  the  tenth  assignment 
of  error  and  the  same  is  overruled. 

The  evidence  showed  that  at  the  time  of  the  trial  Mrs.  Wvatt  the 
mother  of  plaintiff,  Mrs.  Johnson,  inherited  a  life  estate  of  one-third 
in  the  one-fourth  interest  in  the  land  claimed  by  Mrs.  Johnson.  Mrs. 
Wyatt  was  not  a  party  to  the  suit.  Appellants  did  not  in  their  plead- 
ings set  up  any  rights  to  Mrs.  Wyatt's  life  estate;  nor  did  they  ask  or 
make  any  effort  to  have  Mrs.  Wyatt  brought  in  as  a  party  defendant. 
There  was  no  dispute  as  to  the  existence  of  this  estate,  and  it  further 
appeared  that  Mrs.  Wyatt  was  barred  by  limitation.  The  court  in- 
structed the  jury  as  to  this  life  estate  to  find  in  favor  of  defendants. 
There  was  no  finding  by  the  jury  as  to  the  life  estate.  The  court  en- 
tered judgment  in  favor  of  defendants  for  this  estate.  These  facts 
being  undisputed,  the  failure  of  the  verdict  to  dispose  of  the  life  estate 
in  accordance  with  the  charge  did  not  render  the  verdict  incomplete, 
nor  was  the  court  without  power  to  enter  judgment  on  the  verdict. 
The  judgment  as  to  this  interest  is  favorable  to  appellants  and  they 
are  in  no  condition  to  complain.  (Houston  &  T.  C.  Ry,  Co.  v.  Weaver, 
41  S.  W.  Rep.,  847;  Kinkier  v.  Junica,  84  Texas,  116;  Missouri  Pac. 
Ry.  Co.  v.  Kingsbury,  25  S.  W.  Rep.,  323;  Stephens  v.  Anderson,  36 
S.  W.  Rep.,  1000.) 

The  fourteenth  assignment  complains  of  the  action  of  the  court  in 
refusing  a  special  charge  requested  by  the  attorneys   for  defendants, 
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Lonon  and  Burke.  Neither  of  these  parties  has  appealed.  The  charge 
was  not  requested  by  either  of  the  appellants.  We  are  not  authorized 
to  consider  the  assignment. 

Appellant's  fifteenth  assignment  assails  the  paragraph  of  the  charge 
reading:  "That  at  one  time  R.  C.  Beale  and  his  wife,  now  Mrs.  E.  Q. 
Mills,  owned  a  three-fourths  interest  in  all  the  land  except  the  232 
acres  claimed  by  the  defendants,  McCuiston,  Bailey,  Millers  and  Texas 
Loan  Agency,  from  and  under  Lula  Moore  and  her  husband,  John  T. 
Moore,  and  said  Beale  and  wife  had  the  right  to  convey  in  severalty 
three-fourths  of  the  land  held  by  them,  provided  that  in  so  doing  they 
should  not  prejudice  the  rights  of  their  cotenant,  Mrs.  Johnson,  in 
the  fair  partition  of  the  land,  and  the  conveyances  made  by  Beale  and 
Mrs.  Beale  to  the  defendants  holding  under  them  vested  title  in  them 
subject  only  to  the  rights  of  Mrs.  Johnson  to  partition;  and  if  you 
find  under  instructions  to  follow,  that  plaintiffs  are  entitled  to  recover 
out  of  the  lands  yet  held  by  Mrs.  Mills  enough  to  make  in  value  and 
kind  her  one-fourth  of  all  the  lands  originally  held  by  Beale,  you  will 
so  sajr  by  your  verdict,  and  in  such  event  you  will  so  say  that  the 
other  defendants  holding  under  Beale  and  wife  are  entitled  to  the  sev- 
eral parcels  held  by  them  respectively,  and  that  plaintiffs  are  entitled 
to  have  and  recover  the  lands  held  by  Mrs.  Mills  the  one-fourth  of 
Mrs.  Johnson  in  said  lands  originally  held  by  Beale;  but  if  you  find 
that  plaintiffs'  claim  to  the  Beale  lands  is  barred  by  reason  of  limita- 
tion, as  hereafter  explained,  then  you  will  find  for  the  defendants. 
Mills,  under  their  pleas  of  limitation."  It  is  contended  that  the  charge 
is  erroneous,  because  it  permits  the  plaintiff  to  recover  and  to  take 
her  entire  recovery  out  of  the  lands  yet  held  by  Mrs.  Mills ;  while  the 
plaintiff  seeks  to  recover  her  interest  in  the  entire  survey  against  all 
of  the  defendants,  and  there  was  no  service  of  the  answers  of  the  co- 
defendants  of  Mrs.  Mills,  wherein  they  set  up  that  they  held  warranties 
from  Mrs.  Mills  and  asked  that  the  plaintiff  be  required  to  take  her 
interest,  in  the  event  of  recovery,  entirely  out  of  the  lands  yet  held  by 
Mrs.  Mills. 

The  plaintiff  by  her  amended  petition,  filed  February  5,  1902,  sought 
to  recover  a  one-fourth  undivided  interest  in  the  entire  Gilbert  sur- 
veys, and  sought  this  recovery  against  all  of  the  defendants,  and  not 
simply  Mrs.  Mills.  The  various  defendants  in  the  court  below,  among 
other  matters  and  pleas,  set  up  that  they  held  by  warranty  deed  the 
land  involved,  executed  by  B.  C.  Beale  and  by  Mrs.  Beale,  now  Mrs. 
Mills,  and  asked  for  recovery  on  the  warranties  in  the  event  the  plain- 
tiff succeeded  in  establishing  her  title.  They  further  set  up  that  the 
land  yet  held  by  Mrs.  Mills  was  sufficient  in  quantity  and  quality  to 
satisfy  plaintiff's  demand,  and  asked  in  the  event  of  recovery  by  plain- 
tiff that  the  plaintiff's  recovery  be  satisfied  out  of  the  lands  still  owned 
by  Mrs.  Mills,  and  that  their  warranties  be  satisfied  in  that  way.  Mrs. 
Mills  filed  her  amended  answer  November  30,  1903.  And  in  addition 
to  the  general  and  special  exceptions  and  pleas  of  limitation,  also  set 
up  improvements  in  good  faith,  and  disclaimed  as  to  the  lands  held 
by  the  other  defendants.  Appellant,  Mrs.  Mills,  was  not  served  with 
citation  on  the  answer  of  these  appellees  setting  up  the  defense  that 
Mrs.  Johnson  should  be  compelled  to  take  her  recovery  out  of  the  land 
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that.  Mrs.  Mills  still  held,  or  on  the  alternative  plea  seeking  a  recovery 
on  the  warranties  as  aforesaid.  But  appellant,  Mrs.  Mills,  and  her 
husband  were  made  parties  defendants  February  5,  1902,  and  they 
filed  their  original  answer  March  17,  1902,  their  first  amended  answer 
October  8,  1903,  and  went  to  trial  on  December  5,  1905,  without  de- 
murrer or  exception,  and  took  no  bills  of  exception  to  the  introduction 
of  the  evidence  on  the  issues  raised  by  these  appellees.  Thus,  it  is 
seen  that  Mrs.  Mills  had  appeared  and  answered  in  the  case  and  that 
during  the  trial  no  objection  was  taken  by  her  to  the  evidence  that  all 
the  land  was  uniform  in  quality  and  value  and  that  she  still  owned  a 
sufficient  number  of  acres  to  make  good  her  several  warranties.  Tinder 
these  facts  she  will  not  now  be  heard  to  complain  that  she  was  not 
served  with  notice  of  the  pleadings  of  her  codefendants,  setting  up  her 
warranty  and  seeking  an  adjustment,  of  equities.  Bryan  v.  Lund,  25 
Texas,  98 ;  Kirby  v.  Estill,  75  Texas,  484.  The  appellee,  Mrs.  Johnson, 
in  the  trial  court  announced  in  open  court  that  she  was  willing  to  take 
any  recovery  by  her  out  of  the  land  still  claimed  by  appellant.  The 
jury  found  that  all  the  land  in  the  Gilbert  surveys  was  of  uniform 
value,  and  that  the  appellant,  Mrs.  Mills,  still  held  1199  acres,  an 
amount  far  in  excess  of  what  is  necessary  to  satisfy  Mrs.  Johnson  on 
her  recovery. 

The  deed  of  a  cotenant  conveying  a  specific  part  of  the  joint  property 
is  not  void,  and  a  court  of  equity  will  set  apart  to  the  grantee  in  such 
deed  the  particular  tract  conveyed,  if  this  can  be  done  without  preju- 
dice to  the  other  cotenants.  When  the  warranty  deeds  were  executed 
to  the  respective  appellees  for  a  specific  portion  of  the  land,  the  vendor 
therein,  Mrs.  Mills,  was  a  codefendant  with  the  appellee,  Mrs.  Johnson; 
It  appearing  that  all  the  land  was  of  like  quality  and  value  and  that 
Mrs.  Mills  owns  a  sufficient  number  of  acres  to  make  good  to  her  ven- 
dees upon  her  warranty,  the  full  number  of  acres  conveyed  by  her, 
the  court  was  authorized  in  the  exercise  of  its  equitable  powers  to  re- 
quire that  Mrs.  Johnson's  recovery  should  be  taken  out  of  the  land 
owned  by  Mrs.  Mills,  and  that  the  purchasers  from  Mrs.  Mills  under 
warranty  deed  be  protected  in  the  title  and  possession  of  the  respective 
tracts  so  purchased.  (Furrh  v.  Winston,  66  Texas,  523;  Wells  v.  Hed- 
denburg,  30  S.  W.  Eep.,  702;  Osborn  v.  Osborn,  62  Texas,  495; 
Arnold  v.  Caudle,  49  Texas,  527.)  This  is  the  effect  of  the  judgment 
and  the  same  is  correct. 

Finding  no  reversible  error  in  the  record  the  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Missouri,  Kansas  &  Texas  Railway  Company  of  Texas  v.  Elijah 

Smith,  by  next  friend. 

Decided  January  26,  1907. 

1. — Tram  Car — Operating  Same — Fellow  Servants. 

A  tram  car,  used  and  operated  by  a  railway  company  upon  a  tram  railroad 
adjacent  to  and  in  connection  with  its  main  line  of  road  for  the  purpose  of 
conveying  crossties  to  and  from  a  creosoting  plant,  is  a  "car"  within  the  mean— 
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ing  of  our  fellow  servant  statutes,  and  an  employe  engaged  in  the  operation  of 
such  car  comes  within  the  protection  of  said  statutes. 

% — Pellow  Servant  Statute,  not  Unconstitutional. 

The  Act  of  the  25th  Legislature,  approved  June  18,  1897,  concerning  fel- 
low servants,  is  not  in  violation  of  the  14th  amendment  to  the  Constitution  of 
the  United  States.  By  its  terms  it  applies  to  "every  person,  receiver  or  cor- 
poration that  owns  or  operates  a  railroad,"  and  therefore  does  not  deny  to  a 
railroad  corporation  the  equal  protection  of  the  laws. 

3. — Negligence — Injury — Sufficiency  of  Evidence. 

Even  though  the  direct  evidence  does  not  point  out  with  exactness  the 
particular  act  of  negligence  which  caused  the  accident,  still,  when  from  all 
the  evidence  the  inference  is  reasonable  and  could  be  fairly  drawn  that  the 
accident  and  the  plaintiff's  injuries  were  caused  in  one  or  more  of  the  negligent 
ways  alleged,  it  is  sufficient. 

4. — Assumed  Bisk — Evidence. 

The  fact  that  plaintiff  knew  that  some  of  the  instruments  and  appliances 
sometimes  used  by  him  and  his  fellow  servants  in  the  discharge  of  their  duties 
were  defective,  did  not  charge  him  with  the  assumption  of  the  risk  incident 
to  the  undertaking  in  which  he  was  engaged  at  the  time  of  the  injury  when  the 
evidence  showed  that  on  this  particular  occasion  he  did  not  know  of  the  de- 
fective condition  of  the  instruments  and  appliances  then  in  use. 

5. — Same — Minority. 

A  minor  does  not  assume  the  risk  of  the  accident  causing  his  injury  un- 
less in  addition  to  a  knowledge  of  the  defects  in  the  instruments  and  appliances 
•  he  knew  the  nature  and  extent  of  the  danger  and  had  sufficient  discretion  to 
properly  weigh  it. 

Appeal  from  the  District  Court  of  Hunt  County.  Tried  below  be- 
fore Hon.  T.  D.  Montrose. 

T.  8.  Miller  and  Perkins  &  Craddock,  for  appellant. — The  allegations 
of  the  petition  show  that  the  tram  car  which  the  appellee  was  assisting 
to  replace  on  the  tram  railway  was  not  a  car  within  the  meaning  of  the 
Fellow  Servant  statute;  that  he  and  his  colaborers  were  fellow  servants 
within  the  meaning  of  the  law,  and  that  the  appellee  and  his  fellow 
servants  at  the  time  and  place  of  the  accident  were  not  engaged  in  the 
work  of  operating  a  car.  Act  1897  (Spec.  Session  25  Leg.),  14;  Perez 
v.  San  Antonio  &  A.  P.  Ry.  Co.,  67  S.  W.  Rep.,  137;  Lakey  v.  Texas 
&  P.  Ry.  Co.,  75  S.  W.  Rep.,  566;  Kansas  City,  M.  &  B.  Ry.  Co.  v. 
Crocker,  11  So.  Rep.,  262;  Benson  v.  Chicago,  St.  P.  M.  &  0.  Ry.  Co., 
77  N.  W.  Rep.,  798. 

There  was  error  in  refusing  the  special  charge  instructing  the  jury 
peremptorily  to  return  a  verdict  for  appellant,  because  the  evidence 
failed  to  show  any  negligence  of  the  appellant  proximately  causing  the 
accident;  the  evidence  failed  to  show  what  in  fact  caused  the  accident, 
failed  to  show  any  defect  in  the  car  or  tools  or  any  negligence  of 
appellee's  coemployes  and  the  accident  itself  was  not  of  a  character 
from  which  negligence  could  be  inferred.  Perez  v.  San  Antonio  &  A. 
P.  Ry.  Co.,  67  S.  W.  Rep.,  137,  and  the  authorities  there  cited;  Funk  v. 
St.  Paul  City  Ry.  Co.  29  Law  Rep.  Ann.  208;  Elliott  on  Railroads, 
see.  1354;  Texas  &  N.  0.  Ry.  Co.  v.  Crowder,  63  Texas,  504;  McCray 
v.  Galveston,  H.  &  S.  A.  Ry.  Co.,  89  Texas,  168;  Broadway  v.  San 
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Antonio  Gas  Co.,  60  S.  W.  Rep.,  270;  Labatt  Master  and  Servant,  sees. 
834,  835. 

If  the  tram  car  which  the  appellee  and  his  fellow  servants  were  re- 
placing upon  the  tram  track  at  the  time  of  the  accident  was  a  "car" 
within  the  meaning  of  chapter  6,  general  laws  of  the  First  Called 
Session  of  the  Twenty-fifth  Legislature  of  Texas,  approved  June  18, 
1897,  as  by  the  charge  of  the  court  and  judgment  approved  by  it  it  is 
held  to  be,  then  said  statute  is  void  as  being  in  contravention  of  and 
repugnant  to  the  14th  amendment  of  the  Constitution  of  the  United 
States  in  that  as  so  construed  and  applied  it  denies  to  railway  com- 
panies, and  denies  to  the  appellant,  the  equal  protection  of  the  laws. 
Missouri,  K.  &  T.  Ry.  Co.  v.  Medaris  Kans.,  12  A.  &  £.  R.  R.  Cases 
(N.  S.),  698;  Ney  v.  Dubuque  &  S.  C.  Ry.  Co.,  20  la.,  347;  Deppe  v. 
Chicago,  R.  I.  &  P.  Ry.  Co.,  36  la.,  52;  Lavallee  v.  St.  Paul,  M.  & 
M.  Ry.  Co.,  40  Minn.,  249 ;  Luce  v.  Chicago,  St.  P.  M.  &  O.  Ry.  Co., 
24  N.  W.  Rep.,  600;  Matson  v.  Chicago,  R.  I.  &  P.  Ry.  Co.,  25  N. 
W.  Rep.,  911;  Stroble  v.  Chicago,  M.  &  St  P.  Ry.  Co..  31  N.  W.  Rep., 
— ;  Smith  v.  Louisville  &  N.  Ry.  Co.,  75  Ala.,  449;  Gulf,  C.  &  S. 
F.  Ry.  Co.  v.  Ellis,  165  U.  S.,  150;  Missouri  Pac.  Ry.  Co.  v.  Mackev, 
127  U.  S.,  205 ;  Chicago,  K.  &  W.  Ry.  Co.  v.  Pontius,  157  U.  S.,  209. 

The  uncontradicted  evidence  having  shown  that  some  of  the  pieces 
of  rail  used  in  replacing  tram  cars  upon  the  tramway  were  worn, 
sleek  and  battered  at  the  end,  and  it  having  further  shown  that  the 
channel  bars  of  some  of  the  cars  were  worn,  rusty  and  sleek,  and  the 
evidence  having  further  shown  without  contradiction  that  the  plaintiff 
knew  some  of  the  cars  and  some  of  the  pieces  of  rail  were  in  the  con- 
dition stated  the  issue  of  assumed  risk  was  thereby  presented  and  each 
of  the  special  charges  presenting  that  issue  should  have  been  given. 
Missouri  Pac.  Ry.  v.  Somers,  71  Texas,  700. 

Evans  &  Elder,  for  appellee. — There  was  legal  and  competent  evi- 
dence showing  negligence  of  the  appellant  proximately  causing  appel- 
lee's injuries,  as  alleged  in  the  petition  and  submitted  to  the  jury  in 
the  court's  charge.  McCray  v.  Galveston,  H.  &  S. '  A.  Ry.  Co.,  34 
S.  W.  Rep.,  96 ;  Missouri,  K.  &  T.  Ry.  Co.  v.  Hawk,  5  Texas  Ct  Rep., 
681 ;  Ryan  v.  Missouri,  K.  &  T.  Ry.  Co.,  65  Texas,  13. 

TALBOT,  Associate  Justice. — Elijah  Smith,  a  minor  suing  by 
his  father  as  next  friend,  brought  this  suit  against  appellant  to  re- 
cover damages  for  personal  injuries  alleged  to  have  been  received  by 
him  through  the  negligence  of  appellant's  servants.  It  was  alleged,  in 
substance,  that  appellant  owned  and  operated  a  creosote  plant  on  its 
line  of  railroad  near  Greenville,  Hunt  County,  Texas,  for  the  purpose 
of  treating  its  cross  ties.  That  thi6  plant  consisted  of  cylinders,  dinkey 
engines,  tramways  or  railroad  tracks,  tram  cars,  engines,  pulleys,  cables, 
etc. ;  that  there  is  constructed  on  the  grounds  and  right  of  way  a  plat- 
form and  narrow  gauge  railroad  tracks,  commonly  called  tramways, 
extending  from  the  cylinders  alongside  of  and  parallel  with  appellant's 
main  line  of  road,  a  distance  of  several  hundred  feet,  upon  which  ap- 
pellant operated  a  number  of  cars  known  as  tram  cars,  constructed 
after  the  order  of  and  similar  to  the  usual  hand  or  push  car,  for  the 
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purpose  of  transporting  cross  ties  from  a  point  on  the  main  line  or 
switch  tracks,  a  distance  of  several  hundred  feet,  to  the  cylinders  and 
return ;  that  said  cross  ties  were  transported  by  appellant  over  the  main 
line  of  its  road  to  said  creosote  plant,  and  there  loaded  on  the  tram 
cars,  carried  to  the  cylinder  and  treated,  after  which  they  were  carried 
back  on  the  said  tram  cars  over  the  tramways  where  they  were  unloaded 
either  along  appellant's  tracks  or  put  into  its  freight  cars;  that  said 
tramway  and  tram  cars  were  used  in  connection  with  appellant's  main 
line  of  railroad  as  an  essential  auxiliary  and  aid  thereto,  and  said  tram 
cars  were  operated  over  the  tramway  by  means  of  steam  and  power  and 
by  hand ;  that  when  the  ties  loaded  on  said  cars  were  treated  they  were 
drawn  from  the  cylinders  by  means  of  a  cable  operated  by  a  dinkey 
engine  to  a  certain  point  and  there  taken  in  charge  by  a  number  of 
employes,  who  with  their  hands,  by  pushing  and  pulling,  propelled  them 
to  the  other  end  of  the  platform;  that  in  drawing  said  cars  from  the 
cylinders  onto  the  platform  it  was  a  frequent  occurrence  for  them  to  be 
derailed  at  or  about  the  point  where  they  were  carried  by  the  cable, 
and  when  so  derailed  it  became  the  duty  of  the  crew  operating  the  car 
to  replace  it  on  the  track  and  thence  propel  it  to  point  of  destination; 
that  the  method  of  replacing  the  car  was,  the  foreman  of  the  crew 
would  direct  the  men,  some  on  one  side  of  the  car  and  some  on  the 
other  side,  with  pieces  of  iron  rails  to  lift  the  car  on  one  side  and  to 
pry  it  up  on  the  other,  and  when  raised  above  the  track  it  would  be 
pushed  by  the  men  doing  the  lifting  back  on  to  the  track.'  That  ap- 
pellee on  July  22,  1904,  was  engaged  in  the  service  of  appellant,  work- 
ing at  its  said  creosote  plant,  and  his  duty,  among  other  things,  was  to 
assist  in  operating  the  tram  cars;  that  on  said  date  one  of  appellant's 
tram  cars,  loaded  with  heavy  ties,  was  derailed  and  appellee  and  six 
other  men  were  directed  by  the  foreman  to  replace  it  on  the  track 
and  propel  it  by  hand  to  the  point  of  destination;  that  appellee  and 
three  other  men  who  were  furnished  with  a  piece  of  rail  placed  it  under 
the  car  for  the  purpose  of  lifting  it  up  while  two  men  on  the  opposite 
side  placed  their  piece  of  rail  under  the  car  for  the  purpose  of  prying 
it  up  on  that  side;  that  when  appellee  and  the  three  other  men  had 
raised  the  car  for  the  purpose  of  shoving  it  back  on  the  track  the 
whole  weight  of  the  car,  because  of  the  negligence  of  one,  or  both,  of 
the  two  men  who  were  prying  up  the  car,  either  by  permitting  through 
inattention  their  rail  to  slip,  or  failure  to  take  sufficient  hold  under 
the  car  or  channel  bar  or  by  negligently  slacking  up  or  turning  loose 
the  rail  with  which  they  were  prying,  or  because  the  rail  or  channel  bar 
was  defective,  in  that  it  was  old,  worn  and  out  of  repair,  which  caused 
the  rail  to  slip,  etc.,  the  weight  of  the  car  was  thrown  on  appellee  and 
the  three  other  men  with  him,  straining,  injuring  and  rupturing  ap- 
pellee on  both  the  right  and  left  side  to  his  damage  in  the  sum  of 
$20,000. 

Appellant  pleaded  general  and  special  demurrers,  a  general  denial, 
assumed  risk,  and  that  if  appellee  sustained  any  injuries  the  same  were 
caused  and  contributed  to  by  his  own  want  of  care  or  by  that  of  his 
fellow  servants.  The  case  was  tried  and  verdict  and  judgment  rendered 
for  appellee  in  the  sum  of  $1,750,  from  which  appellant  appeals. 

Material  allegations  in  appellee's  petition  were  sufficiently  established 


132  Texas  Civil  Appeals  Reports,  Vol.  45.       [January, 

by  the  evidence  to  justify  the  verdict  of  the  jury.  It  was  shown  that 
the  tracks  of  the  tram  railroad  on  which  the  tram  cars  were  used  were 
24y2  inches  wide  and  about  870  feet  long,  running  near  to  and  parallel 
with  appellant's  main  line  of  road;  that  the  rails  were  made  of  iron 
or  steel,  weighed  35  pounds  per  yard  and  3%  inches  high.  The  tram 
cars  are  built  of  steel  or  iron  and  weighed  from  600  to  800  pounds; 
their  width  across  the  top  of  the  standard  is  5  feet  and  6  inches,  and 
where  they  run  on  the  rail  from  wheel  to  wheel  or  flange  to  flange,  is 
just  two  feet. 

Appellant's  first  assignment  of  error  is,  in  substance,  that  the  court 
erred  in  overruling  its  ninth  special  exception  to  appellee's  petition,  be- 
cause the  allegations  of  said  petition  show  that  the  tram  car  which  ap- 
pellee was  assisting  to  replace  on  the  tram  railway  was  not  a  car  within 
the  meaning  of  the  fellow  servants  statute;  that  he  and  his  colaborers 
were  fellow  servants  within  the  meaning  of  the  law  and  at  the  time  and 
place  of  the  accident  they  were  not  engaged  in  the  work  of  operating  a 
car. 

The  principal  argument  in  support  of  this  assignment  is  to  the  effect 
that  by  "railroad"  as  used  in  our  fellow  servants  statute  is  meant  the 
ordinary  railroad  with  its  rails,  stretching  between  the  great  parts  of 
the  country,  and  by  "car"  such  as  are  adapted  to  or  capable  of  and  which 
are  in  fact,  used  upon  the  tracks  of  such  railroads;  that  the  tram  rail- 
road and  tram  car  in  question  by  reason  of  the  character,  of  their  con- 
struction and  uses  to  which  they  are  put  do  not  come,  respectively, 
within  the  foregoing  definitions.  We  do  not  regard  the  assignment  well 
taken  for  these,  or  any  other  reason  that  occurs  to  us  now.  The  tram 
road  was  constructed  in  the  manner  and  of  similar  material  used  in 
the  building  of  ordinary  railroads  and  used  in  aid  of  as  a  connecting 
line,  or  in  connection  with  appellant's  switch  tracks  or  main  line  or 
railroad,  in  getting  its  cross  ties  to  the  cylinders  of  its  creosote  plant 
to  be  treated  and  returned  to  the  main  line  to  be  used  in  its  repair. 
The  tram  car  was  composed  of  iron  wheels  and  axles,  fashioned  after 
and  about  the  size  of  a  hand  or  push  car,  both  of  which  have  been  held 
to  be  a  "car"  within  the  meaning  of  our  statute.  Mr.  Elliott,  in  his 
work  on  Railroads,  vol.  3,  sec.  1354,  says:  "The  term  'cars'  when  em- 
ployed in  an  employer's  liability  act  may  be  taken  to  mean  any  kind  of 
a  vehicle  other  than  a  locomotive  or  tender,  used  by  a  railroad  company 
for  the  transportation  of  passengers,  employes  or  property  upon  and 
along  its  tracks.  The  term  is  not  confined  to  coaches  nor  to  freight 
cars,  but  embraces  all  kinds  of  cars."  This  statement,  or  definition, 
which  we  think  is  correct,  has  been  approved  by  other  courts  of  this 
State,  and  that  the  tram  car  in  question  is  such  a  car  as  is  therein  re- 
ferred to  and  is  a  "car"  within  the  meaning  of  our  statute,  we  have  no 
doubt.  That  it  is  too  narrow  to  be  operated  upon  appellant's  main  line 
of  road  is  immaterial.  It  was  operated,  as  larger  cars  were  on  the  main 
line,  for  the  purpose  of  transportating  cross  ties  and  doubtless  other 
freight  or  material,  to  appellant's  creosote  plant  and  was  known  as,  and 
served  the  purpose  of,  a  railway  car.  In  Texas  &  Pac.  Ry.  Co.  v.  Webb, 
72  S.  W.  Rep.,  1044,  in  which  a  writ  of  error  was  denied,  it  was  held, 
that  a  push  car  eight  or  ten  feet  long  and  three  or  four  feet  wide,  used 
for  transporting  rock  from  a  quarry,  operated  by  the  appellant  down 
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an  incline  switch  track  to  a  rock  crasher  to  be  crushed  and  then  carried 
out  and  distributed  along  its  main  line  for  ballast,  was"  a  car  within 
the  meaning  of  our  fellow  servant's  statute,  and  that  Webb  and  those 
employed  with  him  were  engaged  in  the  work  of  operating  a  car.  In 
speaking  of  what  constituted  a  car,  it  was  said:  "Our  statute  .  .  . 
is  not  limited  to  cars  of  any  particular  description  or  capacity,  or  to 
those  used  in  any  particular  kind  of  transportation  or  moved  by  any 
particular  kind  of  force."  We  do  not  think  the  case  under  consideration 
is  distinguishable  in  principle  from  the  Webb  case.  Indeed,  in  essential 
particulars  they  are  strongly  analogous.  In  the  construction  of  the  tram 
car  in  the  one  case  and  the  push  car  in  the  other,  there  is  practically 
no  difference.  They  were  both  operated  by  hand,  the  one  in  transport- 
ing rock  over  a  switch  track  to  a  crusher  to  be  crushed  and  then  con- 
veyed along  the  railroad  to  be  used  as  ballast ;  the  other  in  transporting 
cross  ties  from  the  railway  company's  main  line  of  road  over  a  tram 
road,  built  for  that  purpose,  to  its  creosote  plant  to  be  chemically  treated 
and  then  returned  to  points  along  said  tram  road  to  be  loaded  in  cars 
on  appellant's  main  road  to  be  used  in  repairing  said  road  or  in  building 
new  lines.  We  will  add  that  no  contention  is  made  that  the  car  was  not 
being  operated  at  the  time  appellee  was  injured  because  it  had  been 
derailed  and  was  not  in  motion  upon  the  track.  Such  contention,  how- 
ever, if  made,  could  not  have  been  maintained.  (Railwav  v.  Webb, 
supra;  Seery  v.  Gulf,  C.  &  S.  F.  Ry.,  77  S.  W.  Rep.,  950.)'  Our  con- 
clusion is  that  appellee,  at  the  time  injured,  was  engaged  in  the  opera- 
tion of  a  car  within  the  meaning  and  contemplation  of  our  fellow  serv- 
ants statute,  and  that  appellant  can  not  escape  liability  for  the  damages 
sustained  by  him  on  the  ground  that  such  injuries  were  inflicted  through 
the  negligence  of  a  fellow  servant.  This  question  is  presented,  in  other 
assignments  relating  to  the  court's  charge,  and  special  charges  asked 
and  refused,  but  what  has  been  already  said  disposes  of  those  assign- 
ments adversely  to  appellant's  contention. 

But  it  is  contended  by  appellant  that  the  Act  passed  by  the  Twenty- 
fifth  Legislature,  approved  the  18th  day  of  June,  1897,  known  as  the 
fellow  servants  statute  of  this  State,  construed,  as  by  the  charge  of  the 
court,  the  verdict  and  judgment  in  this  case  it  is  construed,  is  contrary 
to.  and  in  violation  of  the  fourteenth  amendment  to  the  Constitution 
of  the  United  States  and  void.  In  this  contention  we  do  not  concur. 
The  statute  in  question  is  not  limited  in  its  application  to  railroads 
alone.  By  its  very  terms  it  applies  to  "every  person,  receiver  or  corpora- 
tion that  owns  or  operates  a  railroad"  and  affects  alike  the  employes  of 
all  corporations,  or  persons,  owning  or  operating  a  railroad  brought 
under  its  influence  under  the  same  condition;  The  car  appellee  was 
assisting  to  operate-  when  hurt  was,  in  our  opinion,  as  much  a  "car" 
in  contemplation  of  our  fellow  servants  law  as  any  used  by  appellant 
in  transporting  cross  ties  or  other  freight  over  its  main  line  to  the  con- 
necting point  with  the  tram  railroad,  thence  to  be  carried  over  the  latter 
road  on  the  tram  cars  to  the  cylinders  of  the  creosote  plant.  This  con- 
struction in  no  sense  subjects  said  statute  to  the  criticism  and  objec- 
tion that  it  denies  to  appellant  the  equal  protection  of  the  laws. 

By  its  second,  fourth  and  fifth  assignments  of  error  appellant  calls 
in  question  the  sufficiency  of  the  evidence  to  support  the  verdict  of  the 
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jury  in  that;  "(1)  The  evidence  failed  to  show  any  negligence  of 
appellant  as  the  proximate  cause  of  the  accident;  (2)  the  evidence  failed 
to  show  what,  in  fact,  caused  the  accident,  and  the  accident  itself  was 
not  of  such  character  as  to  make  applicable  thereto  the  rule  of  res  ipsa 
loquitur/*  We  think  there  was  sufficient  legal  and  competent  evidence 
to  warrant  the  conclusion  of  the  jury,  as  is  necessarily  embraced  in  their 
verdict,  that  the  negligence  of  appellant's  servants,  as  charged,  was 
the  proximate  cause  of  appellee's  injuries  and  that  such  negligence 
consisted  in  some  one  or  all  of  the  grounds  alleged  in  the  petition.  It 
may  be  that  the  direct  evidence  did  not  point  out  with  exactness  the 
very  defect  in  the  instruments  used  in  attempting  to  replace  the  car 
on  the  track,  or  the  particular  act  of  negligence  alleged  which  produced 
or  caused  the  accident,  but  there  is  evidence  that  the  men  on  the  oppo- 
site side  of  the  car  from  appellee  prying  it  up  let  their  rail  slip,  which 
threw  the  weight  of  the  car  on  appellee  and  from  this  fact,  the  character 
of  the  instruments,  and  method  employed  in  attempting  to  replace  the 
car  on  the  track,  together  with  all  the  other  surrounding  circumstances, 
and  fact  of  the  accident  itself,  the  inference  is  reasonable  and  could  be 
fairly  drawn  therefrom  that  the  accident  and  appellee's  injuries  were 
caused  in  one  or  more  of  the  negligent  ways  alleged  on  the  part  of  ap- 
pellant's servants. 

Appellant  requested  the  court  to  charge  the  jury,  which  was  refused, 
in  substance,  that  if  the  channel  bars  of  some  of  the  cars  were  worn  and 
slick  or  some  of  the  pieces  of  rail  which  were  used  in  replacing  cars 
upon  the  tram  tracks  were  badly  worn  or  slick  at  the  end  or  otherwise 
defective,  and  appellee  knew  these  facts,  or  if  the  channel  bar  of  the 
tram  car  (in  question)  was  worn  slick  and  that  the  piece  of  rail  on  the 
opposite' side  of  the  car  from  appellee  was  worn  and  slick  and  that  such 
condition  of  either  or  both  combined  caused  the  accident,  then  appellee 
assumed  the  risk  of  such  conditions  and  could  not  in  either  event  recover. 
There  was  no  error  in  refusing  these  charges.  The  evidence  shows  that 
appellee  did  not  know  that  the  channel  bar  of  the  car  which  he,  with 
others  was  trying  to  replace  on  the  track,  or  the  rails  which  his  coem- 
ployes  were  using,  were  worn,  slick  or  defective,  and  the  fact  that  he 
may  have  known  that  the  channel  bars  of  some  of  the  cars  or  some  of 
the  rails  sometimes  used  in  replacing  the  cars  on  the  tracks  were  worn 
and  slick,  did  not  under  the  facts  of  this  case  charge  him  with  an  as- 
sumption of  the  risk  incident  to  the  undertaking  resulting  in  his  in- 
juries. Furthermore,  being  a  minor  he  did  not  assume  the  risk  of  the 
accident  which  caused  his  injuries,  unless  in  addition  to  a  knowledge 
of  the  defects  referred  to  he  knew  the  nature  and  extent  of  the  danger, 
and  had  the  discretion  to  properly  weigh  his  liability  to  injury  from 
it.  The  charges  under  consideration  were  defective  in  not  requiring  the 
jury  to  find  that  appellee  had  such  knowledge  and  discretion  before 
they  could  return  a  verdict  for  defendant  upon  this  phase  of  the  case. 
They  were  properly  refused.  (Texas  ft  Pac.  By.  v.  Brick,  83  Texas, 
598.") 

We  have  found  no  reversible  error  in  the  record  and  the  judgment  is 
affirmed. 

Affirmed. 

Writ  of  error  refused. 
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George  E.  Downs  v.  W.  W.  Peterson  et  al. 

Decided  January  29,  1007. 

1. — Harried  Woman — Defective  Acknowledgment. 

The  deed  of  a  married  woman  to  which  the  certificate  of  acknowledgment 
is  defective  is  not  void  if  it  was  in  fact  acknowledged  by  her  in  the  manner 
required  by  the  statute,  and  by  timely  suit  for  that  purpose  the  certificate 
may  be  corrected  and  made  to  conform  to  the  facts. 

2. — Same— Evidence  to  Correct. 

The  certificate  of  acknowledgment  of  a  married  woman  was  defective  in 
that  it  failed  to  show  that  the  instrument  was  explained  to  her  by  the  officer; 
the  officer  testified,  in  substance,  that  he  had  no  specific  recollection  of  the 
transaction,  but  believed  that  in  taking  the  acknowledgment  he  complied,  with 
all  the  requirements  of  the  statute.  Held,  insufficient  to  show  that  the  instru- 
ment was  in  fact  explained  to  the  married  woman  by  the  officer. 

Appeal  from  the  District  Court  of  Hardin  County.  Tried  below  be- 
fore L.  B.  Hightower. 

Cobbs  &  Hildebrand,  for  appellant. — A  certificate  of  acknowledgment 
may  be  corrected  by  parol  testimony  after  the  expiration  of  four  years 
from  its  date  by  the  defendant  in  an  action  for  the  recovery  of  the  land. 
Arts.  4663,  4664,  4665,  Revised  Statutes  of  Texas,  1895;  Johnson  v. 
Taylor,  60  Texas,  365;  Interstate  Building  and  Loan  Assn.  v.  Goforth, 
94  Texas,  259;  Pegram  v.  Owens,  64  Texas,  475;  Williams  v.  Ellings- 
worth,  75  Texas,  482;  Oldham  v.  Medearis.  90  Texas,  506;  Norton  v. 
Davis,  83  Texas,  37;  Butherford  v.  Carr,  87  S.  W.  Rep.,  815. 

Where  there  is  no  dispute  in  the  evidence,  very  slight  evidence  is 
necessary  for  the  establishment  of  any  fact.  Missouri  Pac.  Ry.  Co.  v. 
Bartlett,  81  Texas,  44;  Heiligman  v.  Rose,  81  Texas,  224;  Henslee  v. 
Henslee,  24  S.  W.  Rep.,  321 ;  Ridgell  v.  Reeves,  2  Texas  Ap.  Civ.,  386 ; 
Scott  v.  Pettigrew,  72  Texas,  329;  McBride  v.  Banguss,  65  Texas,  177; 
Reliance  Lumber  Co.  v.  White,  38  S.  W.  Rep.,  391. 

Denman,  Franklin  &  McOown,  Lanier  &  Martin  and  Taliaferro,  Nolle 
&  Dies,  for  appellees. 

.PLEASANTS,  Associate  Justice. — This  is  an  action  of  trespass  to 
try  title  brought  by  Caroline  Peterson  and  others  as  heirs  of  Thomas 
H.  Lewis,  deceased,  against  the  appellant,  George  E.  Downs  and  others, 
to  recover  the  Thomas  H.  Lewis  league  of  land  situate  in  Hardin 
County.  Clarence  B.  Leonard  and  others,  heirs  of  Rosalia  L.  Leonard, 
deceased,  intervened  in  the  suit  claiming  an  undivided  one-third  of 
the  league.  The  defendant  George  E.  Downs  claimed  this  Leonard  one- 
third  interest  under  a  deed  from  Rosalia  L.  Leonard  and  husband  by 
their  attorney  in  fact,  John  W.  Leonard.  The  answer  of  this  defendant 
to  the  petitions  of  plaintiff  and  interveners  in  addition  to  general  and 
special  exceptions  and  a  plea  of  not  guilty  contains  the  following  alle- 
gations : 

"Further  answering,  this  defendant  says  that  he  is  the  owner  in  fee 
of  a  one-half  undivided  interest  in  the  league  of  land  sued  for  herein, 
but  as  to  all  the  other  parts  of  said  land  he  here  now  disclaims. 
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"This  defendant  further  represents  that  according  to  his  information 
and  belief  that  interveners  herein  are  claiming  title  to  this  land  by  rea- 
son of  the  fact  that  this  land  was  the  separate  property  of  the  wife  of 
R.  H.  Leonard  by  reason  of  a  certain  deed  executed  by  said  R.  H. 
Leonard  to  his  wife,  R.  L.  Leonard,  of  date  the  —  day  of  April,  A.  D. 
1887.  That  said  R.  H.  Leonard  and  wife  sold  said  land  by  their  duly 
authorized  attorney  and  agent  in  fact,  J.  W.  Leonard,  to  B.  F.  Van 
Meter,  as  shown  by  a  deed  dated  on  the  29th  day  of  October,  A.  D.  1881. 

"This  plaintiif  (defendant?)  represents  that  on  information  and  be- 
lief the  interveners  herein  being  heirs  of  R.  H.  Leonard  claim  that  the 
certificate  of  acknowledgment  of  the  officer  before  whom  the  power  of 
attorney  by  R.  H.  Leonard  «and  wife  to  J.  W.  Leonard,  of  date  the 
13th  day  of  October,  A.  D.  1880,  is  defective,  in  this :  That  the  officer 
fails  to  certify  that  the  said  instrument  was  fully  explained  to  the  said 
Mrs.  R.  L.  Leonard. 

"This  defendant  represents  that  said  instrument  was  acknowledged 
before  W.  P.  Gilbert,  a  notary  public  of  Jefferson  County,  Texas,  and 
that  said  notary  did  explain  said  instrument  to  the  .said  Mrs.  R.  L. 
Leonard,  and  that  if  the  certificate  does  not  show  same,  it  was  an  over- 
sight on  his  part  and  one  that  this  court  will  correct. 

"Wherefore,  this  defendant  prays  that  he  hear  evidence  on  this  point 
and  if  it  is  found  that  said  certificate  of  acknowledgment  is  defective 
on  the  above  instrument,  that  the  same  be  corrected  by  the  judgment  of 
this  honorable  court. 

"This  defendant  represents  that  he  has  paid  taxes  on  the  lands  claimed 
herein  by  him  ever  since  A.  D.  1886.  That  he  never  knew  of  the  claim 
of  the  plaintiff  or  any  of  the  interveners  until  this  suit  was  brought  and 
that  his  possession  has  been  undisturbed  by  any  one  whomsoever  until 
this  suit  was  brought." 

The  evidence  shows  that  plaintiffs  are  the  heirs  of  Thomas  H.  Lewis ; 
that  the  defendant,  the  Houston  Oil  Company,  holds  record  title  under 
Thomas  H.  Lewis  to  an  undivided  one-third  of  the  league,  and  to  an 
undivided  one-fiftieth  of  the  one-third  formerly  owned  by  Rosalia  L. 
Leonard,  and  that  the  interveners  as  heirs  of  Rosalia  L.  Leonard  have 
record  title  to  an  undivided  one-third  of  the  league,  less  the  one-fiftieth 
held  by  the  Houston  Oil  Company.  It  was  further  shown  that  other  de- 
fendants have  acquired  title  by  limitation  to  a  tract  of  211  acres  out  of 
said  league.  • 

Judgment  was  rendered  in  the  court  below  in  accordance  with  the 
above  findings  of  fact. 

The  appellant's  brief  thus  states  the  question  raised  on  this  appeal: 
"There  is  practically  but  one  point  in  the  whole  case,  and  that  is,  did 
the  court  err  in  excluding  the  power  of  attorney  after  the  defendant 
George  E.  Downs  had  introduced  the  testimony  of  W.  F.  Gilbert,  the 
notary  before  whom  the  power  of  attorney  was  acknowledged,  which 
tended  to  show  that  the  instrument  was  explained  to  the  wife."  This 
question  is  presented  by  appropriate  assignments  of  error. 

Appellant  holds  a  regular  chain  of  conveyance  to  an  undivided  one- 
third  of  the  league  under  a  deed  from  John  W.  Leonard,  who  claimed 
to  act  in  the  execution  of  said  deed  as  attorney  in  fact  for  Rosalia  L. 
Leonard  and  her  husband,  R.  H.  Leonard.    The  certificate  of  acknowl- 
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edgment  to  the  power  of  attorney  under  which  John  W.  Leonard  acted 
in  conveying  the  land  is  fatally  defective  in  that  it  fails  to  state  that 
the  instrument  was  explained  to  Mrs.  Leonard. 

In  support  of  his  contention  that  the  power  of  attorney  was  in  fact 
explained  to  Mrs.  Leonard  the  appellant  introduced  the  testimony  of 
the  notary  who  took  the  acknowledgment.    He  testified  as  follows: 

"My  name  is  W.  P.  Gilbert,  age  59  years,  and  reside  in  Los  Angeles, 
California.  My  occupation  is  that  of  real  estate  and  other  investments. 
Previous  to  my  residence  here  I  was  a  resident  of  the  State  of  Texas 
and  of  the  town  of  Beaumont  from  1861  to  1883,  and  was  county  and 
district  clerk  of  Jefferson  County,  Texas,  for  about  ten  years,  previous 
to  and  perhaps  including  a  part  of  the  year  1881,  and  was  afterwards  a 
notary  public  of  said  county.  I  have  compared  the  certificate  of  ac- 
knowledgment to  the  power  of  attorney  with  the  form  of  acknowledg- 
ment set  out  in  the  interrogatories  and  note  the  difference  in  said  cer- 
tificate. I  have  no  recollection  whatever  of  this  particular  transaction 
other  than  of  all  other  official  acts  I  was  not  specially  interested  in. 
(This  in  answer  to  a  question  whether  he  remembered  if  he  had  ex- 
plained the  power  of  attorney  to  Mrs.  Leonard).  I  was  an  acting  notary 
public  for  a  number  of  years,  do  not  remember  how  long.  I  think  I 
was  well  posted  as  to  the  law  prescribing  the  duties  of  a  notary  public 
and  I  am  quite  certain  that  in  every  instance  I  put  the  questions  to  the 
wife  prescribed  by  law  in  such  cases  and  I  believe  all  the  requirements 
were  met  by  me  as  notary  in  the  matter  here  in  question.  I  do  not 
remember  whether  the  certificate  of  acknowledgment  to  the  power  of 
attorney  was  on  a  printed  form  or  not,  or  whether  I  wrote  out  said  cer- 
tificate, but  I  am  of  the  opinion  that  the  whole  instrument  was  written 
by  B.  H.  Leonard  including  the  notary's  certificate  in  blank,  as  well 
as  I  remember  his  work  came  to  me  in  that  way  often.  I  believe  I  was 
careful  about  my  certificates,  but  I  may  sometimes  have  overlooked  in 
making  hurried  comparisons." 

The  power  of  attorney  and  certificate  of  acknowledgment  were  both 
dated  October  13,  1881.  Appellant  has  paid  all  taxes  due  on  the  land 
claimed  by  him  since  he  purchased  it  in  1886.  There  is  no  proof  of 
any  possession  of  the  land  by  any  one. 

The  one-third  interest  claimed  by  appellant  under  the  conveyance  from 
John  W.  Leonard  was  the  separate  property  of  Mrs.  R.  L.  Leonard. 
The  answer  of  appellant  seeking  the  correction  of  the  certificate  of 
acknowledgment  was  filed  October  23,  1905.  The  interveners  did  not 
interpose  a  plea  of  limitation  to  appellant's  cross  action  to  correct  the 
certificate. 

After  hearing  the  testimony  of  the  notary  above  set  out  the  trial  court 
refused  to  admit  the  power  of  attorney  in  evidence. 

It  is  now  the  settled  law  of  this  State  that  the  deed  of  a  married 
woman  to  which  the  certificate  of  acknowledgment  is  insufficient  is  not 
void  if  it  was  in  fact  acknowledged  by  her  in  the  manner  required  by 
the  statute,  and  by  timely  suit  for  that  purpose  the  grantee  in  such 
deed  or  any  one  holding  title  thereunder  may  have  the  certificate  cor- 
rected and  made  to  conform  to  the  facts.  (Rev.  Stats.,  art.  4663,  4664; 
Johnson  v.  Taylor,  60  Texas,  365 ;  Hayden  v.  Moff att,  74  Texas,  650 ; 
Interstate  B.  &  L.  Assn.  v.  Goforth,  94  Texas,  264.) 
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Under  the  allegations  of  appellant's  answer  he  was  entitled  to  show, 
if  he  could,  that  the  power  of  attorney  was  acknowledged  by  Mrs.  Leon- 
ard in  the  manner  required  by  the  statute,  and  upon  proof  of  such  fact 
the  instrument  would  have  been  admissible  in  evidence,  but  it  was  a 
question  for  the  trial  court  to  determine  from  the  evidence  whether  the 
contents  of  the  instrument  were  in  fact  explained  to  her  by  the  notary, 
and  the  refusal  to  admit  it  in  evidence  involves  the  finding  that  such 
fact  was  not  shown. 

We  do  not  feel  authorized  to  set  aside  the  finding  of  the  trial  court 
upon  this  issue.  While  the  testimony  of  the  notary  might  have  author- 
ized, it  certainly  did  not  compel  a  finding  by  the  trial  court  that  the 
instrument  was  explained  to  Mrs.  Leonard.  Given  their  strongest  pro- 
bative force  the  statements  of  the  notary  before  set  out  go  no  further 
than  to  show  a  probability  that  the  instrument  was  explained  to  Mrs. 
Leonard.  He  testifies  that  he  has  no  specific  recollection  of  the  trans- 
action, but  believes  that  in  taking  the  acknowledgment  he  complied  with 
all  the  requirements  of  the  statute.  We  think  testimony  of  this  kind  is 
not  sufficiently  definite  to  require  a  court  of  equity  to  correct  a  written 
contract  on  the  ground  of  mistake,  and  for  a  stronger  reason  it  should 
not  require  the  correction  of  an  official  certificate  made  in  the  exercise 
of  a  quasi  judicial  power.     (Leach  v.  Dodson,  64  Texas,  185.) 

It  would  be  a  dangerous  rule  to  establish  to  require  the  correction  of 
a  certificate  of  acknowledgment  to  be  made  on  the  mere  statement  of 
the  officers  who  took  it  that  he  believes  he  complied  with  all  the  re- 
quirements of  the  law,  when  his  statement  further  shows  that  he  has 
no  recollection  of  the  transaction  and  his  expressed  belief  that  he  com- 
plied with  the  law  is  based  solely  on  his  further  belief  that  he  was  a 
competent  and  careful  officer.  Under  this  view  of  the  force  and  effect 
of  the  evidence  upon  the  issue  of  the  proper  acknowledgment  of  the 
power  of  attorney  we  can  not  sustain  the  assignments  complaining  of 
the  refusal  of  the  trial  court  to  admit  it  in  evidence. 

The  interveners  not  having  pleaded  the  statute  of  limitation  in  bar 
of  appellant's  suit  to  correct  the  certificate,  that  issue  is  not  in  the  case. 

We  are  of  opinion  that  the  judgment  of  the  trial  court  should  be 
affirmed  and  it  has  been  so  ordered. 

Affirmed. 

Writ  of  error  refused. 


L.  Puppovich  v.  Galveston,  Houston  &  Henderson  Railroad 

Company. 

Decided  January  29,  1007. 

1. — Locomotive  Whistle— Frightened  Horse — Personal  Injuries. 

In  an  action  for  personal  injuries  resulting  from  the  fright  of  a  horse 
caused  by  a  locomotive,  the  liability  of  the  railroad  company  depends  upon 
three  conditions.  First,  the  presence  of  the  horse  must  have  been  known  to 
the  engineer;  second,  the  probability  of  causing  fright  to  the  horse,  and  con- 
sequent disaster,  must  have  been  apparent  to  a  person  of  ordinary  prudence, 
situated  as  was  the  engineer;  and  third,  the  noise  causing  the  fright  must  have 
been  due  to  causes  under  the  engineer's  control  and  must  have  resulted  from 
the  failure  on  his  part  to  use  ordinary  care  to  prevent  them. 
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1— feme— Liability— Issue  of  Pact. 

In  a  case  where  plaintiff's  horse  was  frightened  by  the  blowing  of  a  loco- 
motive whistle  and  plaintiff  was  injured,  evidence  considered,  and  held  to 
raise  an  issue  of  fact  as  to  the  negligence  of  defendant  which  should  have  been 
submitted  to  the  jury. 

Appeal  from  .the  District  Court  of  Galveston  County.  Tried  below 
before  Hon.  Robert  G.  Street. 

John  C.  Walker,  for  appellant. 

M.  E.  Kleberg,  for  appellee. — It  is  not  incumbent  as  a  duty  upon  the 
servants  of  a  railroad  to  watch  for  teams  near  the  track,  and  to  so 
operate  the  engine  as  not  to  frighten  them.  It  is  their  duty,  however, 
to  desist  for  a  reasonable  time,  from  making  any  noises  that  may  be 
avoided  consistently  with  their  other  duties  when  they  become  aware 
that  an  unmanageable  team  is  near  the  track.  Hargis  v.  St.  L.  A.  &  T. 
Ry.  Co.,  75  Texas,  20;  San  Antonio  &  A.  P.  Ry.  Co.  v.  Belt,  59  S. 
W.  Rep.,  611 ;  Beaumont  Pasture  Co.  v.  Sabine  &  E.  T.  Railroad,  41 
S.  W.  Rep.,  190;  Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Hord,  87  S.  W.  Rep.?  848. 

The  court  did  not  err  in  instructing  a  verdict  for  the  appellee  in  this 
case  because  from  all  the  evidence  adduced  there  is  no  room  for  ordinary 
minds  to  differ  as  to  the  conclusions  to  be  drawn  from  it,  to  the  effect 
that  it  does  appear  therefrom,  as  a  matter  of  law,  that  the  operatives  of 
appel lee's  engine  were  not  guilty  of  any  negligence.  House  v.  Robert- 
son. 89  Texas,  681 ;  Joske  v.  Irvine,  91  Texas,  574 ;  San  Antonio  &  A. 
P.  Ry.  v.  Morgan,  92  Texas,  98,  103;  Texas  Loan  Agency  v.  Fleming, 
92  Texas,  458. 

REESE,  Associate  Justice. — In  this  case  appellant,  plaintiff  in  the 
court  below,  sues  appellee  to  recover  damages  for  personal  injuries  al- 
leged to  have  been  occasioned  by  his  horse  taking  fright  at  the  whistling 
of  an  engine  of  appellee,  on  its  track  on  the  wharf  front  in  the  city  of 
Galveston,  in  close  proximity  to  the  horse.  In  endeavoring  to  control 
the  horse  appellant  was  thrown  and  injured.  The  trial  court  instructed 
the  jury  to  return  a  verdict  for  defendant.  From  the  judgment  the 
plaintiff  Puppovich  appeals. 

The  evidence  tended  to  establish  the  following  facts :  Upon  the  occa- 
sion of  the  accident  appellant  had  driven  in  a  cart  down  to  the  wharf 
front  in  the  city  of  Galveston.  While  sitting  in  his  cart  near  the  track, 
and  between  the  track  and  the  edge  of  the  wharf,  facing  east  appellant 
noticed  an  engine  on  appellee's  track  coming  from  the. east,  and  just 
across  18th  Street.  When  appellant  noticed  the  engine  it  was  about  25 
feet  from  the  street  on  the  east  side  thereof.  Appellant  was  a  short  dis- 
tance west  from  the  street.  It  is  impossible  to  tell  from  the  testimony, 
except  approximately,  the  distance  from  appellant  to  the  engine  when 
he  first  noticed  it  coming.  He  says  that  the  distance  was  50  or  60,  but 
whether  yards  or  feet  we  can  not  tell.  As  soon  as  appellant  saw  the 
engine  moving,  apprehending  that  his  horse  would  probably  be  fright- 
ened, he  got  out  of  his  cart  and  went  to  his  horse's  head  to  hold  him. 
There  was  evidence  from  which  the  jury  might  have  found  that  those 
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in  charge  of  the  engine  saw  appellant  when  he  got  out  of  his  cart  and 
took  hold  of  his  horse,  and  that  they  saw  him  standing  at  his  horse's 
head  when  the  engine  got  opposite  to  where  he  stood.  The  horse  stood 
perfectly  quiet  and  was  not  frightened  by  the  moving  train.  After  the 
engine  had  passed  the  horse,  about  10  feet,  the  engineer  gave  two  short 
whistles  from  the  engine  at  which  the  horse  took  fright  and  ran  off  and 
in  attempting  to  hold  him  appellant  was  thrown  and  injured.  There 
was  no  evidence  showing  directly  any  necessity  for  the  blowing  of  the 
whistle  at  the  time,  but  it  was  shown  that  the  place  where  the  accident 
occurred  was  on  the  wharf  front,  with  the  ordinary  conditions  of  busy 
traffic,  persons  and  teams  passing  and  repassing  and  such  as  to  au- 
thorize the  presumption,  in  the  absence  of  evidence  to  the  contrary, 
that  the  blowing  of  the  whistle  was  proper  in  the  prosecution  of  ap- 
pellee's business. 

If  those  in  charge  of  the  engine  saw  appellant  and  from  the  cir- 
cumstances of  his  getting  out  of  his  wagon  and  holding  his  horse  knew 
or  had  reasonable  ground  to  believe  that  the  blowing  of  the  whistle  in 
such  close  proximity  to  the  horse  would  frighten  him,  and  cause  him  to 
run  away,  it  was  their  duty  to  refrain  from  blowing  the  whistle  unless 
it  was  necessary  to  do  so  to  avoid  some  other  danger  which  could  not 
have  been  otherwise  prevented,  of  which  there  is  no  evidence.  The  doc- 
trine is  thus  stated  in  San  Antonio  &  A.  P.  Ry.  Co.  v.  Belt  (59  S. 
W.  Rep.,  611) :  "Independent  of  the  other  issues  in  the  case,  what 
then  was  necessary  to  be  shown  in  order  to  render  the  company  liable 
for  injuries  resulting  from  the  fright  of  the  horse  caused  by  the  noise 
of  the  engine,  under  the  facts  of  this  case  ?  First,  the  presence  of  the 
horse  should  have  been  known  to  the  operatives  of  the  engine;  second, 
the  probability  of  causing  fright  to  the  horse,  and  consequent  disaster, 
should  have  been  apparent  to  a  person  of  ordinary  prudence,  situated 
as  the  engineer  then  was;  third,  the  noise  causing  the  fright  should 
have  been  due  to  causes  under  the  engineer's  control,  and  such  noises 
should  have  resulted  from  the  failure  on  his  part  to  exercise  ordinary 
care  to  prevent  them.  If  these  facts  concur,  and  the  person  injured  was 
exercising  ordinary  care,  the  company  is  liable." 

We  think  that  the  evidence  was  sufficient  to  require  this  issue  to  be 
submitted  to  the  jury,  and  that  the  trial  court  erred  in  instructing 
a  verdict  for  the  defendant.  The  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 


H.  J.  Bolton  v.  G.  C.  Gipford  &  Company. 

Decided  January  29,  1907. 

1. — Note— Surety  Liable  for  Part  Only — Parties. 

Where  the  sureties  on  a  note  are  each  by  agreement  liable  for  only  a  part 
or  certain  proportion  of  the  entire  debt  suit  may  be  maintained  against  each 
separately  without  joining  the  others.  The  liability  of  each  surety  is  inde- 
pendent of  that  of  the  others. 

2. — Same — Stipulation  for  Attorney's  Fee. 

In  enforcing  a  contract  for  indemnity  the  plaintiff  must  allege  and  prove 
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the  extent  to  which  he  has  been  damnified;  a  stipulation  in  a  note  for  payment 
of  ten  percent  attorney's  fees  is  a  contract  of  indemnity  and  in  a  suit  upon 
such  a  note  the  plaintiff  must  allege  and  prove  that  he  has  either  paid  or  con- 
tracted to  pay  said  fees. 


3.- 

In  a  suit  on  a  note  stipulating  for  ten  percent  attorneys  fee  if  placed  in 
the  hands  of  ah  attorney  for  collection,  ana  the  petition  simply  alleges  that 
the  plaintiff  had  placed  the  note  in  the  hands  of  an  attorney  for  collection, 
the  petition  is  subject  to  special  exception  on  the  ground  that  it  failed  to  al- 
lege either  that  plaintiff  had  paid  or  contracted  to  pay  to  his  attorney  the 
sum  stipulated  in  the  note,  or  that  the  sum  claimed  was  a  reasonable  com- 
pensation for  the  services  performed. 

4. — Tender. 

To  secure  the  benefit  of  a  tender  a  debtor  must  tender  the  full  amount 
for  which  he  is  liable,  and  that  before  suit  is  filed.  The  fact  that  the  creditor 
makes  an  excessive  demand  is  immaterial;  the  debtor  must  determine  for  him- 
self the  correct  amount  due  and  tender  that  sum. 

5. — Deed  of  Trust — Commission  to  Trustee. 

The  distinction  between  a  stipulation  in  a  note  that  a  certain  percent  of 
the  amount  due  shall  be  added  as  attorney's  fee,  and  a  stipulation  in  a  deed 
of  trust  that  a  certain  percent  of  the  sum  brought  by  the  property  at  the  sale 
shall  be  paid  to  the  trustee  as  his  commission,  is  that  in  the  case  of  the  at- 
torney he  is  not  a  party  to  the  contract  of  indemnity  and  it  is  not  contem- 
plated that  the  holder  of  the  note  shall  benefit  by  the  contract;  in  the  case  of 
the  trustee  he  accepts  the  trust  for  a  fixed  compensation  and  may  therefore 
enforce  its  terms. 

Appeal  from  the  District  Court  of  Wharton  County.  Tried  below  be- 
fore Hon.  Wells  Thompson. 

G.  G.  Kelly  and  J.  N.  &  J.  H .  fl".  Dennis,  for  appellant, — The  court 
erred  in  overruling  defendants'  first  special  exception  to  plain- 
tiffs' petition,  setting  out  that  there  were  other  necessary  parties  who 
should  have  been  joined  as  defendants  in  this  suit.  Love  v.  Keowne,  58 
Texas,  191;  National  Bank  of  Jefferson  v.  Texas  In  v.  Co.,  74  Texas, 
421 ;  Skipwith  v.  Hurt,  94  Texas,  331 ;  Mathonican  v.  Scott,  87  Texas, 
400. 

A  provision  in  a  note  for  the  payment  of  10  percent  attorney's  fees 
should  the  note  be  placed  with  an  attorney  for  collection,  is  a  contract 
of  indemnity,  and  not  for  liquidated  damages.  Texas  Land  &  Loan  Co. 
v.  Robertson,  85  S.  W.  Rep.,  1020;  Dunovant's  Estate  v.  Stafford,  36 
Texas  Civ.  App.,  33;  Hammond  v.  Atlee,  15  Texas  Civ.  App.,  267; 
Robertson  v.  Holman,  36  Texas  Civ.  App.,  31;  Luzenberg  v.  Building 
&  L.  Assn.,  9  Texas  Civ.  App.,  261. 

A  clause  in  a  deed  of  trust  securing  the  payment  of  notes  is  a  con- 
tract of  indemnity  by  the  debtor  in  favor  of  the  creditor,  and  in  a  suit 
by  the  creditor  it  would  be  necessary  to  allege  and  prove  that  the  amount 
charged  against  the  debtor  as  trustee's  commissions  had  been  paid  by 
the  creditor,  or  that  he  had  agreed  to  pay  to  the  trustee  said  sum,  or 
that  same  was  a  reasonable  sum  for  the  services  of  said  trustee.  Texas 
Land  &  Loan  Co.  v.  Robertson,  85  S.  W.  Rep.,  1020. 

W.  L.  Hall  and  Brooks  &  Cline,  for  appellees. — While  a  contract  for 
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the  payment  of  attorney's  fees  is  a  contract  of  indemnity  and  not  one 
for  a  penalty,  still  it  being  agreed  upon  by  the  parties,  and  by  them 
fixed  at  10  percent  upon  the  amount  due,  it  will  be  conclusively  presumed 
that  this  is  a  reasonable  fee  in  the  absence  of  proof  to  the  contrary; 
and  the  plaintiffs  asserting  a  cause  of  action  on  these  notes  are  not 
required  to  plead  and  prove  that  the  amount  fixed  by  contract  was  rea- 
sonable, but  the  maker  of  the  note  defending  as  against  his  own  contract 
must  take  the  laboring  oar  and  must  not  only  assert  in  the  pleading, 
but  must  prove  on  the  trial  affirmatively,  that  the  amount  of  attorney's 
fees,  as  fixed  by  the  contract,  are,  under  all  the  circumstances,  unrea- 
sonable, and  that  the  enforcement  of  the  contract,  as  written,  would 
result  in  the  infliction  of  a  penalty,  and  not  in  the  payment  of  an  in- 
demnity against  loss.  Donovant  v.  Stafford,  36  Texas  Civ.  App.,  33; 
Solomon  v.  Huey,  1  Posey,  267. 

GILL,  Chief  Justice. — This  suit  was  brought  by  G.  C.  Gifford  & 
Company,  against  the  Wharton  Oil  &  Cotton  Company,  a  corporation, 
and  H.  J.  Bolton  to  recover  the  balance  due  on  promissory  notes  exe- 
cuted by  the  corporation  upon  which  Bolton  was  a  surety.  The  cor- 
poration was  alleged  to  be  insolvent  and  was  made  a  party  defendant 
for  formal  purposes  only.  Bolton's  suretyship  was  alleged  to  be  for 
only  a  proportionate  amount  of  the  balance  due,  and  judgment  was 
sought  against  him  for  that  sum  and  his  proportion  of  ten  percent  attor- 
ney's fees  on  the  face  of  the  note  as  stipulated  in  the  body  of  that  in- 
strument. 

Bolton  defended  on  the  ground  that  he  had,  prior  to  the  bringing  of 
the  suit,  tendered  to  the  plaintiffs  the  amount  for  which  he  was  liable 
and  claimed  that  he  was  liable  neither  for  any  part  of  the  attorney's 
fees  nor  for  any  part  of  the  commissions  of  a  trustee  who  had  made  a 
sale  of  certain  property  of  the  corporation  which  had  resulted  in  certain 
credits  on  the  note.  Under  this  latter  feature  of  his  answer  he  contended 
that  the  plaintiff  had  wrongfully  deducted  the  amount  of  the  trustee's 
commissions  from  the  sum  which  the  property  brought  and  that  thereby 
he  had  been  deprived  of  the  full  credit  to  which  the  facts  entitled  him. 

A  trial  to  the  court  without  a  jury  resulted  in  a  judgment  in  favor 
of  plaintiffs  for  the  full  sum  claimed  and  Bolton  renews  his  contentions 
on  this  appeal. 

The  facts  insofar  as  a  statement  of  them  is  necessary  to  a  proper  dis- 
position of  this  appeal  are  as  follows: 

H.  J.  Bolton,  R.  H.  D.  Sorrel,  George  Seeligson  and  others  associated 
with  them  formed  a  corporation  known  as  the  Wharton  Oil  &  Cotton 
Company.  This  concern  bought  out  the  Wharton  Gin  and  Milling 
Company.  The  new  corporation  by  the  execution  of  certain  notes  and 
a  deed  of  trust  on  the  property  of  the  concern  assumed  the  payment  of 
its  predecessor's  indebtedness  amounting  to  $23,000  on  which  the  in- 
corporators became  sureties  as  hereinafter  shown.  There  was  also  in- 
cluded in  this  transaction  other  sums  in  addition  for  the  purpose  of 
financing  the  new  concern.  The  payee  of  these  notes  was  the  firm  of 
Gifford  &  Co.,  and  it  was  agreed  that  any  further  advances  made  to  the 
corporation  by  Gifford  &  Co.  should  first  be  paid  out  of  the  assets  of  the 
concern  in  preference  to  the  lien  thereon  to  secure  the  notes.    To  this 
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obligation  all  the  stockholders,  except  Seeligson  and  one  other,  became 
sureties  in  the  proportion  that  their  stock  bore  to  the  face  of  the  obliga- 
tion, each  surety  indicating  opposite  his  name  the  amount  of  his  stock. 
They  all  became  sureties  in  the  same  way  for  such  part  of  the  obligation 
as  exceeded  the  original  $23,000. 

After  several  extensions  in  which  the  nature  of  the  obligation  re- 
mained the  same,  except  as  to  amount,  on  March  20,  1905,  an  agreement 
for  a  ninety  day  extension  of  the  notes  was  entered  into  by  all  concerned. 
At  that  time  the  notes  amounted  to  $29,794.  This  extension  recog- 
nized the  fact  that  at  that  time  Gifford  &  Co.  held  demand  notes  against 
the  corporation  for  advances  made  amounting  to  $15,000  and  that  they 
were  secured  by  a  first  lien  on  all  the  property  of  the  concern.  In  con- 
sideration of  this  extension  all  the  stockholders  became  sureties  in  pro- 
portion to  their  stock  and  their  payment  was  further  secured  by  an 
extension  of  the  deed  of  trust  which  had  hitherto  secured  them.  The 
notes  contained  a  recital  that  if  they  were  placed  in  the  hands  of  an 
attorney  for  collection  ten  percent  additional  should  be  paid  as  attorney's 
fees. 

On  April  1,  1905,  George  Seeligson,  a  stockholder  and  one  of  the 
sureties,  sued  the  corporation  for  $1,308.44  and  got  judgment  for  that ' 
sum.    He  thereupon  levied  an  execution  upon  the  property  of  the  con- 
cern to  enforce  his  judgment. 

Gifford  &  Co.  and  the  other  sureties,  in  view  of  the  fact  that  the  lien 
for  advances  in  favor  of  Gifford  &  Co.  was  not  recorded  and  fearing 
that  the  property  might  pass  into  the  hands  of  persons  at  execution 
sale  who  might  be  innocent  of  knowledge  of  the  unrecorded  lien,  thought 
it  necessary  for  the  protection  of  their  rights  to  join  in  an  application 
for  injunction  to  restrain  the  sale.  This  they  did  and  the  sale  was 
enjoined.  The  briefs  do  not  disclose  the  further  history  of  that  liti- 
gation, but  it  does  appear  that  the  trustee  named  in  the  deed  of  trust 
given  for  the  payment  of  the  notes  for  $29,794  refusing  to  act,  Gifford 
&  Company  being  duly  empowered  so  to  do,  appointed  a  substitute  trus- 
tee who  proceeded  to  sell  the  property  on  August  2,  1905.  At  the  trus- 
tee's sale  Gifford  &  Company  became  the  purchasers  for  the  sum  of 
$22,230.  By  that  time  the  notes  upon  which  the  stockholders  were 
sureties  amounted  to  $35,840.70.  To  this  Gifford  &  Company  added 
attorney's  fees  on  the  whole  amount,  viz.,  $3,584.07.  They  then  de- 
ducted from  the  sale  price  $1,115  as  commissions  for  the  trustee  and 
credited  the  remainder,  $21,115.77,  on  the  sum  of  the  notes  and  attor- 
ney's fees.  On  the  3d  day  of  August,  1905,  Gifford  &  Company  ren- 
dered to  each  of  the  sureties  a  written  statement  indicating  the  above 
credit  and  showing  the  amount  claimed  to  be  due  from  each  of  the 
sureties  on  the  basis  of  th#  amount  of  stock  held  by  each. 

On  August  12,  George  Seeligson  and  Bolton  each  tendered  to  Gifford 
&  Company  the  amount  thus  shown  to  be  due  by  him,  less  his  propor- 
tion of  the  attorney's  fees  which  each  claimed  was  an  unjust  and  un- 
lawful charge.  The  tenders  made  were  rejected  and  this  suit  was 
brought  against  Bolton  for  the  full  sum  claimed  against  him. 

The  first  point  made  in  the  court  below  and  renewed  here  is  that 
the  other  sureties  were  necessary  parties  and  the  cause  ought  not  to 
proceed  without  them.     The  court  refused  to  sustain  the  point  and 
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his  action  is  assigned  as  error.  We  are  of  opinion  the  assignment  is 
without  merit.  The  liability  of  the  sureties  was  each  independent  of 
the  other  under  the  contract  of  suretyship  as  written.  The  plaintiff 
could  have  sued  one  and  forgiven  the  debt  of  the  others  and  the  defend- 
ant could  not  have  been  heard  to  complain.  As  between  the  sureties 
there  was  no  mutuality  with  respect  to  their  suretyship.  Either  could 
have  compromised  his  debt  and  secured  his  discharge  without  affecting 
the  liability  of  the  other.  They  were  proper  but  in  no  sense  necessary 
parties  to  this  suit,  and  there  is  no  feature  in  this  record  which  should 
alter  the  rule  in  such  a  case. 

Defendant  specially  excepted  to  so  much  of  the  petition  as  claimed 
attorney's  fees,  on  the  ground  that  it  failed  to  allege  either  that  plain- 
tiff had  paid  or  contracted  to  pay  to  his  attorneys  the  sum  stipulated 
in  the  notes  or  that  the  sum  claimed  was  a  reasonable  compensation 
for  the  service  performed.  The  court  overruled  the  exception  and  of 
that  action  appellant  here  complains.  The  point  made  is  that  the 
stipulation  for  attorney's  fees  is  a  mere  contract  for  indemnity  and 
that  it  therefore  devolved  on  appellees  to  allege  and  prove  either  that 
they  had  so  contracted  with  or  had  so  paid  their  attorneys,  in  which 
event  the  defendant  might  be  estopped  to  deny  the  reasonableness  of 
the  sum  fixed  by  contract,  or  else  that  the  sum  paid  or  promised  was 
reasonable. 

That  such  stipulations  are  merely  contracts  for  indemnity  seems  at 
least  fairly  well  settled  in  this  State.  The  proposition  is  not  seriously 
questioned  in  this  cause,  so  we  merely  cite  the  cases  in  which  it  has 
been  established.  (Texas  Land  and  Loan  Co.  v.  Robertson,  85  S.  W. 
Rep.,  1020;  Hammond  v.  Atlee,  15  Texas  Civ.  App.,  267;  Robertson 
v.  Holman,  36  Texas  Civ.  App.,  31 ;  Luzenberg  v.  B.  &  L.  Assn.,  9  Texas 
Civ.  App.,  261;  Dunovant's  Estate  v.  Stafford,  36  Texas  Civ.  App.,  33.) 

In  enforcing  contracts  of  indemnity  it  is  the  general  rule  that  the 
plaintiff  must  allege  and  prove  the  extent  to  which  he  has  been  damni- 
fied, thus  giving  the  court  a  basis  for  a  judgment.  It  was  held  by  this 
court  in  Dunovant  v.  Stafford,  supra,  that  the  maker  of  such  a  note 
would  be  estopped  to  say  the  holder  was  not  justified  in  obligating  him- 
self to  his  attorney  for  the  sum  named  in  the  note.  If  that  holding 
is  correct  (and  by  this  we  do  not  intend  to  question  the  soundness  of 
that  decision)  it  would  seem  to  follow  that  in  a  sense  the  stipulation  in 
the  note  prima  facie  establishes  the  reasonableness  of  the  sum  named  so 
that  the  holder  might  in  good  faith  so  contract.  In  this  view  it  might 
follow  that  it  devolved  on  defendant  to  plead  and  prove  as  matter  of 
defense  either  bad  faith  on  the  part  of  the  holder  in  so  contracting  or, 
in  the  absence  of  contract  on  the  holder's  part,  that  the  sum  stipulated 
exceeded  reasonable  compensation. 

It  is  not  necessary,  however,  in  this  case  to  go  beyond  the  case  last 
cited.  There  an  allegation  was  present  setting  up  the  fact  that  the 
holder  had  so  obligated  himself  and  had  therefore  been  damnified  to 
that  extent.  Here  the  allegation  is  simply  that  the  holder  had  placed 
the  notes  in  the  hands  of  an  attorney  for  collection.  The  holder  is  not 
alleged  to  have  acted  on  the  faith  of  the  ten  percent  stipulation,  so 
there  can  be  no  estoppel.  On  the  face  of  the  petition  he  has  been  dam- 
aged by  the  default  no  more  than  he  will  owe  his  attorney  on  a  quantum 
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meruit  and  there  is  no  basis  in  his  plea  for  ascertaining  that  amount. 
We  think  the  exception  should  have  been  sustained. 

Tinder  the  sixth  assignment  it  is  contended  that  the  judgment  should 
be  reversed  because  there  was  no  evidence  either  that  the  plaintiffs  had 
paid  or  contracted  to  pay  their  attorneys  any  sum,  or  that  the  sum 
stipulated  and  which  formed  the  basis  of  the  judgment  was  reasonable. 
This  assignment  must  be  sustained  because  it  is  a  just  criticism  of  the 
record,  and  because  the  proposition  contended  for  follows  from  what 
has  been  said  in  disposing  of  the  special  exception. 

The  further  point  is  made  that  in  no  event  could  the  sureties  be  liable 
for  attorney's  fees  on  a  greater  sum  than  remained  due  after  the  property 
covered  by  the  deed  of  trust  was  sold  and  the  proper  credit  made.  It 
is  contended  that  the  deed  of  trust  provides  that  the  property  shall  be 
first  sold  and  the  credit  made  before  anything  became  due  by  the  sure- 
ties. We  have  carefully  examined  the  contract  of  suretyship  and  have 
found  no  such  stipulation.  The  obligation  of  the  sureties  is  not  dis- 
tinguished from  that  of  sureties  generally  except  in  the  fact  that  the 
sums  for  which  they  were  respectively  bound  were  stated.  In  all  other 
respects  the  obligation  was  as  absolute  as  that  of  the  principal  in  the 
notes. 

But  the  facts  in  this  connection  are  that  at  the  time  the  injunction 
proceedings  were  instituted  (which  was  before  the  notes  were  due)  they 
were  placed  in  the  hands  of  an  attorney  in  connection  with  that  litiga- 
tion, and  in  no  sense  for  purposes  of  collection.  The  injunction  pro- 
ceeding was  for  the  protection  of  an  obligation  of  the  oil  company  alone 
and  had  no  relation  to  the  notes  here  sued  on.  The  fact  that  the  sure- 
ties joined  in  that  proceeding  in  the  belief  that  thereby  they  would  pro- 
tect themselves  against  Seeligson,  their  cosurety,  and  so  receive  a  greater 
credit  from  the  trustee's  sale,  can  have  no  bearing  on  the  question  be- 
fore us,  because  that  was  an  independent  litigation.  To  the  attorneys 
who  brought  that  suit  they  would  be  bound  by  a  contract  directly  with 
them  in  which  the  collection  of  these  notes  formed  no  part  of  the  con- 
sideration. 

It  is  also  to  be  inferred  from  the  record  that  though  the  attorneys 
who  brought  this  suit  for  plaintiffs  had  at  one  time  prior  to  the  trustee's 
sale  had  these  notes  in  their  possession  they  held  them  neither  for  the 
purpose  of  collection  nor  suit  either  against  the  principal  or  sureties  and 
that  no  service  was  performed  looking  to  their  collection.  The  notes 
were  subsequently  withdrawn  from  their  possession  and  the  plaintiffs 
elected  to  proceed  first  through  the  trustee.  Thereafter,  and  between 
the  time  of  the  sale  and  the  tender  by  the  sureties,  they  were  placed  in 
the  attorney's  hands  for  the  collection  of  the  balance  due. 

It  appears  clear  from  this  that  as  the  balance  unpaid  was  due  and 
payable  and  the  sureties  having  failed  to  make  any  tender  until  nine 
days  thereafter,  it  devolved  on  them  to  tender  such  sums  as  would  dis- 
charge the  balance  due  by  them  on  the  principal  and  interest  of  the 
note  and  such  further  sum  as  would  cover  the  pro  rata  of  each  for  rea- 
sonable attorney's  fees  on  the  balance  remaining  unpaid.  For  this  rea- 
son the  tender  made  was  not  effective  and  the  plaintiffs  were  within  their 
light  in  declining  to  accept  it  as  a  discharge  of  the  debt. 

Vol.  XLV.  Civil— 10. 


146  Texas  Civil  Appeals  Reports,  Vol.  45.       [January, 

The  question  is  not  affected  by  the  fact  that  the  plaintiffs -made  an 
excessive  demand.  The  contract  of  suretyship  was  absolute  both  as  to 
the  principal  and  a  reasonable  attorney's  fee  if  placed  in  the  hands  of 
an  attorney  for  collection.  The  plaintiffs  had  the  right  to  so  place  it 
without  demand,  if  for  no  other  reason  than  that  by  the  terms  of  the 
obligation  demand  was  waived,  and  to  get  the  benefit  of  a  tender  the 
defendant  must  have  ascertained  the  correct  amount  due  and  tendered 
that  sum. 

What  we  have  said  disposes  of  the  assignments  questioning  the  ma- 
teriality of  evidence  offered  as  to  the  injunction  suit.  We  are  of  opin- 
ion it  has  no  material  bearing  upon  any  question  in  this  case. 

Appellant  seeks  to  apply  to  the  stipulation  in  the  deed  of  trust  fixing 
the  commissions  of  the  trustee  at  5  percent  of  the  sum  brought  by  the 
property  at  the  sale  the  same  principle  which  we  have  applied  to  the 
attorney's  fee  clause  in  the  notes.  In  the  case  of  the  attorney  the  latter 
is  not  a  party  to  the  contract  of  indemnity  and  it  is  not  contemplated 
that  the  holder  himself  shall  benefit  by  the  contract.  In  the  case  of  the 
trustee  he  accepts  the  trust  for  a  fixed  compensation  and  may  therefore 
enforce  its  terms.  The  contention  of  appellant  in  this  regard  can  not 
be  allowed. 

For  the  reasons  given  the  judgment  is  reversed  and  the  cause  re- 
manded for  trial  in  accordance  with  the  views  expressed  in  this  opin- 
ion. 

Reversed  and  remanded. 


J.  W.  Johnson  v.  Texas  &  Gulp  Railway  Company. 

Decided  January  30,  1907. 

1. — Discovered  Peril — Publio  Highway — Frightened  Hone. 

Plaintiffs  wife  was  driving  along  a  public  road  on  defendant's  right  of 
way  within  15  to  25  feet  of  the  railroad  track  and  parallel  thereto  when  her 
horse  became  frightened  at  a  train  approaching  from  behind,  and  ran  away, 
throwing  out  the  occupants  of  the  buggy  and  injuring  plaintiff's  wife.  Held, 
the  doctrine  of  discovered  peril  would  apply,  and  it  was  the  duty  of  defendant's 
employes  when  the  peril  became  apparent  not  only  to  exercise  ordinary  care, 
but  to  do  everything  consistent  with  the  safety  of  their  train  to  stop  the  train 
or  decrease  its  speed,  and  thus  avoid  increasing  the  fright  of  the  horse. 


2. — Same— Degrees  of  Care — Charges. 

Where  it  appears  that  two  charges  were  requested  by  the  plaintiff,  in 
one  of  which  the  jury  are  instructed  that  it  was  the  duty  of  the  defendant, 
under  the  circumstances  in  evidence,  to  use  the  highest  degree  of  care  and  in 
the  other,  to  use  only  ordinary  care,  the  first  of  which  was  refused  and  the 
other  given,  it  will  be  presumed  that  the  charge  prescribing  the  more  lenient 
rule  was  not  requested  until  the  other  had  been  refused,  and  the  plaintiff  will 
not  be  held  responsible  for  the  error  of  the  court  in  giving  the  more  lenient 
rule,  although  he  requested  the  same  when  the  more  stringent  one  was  proper. 

S. — Traveler  on  Highway — Duty  of  Railroads— Case  Criticised. 

It  is  the  duty  of  those  operating  railroad  trains  to  keep  a  lookout  for  the 
safety  of  persons  traveling  adjacent  highways,  and  a  failure  to  exercise  ordi- 
nary care  in  this  respect  would  render  the  company  liable  for  proximately  re- 
sulting injury.    Missouri,  K.  &  T.  Ry.  Co.  v.  Bellew,  62  S.  W.  Rep.,  99,  criticised. 
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4. — Discovered  Peril — Contributory  Negligence. 

The  duty  to  use  the  highest  degree  of  care  to  avoid  injury  in  case  of  dis- 
covered peril  only  arises  upon  actual  knowledge  of  the  peril,  and  not  upon 
such  knowledge  as  might  have  been  had  by  the  exercise  of  proper  care.  In 
a  case  of  negligent  injury  after  discovered  peril  contributory  negligence  is  no 
defense. 

5. — Public  Boad  on  Bight  of  Way. 

Where  a  railroad  company  permits  its  right  of  way  to  be  used  as  a  public 
road  for  a  number  of  years,  and  persons  traveling  thereon  are  injured  by  the 
negligence  of  the  company,  it  can  not  defend  on  the  ground  that  the  persons 
so  injured  were  trespassers. 

6. — Failure  to  Bing  Bell  or  Blow  Whistle — Negligence  per  se. 

The  duty  on  the  part  of  railroad  companies  to  ring  the  bell  or  blow  the 
whistle  when  approaching  a  public  crossing  is  prescribed  by  statute,  and  a 
failure  to  observe  this  duty  is  negligence  per  se  in  case  of  accident. 

7. — Theories  of  Defense  and  Liability — Charge. 

It  is  error  for  the  court  in  submitting  certain  theories  of  the  evidence 
on  which  the  defendant  would  not  be  liable  to  ignore  other  theories  on  which 
the  defendant  would  be  liable,  notwithstanding  the  finding  of  the  jury  for  the 
defendant  on  the  theories  submitted. 

8. — Use  of  Sense*— Charge. 

Upon  an  issue  of  contributory  negligence,  in  a  suit  for  personal  injuries, 
it  was  error  for  the  court  to  charge  the  jury  that  it  was  the  duty  of  the  in- 
jured person  to  use  her  Benses  in  ascertaining  the  approach  of  the  train  which 
caused  her  injuries.  A  charge  should  be  so  worded  and  framed  that  an  or- 
dinary jury  would  not  probably  misconstrue  it. 

9. — Unsafe  Horse — Contributory  Negligence. 

In  a  suit  for  personal  injuries  caused  by  a  horse  becoming  frightened  at 
an  approaching  train,  on  the  issue  of  contributory  negligence  it  was  proper  to 
admit  testimony  tending  to  show  that  the  horse  driven  by  the  injured  person 
near  defendant's  railroad  on  the  occasion  in  question  was  afraid  of  railroad 
trains,  and  the  injured  person  knew  it. 


10. — Charge— Bepetition  of  Issue. 

It  is  improper  for  the  court  in  its  charge  to  repeat  an  issue  so  often  as  to 
give  the  same  undue  prominence. 

11.— Lengthy  Briefs— Bule  85. 

The  growing  disposition  to  extend  briefs  beyond  reasonable  limits  by  un- 
necessary multiplicity  and  repetition  of  assignments  and  propositions,  is  depre- 
cated, and  attention  is  called  to  rule  35  for  preparation  of  cases  on  appeal. 

Appeal  from  the  District  Court  of  Gregg  County.  Tried  below  be- 
fore Hon.  Richard  B.  Levy. 

Gaines  B.  Turner,  for  appellant. 

Young  &  Stinchcomb,  for  appellee. — There  being  no  testimony  show- 
ing that  the  train  could  have  been  stopped  after  the  fireman  saw  the 
peril  of  the  plaintiffs  wife,  and  a  part  of  the  testimony  showing  that 
ordinary  care  would  have  dictated  that  no  attempt  be  made  by  the 
operatives  of  the  engine  to  check  its  speed,  it  was  the  court's  duty  to 
submit  the  question  to  the  jury  as  to  whether  or  not,  by  ordinary  care, 
the  operatives  of  the  engine  could  have  slackened  the  speed  or  lessened 
the  noise,  as  was  done  by  giving  appellant's  and  appellee's  special 
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charges.  Gulf,  C.  &  S.  F.  Ry.  v.  Smith,  87  Texas,  357;  International 
&  G.  N.  Ry.  v.  Yarbrough,  39  S.  W.  Rep.,  1096 ;  Gulf,  C.  &  S.  F.  Ry. 
v.  Brown,  76  S.  W.  Rep.,  794-796 ;  Missouri,  K.  &  T.  Ry.  v.  Weatherf ord, 
62  S.  W.  Rep.,  101 ;  Kroeger  v.  Texas  &  Pac.  Ry.,  69  S.  W.  Rep.,  809 ; 
Wilmurth  v.  Illinois  Cent.  Ry.,  76  S.  W.  Rep.,  193,  194. 

It  is  not  the  duty  of  the  operatives  of  an  engine  to  lookout  for  per- 
sons on  a  road  parallel  with  the  railroad  track  to  prevent  injury  by  their 
horses  becoming  frightened.  Gulf,  C.  &  S.  F.  Ry.  v.  Hord,  87  S.  W. 
Rep.,  848;  Hargis  v.  St.  Louis,  A.  &  T.  Ry.,  75  Texas,  19;  San 
Antonio  &  A.  P.  Ry.  v.  Belt,  59  S.  W.  Rep.,  607 ;  Houston  &  T.  C.  Ry. 
v.  Carruth,  50  S.  W.  Rep.,  1036 ;  O'Dair  v.  Missouri,  K.  &  T.  Ry.,  38 
S.  W.  Rep.,  242;  Texas  &  Pac.  Ry.  v.  Kennedy,  69  S.  W.  Rep.,  227; 
Texas  &  Pac.  Ry.  v.  Hamilton,  66  S.  W.  Rep.,  797;  Beaumont  Pasture 
Co.  v.  Sabine  &  E.  T.  Ry.,  41  S.  W.  Rep.,  190 ;  Louisville  &  N.  R.  Co. 
v.  Smith,  15  Am.  &  Eng.  R.  Cases,  613  (new  ed.) ;  Lamb  v.  Old  Colony, 
etc.,  Ry.  Co.,  54  Am.  Rep.,  449. 

The  portion  of  the  charge  complained  of  taken  in  connection  with 
other  parts  of  the  court's  main  charge,  clearly  shows  that  it  was  the 
intention  of  the  court  to  leave  the  question  to  the  jury  as  to  whether 
or  not  the  plaintiff's  wife  failed  to  use  her  senses  in  ascertaining  the 
presence  or  approach  of  the  train,  and  whether  or  not  sifch  failure  was 
negligence.  Riviere  v.  Missouri,  K.  &  T.  Ry.,  40  S.  W.  Rep.,  1074; 
Gulf,  C.  &  S.  F.  Ry.  v.  Scott,  27  S.  W.  Rep.,  827;  Gulf,  C.  &  S.  F. 
Ry.  v.  Shieder,  88  Texas,  167;  St.  Louis,  S.  W.  Ry.  v.  Casseday,  50 
S.  W.  Rep.,  125 ;  Amory  Mfg.  Co.  v.  Gulf,  C.  &  S.  F.  Ry.  Co.,  37  S. 
W.  Rep.,  856. 

REESE,  Associate  Justice. — In  this  case  appellant,  plaintiff  in  the 
court  below,  sued  the  Texas  &  Gulf  Railway  Company  to  recover  damages 
for  personal  injuries  to  his  wife  occasioned  by  the  horse  she  was  driving 
taking  fright  at  a  locomotive  and  train  on  defendant's  railway  and  run- 
ning away,  with  the  result  that  Mrs.  Johnson  was  thrown  from  the 
buggy  and  injured.  It  is  alleged  that  the  fright  of  the  horse  and  con- 
sequent results  were  due  to  the  negligence  of  defendant,  its  agents  and 
servants. 

Defendants  pleaded  general  demurrer,  general  denial  and  contributory 
negligence  on  the  part  of  Mrs.  Johnson. 

Upon  trial  before  a  jury  there  was  verdict  for  defendant  from  which 
plaintiff  appeals. 

At  the  time  of  the  accident  in  question  Mrs.  Johnson,  her  mother, 
and  her  two  little  girls  were  traveling  in  a  buggy  drawn  by  one  horse 
south  from  Longview  along  the  public  road  running  parallel  with  ap- 
pellee's railway.  Just  after  leaving  Longview  going  south  this  public 
road  strikes  in  near  the  railroad  and  thence  runs  alongside  the  railroad 
and  near  the  track  for  a  half  mile  or  more,  when  it  turns  to  the  east, 
crosses  the  track  nearly  at  right  angles  and  continues  south  along  the 
railroad  for  a  little  more  than  a  thousand  feet,  when  it  turns  to  the 
east,  leaving  the  railroad.  The  road,  from  the  crossing  to  where  it 
leaves  the  railroad  going  south,  runs  from  15  to  25  feet  from  the  rail- 
road track,  and  on  the  right  of  way.  There  is  also  a  barbed  wire  fence 
the  whole  distance,  a  few  feet  away,  the  road  running  between  the  rail- 
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road  track  and  this  fence.  At  the  time  of  the  accident  Mrs.  Johnson 
was  going  south  from  Longview  along  the  public  road.  She  drove 
across  the  railroad  at  the  crossing  in  question  and  just  as  she  got  on  the 
crossing  or  just  as  she  was  getting  across,  she  saw,  coming  south,  an 
engine  drawing  a  train  of  cars,  the  engine  being  about  800  feet  away. 
Immediately  after  crossing  the  track  her  horse,  seeming  to  take  fright 
from  the  coming  engine  and  train,  began  to  run.  He  almost  im- 
mediately got  beyond  her  control  and  increased  his  speed.  At  a  point 
1,000  feet  from  the  crossing  and  just  before  reaching  the  point  where 
the  road  turned  to  the  left  away  from  the  railroad,  the  engine  and  train 
caught  up  with  the  horse  and  just  as  they  came  opposite  him  he  swerved 
suddenly  to  the  left  and  ran  the  wheels  of  the  buggy  upon  an  embank- 
ment by  the  side  of  the  road,  throwing  all  of  the  occupants  of  the  buggy 
out,  and  injuring  Mrs.  Johnson. 

The  engineer  handling  the  train  testifies  that  he  did  not  see  the  par- 
ties when  they  crossed  the  track,  and  knew  nothing  of  their  presence  on 
the  roadway  until  told  by  the  fireman,  after  the  accident  had  occurred. 
The  fireman  testified  that  he  saw  them  when  they  crossed  the  track,  the 
engine  being  then  about  800  feet  from  the  crossing;  that  he  saw  the 
horse  when  he  began  to  run,  anpl  noticed  that  he  was  running  pretty 
fast,  but  did  ljot  think  he  was  beyond  control  of  the  driver  or  running 
away.  He  saw  a  hat  of  one  of  the  occupants  of  the  buggy  and  some 
bundles  lying  in  the  road,  but  did  not  know  that  the  horse  was  running 
away  or  that  the  parties  were  in  any  danger  until  they  were  about  200 
feet  from  where  they  were  thrown  out  of  the  buggy.  At  this  time  he 
testified  that  it  would  have  been  impossible  for  those  in  charge  of  the 
engine  to  have  done  anything  to  avert  the  accident.  The  engine  was 
pulling  about  fifteen  cars,  running  down  grade,  at  a  speed  of  about  18 
to  20  miles  an  hour. 

Appellant  presents  at  great  length  thirty-five  assignments  of  error. 
We  shall  not  attempt  to  discuss  them  all,  but,  as  the  judgment  is  to 
be  reversed  and  the  cause  remanded,  only  such  of  them  as  may  be 
necessary  for  the  guidance  of  the  court  upon  another  trial. 

By  the  fourth  assignment  of  error  appellant  complains  of  the  action 
of  the  court  in  refusing  special  charge  No.  9  requested  by  him,  which 
is  as  follows: 

"You  are  instructed  that  if  you  believe  from  the  evidence  that  plain- 
tiff's wife  was  guilty  of  contributory  negligence,  yet  if  you  further  be- 
lieve that  the  employes  in  charge  of  the  engine  saw  plaintiff's  wife's 
danger  in  time  to  have  stopped  the  train,  lessened  the  speed,  stopped  the 
noise  or  lessened  the  same,  or  to  have  done  anything  in  their  power  con- 
sistent with  the  safety  of  their  own  train,  and  you  believe  from  the  evi- 
dence that  they  failed  to  do  this,  and  you  believe  that  this  was  the  cause 
of  the  injury,  then  the  proximate  cause  of  the  injury  would  be  such 
failure  on  their  part,  and  plaintiff  would  be  entitled  to  recover." 

We  think  this  charge  should  have  been  given.  In  our  opinion  the 
ordinary  doctrine  as  to  the  duty  of  those  in  charge  of  a  moving  loco- 
motive and  train,  in  case  of  the  discovery  of  the  peril  of  a  person  on  the 
track,  as  announced  in  the  case  of  Texas  &  Pac.  Ry.  v.  Breadow  (90 
Texas,  26)  as  to  the  measure  of  defendant's  duty  in  case  of  discovered 
peril,  would  apply  to  the  present  case.    The  appellant's  wife  was  driv- 
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ing  along  a  roadway  parallel  to  the  railroad  track,  and  at  a  distance 
therefrom  varying  from  15  to  25  feet,  with  a  wire  fence  a  few  feet  away 
on  the  opposite  side.  Her  actual  peril  when  known  to  those  in  charge 
of  the  engine  imposed  upon  them  the  duty,  not  only  to  exercise  ordinary 
care  to  avert  the  danger,  but  to  do  everything  in  their  power,  consistent 
with  the  safety  of  the  train  and  those  upon  it,  to  stop  the  train  or  de- 
crease the  speed,  and  thus  avoid  the  danger  of  increasing  the  fright  of 
the  horse  by  running  upon  him  in  his  frightened  condition.  Neither  in 
plaintiff's  requested  charge  No.  10  given  by  the  court,  nor  in  the  gen- 
eral charge  is  the  jury  instructed  that  this  duty  was  imposed  upon 
those  in  charge  of  the  engine  when  the  actual  peril  of  Mrs.  Johnson 
was  discovered,  but  on  the  contrary  the  jury  are  told  that  in  such  case 
only  ordinary  care  was  to  be  used  by  those  in  charge  of  the  train.  It 
is  true  that  this  is  the  measure  of  duty  imposed  by  appellant's  requested 
charge  No.  10  given  by  the  court,  but  this  charge  was  requested  pre- 
sumably after  the  court  had  refused  requested  charge  No.  9  announcing 
a  different  and,  we  think,  a  proper  rule  as  to  their  duty.  The  re- 
quested charges  Nos.  1,  2  and  5,  referred  to  in  the  first,  second  and 
third  assignments  of  error  were  properly  refused. 

The  trial  court  instructed  the  jury,  in  substance,  that  it  was  not 
the  duty  of  those  in  charge  of  the  engine  to  keep  a  lookout  for  persons 
travelling  on  the  parallel  roadway,  as  was  plaintiff's  wife,  under  any 
circumstances.  In  the  case  of  Missouri,  K.  &  T.  By.  Co.  v.  Bellew, 
decided  by  this  court  (62  S.  W.  Rep.,  99)  following  the  opinion  of  the 
Court  of  Civil  Appeals  in  the  Second  District  in  the  same  case  on  a 
former  appeal  (54  S.  W.  Sep.,  1079)  it  was  held  that  under  the  facts 
of  that  case  it  was  the  duty  of  the  engineer  to  keep  a  lookout  for  the 
safety  of  those  on  the  highway,  and  a  failure  to  exercise  ordinary  care 
in  that  respect  would  render  the  company  liable  for  proximately  result- 
ant injury.  It  is  true  that  this  court,  in  its  opinion,  seems  not  entirely 
to  agree  to  the  soundness  of  this  doctrine,  and  to  follow  it  because  of 
the  previous  ruling  in  the  same  case  by  the  court  in  the  Second  Dis- 
trict. Nevertheless  it  did  overrule  the  assignment  of  error  presenting 
the  point,  on  the  part  of  the  defendant,  and  affirmed  the  judgment  of 
the  trial  court,  and  a  writ  of  error  was  denied  by  the  Supreme  Court. 
The  facts  of  the  present  case  bring  it  precisely  within  the  doctrine  of 
the  Bellew  case.  The  circumstances  are  in  all  material  particulars  iden- 
tical. The  roadway  in  that  case  was  upon  the  right  of  way  and  within 
10  or  15  feet  of  the  railroad  track.  In  the  present  case  the  roadway  was 
in  15  to  25  feet  of  the  track  and  on  the  right  of  way.  The  difference 
in  the  distance  is  not-  material  as  affecting  the  danger  of  a  person 
driving  on  the  roadway,  from  the  fright  of  the  horse  caused  by  the  ap- 
proach of  the  engine,  nor  would  the  duty  to  keep  a  lookout  for  such  per- 
sons be  more  onerous  upon  those  in  charge  of  the  engine  in  this  case 
than  in  the  Bellew  case.  We  think  the  charge  of  the  court  that  a  rail- 
road company  is  not  required  to  keep  watch  for  people  having  no  busi- 
ness with  the  company,  riding  in  vehicles  near  its  track,  as  applicable 
to  the  facts  of  this  case,  was  error.  We  do  not  agree  that  the  rule  which 
seems  to  be  so  broadly  announced  in  the  Bellew  case  is  sound.  There 
may  be  cases  when,  on  account  of  the  close  proximity  of  the  roadway 
to  the  track  of  the  railway,  danger  to  persons  using  the  roadway  would 


1907.1  Johnson  v.  T.  &  G.  By.  Co.  151 

be  so  likely  to  occur,  from  fright  of  teams  or  other  like  causes,  as  that 
ordinary  care  would  require  the  operatives  of  the  train  to  keep  a  lookout 
for  such  dangers,  but  this  would  be.  a  matter  for  the  jury  to  determine 
upon  the  same  principles  as  they  would  determine  as  to  the  duty  of  the 
railway  company  to  keep  a  flagman  at  a  public  crossing.  (Missouri,  K. 
ft  T.  Ry.  v.  Magee.  92  Texas,  620.) 

In  the  present  case  we  think  that  the  jury  should  have  been  instructed, 
in  substance,  that  if  the  circumstances  were  such  as  to  require  the  en- 
gineer, in  the  exercise  of  ordinary  care,  to  keep  a  lookout  for  danger 
to  persons  circumstanced  as  appellant's  wife  was,  and  he  failed  to  do 
so,  and  the  accident  was  the  proximate  consequence  of  such  failure, 
plaintiff  would  be  entitled  to  recover,  unless  she  was  guilty  of  contribu- 
tory negligence  precluding  such  recovery.  This,  however,  is  distinct 
from  the  doctrine  of  discovered  peril  and  the  duty  resting  upon  those 
in  charge  of  the  engine  in  such  case.  This  duty  only  arises  upon  actual 
knowledge  of  such  peril,  and  not  upon  such  knowledge  as  might  have 
been  had  if  a  proper  lookout  had  been  kept  and  in  such  case  of  actual 
knowledge  contributory  negligence  is  no  defense.  The  doctrine  of  "dis- 
covered peril"  is  rather  for  the  protection  of  persons  who  are  themselves 
guilty  of  negligence  contributing  to  their  injury,  but  who  can  not  for 
that  reason  be  barred  of  recovery,  if  such  injury  can  be  avoided  after 
their  peril  is  actually  discovered.  The  point  here  presented  arises  on 
several  assignments  of  error  based  upon  the  charge  of  the  court  and  the 
refusal  of  requested  charges,  and  what  we  have  said  disposes  of  all  of 
such  assignments. 

We  do  not  think  that  the  fact  that  the  roadway  was  upon  the  right 
of  way  is  material.  It  was  a  public  road,  treated  as  such  by  the  general 
public  and  by  appellee  and  had  been  for  a  number  of  years.  The  reci- 
procal rights  and  duties  of  the  public  and  the  railway  company  were  not 
affected  by  the  fact  that  it  was  upon  the  right  of  way.  The  proximity 
of  the  track  might  affect  the  obligations  of  both  upon  a  question  of  the 
exercise  of  proper  care.  Nor  do  we  think  that  the  fact  that  a  clump  of 
trees  had  been  allowed  to  grow  up  on  the  right  of  way  near  the  crossing, 
which  might  have  obstructed  the  view  of  the  railway  in  approaching 
the  crossing,  as  contended  by  appellant,  material.  Neither  Mrs.  Johnson 
nor  her  mother,  according  to  their  own  testimony,  looked  up  the  track 
or  made  any  attempt  to  discover  whether  a  train  was  in  sight,  before 
going  upon  the  crossing,  and  it  appears  that  the  presence  of  the  trees 
did  not  in  any  way  operate  as  a  contributing  cause  to  the  accident. 

It  was  error  to  charge  the  jury  that  if  those  in  charge  of  the  engine 
"negligently  failed  to  ring  the  bell  or  blow  the  whistle  as  was  their  duty 
under  the  law"  and  the  failure  was  the  proximate  cause  of  the  accident, 
the  plaintiff  was  entitled  to  recover.  This  charge  must  be  understood 
as  leaving  it  to  the  jury  to  determine  whether  such  failure  to  give  the 
statutory  signals  for  the  crossing  was  negligence  or  not.  If  there  was 
such  failure,  and  it  was  the  proximate  cause  of  the  accident,  it  was 
negligence  per  se.  This  portion  of  the  court's  charge,  which  is  made  the 
basis  of  the  twentieth  assignment  of  error,  is  further  objectionable  as 
it  instructs  the  jury  that  if  they  do  not  find  that  there  was  such  negli- 
gent failure  to  ring  the  bell  they  will  find  for  defendant.  This  leaves 
out  of  the  question  altogether  the  right  of  the  plaintiff  to  recover  upon 
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the  issue  of  discovered  peril.  In  this  connection,  for  the  benefit  of  the 
trial  court  upon  another  trial,  it  may  be  remarked  that  the  objection 
appears  to  be  well  taken  to  other  parts  of  the  court's  charge  that  in 
presenting  the  theories  of  the  evidence  upon  which  the  defendant  would 
be  entitled  to  a  verdict,  this  issue  of  appellant's  right  to  recover  upon 
the  issue  of  discovered  peril  is  not  regarded. 

It  was  error  for  the  court  to  instruct  the  jury,  upon  the  issue  of 
contributory  negligence  of  plaintiff's  wife,  that  it  was  her  duty  to  use 
her  senses  in  ascertaining  the  approach  of  the  train,  as  set  out  in 
appellant's  thirteenth  assignment  of  error.  It  is  true  that  a  jury  of 
lawyers  critically  analyzing  this  part  of  the  charge  would  probably  con- 
clude that  by  coupling  that  portion  referred  to  with  the  duty  to  exercise* 
ordinary  care,  only  such  duty  was  intended  to  be  required,  but  we  do 
not  think  the  ordinary  jury  would  so  construe  it,  but  would  rather  un- 
derstand that  it  was  incumbent  upon  plaintiff's  wife,  in  the  exercise  of 
ordinary  care  "to  use  her  senses  in  ascertaining  the  approach  of  the 
train."  Inasmuch  as  plaintiff's  wife  had  testified  that  she  did  not  look 
for  the  train  before  going  across  the  track,  and  the  jury  are  told  in 
this  charge  that  if  she  "failed  to  use  her  senses"  whether  such  failure: 
contributed  to  the  injury  or  not,  she  could  not  recover,  the  error  in  the 
charge  may  have  been  most  prejudicial  to  appellant  In  another  portion 
of  the  charge  the  jury  are  told  that  the  duty  of  plaintiff's  wife  in  driv- 
ing across  the  track  was  only  to  use  ordinary  care,  but  this  did  not  re- 
lieve the  error  referred  to.  The  failure  "to  use  her  senses"  to  ascertain, 
the  approach  of  the  train  was  not  negligence  as  matter  of  law.  (Hous- 
ton &  T.  C.  Ry.  v.  Wilson,  60  Texas,  144;  Missouri  Pac.  Ry.  v.  Lee,  7Q> 
Texas,  501.) 

It  was  not  error  for  the  court  to  admit  the  testimony  of  the  witness. 
Cole  as  to  the  temperament  of  the  horse,  and  that  he  was  afraid  of 
railroad  trains.  It  was  in  testimony  that  just  before  reaching  the  cross- 
ing on  the  day  of  the  accident  a  train  came  by  where  plaintiff  was, 
coming  from  the  south,  that  all  of  the  persons  got  out  of  the  buggy  and 
a  gentleman  who  was  present  undertook  to  hold  the  horse.  This  gen- 
tleman and  another  testified  that  the  horse  became  very  much  frightened 
as  the  train  approached  and  was  only  held  with  great  difficulty.  This 
was  denied  by  Mrs.  Johnson  and  her  mother.  If  the  other  witnesses 
were  telling  the  truth  about  the  actions  of  the  horse,  which  were  in 
Mrs.  Johnson's  immediate  view,  it  affected  her  directly  with  knowledge 
that  the  horse  was  not  safe  and  gentle  under  such  circumstances  and 
may  have  had  some  bearing  upon  the  issue  of  contributory  negligence. 
In  this  view  the  testimony  of  Cole  as  to  the  temperament  of  the  horse 
was  admissible  as  corroborative  of  the  testimony  of  Key  and  Hudgins 
as  to  his  behavior  when  the  train  came  by. 

It  is  objected  by  appellant,  and  we  think  the  charge  of  tiie  court  pre- 
sents probably  some  ground  for  the  objection,  that  the  issue  of  con- 
tributory negligence  on  the  part  of  plaintiff's  wife  is  so  often  repeated 
as  to  unduly  impress  the  jury.  While  we  would  not  reverse  the  judg- 
ment upon  this  ground  we  deem  it  proper  to  call  the  attention  of  the 
trial  court  to  the  objection  made  in  view  of  another  trial. 

What  we  have  said  disposes  substantially  of  the  material  issues  pre- 
sented by  the  appeal.    Many  of  the  errors  assigned  are  without  merit, 
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and  except  insofar  as  they  are  sustained  by  what  has  been  said  they  are 
overruled. 

The  ease  is  presented  here  for  appellants  in  a  brief  of  149  pages  and 
a  printed  argument  of  75  pages.  In  the  brief  there  is  an  unnecessary 
multiplicity  and  repetition  of  assignments  of  error  and  propositions, 
tending  rather  to  confuse  than  to  elucidate  the  issues  involved.  We  must 
in  justice  to  other  litigants,  the  hearing  of  wKose  appeals  is  thus  need- 
lessly delayed  by  the  consumption  of  time  required  to  examine  such 
briefs,  deprecate  the  growing  disposition  to  extend  beyond  reasonable 
limits  the  briefs  in  appealed  cases.  More  attention  should  be  paid  to 
rule  35  for  preparation  of  cases  on  appeal. 

For  the  errors  indicated  the  judgment  of  the  trial  court  is  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 

Application  for  writ  of  error  dismissed  for  want  of  jurisdiction. 


Western  Union  Telegraph  Company  v.  L.  L.  Sloss. 

Decided  January  30,  1907. 

1.— Telegraph — Contract — Lex  Loci. 

An  action  for  damages  for  delay  of  a  telegram  sent  to  plaintiff  in  Texas 
from  a  point  outside  the  State  will  be  governed  by  the  law  of  Texas  permitting 
recovery  for  mental  suffering  unaccompanied  by  physical  injury,  though  a 
different  rule,  prevailed  as  the  local  law  of  the  place  from  which  the  message 
was  sent. 

3. — Proof  of  Foreign  Law. 

Evidence  considered  and  held  not  sufficient  to  prove  the  law  of  the  Terri- 
tory of  Arizona,  as  to  the  recovery  of  damages  for  merely  mental  suffering,  to 
differ  from  that  recognized  by  the  courts  of  Texas. 

S. — Same — Statement  of  Facts. 

Where  foreign  statutes  and  decisions  were  introduced  in  evidence,  but  are 
only  referred  to  and  not  copied  in  the  statement  of  facts,  the  Appellate  Court 
can  not  examine  them  to  determine  their  effect  as  proof  of  the  foreign  law, 
but  must  assume  that  they  would  support  the  finding  of  the  court. 

4. — Bill  of  Exceptions — Excluded  Evidence. 

The  bill  of  exceptions  to  the  exclusion  of  a  part  of  an  answer  in  the  depo- 
sition of  a  witness — the  ground  being  that  it  was  necessary  €o  the  understand- 
ing of  the  remainder  of  the  answer — must  show  that  such  remainder  of  the 
answer  was  introduced  in  evidence. 

5. — Argument  of  Counsel. 

Improper  argument  of  counsel  was  not  ground  for  reversal  where  it  was 
provoked  by  like  impropriety  of  appellant's  counsel  and  the  jury,  on  objection, 
were  directed  by  the  court  to  disregard  it. 

6. — Damages. 

Verdict  for  $1,995  as  damages  caused  to  an  aged  father  by  delay  of  a  tele- 
gram, causing  his  failure  to  be  with  his  son  before  the  latter's  death,  sus- 
tained as  not  excessive. 

Error  from  the  District  Court  of  Havs  Countv.    Tried  below  before 

_ %f  %j 

Hon.  L.  W.  Moore. 
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Geo.  H.  Fearons,  L.  A.  Hill  and  N.  L.  Lindsley,  for  plaintiff  in  error. 
— The  territory  of  Arizona  being  a  part  of  the  domain  over  which  the 
general  government  exercises  control,  the  rules  of  the  common  law  as 
applied  in  the  United  States  Supreme  Court  and  Circuit  Courts  of 
Appeal,  and  U.  S.  Circuit  Courts,  will  apply  to  said  territory  where 
there  is  no  statute  changing  the  common  law.  Patterson  v.  Winn,  30 
U.  S.,  233  (5  Pet.);  Scott  v.  Neely,  140  XJ.  S.,  106;  Thompson  v. 
Railroad  Companies,  73  IT.  S.,  134. 

The  English  common  law,  where  consistent  with  the  federal  and  State 
constitutions  and  statutes  forms  part  of  the  common  law  as  administered 
by  the  Federal  Courts.  Van  Ness  v.  Pacard,  27  U.  S.,  137 ;  Wheaton  v. 
Peters,  33  U.  S.,  591 ;  Western  U.  Tel.  v.  Call  Pub.  Co.,  181  U.  S„  94 ; 
Smith  v.  Alabama,  124  U.  S.,  465;  Mathewson  v.  Phoenix  I.  F.,  20 
Fed.  Rep.,  281.  Damages  for  mental  anguish  alone,  etc.,  not  recoverable 
at  common  law.  Lynch  v.  Knight,  9  H.  L.  Cas.,  577,  and  cases  cited 
therein;  27  Am.  &  Eng.  Ency.  of  Law  (2d  ed.),  1073.  Adoption  of 
common  law.     McKennon  v.  Winn  (Okla.),  22  L.  R.  A.,  501,  note. 

Such  damages  not  recoverable  in  the  Federal  Courts,  and  by  analogy 
in  Supreme  Court  of  United  States.  Western  XJ.  Tel.  Co.  v.  Wood,  57 
Fed.  Rep.,  471,  66  C.  C.  A.,  431-452,  21  L.  R.  A.,  706;  Western  U. 
Tel.  Co.  v.  Sklar,  126  Fed.  Rep.,  29G  (C.  C.  A.),  and  numerous  cases 
therein  cited;  Eennon  v.  Gilmer,  131  U.  S,,  22;  Vicksburg  v.  Putman, 
118  IT.  S.,  557,  and  cases  cited,  holding  that  when  mental  anguish  is 
accompanied  with  physical  injury  or  pecuniary  loss  damage  for  same 
is  recoverable.  Acts  of  Congress  March  3,  1891,  chap.  517,  and  amend- 
ments; Compiled  Statutes  of  U.  S.,  vol.  1,  p.  547;  Richards  v.  Green, 
32  Pac.  Rep.,  266. 

The  court  erred  in  striking  out  part  of  the  answer  of  the  witness 
Street,  in  answer  to  defendant's  cross  interrogatory  No.  9,  because  said 
latter  part  of  the  answer  to  the  said  interrogatory  is  explanatory  to  the 
former  part,  and  qualified  the  meaning  of  the  answer  of  said  witness. 
Jones  on  Evidence,  sec.  814;  Griffith  v.  Utica  &  M.  Ry.,  17  N.  Y.,  692. 

Will  G.  Barber,  for  appellee. — The  law  of  Texas  furnished  the  measure 
of  damages  and  not  the  law  of  Arizona.  Western  Union  Tel.  Co.  v. 
Blake,  68  S.  W.  Rep.,  526;  Beach  on  Modern  Law  of  Contracts,  sec. 
592 ;  Burgess  v.  Western  Union  Tel.  Co.,  92  Texas,  127,  128 ;  Southern 
K.  Ry.  Co.  v.  JJurgess  Co.,  90  S.  W.  Rep.,  192,  193. 

Unless  appellant  both  alleged  and  proved  that  the  law  of  Arizona 
was  different  from  that  of  Texas,  our  courts  will  apply  and  enforce  the 
latter,  since  it  is  the  only  rule  of  decision  known  to  them.  Blethen  v. 
Bonner,  93  Texas,  143;  James  v.  James,  81  Texas,  381;  Tempel  v. 
Dodge,  89  Texas,  68 ;  Crosby  v.  Huston,  1  Texas,  231 ;  Marsters  v.  Lash, 
61  Cal.,  624. 

Courts  may  look  to  the  reported  decisions  of  the  courts  of  other  States 
or  jurisdictions  to  aid  the  court  in  determining  what  our  own  law  is, 
but  not  to  advise  itself  as  to  what  is  the  law  of  that  other  jurisdiction. 
Pacific  Ex.  Co.  v.  Pitman,  71  S.  W.  Rep.,  312 ;  Ferd  Heim  Brewing  Co. 
v.  Gimber,  72  Pac.  Rep.,  859;  New  York  L.  Ins.  Co.  v.  Orlopp,  61  S. 
W.  Rep.,  338,  339. 

Appellant  failed  to  show  by  the  evidence  in  this  case  that  the  law  of 
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Arizona  was  such  as  to  prevent  a  recovery  under  our  law  for  "mental 
anguish."    Western  Union  Tel.  Co.  v.  McNairy,  78  S.  W.  Rep.,  968. 

The  rules  require  all  documentary  evidence  to  be  set  out  in  full  in  the 
statement  of  facts,  and  it  is  not  sufficient  merely  to  recite  that  some 
decision  was  introduced  in  evidence,  and  refer  to  some  report  thereof. 
When  this  is  done,  the  presumption  is  that  the  reports  introduced  in  evi- 
dence support  the  action  of  the  trial  court.  National  Bank  of  Commerce 
v.  Kenney,  98  Texas,  298. 

Where  the  jury  are  distinctly  instructed  by  the  court  to  disregard  the 
alleged  improper  argument,  no  reversible  error  is  shown,  unless  it  appears 
with  reasonable  certainty  that  they  did  not  do  so.  Hogan  v.  Missouri, 
K.  &  T.  Ry.,  88  Texas,  685 ;  Brown  v.  Perez,  89  Texas,  286 ;  Galveston, 
H.  &  S.  A.  Ry.  v.  Duelin,  86  Texas,  454;  International  &  G.  N.  Ry. 
v.  Greenwood,  21  S.  W.  Rep.,  559;  Tyler  Co.  v.  St.  Louis  S.  W.  Ry., 
55  S.  W.  Rep.,  350;  Sherman  S.  &  S.  Ry.  v.  Bell,  58  S.  W.  Rep.,  147. 

A  partv  may  not  complain  of  argument  provoked  by  that  of  his  own 
counsel.  'Gulf,  C.  &  S.  P.  Ry.  v.  Scott,  26  S.  W.  Rep.,  995;  Willis  v. 
McNatt,  75  Texas,  76. 

EIDSON,  Associate  Justice. — This  is  a  suit  brought  in  the  court 
below  by  defendant  in  error  against  plaintiff  in  error  for  damages  on 
account  of  its  alleged  failure  to  promptly  transmit  and  deliver  a  tele- 
graphic message.  The  trial  before  court  and  jury  resulted  in  a  verdict 
and  judgment  in  favor  of  defendant  in  error  for  the  sum  of  $1,995. 
The  telegram  was  delivered  to  plaintiff  in  error  at  Yuma,  Arizona 
Territory,  for  transmission  to  and  delivery  at  Buda,  Texas.  The  dam- 
ages sought  to  be  recovered  in  this  suit  are  predicated  solely  upon  the 
mental  anguish  suffered  by  defendant  in  error,  as  the  direct  and  proxi- 
mate result  of  the  failure  of  plaintiff  in  error  to  promptly  transmit  and 
deliver  the  message. 

Plaintiff  in  error's  first  and  second  assignments  of  error  complain 
of  the  refusal  of  the  court  below  to  give  to  the  jury  its  requested  per- 
emptory instruction  to  render  a  verdict  in  its  favor,  upon  the  ground 
that  under  the  laws  of  Arizona  Territory  damages  can  not  be  recovered 
for  mental  anguish  alone  when  unaccompanied  by  any  physical  injury 
to  the  person  or  pecuniary  loss.  While  there  is  a  conflict  in  the  decisions 
of  two  of  the  Courts  of  Civil  Appeals  upon  the  question  as  to  whether 
the  law  of  the  place  where  the  telegraphic  message  was  delivered  and 
received  for  transmission  and  delivery,  or  that  of  the  place  to  which 
it  was  to  be  transmitted  and  at  which  it  was  to  be  delivered  should 
control  in  the  construction  of  the  contract,  the  San  Antonio  Court,  in 
the  case  of  Western  U.  Tel.  Co.  v.  Blake,  68  S.  W.  Rep.,  526,  holding 
that  the  law  of  the  latter  place  governed,  and  the  Ft.  Worth  Court  in 
the  case  of  Western  U.  Tel.  Co.  v.  Cooper,  69  S.  W.  Rep.,  427,  holding 
that  the  law  of  the  former  place  mentioned  controlled,  the  Supreme 
Court  refused  a  writ  of  error  in  the  latter  case,  and  in  the  case  of  Western 
TJ.  Tel.  Co.  v.  Waller,  74  S.  W.  Rep.,  751,  expressly  approved  the  hold- 
ing of  the  Ft.  Worth  Court  on  said  question ;  and  we  hold  in  accordance 
with  the  ruling  approved  by  the  Supreme  Court. 

In  order  that  the  law  of  a  different  jurisdiction  than  that  of  the 
forum  (being  different  from  that  of  the  forum)  shall  be  applied  in  the 
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case  on  trial,  it  must  be  both  alleged  and  proven.  (Blethen  v.  Bonner, 
93  Texas,  143;  James  v.  James,  81  Texas,  381;  Tempel  v.  Dodge,  89 
Texas,  68;  Crosby  v.  Huston,  1  Texas,  231.)  Plaintiff  in  error  alleged 
that  the  laws  of  Arizona  upon  the  question  involved  were  different  from 
those  of  Texas,  but  before  we  would  be  authorized  to  say  that  the  court 
below  erred  in  not  giving  to  the  jury  plaintiff  in  error's  peremptory  in- 
struction, we  must  conclude  that  the  uncontroverted  evidence  showed 
what  the  laws  of  Arizona  upon  the  question  were,  and  that  they  were 
different  from  those  of  Texas.  The  expert  testimony  embraced  in  the 
record  show,s  that  the  courts  of  Arizona  have  never  passed  upon  the 
question  under  consideration,  neither  has  the  Supreme  Court  of  the 
United  States;  and  if  we  regard  the  decisions  in  the  cases  of  Western 
U.  Tel.  Co.  v.  Wood,  57  Fed.  Rep.,  471  and  Western  U.  Tel.  Co.  v. 
Sklar,  126  Fed.  Rep.,  296,  by  the  United  States  Circuit  Court  of  Appeals 
of  the  Fifth  Circuit  as  being  embraced  in  the  statement  of  facts,  the 
testimony  of  the  expert  witnesses  tends  to  prove  that  the  courts  of 
Arizona  are  not  bound  by  said  decisions,  as  they  are  not  embraced  in 
the  circuit  in  which  said  decisions  were  made;  and  no  authorities  have 
been  cited  by  plaintiff  in  error  which,  in  our  opinion,  hold  that  the  de- 
cisions of  the  Circuit  Court  of  Appeals  in  one  circuit  are  binding  upon 
the  territorial  courts  situated  within  another  circuit.  The  case  of  Rich- 
ards v.  Green,  32  Pac.  Rep.,  266,  only  holds  that  the  territorial  courts 
of  Arizona  must  follow  the  decisions  of  the  Supreme  Court  of  the 
United  States. 

We  do  not  think  the  contention  of  plaintiff  in  error  that  the  United 
States  Supreme  Court,  in  the  case  of  Kennon  v.  Gilmer,  131  U.  S.,  22, 
decided  that  damages  for  mental  anguish,  unaccompanied  with  physi- 
cal injury,  could  not  be  recovered,  can  be  sustained.  This  particular 
question  was  not  presented  for  decision  in  that  case ;  and  while  that  court 
approved  the  charge  given  by  the  trial  court  which  did  not  permit  a 
recovery  for  mental  anguish  unaccompanied  by  physical  injury,  such 
approval,  in  our  opinion,  does  not  necessarily  embody  or  carry  with  it 
the  determination  that  mental  anguish,  unaccompanied  with  physical 
injury,  is  not  an  element  of  damage  for  which  damages  can  be  recovered. 

We  are  also  of  opinion  that  the  contention  of  defendant  in  error  that, 
as  the  statement  of  facts  in  the  record  fails  to  show  what  was  the  hold- 
ing of  the  courts  in  the  cases  of  Richards  v.  Green,  Western  Union  Tel. 
Co.  v.  Wood  and  Western  U.  Tel.  Co.  v.  Sklar,  supra,  we  must  presume 
that  it  was  such  as  would  support  the  action  of  the  court  below  in  re- 
fusing to  instruct  a  verdict  for  plaintiff  in  error,  should  be  sustained. 
In  the  case  of  National  Bank  of  Commerce  v.  Kenney,  98  Texas,  298, 
299,  our  Supreme  Court  uses  this  language : 

"Though  not  necessary  to  a  decision  of  the  case  as  here  presented, 
we  take  occasion  to  say  that  we  are  of  opinion  that  we  are  not  at  liberty 
to  go  outside  of  the  statement  of  facts  and  to  consult  the  references 
there  found  in  order  to  ascertain  the  contents  of  the  statute  or  of  the 
opinion  of  the  Supreme  Court  of  Missouri,  to  which  such  references 
are  there  made.  Suppose  that  in  a  statement  of  facts  there  should  be 
a  reference  to  the  pages  of  a  certain  volume  of  the  county  records  as 
containing  a  copy  of  a  deed,  and  that  its  contents  should  not  be  given, 
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'would  we  be  authorized  to  examine  the  book,  in  order  to  ascertain  the 
nature  and  effect  of  the  deed?  We  think  not.  However,  we  think  that 
in  this  case  we  should  apply  the  rule  which  was  followed  in  Lee  v. 
Kingsbury,  13  Texas,  68.  There  it  appeared  that  a  judgment  and  exe- 
cution were  introduced  in  evidence,  but  by  express  agreement  of  counsel 
they  were  omitted  from  the  statement  of  facts.  The  court  held  that 
tinder  the  circumstances  it  was  to  be  presumed  that  their  contents  were 
such  as  would  support  the  judgment.  So  here,  counsel  for  both  parties 
have  agreed  to  the  statement  of  facts  and  it  has  been  approved  by  the 
trial  judge;  and  the  contents  of  the  statute  and  of  the  opinion  of  the 
Supreme  Court  of  Missouri  have  been  omitted;  and  therefore,  as  we 
think,  we  should  hold  that  the  statute  and  opinion  were  such  as  would 
support  the  ruling  of  the  court." 

In  the  present  case  the  statement  of  facts,  which  was  agreed  to  by 
counsel  for  both  parties  and  approved  by  the  trial  judge,  shows  only 
the  following  as  the  proof  adduced  in  reference  to  the  cases  mentioned 
above : 

"15. — Defendant  also  offered  in  evidence  the  case  of  Richard  v.  Green, 
32  Pac.  Rep.,  266;  Western  U.  Tel.  Co.  v.  Wood  (C.  C.  A.),  57  Fed. 
Rep.,  471;  Western  U.  Tel.  Co.  v.  Sklar  (C.  C.  A.),  126  Fed.,  296.  Both 
of  said  cases  from  the  Circuit  Court  of  Appeals,  Fifth  Circuit." 

While  we  agree  with  the  insistence  of  plaintiff  in  error  that  it  was  not 
necessary  under  the  rules  of  the  District  Court  for  the  preparation  of 
statements  of  facts  for  the  entire  language  of  the  decision  to  be  copied 
into  the  statement,  we  think  it  was  necessary  for  the  statement  of  facts 
to  show  what  the  holding  or  ruling  in  each  decision  was ;  and  that  simply 
giving  the  style  of  the  case,  the  name  and  page  of  the  report  where  it 
could  be  found,  was  not  sufficient,  but  if  there  is  a  dispute  or  controversy 
as  to  what  is  decided  bv  a  decision  offered  in  evidence,  then  so  much  of 
the  decision  should  be  copied  into  the  statement  of  facts  as  may  be 
necessary  to  enable  the  Appellate  Court  to  determine  what  was  decided 
by  such  "decision.     (Rules  for  Dist.  Courts,  72-76,  84  Texas,  718.) 

By  its  third  assignment  of  error  plaintiff  in  error  contends  that  the 
court  below  erred  in  striking  out  part  of  the  answer  of  the  witness, 
Webster  Street,  in  answer  to  defendant's  cross-interrogatory  No.  9,  be- 
cause said  latter  part  of  the  answer  to  the  interrogatory  is  explanatory 
of  the  former  part,  and  qualified  the  meaning  of  the  answer  of  said  wit- 
ness. Defendant  in  error  objects  to  the  consideration  of  this  assignment 
for  the  reasons  substantially,  that  the  bill  of  exceptions  upon  which  this 
assignment  is  predicated  does  not  disclose  the  name  of  the  witness,  a 
part  of  whose  answer  was  stricken  out,  and  that  it  does  not  appear  from 
the  bill  that  any  part  of  the  answer  to  the  interrogatory  was  admitted 
in  evidence.  The  first  reason  advanced  might  not  be  sufficient  to  pre- 
clude consideration  of  the  assignment  but  we  are  disposed  to  think  the 
second  is.  Since  plaintiff  in  error's  ground  of  complaint  is  based  upon 
the  claim  that  the  part  stricken  out  should  have  been  admitted  with  the 
other  in  order  to  explain  and  qualify  it,. unless  it  appears  from  the  bill 
that  the  other  part  was  admitted,  the  bill  fails  to  show  any  injury  caused 
by  the  action  of  the  court  of  which  complaint  is  made.  However,  the 
cross-interrogatory  a  part  of  the  answer  to  which  is  alleged  to  have  been 
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stricken  out,  was  improper  in  that  the  answer  elicited  was  irrelevant  and 
immaterial  to  any  issue  in  the  case;  and  if  objection  had  been  made 
thereto  and  to  the  answer,  doubtless  the  court  would  have  stricken  out 
both.  The  material  inquiry  was  as  to  what  the  laws  of  Arizona  at  the 
date  of  the  contract  were,  and  not  what  they  might  be  sometime  in  the 
future.  The  part  of  the  answer  stricken  out  could  have  had  no  legiti- 
mate bearing  upon  that  issue.  Hence  the  action  of  the  court  was  not 
error. 

Plaintiff  in  error's  fourth  assignment  of  error  is  overruled.  In  our 
opinion  the  language  of  the  message,  in  connection  with  the  informa- 
tion given  the  operator  and  agent  of  plaintiff  in  error  at  the  time  the 
message  was  delivered  for  transmission,  was  amply  sufficient  to  apprise 
it  of  the  nature  and  importance  of  the  message. 

The  verdict  of  the  jury  involves  a  finding  that  defendant  in  error, 
if  the  telegram  had  been  promptly  transmitted  and  delivered  would  have 
gone  to  and  reached  his  son,  Alex  Sloss,  prior  to  his  death,  and  we 
think  this  finding  is  supported  by  the  evidence.  The  testimony  that 
Kettler  lived  in  El  Paso,  and  that  he  met  defendant  in  error  there  when 
he  arrived,  tends  to  show  that  he  would  have  done  so  at  an  earlier  date, 
especially  as  there  is  no  testimony  tending  to  show  the  contrary.  How- 
ever, the  jury  were  not  required  to  base  their  finding  solely  upon  their 
belief  that  defendant  in  error  would  have  been  met  by  Kettler  at  El 
Paso,  as  the  testimony  of  defendant  in  error  tends  to  show  that  he  would 
have  continued  the  journey  to  where  his  son  was,  and  have  reached  him 
prior  to  his  death,  regardless  of  whether  or  not  Kettler  met  him  at  El 
Paso.  Hence  plaintiff  in  error's  fifth  assignment  of  error  is  not  well 
taken. 

Plaintiff  in  error's  sixth  assignment  of  error  insists  that  a  new  trial 
should  have  been  granted  it  upon  the  ground  that  the  verdict  of  the 
jury  is  excessive,  and  shows  that  the  jury  were  swayed  by  passion  and 
prejudice  induced  by  improper  remarks  of  counsel  for  defendant  in 
error  in  his  closing  argument.  It  appears  from  the  qualifications  and 
explanations  of  the  trial  judge  appended  to  plaintiff  in  error's  bill  of 
exceptions  taken  to  the  alleged  improper  remarks  of  counsel  for  defend- 
ant, that  such  remarks  were  provoked  by  language  used  by  counsel  for 
plaintiff  in  error  in  his  argument  to  the  jury.  This  being  true,  plaintiff 
in  error  had  no  legitimate  ground  for  complaint.  It  further  appears 
from  the  statement  of  the  judge  attached  to  said  bill  of  exceptions  that 
the  court  instructed  the  jury  fully  and  distinctly  that  they  should  not 
consider  but  wholly  disregard  the  argument,  and  not  permit  themselves 
or  their  verdict  to  be  in  the  slightest  affected  thereby ;  and  the  matter 
was  not  further  referred  to  in  any  way  by  anyone  in  the  further  progress 
of  the  trial,  and  there  was  nothing  to  indicate  that  the  jury  failed  to 
observe  the  instructions  of  the  court  to  disregard  the  argument,  and  that 
counsel  for  defendant  asked  no  written  charge  to  the  jury  to  disregard 
the  same.  Nothing  appears  upon  the  record  showing  that  the  jury  were 
actuated  by  passion  or  prejudice  or  other  improper  influence  in  arriving 
at  the  amount  of  the  verdict.  The  amount  does  not  strike  the  mind  as 
being  disproportionate  to  the  degree  or  extent  of  mental  suffering  that 
would  ordinarily  be  experienced  by  the  father  who  entertained  the  usual 
affection  of  a  father  for  a  son  on  account  of  being  deprived  of  being  with 
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the  son  during  his  last  moments  on  earth ;  and  we  do  not  think  that  the 
advanced  age  of  the  father  would  lessen  the  poignancy  of  the  grief. 

The  judgment  of  the  court  below  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


H.  P.  Drought  &  Company  v.  J.  M.  Stallworth  et  al. 

Decided  January  30,  1907. 

1— Homestead — Family — Brother  and  Sitter. 

A  brother  and  sister  living  together  on  premises  owned  by  them  in  common 
may  constitute  a  family  such  as  will  support  a  claim  of  homestead  rights 
therein,  where  the  evidence  shows  a  moral  obligation  of  the  one  to  support  and 
a  corresponding  state  of  dependence  by  the  other. 

8. — Homestead— Abandonment— Houses  for  Bent 

A  homestead  once  so  established  as  to  embrace  an  entire  block  is  not 
necessarily  abandoned  as  to  certain  lots  therein  by  the  erection  and  renting 
of  houses  upon  them.  Evidence  as  to  temporary  intent  in  such  erection*  and 
renting,  as  to  the  relations  of  the  tenants  by  service  to  the  family,  and  partial 
use  of  the  premises  by  the  family  while  rented,  held  to  support  a  finding  against 
the  theory  that  homestead  was  abandoned. 

Appeal  from  the  District  Court  of  Palls  County.  Tried  below  before 
Hon.  Sam.  R.  Scott. 

Z.  7.  Harlan,  for  appellant. — Two  adult  unmarried  persons,  a  man  and 
his  sister,  neither  of  whom  has  ever  been  married,  and  neither  of  whom 
has  any  family  of  his  or  her  own,  can  not  become  the  head  of  a  family  of 
relatives  living  with  them  so  as  to  protect  their  property  as  exempt  from 
forced  sale  under  execution  for  their  debts.  Munzenberger  v.  Boehme, 
2  Posey  TJ.  C,  389 ;  Whitehead  v.  Nichelson,  48  Texas,  528 ;  Boco  v. 
Green,  50  Texas,  488-491 ;  Howard  v.  Marshall,  48  Texas,  471. 

Where  the  owner  of  two  adjacent  lots  used  as  a  homestead  detaches 
one  and  erects  buildings  thereon  to  be  rented  out  by  him  for  revenue, 
such  detached  lot  ceases  to  be  a  part  of  the  homestead  and  becomes  sub- 
ject to  execution  in  favor  of  judgment  creditors  of  the  owner.  Wurz- 
bach  v.  Menger,  65  S.  W.  Rep.,  679-681 ;  Wynne  v.  Hudson,  66  Texas, 
7-9;  Blackburn  v.  Knight,  81  Texas,  329-332;  Torres  v.  Cuneo,  53  S. 
W.  Hep.,  828 ;  Williams  v.  Cleveland,  18  Texas  Civ.  App.,  133. 

Houses  built  on  land  used  by  the  owner  in  connection  with  and  as  a 
part  of  his  homestead  and  which  were  built  to  rent,  and  which  have 
been  rented  out  continuously  to  others,  and  not  used  in  connection  with 
his  own  house  or  for  any  household  or  domestic  purpose,  or  as  a  place  of 
abode  for  any  one  of  his  own  family,  are  not  a  part  of  the  homestead, 
though  enclosed  by  the  same  fence,  and  such  houses  and  the  adjacent 
grounds  are  subject  to  sale  under  execution  against  the  owner.  McDonald 
v.  Clark,  19  S.  W.  Rep.,  1024,  1025 ;  Oppenheimer  v.  Fritter,  79  Texas, 
102;  Wurzbach  v.  Menger,  65  S.  W.  Rep.,  679;  Stringer  v.  Swenson, 
63  Texas,  13 ;  Williams  v.  Cleveland,  18  Texas  Civ.  App.,  133. 

Tom  Qonnally  and  Rice  &  Bartlett,  for  appellees. — It  appearing  from 
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the  undisputed  testimony  that  the  appellees,  both  well  advanced  in 
years,  had  always  lived  together,  composing  a  household,  subsisting  in 
common  and  endeavoring  to  promote  their  mutual  interests,  and  it 
further  appearing  that  the  brother  was  under  a  moral  and  legal  obliga- 
tion to  support  his  widowed  mother  and  invalid  sister  who  were  solely 
dependent  upon  him,  the  court  did  not  err  in  holding  that  they  consti- 
tuted a  "family"  and  as  such  entitled  to  homestead  rights  and  exemp- 
tions; and  this  would  be  true  as  long  as  a  constituent  member  of  the 
family  survives  who  is  dependent  upon  the  brother.  American  Nat. 
Bank  v.  Cruger,  71  S.  W.  Rep.,  784;  Smith  v.  Wright,  13  Texas  Civ. 
App.,  485;  Barry  v.  Hale,  2  Texas  Civ.  App.,  669;  Clark  v.  Coins,  23 
S.  W.  Rep.,  703;  Bybee  v.  Wadlington,  2  Posey  XJ.  C,  467;  American 
Nat.  Bank  v.  Cruger,  44  S.  W.  Rep.,  1058;  Waples  on  Homesteads  & 
Exmp.,  7,  47;  Wade  v.  Jones,  61  Am.  Dec.  (note),  586;  Lane  v.  Phil- 
ips, 69  Texas,  240 ;  Thompson,  Homestead  &  Ex.,  sec.  45,  46. 

Where  a  home  is  once  fixed  and  established,  the  renting  of  a  portion 
of  the  same  does  not  constitute  an  abandonment  unless  it  was  intended 
to  be  permanently  devoted  to  uses  inconsistent  with  the  home,  and  this 
is  a  question  of  fact  for  the  court  trying  the  case  without  a  jury.  Where 
there  is  a  temporary  renting  and  no  segregation  intended  this  will  not 
constitute  an  abandonment,  and  it  devolves  upon  the  plaintiff  to  show 
an  abandonment.  Shook  v.  Shook,  50  S.  W.  Rep.,  731;  Hensley  v. 
Shields,  25  S.  W.  Rep.,  37;  Newton  v.  Calhoun,  68  Texas,  451;  Rollins 
v.  O'Farrel,  77  Texas,  91;  Malone  v.  Kornrumpf,  84  Texas,  454;  Bed- 
well  v.  Bedwell,  71  S.  W.  Rep.,  983. 

EIDSON,  Associate  Justice. — This  was  an  action  of  trespass  to 
try  title,  brought  in  the  court  below  by  appellants  against  appellees  and 
H.  A.  Stallworth,  J.  A.  Martin  and  J.  A.  Martin,  Jr.  Appellants  took 
judgment  in  the  court  below  by  default  against  the  three  last  named 
defendants.  Upon  a  trial  between  appellants  and  appellees  before  the 
court  without  a  jury,  judgment  was  rendered  in  favor  of  appellees.  Ap- 
pellants claimed  title  to  the  land  in  controversy  by  virtue  of  a  sale  under 
an  execution  on  a  judgment  in  their  favor  against  appellees,  and  ap- 
pellees contested  such  sale  upon  the  ground  that  the  property  consti- 
tuted their  homestead  at  the  time  of  the  levy  and  sale. 

Appellants'  first  and  second  assignments  of  error  assail  the  conclusion 
of  law  of  the  court  below  to  the  eifect  that  appellees  constituted  a  family 
within  the  meaning  of  the  constitution  and  exemption  statutes  of  this 
State,  upon  the  ground  that  the  evidence  did  not  justify  such  conclusion 
of  law.  We  do  not  think  this  contention  of  appellants  sound  in  view  of 
the  decisions  of  the  higher  courts  of  this  State  upon  the  question  in- 
volved. We  are  of  opinion  that  the  testimony  embraced  in  the  record 
clearly  shows  such  a  social  status  existing  between  appellees  and  moral, 
if  not  legal,  obligation  upon  the  part  of  the  brother  to  support  and  take 
care  of  the  sister,  and  corresponding  state  of  dependence  on  her  part  for 
such  support  and  care,  as  warranted  the  conclusion  of  law  of  which 
complaint  is  made.  (American  Nat.  Bank  v.  Cruger,  71  S.  W.  Rep., 
784 ;  Smith  v.  Wright,  13  Texas  Civ.  App.,  485 ;  Barry  v.  Hale,  21  S. 
W.  Rep.,  784;  Roco  v.  Green,  50  Texas,  488-491.) 

Appellants'  third  and  fourth  assignments  of  error  contend  that  the 


1907.]  Drought  &  Co.  v.  Stallworth.  161 

court  below  erred  in  holding  that  the  two  houses  erected  by  appellees  on 
the  west  lot  were  erected  to  be  only  temporarily  rented,  and  that  the  evi- 
dence did  not  establish  a  segregation  and  abandonment  of  said  lot  as  a 
portion  of  the  homestead,  and  in  not  holding  that  the  two  houses  erected 
on  said  lot  were  erected  to  be  used  as  rent  property  and  not  as  a  part  of 
the  homestead;  and  that  the  evidence  showed  a  segregation  and  aban- 
donment of  said  lot  as  a  portion  of  the  homestead,  and  that  same  was 
therefore  subject  to  forced  sale.  Where  there  is  only  a  temporary  renting 
of  a  part  of  the  homestead  and  no  segregation  made  or  intended,  it  does 
not  constitute  a  divestiture  of  the  homestead  character  as  to  such  por- 
tion. (Shook  v.  Shook,  50  S.  W.  Bep.,  731;  Newton  v.  Calhoun,  68 
Texas,  451;  Rollins  v.  O'Farrell,  77  Texas,  91.)  When  property  has 
been  impressed  with  the  homestead  character,  it  will  be  presumed  to  so 
continue  until  its  use  as  such  has  been  discontinued  with  the  intention 
not  to  again  use  it  as  a  home.  (Archibald  v.  Jacobs,  69  Texas,  251.) 
And  an  entire  block  of  land  used  for  purposes  for  which  a  homestead  is 
given,  is  protected  as  homestead  until  the  whole  or  a  part  is  used  so  as 
to  evidence  intent  to  no  longer  use  it  as  a  homestead  (Wynne  v.  Hudson, 
66  Texas,  10).  And  whether  property  once  a  homestead  has  been  per- 
manently abandoned  for  homestead  purposes  is  a  question  of  fact  in 
solving  which  the  jury  or  court  trying  the  case  must  consider  the  uses 
to  which  it  has  been  subjected,  the  character  of  improvements  made,  the 
effect  and  object  of  temporary  renting  and  the  intention  to  preserve  it 
as  a  home,  as  indicated  by  the  acts  of  the  party  asserting  homestead 
rights  in  such  property.  (Rollins  v.  O'Farrell,  supra.)  While  the  tes- 
timony on  the  issue  as  to  the  renting  of  the  two  houses  being  temporary 
is  somewhat  meager,  we  do  not  think  we  would  be  justified  in  holding 
that  the  finding  of  the  court  below  to  the  effect  that  such  renting  was 
temporary  is  without  evidence  to  support  it.  The  testimony  reasonably 
shows  that  appellees,  during  the  time  the  houses  were  rented,  used  a 
portion  of  the  west  lot  not  occupied  by  the  houses  for  their*  chickens,  and, 
during  the  time  they  had  a  horse  and  cow,  or  either,  for  a  lot  and  pasture 
for  same,  and  in  renting  the  houses  they  invariably  reserved  the  right 
to  use  the  lots  for  the  above  purposes.  Appellee  J.  M.  Stallworth  tes- 
tified that  while  he  built  the  two  houses  on  the  west  lot  to  rent,  he  never 
surrendered  their  full  control  to  anyone,  and  that  he  was  really  sorry 
afterwards  that  he  put  them  there;  that  he  had  never  abandoned  the 
idea  of 'using  any  part  of  the  west  lot  upon  which  the  rent  houses  were 
situated  as  a  home,  and  that  he  had  refused  to  sell  that  lot  although  he 
had  had  liberal  offers  from  parties  to  purchase  same ;  that  he  refused  to 
sell  said  lot  because  its  sale  and  separation  from  his  other  lot  would 
ruin  his  place  as  a  home.  In  other  words,  that  its  sale  and  segregation 
from  his  other  lot  would  deprive  him  of  sufficient  land  upon  which  to 
make  his  home  convenient  and  comfortable.  We  think  this  testimony 
tends  to  support  the  idea  that  the  renting  was  only  temporary.  This 
witness's  testimony  also  shows  that,  during  a  portion  of  the  time,  these 
houses  were  occupied  by  families  who  did  his  sister's  washing  and  other 
services  for  the  family,  presumably,  in  payment  for  their  use,  which  tends 
to  show  a  home  or  family  use  of  the  houses,  as  contradistinguished 
from  the  independent  use  of  them  by  renters. 

Vol.  XLV.  Civil— 11. 
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Appellants'  fifth  assignment  of  error  is  disposed  of  by  what  is  said 
in  the  disposition  of  their  third  and  fourth  assignments.  We  are  of 
opinion  that  the  testimony,  as  shown  by  the  record,  supports  the  find- 
ings of  fact  of  the  court  below,  and  that  its  conclusions  of  law  based 
thereon  are  correct. 

The  judgment  of  the  court  below  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


G.  C.  Leas  v.  Continental  Fruit  Express. 

Decided  January  30,  1907. 

1.— Defective  Leased  Cars — Liability  for  Injury. 

A  company  engaged  in  the  business  of  making  cars  and  furnishing  them 
to  railways  to  be  used  in  the  transportation  of  freight  is  responsible  to  the 
employes  of  the  railways  for  injuries  resulting  from  either  defective  original 
construction  or  negligent  maintenance.  It  is  not  necessary  that  privity  of  con- 
tract should  exist  between  the  owner  of  the  cars  and  the  injured  employe.  A 
manufacturer  who  sells  a  dangerously  defective  article  must  be  deemed  to  know 
that  it  would  be  used  and  to  anticipate  the  probable  consequences. 

2. — Proper  Construction  of  Car — Evidence. 

The  question  being  whether  or  not  a  certain  car  was  properly  constructed 
the  rules  of  a  Master  Gar  Builder's  Association  were  competent  evidence  on 
the  issue. 

Appeal  from  the  District  Court  of  El  Paso  County.  Tried  below  be- 
fore Hon.  J.  M.  Ooggin. 

W .  M .  Peticolas,  for  appellant. — A  car  company  owning  cars  specially 
adapted  to  certain  freight,  of  a  kind  not  owned  by  railways,  which  it 
habitually  causes  to  be  transported  by  railways  for  its  own  financial 
benefit,  and  retaining  in  itself  the  ownership  and  control  of  the  cars,  is 
jointly  operating  said  cars  with  each  successive  railroad  which  carries 
them,  and  is  therefore  charged  by  law  with  the  duty  of  reasonably  safe 
construction,  and  with  the  duty  of  maintaining  them  in  reasonably  safe 
condition,  and  these  duties  it  can  not  delegate  so  as  to  avoid  liability. 
Philadelphia,  W.  &  B.  Ry.  v.  Hahn,  12  Atl.  Rep.,  481;  Galveston,  H. 
&  S.  A.  Ry.  Co.  v.  Croskell,  6  Texas  Civ.  App.,  160;  Gulf,  C.*ft  S.  F. 
Ry.  v.  McWhirter,  77  Texas,  356;  Missouri  P.  Ry.  v.  Jones,  75  Texas, 
151 ;  Illinois  Cent.  Rv.  v.  Finnigan,  21  111.,  649 ;  Chicago  &  R.  I.  By. 
v.  Whipple,  22  111.,  109 ;  Peters  v.  Bylands,  20  Pa.  St.,  497  (8  Harris, 
497) ;  Collins  v.  Texas  &  Pac.  Ry.,  15  Texas  Civ.  App.,  169;  Markham 
v.  Houston  Direct  Nav.  Co.,  73  Texas,  247;  United  Electric  Ry.  v. 
Shelton,  14  S.  W.  Rep.,  863 ;  Gulf,  C.  &  S.  F.  Ry.  v.  Dorsey,  66  Texas, 
151 ;  Elmer  v.  Locke,  135  Mass.,  575. 

Beall  &  Kemp,  for  appellee. — The  manufacturer  or  owners  of  cars 
furnished  a  railway  company  on  application  for  the  transportation  of 
freight,  can  not  be  held  liable  to  the  employes  of  said  railway  company 
operating  them  and  having  the  control  and  power  of  inspection,  who  may 
be  injured  on  account  of  some  defective  conditions  of  said  car  caused 
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by  its  use.  Galveston,  H.  &  S.  A.  By.  Co.  v.  Nass,  94  Texas,  255 ;  East 
Line  By.  Co.  v.  Culberson,  72  Texas,  375 ;  Cunningham  v.  International 
&  G.  N.  By.  Co.,  51  Texas,  503 ;  Missouri,  K.  &  T.  By.  Co.  v.  Chambers, 
17  Texas  Civ.  App.,  487;  Kennedy  v.  Embry,  72  Texas,  387;  Kahl  v. 
Love,  37  N.  J.  L.,  5;  Perez  v.  Babaud,  76  Texas,  191;  Edwards  v. 
New  York  &  H.  By.,  50  Am.  Bep.,  659;  Freeman  v.  Hunnewell,  39 
N.  E.  Bep.,  1012;  Texas  &  P.  By.  v.  Moore,  8  Texas  Civ.  App.,  289; 
Glynn  v.  Central  B.  B.,  17  Am.  &  Eng.  (N.  S.),  B.  cases,  482;  Sawyer 
v.  Minneapolis  &  St.  L.  By.  Co.,  33  Am.  &  Eng.  By.  Cases,  394. 

It  was  the  duty  of  the  railroad  company,  whose  servant  plaintiff  was 
at  the  time  he  received  his  injury,  to  exercise  ordinary  care  to  furnish 
him  with  reasonably  safe  appliances  and  to  maintain  the  same,  and,  if 
the  said  railroad  company  failed  in  this  duty,  the  master  was  liable  and 
not  the  owner  of  the  car,  as  the  latter  had  no  opportunity  of  inspection 
while  the  car  was  in  control  and  in  the  possession  of  the  railway  com- 
pany operating  the  same.  The  owner  of  the  car  had  performed  its  full 
duty  when  it  furnished  the  initial  railway  company,  to  which  it  was 
delivered,  a  car  with  reasonably  safe  appliances  and  the  duty  of  main- 
taining said  car  by  proper  inspection,  devolved  upon  the  railway  company 
operating  the  same  while  on  their  respective  lines  of  railroad.  East 
Line  &  B.  B.  By.  Co.  v.  Culberson,  72  Texas,  376;  Cunningham  v. 
International  &  G.  N.  B.  B.  Co.,  51  Texas,  503;  Wood  on  Master  and 
Servant,  sec.  281 ;  Shear.  &  Bed.  on  Negligence,  sec.  73. 

FLY,  Associate  Justice. — This  suit  was  instituted  by  appellant 
against  the  El  Paso  &  Northeastern  Railroad  Company,  the  El  Paso 
ft  Northeastern  Bailway  Company,  El  Paso  &  Bock  Island  Company,  the 
Galveston,  Harrisburg  &  San  Antonio  Bailway  Company  and  the"  Con- 
tinental Fruit  Express,  to  recover  damages  resulting  from  personal  in- 
juries received  through  the  handhold  of  a  car  coming  loose  and  pre- 
cipitating appellant  to  the  ground.  He  was  a  brakeman  in  the  employ 
of  the  El  Paso  Northeastern  Bailroad  or  Bailway  Company,  and  was  in 
discharge  of  his  duty  when  injured.  The  railway  companies  were  dis- 
missed from  the  suit  and  no  complaint  is  made  in  this  court  of  the  ac- 
tion of  the  trial  court  in  connection  therewith.  A  trial  resulted  in  a 
verdict  and  judgment  for  appellee. 

The  grounds  of  negligence  were  alleged  as  follows  in  the  petition: 
"Plaintiff  alleges  that  said  handhold  was  defective,  unsafe,  insecure,  and 
not  in  a  reasonably  safe  condition  for  use,  in  this,  (1)  that  it  was  fas- 
tened to  said  car  with  a  lag  screw;  (2)  that  the  said  screw  was  defective, 
insufficient  and  worn  out;  (3)  that  the  fastenings  of  said  screw  in  the 
wood  of  said  car  were  rotten,  worn  out  and  deficient  so  that  said  screw 
pulled  out,  and  said  handhold  gave  away  with  plaintiff,  and  plaintiff  was 
precipitated  to  the  ground.  That  said  handhold  should,  in  the  exercise 
of  ordinary  care,  have  been  fastened  to  said  car  with  a  bolt  and  nut 
and  not  with  a  lag  screw." 

It  was  alleged  that  appellee  was  the  owner  of  a  large  number  of 
refrigerator  cars,  to  be  used  in  the  transportation  of  perishable  fruits, 
vegetables  and  meats;  that  appellee  accepted  such  commodities  for  ship- 
ment and  required  railroad  companies  along  any  route  chosen  by  it  to 
transport  its  cars  to  their  destination,  and  requires  such  railroad  com- 
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paniee  to  pay  it  the  sum  of  one  cent  per  mile  for  said  cars  and  other  re- 
compense. It  was  alleged :  "That  the  car  which  plaintiff  fell  from  was 
owned  by  the  Continental  Fruit  Express,  was  numbered  C.  F.  X.  10216, 
and  was  being  transported  at  the  instance  of  and  for  a  consideration 
enuring  to  the  Continental  Fruit  Express.  That  a  part  of  the  money 
arising  from  the  transportation  of  said  car  and  its  contents  was  paid  to 
the  Continental  Fruit  Express;  that  it  shared  in  the  revenue  arising  from 
the  transportation  of  said  car;  that  it  owned  said  car  and  caused  the' 
same  to  be  transported  over  the  roads  herein  described;  that  it  caused 
such  transportation  for  its  own  profit  and  emoluments;  that  it  derived 
a  revenue  from  the  transportation  of  said  car  and  its  contents ;  that  such 
revenue  was  paid  to  it  on  a  mileage  basis,  and  that  is  to  say,  if  said  car 
traveled  one  hundred  miles  on  a  certain  railroad,  it  received  from  said 
railroad  a  certain  sum  per  mile,  if  said  car  stood  still  a  day  it  received 
no  revenue  that  day ;  that  it  also  derived  a  revenue  from  freights  paid 
to  it  for  the  carriage  of  the  contents  of  said  car,  and  charged  and  received 
a  revenue  from  icing  said  car,  charging  therefor  in  excess  of  the  cost  of 
such  icing. 

"That  said  car  No.  10216  was  defectively  and  unsafely  constructed  in 
this,  that  the  handhold  which  gave  way  with  plaintiff  was  fastened  to 
said  car  with  a  lag  screw  instead  of  with  a  nut  and  bolt,  and  such  con- 
struction is  not  a  reasonably  safe  construction,  is  not  the  best  construc- 
tion, and  is  not  the  construction  now  commonly  used  by  common  car- 
riers and  is  an  inherently  defective  and  dangerous  construction.  That 
the  Continental  Fruit  Express  knew,  or  by  reasonable  diligence  might 
have  known,  of  the  construction  of  said  car  and  the  use  of  said  lag 
screw,  and  it  was  negligence  on  its  part  to  so  construct  said  car  and  to 
so  maintain  and  operate  the  same,  and  to  cause  or  allow  the  same  to  be 
transported  since  it  knew,  or  by  reasonable  diligence  might  have  known, 
and  could  reasonably  anticipate  that  said  handhold  would  be  used  by  its 
agents  and  employes  and  by  the  employes  of  its  agents. 

"That  said  defective  and  inherently  defective  construction  was  the 
direct  cause  of  plaintiff's  fall  and  injury,  and  but  for  such  defective 
construction  plaintiff  would  not  have  been  injured.  That  said  handhold 
and  its  fastenings  were  latently  defective  in  that  the  wood  was  rotten 
and  covered  freshly  with  paint  and  plaintiff  could  not  by  reasonable 
diligence  have  learned  of  said  defect  and  a  reasonable  and  careful  inspec- 
tion might  not  have  discovered  it." 

The  court,  in  the  instructions  to  the  jury  construed  the  pleadings  to 
charge  negligence  only  in  the  original  construction  of  the  car,  and  in- 
structed the  jury:  "Now,  therefore,  if  you  believe  from  the  evidence 
that  the  said  handhold  was  fastened  to  the  side  of  said  fruit  car  10216 
owned  by  the  defendant,  the  Continental  Fruit  Express  by  a  lag  screw 
and  that  such  lag  screw  gave  way  or  pulled  out  of  the  side  of  said  car,  and 
that  plaintiff  was  thereby  precipitated  to  the  ground  and  injured,  as  al- 
leged by  him,  and  that  to  have  furnished  said  car  with  its  handholds  fas- 
tened to  the  side  of  same  with  a  lag  screw  instead  of  with  nut  and  bolt, 
was  negligence  on  the  part  of  the  said  Continental  Fruit  Express,  and 
that  such  negligence,  if  any,  was  the  proximate  cause  of  said  handhold 
giving  way  and  plaintiff  being  precipitated  to  the  ground  and  injured, 
as  alleged,  then  and  in  that  event  your  verdict  should  be  for  the  plaintiff, 
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trat  unless  you  do  so  believe  your  verdict  should  be  for  the  defendant, 
the  Continental  Fruit  Express." 

The  following  instruction  was  also  given  at  the  request  of  appellee: 
"The  defendant  company  did  not  owe  the  duty  to  the  plaintiff  to  fur- 
nish the  safest  appliances  to  protect  him  from  injury,  but  only  to  exer- 
cise ordinary  care  to  furnish  him,  reasonably  safe  appliances;  and  if 
you  believe  from  the  evidence  that  cars  originally  constructed  with  lag 
screws  were  reasonably  safe  for  the  use  intended,  your  verdict  will  be 
for  the  defendant,  notwithstanding,  you  may  believe  said  car  was  by 
use  rendered  defective,  and  the  wood  rotten  to  such  extent  that  the  lag 
screw  pulled  out,  and  caused  plaintiffs  injuries." 

The  court  proceeded  either  upon  the  theory  that  appellant  had  in  his 
pleadings  alleged  negligence  only  in  the  original  construction  of  the  car, 
or  that  appellee  was  not  liable  for  the*  subsequent  condition  of  the  car 
if  it  had  used  reasonable  care  in  the  original  construction  of  it.  We 
think  the  petition  sufficiently  alleges  not  only  that  the  car  was  defective- 
ly constructed,  but  that  the  handhold  of  the  car  had  become  defective 
after  its  construction,  and  that  while  in  that  condition  it  had  been  fur- 
nished to  the  employes  of  the  railway  companies. 

It  was  disclosed  by  the  facts  that  appellee  is  a  corporation  owning  what 
is  known  as  "refrigerator  cars;"  that  when  applied  to  it  furnished  cars 
in  which  to  transport  perishable  fruits,  vegetables  and  meats;  that  it 
had  the  only  cars  that  could  be  used  for  such  purposes  and  the  railway 
companies  were  compelled  to  use  its  cars  and  pay  it  one  cent  a  mile  for 
every  mile  that  the  car  was  transported.  It  had  its  headquarters  in  Los 
Angeles,  California,  and  in  that  city  furnished  the  car  to  the  Southern 
Pacific  Company  on  which  appellee  was  afterwards  injured  by  a  de- 
fective handhold  on  the  car.  The  car  was  freshly  painted  when  it 
reached  El  Paso,  Texas,  and  must  necessarily  have  been  in  that  condi- 
tion when  it  was  furnished  to  the  Southern  Pacific  Company  at  Los 
Angeles. 

Appellee  was  engaged  in  furnishing  its  cars  to  railway  companies  to 
be  used  by  them  in  the  transportation  companies  and  it  was  charged  with 
the  knowledge  that  the  cars  would  be  used  in  the  ordinary  mode  by  the 
employes  of  those  companies.  It  knew  that  in  transporting  the  cars  it 
would  become  necessary  for  men  to  ascend  and  descend  the  cars  and  it 
constructed  its  cars  with  ladders,  stirrups  and  handholds  to  enable  them 
to  carry  out  that  necessary  feature  of  their  employment.  When  it  as- 
sumed the  duty  and  responsibility  of  furnishing  the  cars,  it  assumed 
the  duty  towards  all  who  might,  in  furtherance  of  the  business  of  those 
to  whom  the  cars  were  furnished,  be  engaged  with  the  cars,  not  only  to 
use  ordinary  care  to  construct  the  cars  so  as  to  make  them  safe,  but  from 
time  to  time,  as  the  cars  might  be  furnished  to  others,  to  use  ordinary 
care  to  see  that  they  are  in  a  safe  and  suitable  condition  for  use.  The 
cars  were  not  only  to  be  properly  constructed,  but  to  be  kept  in  that 
condition. 

It  can  not  be  reasonably  contended  that  appellee  would  not  have  been 
liable  for  injuries  to  the  employes  of  any  railway  company  for  the 
faulty  construction  of  its  cars,  and  no  reason  can  be  given  why  it  should 
not  be  liable  for  damages  arising  from  a  car  that  had  become  defective 
efter  it  had  been  constructed.     In  both  instances  the  car  is  defective, 
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and  in  both  instances  the  liability  would  attach.  A  contrary  view  would 
relieve  the  builders  and  owners  of  cars  from  any  kind  of  inspection  of 
its  cars  and  place  that  duty  upon  someone  else.  Such  a  theory  can  not 
be  sustained. 

It  was  not  necessary  that  privity  of  contract  should  exist  between 
appellant  and  appellee  in  order  to  fix  its  liability  to  him.  It  knew  that 
many  men  would  use  its  cars  and  it  owed  each  and  every  one  of  them 
a  duty  whether  contractual  relations  existed  between  them  or  not.  The 
question  is,  Would  injury'  naturally  follow  from  using  the  handhold 
furnished  by  appellant  in  the  manner  it  was  designed  to  be  used,  by  one 
working  in  the  line  of  his  duty  ?  If  so  it  was  a  neglect  of  duty  resting 
upon  appellee,  under  the  law  independent  of  any  contract  Wellington 
v.  Downer,  104  Mass.,  64 ;  Thoinas  v.  Winchester,  6  N.  Y.,  396 ;  Bishop 
v.  Weber,  139  Mass.,  411;  Norton  v.  Sewall,  106  Mass.,  143;  Loop  v. 
Litchfield,  42  N.  Y.,  351;  Schubert  v.  Clark  (Minn.),  15  L.  R.  A.,  818. 

In  the  last  named  case,  the  plaintiff  was  a  house  painter  and  engaged 
in  working  at  his  trade,  in  the  employment  of  one  Phelps.  The  em- 
ployer ordered  a  stepladder  from  a  merchant  directing  that  it  be  de- 
livered to  the  plaintiff  at  the  place  where  he  was  at  work.  The  merchant 
not  having  such  a  ladder,  ordered  the  defendant  corporation  to  deliver 
such  a  stepladder  to  plaintiff,  which  was  done.  The  plaintiff  proceeded 
to  use  the  ladder  in  the  performance  of  his  work,  and  while  he  was  stand- 
ing on  it,  it  broke  and  caused  him  to  fall  and  injured  him.  The  court 
discussed  a  number  of  cases  and  held  the  corporation  liable  for  the 
damages. 

The  court  said:  "When  the  defendant  manufactured  and  put  the 
dangerously  faulty  article  in  stock  for  sale,  it  is  to  be  deemed  to  have 
anticipated  that,  in  the  ordinary  course  of  events,  it  would  come  to  the 
hands  of  a  purchaser,  either  directly  from  the  defendant  or  from  some 
intermediate  dealer,  for  actual  use,  and  with  the  consequences  which 
actually  were  suffered.  It  must  have  been  deemed  probable  that  any 
intervening  dealer  would  not  discover  the  defect,  and  that  nothing  would 
be  likely  to  occur  to  avert  the  danger  to  which  the  person  who  might  use 
the  ladder  would  be  subjected  by  the  defendant's  negligence.  Hence 
it  would  be  difficult  to  distinguish  such  a  case  in  principle  from  one 
where  the  transaction  is  directly  between  the  wrongdoer,  then  knowing 
the  danger,  and  the  party  who  is  injured.  If  any  distinction  is  to  be 
made  it  must  rest  upon  grounds  of  expediency,  the  arbitrary  fixing  of 
a  limit  to  liability  to  the  liability  of  the  wrongdoer.  But  we  consider 
that  in  principle  the  defendant  should  be  held  to  responsibility  for  an 
injury  resulting  proximately,  and  without  any  intervening  wrongful 
agency,  from  its  confessedly  negligent  act,  which  was  such  as  to  expose 
another  to  great  bodily  harm ;  and  that  no  reason  of  policy  forbids  this." 

That  decision  goes  far  to  sustain  our  opinion  in  this  case,  for  in  this 
case  appellant  was  employed  in  connection  with  a  car  rented  to  the  rail- 
way company,  and  was  engaged  in  a  duty  that  appellee  knew  that  he 
or  others  would  be  engaged  in  with  the  car.  The  car  was  the  property 
of  appellee  and  had  only  a  short  time  before  left  the  hands  of  its  owner 
painted  and  with  the  appearance  of  being  in  a  good  state  of  repair.  Ap- 
pellee should  have  anticipated  that  appellant  or  some  other  person  would 
be  injured  by  the  defective  handhold  just  as  he  was  injured.    Appeltee 
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owed  the  duty  to  furnish  a  reasonably  safe  car  to  each  and  all  the  em- 
ployes of  the  roads  that  might  use  its  cars,  and  if  there  was  no  active 
intervening  cause  between  the  negligence  of  appellee  and  the  injury  to 
appellant,  it  must  be  held  liable  for  the  damages. 

In  the  English  case  of  Heaven  v.  Pender,  11  Q.  B.  D.,  506,  copied  in 
Whitakert  Smith  on  Negligence,  p.  14  et  seq.  the  plaintiff  was  a  painter 
in  the  employ  of  Gray,  a  ship  painter,  who  had  a  contract  with  a  ship 
owner  to  paint  his  ship.  The  defendant  supplied,  under  a  contract  with 
the  ship  owner,  a  stage  to  be  slung  outside  the  ship  for  the  purpose  of 
painting  it.  The  ropes  by  which  the  stage  was  slung  had  been  weakened 
by  being  scorched.  When  plaintiff  began  to  use  the  stage  the  ropes  broke, 
the  stage  fell,  and  he  was  injured.  The  court  held  the  defendant  liable 
for  the  damages  arising  from  the  injuries  inflicted  on  the  plaintiff  by 
the  fall.  The  court  said :  "The  proposition  will  stand  thus :  whenever 
one  person  supplies  goods  or  machinery,  or  the  like,  for  the  purpose  of 
their  being  used  by  another  person,  under  such  circumstances  that  every 
one  of  ordinary  sense  would,  if  he  thought,  recognize  at  once  that,  un- 
less he  used  ordinary  care  and  skill  with  regard  to  the  condition  of  the 
thing  supplied  or  the  mode  of  supplying  it,  there  will  be  danger  of  in- 
jury to  the  person  or  property  of  him  for  whose  use  the  thing  is  sup- 
plied, and  who  is  to  use  it,  a  duty  arises  to  use  ordinary  care  and  skill 
as  to  the  condition  or  manner  of  supplying  it.  And  for  a  neglect  of  such 
ordinary  care  or  skill  whereby  injury  happens,  a  legal  liability  arises  to 
be  enforced  by  an  action  for  negligence/' 

The  English  case  of  Winterbbttom  v.  Wright,  10  Mass.  &  Wels.,  109, 
which  may  seem  adverse  to  our  opinion,  was  one  in  which  a  servant  had 
sued  a  manufacturer  for  damages  incurred  by  reason  of  defects  in  a 
mail  coach  furnished  to  his  employer  by  said  manufacturer,  who  had 
agreed  with  the  employer  to  keep  the  coach  in  good  order.  The  servant 
declared  on  the  contract  and  the  court  held  that  the  contract  between 
the  manufacturer  and  the  employer  did  not  enure  to  the  benefit  of  the 
servant.  The  trial  court  sustained  demurrers  to  the  declaration.  The 
judge  rendering  the  opinion  said:  "Unless  we  confine  the  operation 
of  such  contracts  as  this  to  the  parties  who  entered  into  them,  the  most 
absurd  and  outrageous  consequences,  to  which  I  can  see  no  limit,  would 
ensue.  Where  a  party  becomes  responsible  to  the  public  by  undertak- 
ing a  public  duty,  he  is  liable,  though  the  injury  may  have  arisen  from 
the  negligence  of  his  servant  or  agent/'  In  the  case  under  consideration 
the  suit  is  not  based  on  contract,  but  on  the  public  duty  assumed  by 
appellee  to  furnish  safe  appliances. 

The  case  of  Heizer  v.  Kingsland  Mfg.  Co.,  15  L.  R.  A.,  821,  appar- 
ently seems  also  to  sustain  a  contrary  view  to  our  opinion  herein  ex- 
pressed. In  that  case,  however,  there  seems  to  have  been  a  declaration 
by  the  wife  of  a  servant,  who  had  been  killed  through  a  defect  in  ma- 
chinery sold  by  the  defendant,  a  manufacturer,  to  the  employer  of  the 
dead  man.  The  court  held  that  there  was  no  privity  of  contract  be- 
tween the  servant  and  the  manufacturer,  but  quoted  approvingly  the  fol- 
lowing language  from  Whitaker's  Smith  on  Negligence,  10 :  "The  ques- 
tion always  is,  Has  the  defendant  committed  a  breach  of  duty  apart 
from  the  contract?  If  he  has  only  committed  a  breach  of  contract  he 
is  liable  to  those  only  with  whom  he  has  contracted ;  but  if  he  has  com- 
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mitted  a  breach  of  duty  he  is  not  protected  by  setting  up  a  contract 
in  respect  of  the  same  matter  with  another  person."  And  it  was  further 
said:  "Had  defendant  sold  this  machine  to  Ellis,  knowing  that  the 
cylinder  was  defective  and  for  that  reason  dangerous,  without  inform- 
ing him  of  the  defect,  then  the  defendant  would  be  liable  even  to  third 
persons,  not  themselves  in  fault."  The  court  found  that  it  could  not 
be  inferred  that  the  defendant  knew  that  the  machinery  was  dangerous, 
as  it  appeared  that  the  machinery  may  have  been  made  by  those  from 
whom  defendant  had  bought  the  business.  In  the  case  now  under  con- 
sideration, appellee  is  chargeable  with  a  knowledge  of  the  defective  con- 
dition of  the  car. 

It  is  not  necessary  for  this  court  to  go  to  the  extent  of  some  of  the 
cases  which  hold  the  manufacturer  liable  for  defective  constructions 
of  their  goods  to  every  one,  because  that  is  not  demanded  by  the  facts 
of  this  case.  The  car  in  this  instance  was  the  property  of  appellee,  and 
was  being  used  by  it  in  the  shipment  of  fruit,  and  it  was  while  it  was 
being  used  for  the  purposes  for  which  it  had  been  constructed  by  ap- 
pellee, that  appellant  was  injured.  It  appears  that  the  railroad  com- 
panies were  compelled  to  use  the  cars  of  appellee  in  the  shipment  of 
fruit,  and  although  the  duty  of  inspection  devolved  on  them,  that  did 
not  relieve  the  owner  of  the  cars  from  the  duty  of  keeping  the  cars  in 
repair.  The  car  had  been  painted  only  a  short  time  before  the  accident, 
presumably  by  appellee,  and  the  defects  should  have  been  discovered  and 
remedied.  Instead  they  covered  them  with  paint  so  that  appellee  and 
other  employes  could  not  discover  them. 

Appellee  occupies  a  novel  position  towards  the  railway  companies,  in 
that  it  holds  a  monopoly  of  the  cars  in  which  perishable  fruits  and 
vegetables  can  be  shipped,  and  dictates  its  terms  to  them  in  the  ship- 
ment of  such  commodities.  It  constructs  the  cars,  is  responsible  for 
the  manner  of  their  construction,  and  on  it  devolves  the  duty  of  keeping 
its  cars  in  repair,  and  to  it  persons  injured  through  defects  in  its  con- 
struction can  look  for  redress.  It  may  be  a  liability  jointly  with  some 
one  else,  but  it  is  liable,  at  least  for  all  damages  resulting  from  defects 
that  existed  when  the  car  was  furnished  for  the  particular  journey  in 
the  condition  that  it  was  when  the  injury  took  place,  and  this  is  the 
case  under  consideration. 

We  do  not  think  that  the  railway  companies  were  the  agents  of  the 
appellee  in  the  transportation  of  its  cars  but  rather  that  it  occupies  the 
position  towards  them  analogous  to  that  a  livery  stable  keeper  would 
occupy  to  those  renting  or  hiring  vehicles  from  him.  The  man  rents 
a  carriage  or  wagon  from  the  livery  stable  keeper  and  employs  a  man 
to  drive  it,  the  vehicle  is  defective  and  the  servant  is  hurt  by  reason  of 
such  defect.  Who  would  be  liable?  The  master  might  be  liable,  but 
undoubtedly  the  livery  stable  keeper  would  be  liable  also,  although  the 
master  is  not  the  agent  but  the  lessee  of  the  owner  of  the  vehicle. 
Should  the  livery  stable  keeper  be  the  manufacturer  as  well  as  owner  of 
the  vehicle,  the  responsibility  is  increased.  There  would  be  an  implied 
warranty  not  only  that  reasonable  care  had  been  used  in  the  construc- 
tion of  the  vehicle,  but  that  care  had  been  exercised  to  keep  it  in  a  state 
of  good  repair,  for  the  uses  for  which  it  was  intended  and  is  used.  We 
see  no  difference  between  that  case  and  this.    The  Fruit  Express  Com- 
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pany  had  cars  to  rent  to  railroads  to  transport  fruits,  in  fact  they  were 
the  only  ones  that  could  be  rented  for  that  purpose,  and  there  arose  a 
duty  to  all  employes  of  those  renting  the  cars  to  furnish  cars  in  whose 
construction  reasonable  care  had  been  exercised,  and  in  the  keeping  of 
which  cars  care  had  been  exercised,  and  when  it  fails  to  exercise  such 
care,  it  will  be  liable  to  one  who  in  pursuance  of  his  duty  is  using  such 
car. 

The  rules  of  the  Master  Car  Builders'  Association  were  properly  ad- 
mitted in  evidence  as  tending  to  show  the  proper  construction  of  the  car. 
The  evidence  should  be  confined  to  that  object,  and  no  doubt  would 
have  been  so  limited  in  this  instance  if  appellant  had  asked  it,  as  he 
should  have  done. 

For  the  errors  specified  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


Galveston,  Harrisbubg  &  San  Antonio  Railway  Company  v. 

J.  R.  Still. 

Decided  January  30,  1907. 

lw — Personal  Injury — Plying  Switch — Violation  of  Rule — Exception. 

The  plaintiff,  one  of  defendant's  conductors  in  charge  of  a  work  train, 
was  injured  while  making  a  flying  switch;  a  rule  of  the  defendant  provided 
that  "running  or  flying  switches  must  not  be  made  except  where  it  would  cause 
great  delay  to  do  the  work  in  any  other  manner."  Evidence  considered,  and 
held  sufficient  to  support  a  finding  by  the  jury  that  the  rule  against  flying 
switches  was  not  intended  to  apply  to  the  conditions  and  circumstances  existing 
at  the  time  plaintiff  was  hurt,  and  that  the  case  came  within  the  exception 
expressed  in  the  rule,  or  at  least  an  ordinarily  prudent  person  would  have  so 
understood  it. 

ft. — Violation  of  Rule— Not  Negligence  per  te. 

The  violation  by  a  servant  of  a  rule  of  the  master  is  not  necessarily  neg- 
ligence per  se.  This  depends  upon  the  conduct  itself,  and  is  a  question  of  fact 
which  should  be  submitted  to  the  jury. 

3d— Charge— Assumed  Bisk  and  Contributory  Negligence. 

In  an  action  for  personal  injuries  a  charge  which  authorizes  a  recovery 
by  the  plaintiff  unless  the  jury  "believed  from  the  evidence  that  plaintiff  was 
not  guilty  of  any  negligence  which  contributed  to  his  injuries  and  that  he  did 
not  assume  the  risk,"  held  not  subject  to  the  objection  that  it  required  the 
jury  to  find  that  plaintiff  was  guilty  of  both  contributory  negligence  and  that 
he  assumed  the  risk,  before  they  could  return  a  verdict  for  the  defendant. 
Galveston,  H.  &  8.  A.  Ry.  Co.  v.  Cherry,  17  Texas  Ct.  Rep.,  505,  followed. 

4. — Improper  Testimony — Withdrawal — Harmless  Error. 

The  introduction  of  improper  testimony  which  is  at  once  withdrawn  by 
counsel  and  excluded  by  the  court,  is  not  reversible  error  in  the  absence  of 
anything  to  indicate  that  the  jury  were  influenced  by  it. 

5. — Bnlc — Construction — Custom. 

The  question  being  as  to  the  proper  construction  to  be  placed  upon  a  rule 
governing  the  performance  of  certain  duties  by  an  employe,  testimony  as*  to 
the  practical  construction  given  it  by  the  usual  and  customary  manner  of  ob- 
serving it,  is  admissible. 
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Appeal  from  the  District  Court  of  Bexar  County.  Tried  below  be- 
fore Hon.  Edward  Dwyer. 

Baker,  Botts,  Parker  &  Garwood,  Newton  &  Ward  and  W.  B.  Tear 
garden,  for  appellant. — The  servant  assumes  the  risk  when  he  violates 
a  known  rule:  Gulf,  W.  T.  &  Pac.  By.  v.  Eyan,  69  Texas,  669,  and 
cases  cited  therein;  San  Antonio  &  A.  P.  By.  v.  Wallace,  76  Texas,  638; 
Southern  Pac.  By.  v.  Eyan,  29  S.  W.  Sep.,  527;  Pilkinton  v.  Gulf,  C. 
&  S.  F.  By.,  70  Texas,  226;  Galveston,  H.  &  S.  A.  By.  v.  Brown,  59 
S.  W.  Bep.  (the  dissenting  opinion  of  Mr.  Justice  Neill  on  pages  935- 
945) ;  Kansas  &  A.  V.  By.  v.  Dye,  70  Fed.  Bep.,  24;  Lake  Erie  &  W. 
By.  v.  Craig,  80  Fed.  Bep.,  488 ;  1  Labatt  on  M.  and  S.,  365,  365a,  367. 
Special  attention  is  invited  to  numerous  cases  approved  on  pages  952, 
955. 

The  undisputed  facts,  or  at  least  the  overwhelming  weight  of  the 
facts,  show  that  the  plaintiff's  injuries  were  caused,  or  at  least  contrib- 
uted to,  by  making  a  flying  switch  of  some  cars,  a  dangerous  undertak- 
ing, which  "flying  switch"  was  made  at  the  direction  of  plaintiff,  and 
that  he  assisted  in  making  it,  and  in  doing  so  he  was  guilty  of  violation 
of  one  of  defendant's  written  rules,  which,  as  defendant's  representative 
on  the  ground,  it  was  his  duty  to  enforce.  And  this  violation  of  defend- 
ant's rule  caused  or  contributed  to  his  accident  and  injury,  and  he  was, 
therefore,  not  entitled  to  recover,  and  it  was  error  for  the  court  to  deny 
defendant's  motion  for  new  trial  on  this  ground.  Galveston,  H.  &  S.  A. 
By.  Co.  v.  Brown,  59  S.  W.  Bep.,  930;  same  case  by  Texas  Sup.  Ct.,  63 
S.  W.  Bep.,  305 ;  Canadian  Pacific  By.  Co.  v.  Elliott,  137  Fed.  Bep.,  904. 

The  court  erred  in  giving  to  the  jury  the  second  paragraph  of  the 
main  charge,  which  reads  as  follows :  "If  you  believe  from  all  the  facts 
and  circumstances  in  evidence  before  you  that  the  plaintiff  violated  said 
rule,  and  that  he  was  guilty  of  negligence  in  doing  so,  if  he  did  so,  and 
that  such  negligence,  if  any,  proximately  caused  or  contributed  to  his 
injuries,  if  any,  then  he  can  not  recover."  Texas  &  Pac.  By.  v.  Moore, 
8  Texas  Civ.  App.,  289;  Galveston,  H.  &  S.  A.  By.  v.  Byon,  70  Texas. 
56 ;  Baltimore  &  Potomac  By.  v.  Jones,  95  U.  S.,  439. 

If  a  servant  acquiesces  in  the  violation  of  a  rule  by  another  servant, 
through  which  he  is  injured,  he  can  not  complain:  Bichmond  &  Dan. 
By.  v.  Dudley,  90  Va.,  304;  Lake  Shore  &  M.  S.  By.  v.  Knittae,  33 
Ohio  St.,  468 ;  New  Jersey  &  N.  Y.  By.  vt  Young,  49  Fed.  Bep.,  723 ; 
Pennsylvania  By.  v.  Lynch,  90  111.,  333 ;  Illinois  Cent  By.  v.  Sporleded, 
199  111.,  184;  Woods  M.  &  S.,  sec.  419. 

The  charge  was  misleading:  Houston,  E.  &  W.  T.  By.  v.  Greer,  22 
Texas  Civ.  App.,  5. 

The  voluntary  withdrawal  of  the  testimony  of  Legge  after  the  court 
had  approved  of  its  introduction  in  the  presence  of  the  jury  did  not 
cure  the  error:  Smyth  v.  Caswell,  67  Texas,  577;  Evans  v.  Pigg,  28 
Texas,  588 ;  Eborn  v.  Zimpelman,  47  Texas,  504 ;  Gulf,  C.  &  S.  F.  By. 
v.  Levy,  59  Texas,  542;  McCauley  v.  Long  &  Co.,  61  Texas,  79. 

The  court  erred  in  permitting  the  plaintiff  to  testify,  over  defendant's 
objections,  in  substance  and  effect,  that  the  manner  in  which  he  did  the 
switching  and  caused  it  to  be  done  at  the  time  of  the  accident,  was  the 
usual  and  customary  way  of  doing  the  work.    Gulf,  C.  &  S.  F.  By.  Co. 
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v.  Evansich,  61  Texas,  6;  Gulf,  C.  &  S.  P.  Ey.  Co.  v.  Rowland,  82 
Texas,  166;  East  Tennessee  V.  &  G.  Ry.  Co.  v.  Kane,  22  L.  R.  A.,  316. 

Perry  J.  Lewis  and  H.  C.  Carter,  for  appellee. 

JAMES,  Chief  Justice. — Appellee  Still  was  the  conductor  of  one 
of  appellant's  work  or  gravel  trains  and  sued  for  damages  alleged  to 
have  been  sustained  by  injury  due  to  the  fault  of  a  brakeman,  who  neg- 
ligently threw  the  switch  before  the  tender  of  the  engine  had  entirely 
passed  over  it,  thereby  causing  the  tender  to  be  derailed  and  a  collision 
between  it  and  the  following  car  upon  which  appellee  was  riding. 

The  answer  was  a  general  denial;  that  appellee  was  appellant's  vice- 
principal  in  control  of  the  train  and  the  work  being  done  and  of  the 
crew;  that  appellee  was  guilty  of  contributory  negligence  in  that  hav- 
ing control  as  aforesaid  he  directed  the  flying  switch  which  was  being 
made,  which  was  a  dangerous  and  negligent  thing  to  do  and  was  in  ex- 
press violation  of  one  of  defendant's  rules,  rule  339,  which  reads  as 
follows:  "Running  or  flying  switches  must  not  be  made  except  where 
it  would  cause  great  delay  to  do  the  work  in  any  other  manner;  and 
whenever  they  are  made  the  train  must  first  be  stopped  and  before  the 
engine  is  again  started  the  switch  and  also  the  brakes  on  the  cars  to 
be  set  out,  must  be  tested  and  great  care  used.  Running  or  flying 
switches  must  not  in  any  case  be  made  at  or  over  any  public  road  or 
crossing."  That  the  switching  could,  without  delay,  have  been  made  in 
the  usual  way,  without  danger  or  risk,  whereas  it  was  dangerous  to 
make  a  flying  switch  and  this  was  well  known  to  appellee  and  in  doing 
so  he  violated  the  rule,  was  guilty  of  negligence  which  caused  and  con- 
tributed to  the  accident  and  he  also  assumed  the  risk  of  the  undertaking. 

By  supplemental  petition  plaintiff  alleged  that  under  the  circum- 
stances existing  at  the  time,  the  rule  did  not  prohibit  the  engine  and  cars 
from  being  handled  as  they  were  handled;  that  it  was  necessary  in  order 
to  get  the  cars  upon  the  side  track  to  make  just  the  switch  attempted 
to  be  made,  and  the  rule  contemplated  its  being  so  done ;  that  with  the 
knowledge  of  defendant  and  its  officers,  under  the  circumstances  exist- 
ing, and  in  order  to  save  time,  defendant's  employes  have  customarily 
and  habitually  made  switches  in  the  same  manner;  that  he  was  not 
acting  in  disobedience  of  the  rules  of  defendant,  but  that  he  was  acting 
in  accordance  with  the  rule  just  as  was  customarily  and  habitually  done 
on  defendant's  road  with  full  knowledge  and  consent  of  defendant  and 
its  officers;  and  that  in  making  the  switch  as  he  did  plaintiff  exercised 
due  care  and  was  not  guilty  of  contributory  negligence. 

Defendant  filed  a  trial  amendment  charging  that  plaintiff  was  further 
guilty  of  negligence  in  the  manner  in  which  he  made  the  switch  and 
conducted  himself,  and  in  not  taking  a  stand  at  the  brake  of  the  car 
for  the  purpose  of  stopping  the  car.  Plaintiff  also  filed  a  trial  amend- 
ment, which  was  mostly  reiterative,  and  which  stated  that  in  making  the 
switch  as  he  did  he  was  in  the  exercise  of  due  care. 

A  verdict  for  $15,000  was  returned. 

We  find  there  was  testimony  exhibiting  facts  from  which  the  jury 
might  have  found  that  the  provision  in  the  rule  prohibiting  flying 
switches  was  not  intended  to  apply  in  the  existing  conditions  and  circum- 
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stances,  but  that  the  conditions  brought  the  case  within  the  exception 
expressed  in  the  rule.  At  least  they  might  have  found,  if  they  believed 
the  conditions  did  not  bring  the  case  strictly  within  the  exception,  that 
the  conditions  were  such  that  an  ordinarily  prudent  person  in  the  posi- 
tion that  plaintiff  was  placed  would  have  understood  the  exception  to 
apply,  and  so  acted.  The  conditions  and  circumstances  exhibited  by  tes- 
timony before  the  jury  from  which  these  conclusions,  or  either  of  them, 
might  fairly  have  been  drawn,  are  substantially  as  follows : 

The  locality  of  this  occurrence  was  at  Nueces  about  six  miles  west  of 
Uvalde,  where  there  was  a  gravel  pit.  About  thirty  cars  and  the  engine 
were  upon  the  side  tracks.  The  accident  happened  about  5:15  p.  m. 
the  day  before  Christmas,  1902.  Plaintiff  was  conductor  and  in  full 
control  of  the  crew  and  the  work.  The  work  at  that  pit  had  been  finished. 
On  that  date  he  received  a  telegraphic  message,  the  original  of  which 
was  not  produced,  but  in  which  he  testified  he  was  told  to  bring  the 
hands  in  on  the  caboose  to  San  Antonio,  provided  he  could  not  catch 
the  passenger  train  No.  10  at  Uvalde.  The  engine  had  become  disabled 
and  required  repairs  at  San  Antonio.  This  message,  according  to  the 
testimony  of  the  engineer,  was  that  plaintiff  and  the  train  crew  could 
come  with  him  to  Uvalde  and  catch  No.  10  there.  This  communication, 
according  to  the  Division  Superintendent  Anderson,  was  the  provision 
for  the  transportation  on  No.  10.  The  testimony  was  ample  to  show 
that  such  an  order  or  communication  was  given  plaintiff  by  the  manage- 
ment of  defendant's  road  to  take  the  engine  and  caboose  to  Uvalde  and 
there  take  the  passenger  No.  10.  Also,  that  as  the  cars  were  then  posi- 
tioned, it  required  switching,  which,  according  to  Anderson,  the  di- 
vision superintendent,  should  not  have  taken  more  than  twenty  minutes, 
in  order  to  get  the  engine  and  caboose  in  position  to  start  to  Uvalde. 
Other  testimony  was  that  it  would  have  taken  much  longer.  Nueces 
was  not  a  stopping  place  for  No.  10,  which  was  expected  to  pass  there 
in  about  twenty-five  minutes.  It  was  not  permitted  for  the  engine  to 
be  out  upon  the  main  line  within  ten  minutes  of  the  time  of  a  passenger 
train.  Under  these  circumstances,  to  say  the  least,  the  conclusion  could 
be  formed  that  it  would  have  been  impracticable,  unsafe  and  imprudent 
to  attempt  to  get  the  engine  and  caboose  out  by  means  of  ordinary 
switching,  if  the  crew  were  to  get  to  Uvalde  to  take  No.  10,  and  the 
only  way  of  accomplishing  this  was  by  the  means  of  making  a  drop 
switch. 

If  they  had  seen  fit  to  wait  until  No.  10  had  passed,  they  could  have 
pursued  the  ordinary  course  of  switching,  but  .then  they  could  not  have 
taken  No.  10  at  Uvalde,  and  the  arrangement  that  had  been  provided 
for  their  transportation  from  Uvalde  would  not  have  been  available, 
and  one  of  the  purpose  of  the  provision,  viz. :  their  spending  Christmas 
in  San  Antonio,  would  have  been  in  a  measure  defeated. 

Under  the  evidence  the  situation  in  which  plaintiff  and  his  crew  were 
placed  was  this:  He  was  directed  or,  as  appellant  puts  it,  permitted, 
to  take  the  engine  to  Uvalde  and  there  take  train  No.  10.  The  direc- 
tion or  permission  contemplated  that  he  would  take  the  engine  out  and 
reach  Uvalde  ahead  of  No.  10,  and  the  purpose  expected  to  be  accom- 
plished by  this  was  to  enable  him  and  his  crew  to  spend  Christmas  in 
San  Antonio.     It  is  true,  that  the  dispatcher  who  gave  the  order  may 
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not  have  known  that  the  engine  was  so  positioned  that  it  would  take 
considerable  switching  to  start  it  towards  Uvalde,  and  a  flying  switch 
would  have  to  be  made  in  order  to  accomplish  these  ends,  but  the  fact 
is  that  it  reached  plaintiff  under  substantially  the  above  circumstances. 

It  was  also  a  fact  exhibited  by  the  evidence  that  it  would  have  caused 
delay  in  the  objects  of  this  order  if  the  work  had  been  gone  about  in 
any  other  manner  than  by  making  a  flying  switch.  And  any  other 
course  at  that  time  would,  to  all  appearances,  have  blocked  the  main 
line  and  delayed  the  approaching  passenger  train. 

The  first  assignment  of  error  is  that  the  court  refused  to  give  a  per- 
emptory instruction  for  a  verdict  for  defendant.  The  first  proposition 
under  this  assignment  is  based  on  the  rule  339,  it  being  claimed  that 
the  undisputed  facts  are  that  plaintiff  acted  in  violation  of  this  rule, 
voluntarily,  unnecessarily  and  without  excuse  or  authority  from  appel- 
lant, and  that  this  conduct  on  his  part  was  the  proximate,  or  at  least  an 
efficient  contributory  cause  of  his  injury.  The  second  proposition  is 
that  the  rule  was  never  abrogated,  but  was  always  insisted  on  and  en- 
forced. This  latter  proposition  we  shall  not  discuss,  because  the  court 
in  its  charge  treated  the  rule  as  not  abrogated,  and  in  our  opinion,  the 
assignment  is  not  well  taken,  even  upon  that  theory. 

We  think  from  the  testimony  as  indicated  above,  that  it  was  a  ques- 
tion for  the  jury  whether  or  not  the  circumstances  surrounding  plain- 
tiff at  the  time  of  the  receipt  of  the  order  or  "permission"  were  such 
as  would  have  prompted  an  ordinarily  prudent  person  to  proceed  as  he 
did.  No  doubt  the  desire  was  present  with  these  men  to  go  to  San 
Antonio  that  evening  on  the  approaching  passenger  train.  They  had 
to  take  that  train  at  Uvalde  in  order  to  do  so,  it  not  stopping  at  Nueces. 
They  received  permission,  if  not  an  order,  to  do  so.  This  contemplated, 
or  at  least  was  calculated  to  induce  them  to  suppose  that  they  were  ex- 
pected to  do  whatever  was  necessary  or  available  under  the  circumstances 
they  were  in,  to  that  end.  The  one  who  sent  the  order,  or  permission 
(the  train  dispatcher)  knew  where  No.  10  was  at  the  time,  and  must 
have  known  that  in  order  for  them  to  take  such  train  at  Uvalde,  and  at 
the  same  time  conform  to  the  ten  minute  rule,  they  had  to  get  the  engine 
out  expeditiously.  To  conform  to  the  order,  and  the  provision  made 
for  their  transportation,  and  the  purposes  for  which  the  order  was  made, 
they  had  to  get  the  engine  out  ahead  of  the  passenger  train. 

Even  if  weight  be  given  to  plaintiff's  recollection  of  what  the  order 
was,  viz. :  that  it  told  him  to  bring  the  hands  in  on  the  caboose  to  San 
Antonio,  provided  he  could  not  catch  the  passenger  train  No.  10  at 
Uvalde,  the  effect  of  this  would  not  necessarily  have  to  be  taken  to  mean 
a  direction  to  run  the  caboose  to  San  Antonio,  unless  they  could  get  the 
engine  out  by  ordinary  methods  of  switching  in  time  to  catch  said 
train  at  Uvalde.  No  such  restriction  accompanied  the  order.  It  was 
capable  of  being  understood  to  authorize  their  getting  to  Uvalde  in 
time  to  take  that  train,  if  it  was  possible  by  any  means  consistent  with 
safety  to  do  so.  There  was  the  testimony  of  Stevenson  the  engineer, 
who  stated  that  under  the  same  circumstances,  everything  taken  into 
consideration,  he  would  have  done  the  same  as  Mr.  Still.  That  it  was 
safe  to  do  so  by  a  flying  switch  under  the  circumstances  was  testified 
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to.  Still  testified  that  it  was  not  any  more  dangerous  than  in  making 
another  kind  of  switch,  if  every  one  attended  to  his  duties. 

The  very  language  of  the  rule  placed  plaintiff  in  the  position  of  hav- 
ing to  judge  of  the  circumstances,  justifying  or  not  justifying  the  mak- 
ing of  such  a  switch,  in  respect  to  the  causing  of  great  delay  by  doing 
the  work  in  a  different  manner.  Surely  in  the  situation  in  which  plain- 
tiff was  when  the  order,  or  "permit,"  came,  his  understanding  of  what 
it  authorized  or  expected  him  to  do  and  his  attempt  to  do  it  by  the  only 
way  in  which  it  could  have  been  accomplished,  can  not  be  said  to  have 
been  palpably  against  the  dictates  of  ordinary  prudence. 

It  is  held  in  this  State  that  the  violation  of  a  rule  is  not  negligence 
per  se.  (San  Antonio  &  A.  P.  By.  v.  Connell,  66  S.  W.  Rep.,  246,  and 
cases  there  cited.)  By  this  is  not  meant,  however,  that  the  conduct  of 
an  employe  which  is  violative  of  a  rule  may  not  be  so  palpably  contrary 
to  common  prudence,  as  to  warrant  the  courts  in  declaring  the  act  neg- 
ligent as  a  matter  of  law.  But  it  is  always  the  conduct  of  the  party,  and 
not  simply  the  violation  of  the  rule,  that  has  this  effect.  (Galveston, 
H.  &  S.  A.  By.  v.  Adams,  94  Texas,  106.)  The  act  of  plaintiff  in  ques- 
tion can  not  be  declared  of  that  character.  It  was  no  doubt  plaintiff's 
duty,  he  being  in  charge  of  the  work,  to  observe  and  enforce  the  rule, 
which  however,  in  fact  authorized  a  flying  switch  to  be  made  when  great 
delay  would  otherwise  be  caused;  and  the  person  called  upon  to  observe 
it  was  also  called  upon  to  exercise  judgment  as  to  the  occasion  per- 
mitting a  resort  to  such  a  switch;  and  there  existed  conditions  and  cir- 
cumstances in  this  case  from  which  a  jury  could  say. that  it  was  the 
exercise  of  such  judgment  as  an  ordinarily  prudent  person  would  have 
used  in  plaintiff's  situation,  to  have  deemed  the  occasion  one  in  which 
the  rule  authorized  it.  Mr.  Anderson,  the  division  superintendent, 
stated,  among  other  -things,  that  he  had  taken  action  when  the  circum- 
stances were  such  that  the  making  of  a  running  switch  constituted  a 
violation  of  the  spirit  of  the  rule. 

This  case  is  not  within  the  rule  stated  in  Gulf,  W.  T.  &  P.  By.  v. 
Byan,  69  Texas,  669,  and  San  Antonio  &  A.  P.  By.  v.  Wallace,  76  Texas, 
638,  in  that  here  the  act  of  plaintiff  with  reference  to  the  rule,  is  at- 
tended by  evidence  of  explanatory  circumstances  showing  necessity,  oc- 
casion or  excuse  for  the  act. 

If  it  were  held  that  a  violation  of  a  rule  of  itself,  irrespective  of  neg- 
ligence, constituted  a  good  defense,  it  would  open  the  door  wide  to  a 
system  by  which  the  master  could  legislate  for  himself  protection  against 
the  consequences  of  his  own  negligence. 

The  third  assignment  of  error  is  based  on  facts  stated  as  undisputed. 
The  facts  assumed  are:  1st,  that  when  Legge  was  stationed  at  the 
switch  to  throw  it  immediately  after  the  engine  had  passed,  in  order  to 
throw  the  succeeding  cars  upon  the  side  track,  the  cars  were  being 
moved  at  a  negligent  rate  of  speed,  without  previously  inspecting  the 
brakes  and  adjusting  them,  without  stationing  a  brakeman  at  the  brake 
on  the  cars  to  be  switched,  and  without  taking  any  other  precautions  re- 
quired by  defendant's  rules  and  by  common  prudence  to  prevent  acci- 
dents. 2d,  that  plaintiff  was  guilty  of  negligence  also  in  the  manner  in 
which  he  placed  himself  on  the  car,  and  in  his  omission  to  take  and 
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use  the  brake  to  prevent  the  accident,  which  acts  and  omissions  caused 
and  contributed  to  his  injuries. 

What  directly  caused  the  accident  was  the  act  of  Legge  who  threw 
the  switch  before  the  tender  of  the  engine  had  passed  over,  throwing 
its  rear  wheels  over  upon  the  side  track  and  thus  forcing  a  collision  with 
the  water  car  that  followed. 

There  was  evidence  that  the  cars  were  moving  twenty  miles  an  hour, 
which  was  dangerous,  in  that  such  speed  would  not  allow  reasonable 
time  for  the  switch  to  be  worked  between  cars.  But  there  was  testi- 
mony that  they  were  moving  five  or  six  miles  an  hour.  It  appeared 
from  plaintiff's  statement  that  he  was  not  at  the  brake  of  the  water  car 
at  the  time  of  the  derailment.  He  had  drawn  the  pin  to  separate  the 
water  car  from  the  engine  after  the  necessary  momentum  had  been  at- 
tained, and  had  climbed  upon  the  car,  and  when  the  engine  went  on  the 
side  track  the  distance  from  where  he  was,  or  from  the  water  car  to  the 
engine,  was  twenty-five  or  thirty  feet,  and  that  if  he  had  been  at  the 
brake,  he  did  not  know  but,  he  supposed  he  could  have  stopped  the 
car.  "I  would  have  had  time  if  I  was  there  perhaps.  I  didn't  see  this 
wreck  until  too  late."  Stevenson,  the  engineer,  testified  that  when  the 
pin  was  pulled  he  increased  the  speed  of  the  engine  and  sped  away 
leaving  plenty  of  room  for  the  switch  to  be  thrown,  but  that  there  was 
not  time  enough  to  have  stopped  the  water  car  by  the  use  of  the  hand 
brake,  it  might  have  reduced  the  speed  a  little  but  it  couldn't  have 
helped  much.  Plaintiff  testified  that  his  duty  was  to  stop  the  cars  when 
they  got  inside  the  side  track.  Also  "I  was  moving  that  way  to  get  at 
the  brake,  as  soon  as  the  car  got  to  the  side  track  to  set  the  cars  when 
it  got  in  the  clear."  Stevenson  testified — Question:  "Is  it  customary 
for  men  riding  the  cars  not  to  be  at  the  brake  handle?"  Answer: 
"Mostly,  yes,  sir."  The  rule  did  not  prescribe  it  except  as  it  might  be 
embraced  in  wojds  "and  great  care  used."  The  failure  to  throw  the 
switch  at  the  right  time,  when  ample  space  was  given  between  the  cars 
for  the  purpose,  could  not  have  been  reasonably  anticipated.  It  is  there- 
fore clear  that  his  not  being  at  the  brake  at  the  time  was  not  negligence 
as  a  matter  of  law. 

The  fourth  assignment  alleges  error  in  the  following  charge  which 
sets  forth  rule  339  and  stated:  "If  you  believe  from  all  the  facts  and 
circumstances  in  evidence  before  you  that  the  plaintiff  violated  said 
rule  and  that  he  was  guilty  of  negligence  in  doing  so  and  that  such  neg- 
ligence, if  any,  proximately  caused  or  contributed  to  his  injuries,  if  any, 
then  he  can  not  recover."  The  objection  stated  to  this  instruction  is 
that  it  authorized  plaintiff  to  recover  if  he  violated  the  rule,  whereas 
the  law  is,  as  it  applies  to  the  facts  and  circumstances  of  this  case,  that 
if  plaintiff  violated  the  rule  in  causing  the  flying  switch  to  be  made  and 
thus  contributed  to  his  injuries,  it  bars  his  recovery  irrespective  of 
whether  it  was  prudent  or  not  to  violate  it,  and  irrespective  of  whether 
in  the  performance  of  the  work  in  violation  of  the  rule  he  was  prudent 
or  imprudent.  What  has  been  already  said  in  this  opinion  disposes  of 
this  assignment. 

The  fifth  is  that  there  was  error  in  refusing  the  following  charge: 
"You  are  further  charged  that  even  though  you  should  find  and  believe 
from  the  facts  that  the  brakeman  Legge  did  throw  the  switch  too  soon, 
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as  charged,  and  caused  the  tank  wheels  to  take  the  side  track,  as  charged 
by  plaintiff,  nevertheless  this  would  not  make  defendant  liable  if  the 
violation  of  the  rule  governing  the  making  of  flying  switches  caused 
or  contributed  to  the  accident;  or  if  by  the  exercise  of  due  care  either 
in  preparing  or  taking  previous  precautions  for  making  the  switch,  or 
if  by  the  exercise  of  ordinary  care  while  it  was  being  made,  the  accident 
could  have  been  averted  by  plaintiff." 

The  proposition  advanced  is  that  it  was  the  duty  of  the  court  to 
simplify  the  issues  as  much  as  possible  and  tell  the  jury  that  even  though 
Legge  was  found  guilty  of  negligence,  which  caused  the  accident,  this 
would  not  necessarily  convict  appellant  of  liability  if  the  violation  of 
the  rule  contributed  to  the  accident,  or  if  by  the  exercise  of  due  care 
by  proper  preparation  for  the  work  or  by  proper  care  in  executing  it 
appellee  could  have  prevented  it.  We  find  the  following  charges  given 
at  defendant's  request:  "You  are  further  charged  that  even  if  you 
should  find  that  the  brakeman  Legge  negligently  threw  the  switch  as 
charged,  nevertheless  defendant  would  not  be  responsible  for  this  act 
on  his  part  if  you  should  further  find  that  the  plaintiff  caused  or  per- 
mitted the  said  switching  to  be  done  with  undue  haste,  and  that  this 
undue  haste  or  speed,  if  any,  proximately  caused  or  contributed  to 
bringing  about  the  accident,  and  should  you  so  find  the  facts  to  be  you 
will  return  a  verdict  for  the  defendant. 

"You  are  further  charged  that  even  though  you  should  find  and  be- 
lieve that  the  brakeman  Legge  did  throw  the  switch  too  soon  and  caused 
the  tank  wheels  to  take  the  side  track  as  charged,  nevertheless  this  would 
not  make  defendant  liable  if  there  was  a  violation  of  rules,  or  negligence 
of  omission  or  commission  such  as  charged  by  defendant  on  the  part  of 
plaintiff,  which  in  any  way  contributed  to  the  bringing  about  of  the 
accident  as  one  of  the. proximate  or  contributory  causes,  then  plaintiff 
is  not  entitled  to  recover  and  you  will  find  for  defendant."  It  seems  to 
us  these  charges  covered  substantially  what  was  intended  to  be  accom- 
plished by  the  refused  charge  insofar  as  it  stated  the  law.  The  first  por- 
tion of  the  refused  charge  was  improper  and  justified  its  refusal. 

The  sixth  assignment  is  directed  against  the  first  paragraph  of  the 
main  charge  which,  in  authorizing  a  verdict  for  plaintiff,  concluded: 
"and  if  you  further  believe  from  the  evidence  that  plaintiff  was  not  guilty 
of  any  negligence  which  contributed  to  his  injuries,  and  that  he  did  not 
assume  the  risk."  The  point  is  that  under  this  charge  it  was  made  neces- 
sary, in  order  to  find  for  defendant,  that  plaintiff  was  guilty  of  some- 
thing more  than  contributory  negligence,  to  wit:  that  he  in  addition 
assumed  the  risk.  We  refer  to  the  case  of  Galveston,  H.  &  S.  A.  Ey. 
v.  Cherry,  17  Texas  Ct.  Rep.,  505,  in  which  the  point  is  disposed  of 
adversely  to  appellant's  contention. 

The  seventh  is  that  the  court  erred  in  permitting  plaintiff  to  testify 
to  the  effect  that  after  the  accident  Legge  came  to  him  on  the  ground 
and  stated  to  him :  "It  is  all  my  fault," — for  the  reason  that  this  was 
not  admissible  as  a  part  of  the  res  gestae.  The  record  shows  that  when 
plaintiff  made  this  statement  defendant's  counsel  objected  on  the  ground 
stated.  Before  any  ruling  was  made  plaintiff's  counsel  asked  him  how 
long  it  was  after  the  occurrence  and  he  answered  four  or  five  minutes. 
The  court  then  overruled  the  objection,  and  exception  was  taken.    Plain- 
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tiff's  counsel  then  stated  they  would  not  insist  on  it  and  the  court  then 
instructed  the  jury  not  to  consider  that  evidence.  Thus  it  appears  that 
the  evidence  was  in  fact  excluded.  See  Patterson  &  Wallace  v.  Frazer, 
Texas  Civ.  App.,  15  Texas  Ct.  Rep.',  179,  and  St.  Louis  S.  W.  Ry.  v. 
Kennedy,  16  Texas  Ct.  Rep.,  801.  This  disposition  of  the  testimony  be- 
came the  ruling  of  the  court,  and  as  stated  in  Smith  v.  Caswell,  67 
Texas,  577 :  "In  the  case  before  us  the  testimony  was  excluded  as  soon 
as  it  was  introduced,  and  the  jury  having  been  then  expressly  told  to 
disregard  it,  it  is  not  to  be  presumed  that  it  made  any  lasting  impres- 
sion upon  their  minds/'  The  testimony  was  not  of  a  character  to  affect 
the  amount  of  the  damages,  and  therefore  the  size. of  the  verdict  fur- 
nishes no  sign  that  the  jury  were  influenced  by  it.  Nor  is  there  any- 
thing else  in  the  verdict  that  indicates  this.  The  uncontroverted  evidence 
was  that  the  act  of  Legge  was  the  immediate  cause  of  the  accident.  The 
assignment  is  overruled. 

We  can  perceive  nothing  substantial  in  the  matter  dealt  with  by  the 
eighth  assignment.  It  alleges  that  the  court  erred  in  permitting  plaintiff 
to  inquire  of  Dr.  McDaniel,  who  had  treated  plaintiff  soon  after  the 
accident,  and  who  stated  that  he  made  a  report  in  writing  to  defendant 
on  the  subject  of  plaintiff's  injuries  and 'condition,  as  to  whom  he  de- 
livered the  report,  where  it  was  at  the  time  of  trial,  and  whether  or  not 
witness  objected  to  plaintiff's  attorneys  having  possession  of  the  report 
to  cross  examine  by,  and  other  questions  of  a  similar  nature.  It  is 
charged  that  the  whole  of  the  colloquy  with  the  witness  was  for  the  pur- 
pose of  insinuating  that  the  witness  had  made  a  report  different  from 
his  testimony,  and  was  calculated  to  and  did  prejudice  the  jury  against 
defendant  and  the  witness. 

.  The  assignment  as  briefed  shows  that  it  was  intended  by  the  assign- 
ment to  refer  to  Dr.  Russ  and  not  Dr.  McDaniel  and  we  do  not  think 
this  inadvertent  mistake  of  the  name  of  the  witness  in  question  ought  to 
interfere  with  appellant's  right  to  have  the  assignment  considered. 

It  does  not  appear  that  counsel  attempted  anywhere  in  argument  or 
otherwise  to  make  use  of  this  colloquy  to  discredit  the  witness  or  defend- 
ant's case.  The  witness  was  allowed  over  objections  to  answer  that  he 
had  sent  his  report  to  defendant's  claim  agent.  The  witness  stated  that 
he  had  no  objection  at  all  to  plaintiff's  seeing  the  report,  but  defendant's 
counsel  objected  to  this  and  the  court  finally  ruled :  "I  don't  know  what 
it  is  and  the  objection  is  sustained  as  to  it."  There  was  nothing  ob- 
jectionable in  counsel  making  an  effort  to  see  the  report,  because  it 
might  have  been  admissible  to  contradict  the  witness,  if  that  should 
have  proved  to  be  its  effect.  It  was,  however,  not  admitted,  and  we  are 
not  placed  in  a  position  to  say  that  it  is  probable  any  prejudice  was  sus- 
tained by  defendant  from  the  colloquy. 

There  was  no  error  in  the  matter  presented  by  the  tenth  assignment. 
Plaintiff  testified  that  he  was  a  brakeman  and  an  extra  conductor  be- 
tween Del  Rio  and  San  Antonio,  by  which  .was  meant  that  as  conductor 
he  did  not  serve  regularly  but  had  been  promoted  and  ran  as  conductor 
when  other  men  were  sick  or  laid  off.  He  was  entitled,  in  reference  to 
the  question  of  his  earning  capacity,  to  testify  as  best  he  could,  how 
much  of  the  time  he  was  called  on  to  work  as  conductor,  and  what  he 
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received  as  such,  as  well  as  what  he  received  as  a  brakeman.  The  por- 
tion of  his  testimony  objected  to  was  how  much  he  received  when  acting 
as  conductor  between  San  Antonio  and  Del  Rio. 

The  eleventh  is  that  the  court  erred  in  permitting  plaintiff  to  testify, 
in  effect,  that  the  manner  in  which  he  did  the  switching  and  caused  it 
to  be  done  at  the  time  of  the  accident  was  the  usual  and  customary  wav 
of  doing  the  work.  The  proposition  is  that  this  testimony  was  irrele- 
vant, because  the  work  was  done  under  certain  written  rules  which  gov- 
erned absolutely  this  class  of  work  and  fixed  the  method;  and  proof  that 
the  method  employed  was  customary  was  not  proper  to  establish  a  stand- 
ard of  prudence.  In  other  words  plaintiff  could  not  show  that  he  was 
prudent  by  showing  that  it  was  customary  for  others  to  proceed  in  the 
same  way.  The  ground  of  objection  to  this  testimony,  according  to 
the  reference  appellant  makes  to  the  record,  was  that  it  was  "an  invasion 
of  the  province  of  the  jury  and,  besides,  was  immaterial  and  irrelevant." 
The  testimony  complained  of  was  that  the  work  was  done  in  the  usual 
and  customary  way  of  doing  the  work  which  plaintiff  had  to  do  on  that 
side  track.  There  was  a  rule  involved,  which  prohibited  flying  switches, 
but  authorized  them  in  a  particular  case.  The  application  of  the  excep- 
tion in  the  existing  circumstances  was  an  issue.  What  did  the  expres- 
sion "where  it  would  cause  great  delay,"  which  was  a  relative  term, 
mean?  Persons  qualified  as  experts  in  the  service,  could  doubtless  tes- 
tify as  to  this.  Testimony  of  the  practical  construction  of  it  given  by 
the  service,  such  as  the  usual  and  customary  practice  in  regard  to  such 
work,  would  seem  to  be  equally  admissible.  The  testimony  was  relevant 
and  material  on  the  issue  of  plaintiff's  contributory  negligence.  San 
Antonio  &  A.  P.  Ry.  v.  Engelhorn,  62  S.  W.  Rep.,  561 ;  Galloway  v.  San 
Antonio  &  Q.  Ry.,  78  S.  W.  Rep.,  33.  However,  the  witness  had  already 
testified  to  the  same  effect  without  objection,  as  follows:  "No,  sir,  the 
man  who  took  the  loaded  cars  out  of  there  would  have  to  take  the  empty 
cars  and  take  them  out  and  make  the  drop  just  as  I  did,  and  as  is  done 
on  the  road,  especially  when  working  a  work  train/' 

The  twelfth  assignment  complains  of  an  excessive  verdict.  In  passing 
upon  this  question  we  must  take  as  facts  credited  by  the  jury  those 
facts  which  go  to  support  their  verdict.  It  is  not  intended  that  we  may 
substitute  our  views  of  the  credibility  of  witnesses  and  the  weight  per- 
taining to  testimony,  for  those  of  the  jury.  We  are  expected  to  require 
a  reduction  of  the  verdict  in  cases  where,  upon  the  mopt  favorable  view 
of  the  testimony  in  favor  of  the  recovering  party,  the  verdict  seems  to 
us  unreasonably  large.  A  careful  investigation  of  this  matter  has  satis- 
fied us  that  it  would  be  improper  for  us  to  so  declare  in  this  case. 

The  thirteenth  assignment  complains  of  the  refusal  of  this  charge: 
"You  are  further  charged  that  in  making  the  flying  switch  at  the  time 
of  the  accident,  or  in  the  manner  in  which  this  piece  of  work  was  done, 
independent  of  what  the  brakeman  Legge  did,  if  anything,  caused  or 
contributed  to  cause  the  alleged  accident,  then  plaintiff  is  not  entitled 
to  recover,  and  you  will  return  a  verdict  for  defendant  if  you  so  find." 
The  only  proposition  advanced  under  this  is  that  as  plaintiff  was  defend- 
ant's trusted  agent  whose  known  duty  it  was  to  see  to  the  enforcement  of 
the  rule,  and  as  he  actually  commanded  and  directed  the  work  in  viola- 
tion of  the  rule,  all  the  consequences  were  assumed  by  him,  and  all  that 
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remained  to  go  to  the  jury  was  whether  or  not  this  conduct  of  his, 
either  in  violating  the  rule,  or  in  the  manner  in  which  the  work  was 
conducted,  caused  or  contributed  to  his  injury.  The  discussion  in  pre- 
ceding portions  of  this  opinion  disposes  of  this  proposition. 

Affirmed. 
Writ  of  error  refused. 


E.  W.  Brewer  et  al.  v.  Owen  L.  Cochran. 

Decided  January  31,  1907. 

1. — Execution  of  Deed — Circumstantial  Evldenoe. 

The  execution  of  a  deed  may  be  established  by  circumstantial  evidence. 


In  a  suit  of  trespass  to  try  title,  where  the  defendant  claimed  under  an 
ancient  lost  deed,  circumstantial  evidence  considered,  and  held  sufficient  to  sup- 
port a  finding  that  such  deed  had  been  executed. 


The  plaintiffs  in  trespass  to  try  title  claimed  the  land  in  controversy  as 
the  heirs  of  B.;  the  defendant  claimed  that  B.  sold  the  land  in  1865  to  one 
R.,  under  whom  defendant  claimed,  but  that  the  deed  from  B.  to  R.  was  lost 
or  destroyed  without  having  been  recorded,  and  sought  to  establish  its  execution 
by  circumstantial  evidence.  Held,  that  a  recital  in  a  deed  executed  by  R.  in 
1869,  to  a  part  of  the  same  land,  that  the  land  thereby  conveyed  was  the  same 
conveyed  by  B.  to  R.   in   1865,  was  admissible  in  evidence  as  a  circumstance 

bearing  on  the  issue  whether  or  not  B.  deeded  the  land  in  controversy  to  R. 

* 

4. — Evidence— Admissibility — Test. 

The  proper  test  for  the  admissibility  of  circumstantial  evidence  ought  to 
be  whether  it  has'  a  tendency  to  affect  belief  in  the  mind  of  a  reasonably  cau- 
tious person  who  should  receive  and  weigh  it  with  judicial  fairness. 

5. — Actual  Possession  not  Necessary. 

Actual  possession  by  the  grantee  is  not  an  essential  element  of  proof  of 
the  execution  of  a  Tost  deed  by  circumstances. 

6. — Deed  Procured  by  Fraud — Burden  of  Proof. 

Plaintiffs  in  trespass  to  try  title  who  allege  that  certain  deeds  from  them- 
selves to  the  defendant  for  the  land  in  controversy,  were  obtained  by  fraudulent 
representations,  have  the  burden  to  establish  such  fact  by  a  preponderance  of 
the  evidence. 

Appeal  from  the  District  Court  of  Hardin  County.  Tried  below  be- 
fore Hon.  L.  B.  Hightower. 

Oliver  J.  Todd,  for  appellant?. — The  recitals  in  the  deeds  executed  bv 
Boberts  were  inadmissible,  because  they  were  made  outside  the  plaintiff's 
claim  of  title  and  were  not  made  by  plaintiffs  or  by  anyone  connected 
with  them  in  blood,  estate  or  contract.  Tapp  v.  Corey,  64  Texas,  596 ; 
Mooring  et  al.  v.  McBride  et  al.,  62  Texas,  309;  Watkins  v.  Smith,  91 
Texas,  590;  Phillips  v.  Sherman,  39  S.  W.  Bep.,  187;  Bobertson  v. 
McClay,  48  S.  W.  Bep.,  35 ;  Dodge  et  al.  v.  Freedman's  Saving  &  Trust 
Co.,  93  U.  S.,  379;  Sabariego  et  al.  v.  Maverick  et  al.,  124  U.  S.,  284. 

The  entries  made  by  Boberts  are  self-serving  to  Boberts  and  he  and 
those  claiming  under  him  should,  for  that  reason,  be  precluded  from 
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using  them.  Byers  v.  Wallace,  87  Texas,  510;  Snow  v.  Star,  75  Texas, 
411 ;  Mooring  &  Lyon  v.  McBride,  62  Texas,  309 ;  Gilbert  v.  Odum,  69 
Texas,  670 ;  Hays  v.  Hays,  66  Texas,  609. 

Ewing  &  Ring,  for  appellee. 

BEESE,  Associate  Justice. — In  this  suit  E.  W.  Brewer  and  other 
plaintiffs,  heirs  at  law  of  William  and  Caroline  Brewer,  deceased,  seek 
in  an  action  of  trespass  to  try  title  to  recover  of  Owen  L.  Cochran  the 
David  Scott  quarter  league  survey  in  Hardin  County.  They  also  seek 
to  have  a  rescission  of  certain  quitclaim  deeds  executed  by  them  to 
W.  H.  Cochran,  under  whom  the  defendant  claims,  on  the  ground  that 
the  execution  of  said  deeds  was  procured  by  fraudulent  misrepresenta- 
tions on  the  part  of  J.  B.  Cochran  acting  at  the  time  for  W.  H.  Coch- 
ran, who  claimed  to  be  the  owner  of  the  land,  to  the  effect  that  the  said 
William  and  Caroline  Brewer  had  sold  and  conveyed  the  land  in  their 
lifetime. 

The  defendant  answered  by  general  denial  and  a  plea  of  not  guilty, 
and  especially  pleaded  that  the  land  in  controversy  had  been  sold  and 
conveyed  by  deed  executed  November  30,  1865,  by  William  and  Caro- 
line Brewer,  plaintiffs'  ancestors  under  whom  they  claim  title,  to  Ingham 
S.  Roberts,  whose  title  defendant  has.  It  was  alleged  that  the  land 
in  controversy  had  been  sold  by  the  administrator  of  David  Scott,  the 
original  grantee,  under  order  of  the  Probate  Court  on  June  1,  1863, 
the  sale  being  on  twelve  months  credit  with  vendor's  lien  retained  in 
the  deed.  That  in  order  to  procure  the  money  to  discharge  this  in- 
debtedness the  said  William  and  Caroline  Brewer,  on  November  30, 
1865,  sold  and  conveyed  the  land  to  Ingham  S.  Roberts,  and  on  the  same 
day  H.  E.  Simpson,  administrator  de  bonis  non  of  said  David  Scott, 
executed  to  said  Brewers  a  release  of  said  vendor's  lien  on  the  land.  It 
is  further  averred  that  this  deed  and  release  are  both  lost  or  destroved, 
as  also  the  records  thereof,  if  ever  recorded,  and  it  was  sought  to  estab- 
lish their  execution  by  circumstantial  evidence. 

Defendant  also  set  up  the  execution  by  plaintiffs  and  Mrs.  Cooper, 
one  of  the  heirs  who  did  not  join  in  the  suit,  of  quitclaim  deeds  to 
W.  H.  Cochran,  and  denies  any  fraud  or  misrepresentation  in  the  pro- 
curement of  the  same. 

The  case  was  tried  without  a  jury  and  judgment  rendered  for  defend- 
ant, from  which  plaintiffs  appeal. 

Without  discussing  the  many  assignments  of  error  in  the  order  in 
which  they  are  stated  in  the  brief,  we  will  first  dispose  of  certain  ques- 
tions which,  in  our  judgment,  are  of  controlling  importance. 

William  and  Caroline  Brewer  are  common  source  of  title,  plaintiffs, 
who  are  their  heirs  at  law,  claiming  title  under  such  heirship,  and  de- 
fendant claiming  title  under  deeds  from  said  William  and  Caroline 
Brewer.  Defendant  established  by  evidence  of  duly  recorded  deeds  title 
in  himself  from  Ingham  S.  Roberts.  The  deeds  from  Roberts  under 
which  he  claims  having  been  made  in  October,  1869,  and  recorded  im- 
mediately thereafter.  To  establish  the  link  in  his  chain  of  title  from 
Brewer  to  Roberts  defendant  endeavored  by  circumstantial  evidence  to 
show  that  William  and  Caroline  Brewer  had  conveyed  the  land  to 
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Roberts  by  deed  executed  November  30,  1869,  which  deed  had  been  lost 
or  destroyed  together  with  the  record  thereof,  if  in  fact  it  had  ever 
been  recorded.  At  any.  rate,  defendant  did  not  claim  to  have  any  other 
proof  of  the  execution  of  this  deed  than  that  afforded  by  certain  circum- 
stances relied  upon  for  that  purpose. 

It  is  not  an  open  question  in  this  State  that  the  execution  of  a  deed 
for  land  may  be  established  by  this  character  of  evidence,  and  the  prin- 
ciple is  not  controverted  by  appellants.  The  circumstances  relied  upon 
were:  open  and  notorious  assertion  and  claim  of  ownership  by  Roberts 
and  those  claiming  under  him  from  the  date  of  Roberts  deeds  in  1869 
down  to  the  present  time,  together  with  payment  of  taxes.  No  actual 
possession  was  shown  in  any  of  the  parties,  plaintiffs  or  defendant  or 
his  vendors,  but  it  was  shown  that  the  land  was  wild  and  unimproved 
land. 

Defendant  further  relied  upon  the  evidence  afforded  by  certain  papers 
and  documents  found  among  the  papers  of  Ingham  S.  Roberts,  who  died 
in  1885,  and  also  the  recitals  in  the  deeds  of  Roberts  executed  in  1869, 
which  are  links  in  defendant's  chain  of  title.  Appellants  objected  to  the 
introduction  in  evidence  of  these  papers  and  documents  and  also  the 
recitals  in  the  deeds  from  Roberts,  and  reserved  proper  bills  of  excep- 
tions to  the  rulings  of  the  court  admitting  the  evidence,  and  the  points 
involved  are  presented  by  proper  assignments  of  error.  In  appellants' 
brief  the  most  serious  attack  is  upon  the  admission  in  evidence  of  the 
recitals  in  the  deeds  from  Roberts. 

On  October  5,  1869,  by  deed  of  that  date  Roberts  sold  and  conveyed 
a  half  interest  in  the  land  in  controversy  to  Dennis  Perkins  and  on 
October  7,  1869,  he  sold  and  conveyed  the  other  half  interest  to  appellee 
Owen  L.  Cochran.  In  the  deed  to  Cochran  appears  the  following  re- 
cital, in  connection  with  the  description  of  the  land  conveyed:  "One 
undivided  half  of  that  one-fourth  of  a  league  of  land  granted  by  the 
State  of  Texas  to  David  Scott  .  .  .  and  conveyed  by  David  Burrell 
and  H.  E.  Simpson,  administrators  representing  the  estate  of  David 
Scott,  deceased,  as  per  deed  dated  June  1,  A.  D.  1863,  and  November 
30,  1865,  to  William  and  Caroline  Brewer,  and  by  them  to  me  as  per 
deed  dated  November  30,  1865,  which  patent  and  deeds  are  here  referred 
to  as  part  of  this  conveyance."  The  deed  to  Perkins  contains  substan- 
tially the  same  recitals. 

The  appellants'  objections  are  to  the  recitals  as  to  the  conveyance  from 
William  and  Caroline  Brewer  to  Roberts,  on  the  ground,  substantially, 
that  they  are  recitals  in  deeds  between  third  parties,  having  no  connec- 
tion with  themselves  or  their  said  ancestors,  and  are  selfserving  declara- 
tions of  Roberts. 

The  other  papers  and  documents  admitted  over  appellants'  objections 
are: 

1.  A  letter  of  Isaiah  Junker  to  Ingham  S.  Roberts,  which  is  here 
inserted  entire: 

"Beaumont,  Texas,  November  27,  1865. 
Dr.  I.  S.  Roberts, 

Dear  Sir :  I  have  almost  succeeded  in  making  the  trade  with  Brewer 
&  wife  for  the  David  Scott  Headright  1107  acres  of  land.     From  all 
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I  have  since  learned,  it  is  better  than  I  represented  it  to  you ;  but  owing 
to  the  fact  of  there  being  no  offices  in  this  county,  the  separate  acknowl- 
edgment of  Mrs.  Brewer  can  not  be  taken,  and  -I  shall  have  to  get  them 
if  possible  to  go  to  Liberty  and  execute  the  papers  there.  Brewer  and 
wife  are  joint  owners  in  the  purchase  of  the  land  at  the  probate  sale, 
and  their  joint  note  was  given  for  the  payment  at  12  months  from  date. 
The  note  is  yet  unpaid  and  I  could  not  make  the  trade  so  as  to  get  titles 
all  right  without  paying  the  note,  so  title  could  be  made  to  Brewer  from 
the  administrator  of  Scott's  estate,  which  I  agreed  to  do,  in  order  to  se- 
cure this  land,  which  is  the  best  bargain  I  know  of  anywhere  at  this 
time.  But  it  will  take  all  the  money  you  and  Gentry  have  in  my  hands, 
$700,  and  something  over,  as  I  am  to  pay  Brewer  and  wife  $150  and 
pay  the  note  and  interest,  amounting  to  over  six  hundred  dollars.  With 
what  I  am  to  pay  Brewer  and  wife  will  make  the  land  cost  near  $800 — 
that  is,  if  we  could  close  the  trade  here,  but  if  I  can  get  them  to  go  to 
Liberty  to  close  the  matter,  I  expect  I  will  have  to  pay  their  expenses, 
which  will  be  twenty-five  or  thirty  dollars  or  more.  This  will  leave 
me  without  any  money  and  one  hundred  dollars  or  over  out  of  my  own 
pocket,  and  will  make  it  necessary  that  I  wait  until  I  get  more  funds 
from  you.  As  I  can  not  call  on  Gentry,  for  the  deed  to  the  land  will 
be  to  you,  I  hope  you  will  not  allow  me  to  be  disappointed  in  getting 
money  to  replace  Gentry's  part  at  once. 

Brewer  is  hard  up  for  money,  and  I  think  will  go  to  Liberty  with 
me  and  finish  the  deed  and  sale.  He  thinks  I  want  the  land  to  pay 
another  debt.  No  other  party  has  yet  made  him  an  offer,  but  I  must  not 
allow  much  time  to  elapse  as  others  might.  There  are  many  strangers 
about  and  I  fear  some  of  them  want  land.  He  has  no  suspicion  that 
I  want  the  land  very  bad. 

I  wrote  you  a  note  by  last  train.  Do  not  fail  to  write  and  send 
money.  Respectfully, 

Isaiah  Junker." 

2.    Certain  entries  from  a  memorandum  or  cash  book  as  follows : 

"Isaiah  Junker.  Dr. 

Nov.  15     Cash  paid  to  self $  10.00 

22     Cash  paid  to  self 25.00 

Cash  given  Junker,  $200 200.00 

Cash  sent  Junker,  $600 C00.00 

Dec.  21      Cash  sent  with  A.  M.  Gentry  by  express 900.00 

Jan.  10      Cash  given  Junker  at  Austin 200.00 

Amt.  balance  paid  him   20.00 

30    Cash  to  self  80.00 

30    Bill  of  groceries,  Milby 41.50 

Land  certif  Stearns  for  640 

4  land  certif  Williams 

Cash  Specie 150.00 

Groceries  at  Gregory    

Do  at  Christians  .  * 21.27 

Aug.  20     Cash  Austin 20.00 


L 
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Appellee  contends  that  the  item  "sent  to  Junker,  $600"  referred  to 
money  sent  to  Junker  by  Roberts  in  obedience  to  the  request*  in  the 
letter,  with  which  to  pay  for  the  Brewer  land.  It  was  proven  in  con- 
nection with  these  papers  that  Roberts  was  a  physician  residing  in  Hous- 
ton at  the  date  of  these  transactions,  and  engaged  in  buying  and  selling 
land;  and  that  Junker  was  at  that  time  a  land  agent  residing  at  Beau- 
mont. It  was  proven  that  Roberts  died  in  1885;  that  the  entries  in 
the  account  book,  which  showed  it  to  be  a  book  of  cash  entries,  were  all 
in  Roberts'  handwriting,  and  both  letter  and  account  book  were  found 
among  Roberts'  papers  and  were  evidently  what  they  purported  to  be. 
The  entries  in  the  account  of  Isaiah  Junker  alleged  to  have  reference  to 
the  purchase  of  this  land  while  not  dated,  were  indubitably  shown  by 
the  dates  of  those  preceding  and  succeeding  it  to  have  been  made  between 
November  22  and  December  21,  and  other  entries  in  the  book  are  suffi- 
cient to  authorize  the  inference  that  the  entries  were  made  during  the 
year  1865.  The  loss  or  destruction  of  the  deed  from  the  Brewers  to 
Roberts,  if  any  such  ever  existed,  was  established  and  the  fact  that  no 
record  of  it  could  be  found,  to  show  the  necessity  of  the  resort  to 
circumstances  in  making  proof  of  its  execution. 

With  reference  to  the  admissibility  of  this  evidence  the  trial  court 
says  in  its  conclusions  of  law:  "The  aforementioned  recitals  made  in 
the  deeds  of  Ingham  S.  Roberts,  as  also  the  letter  in  evidence  written  by 
Isaiah  Junker,  and  the  entries  in  evidence  made  by  said  Ingham  S. 
Roberts,  are  competent  under  the  facts  of  this  case,  not  by  way  of  es- 
toppel or  the  like,  but  as  circumstances  bearing  on  the  issue  as  to 
whether  William  and  Caroline  Brewer  deeded  away  the  land  in  contro- 
versy to  Ingham  S.  Roberts." 

TTie  other  evidence  in  the  record  was  sufficient  to  show  a  continuous 
claim  of  ownership  of,  and  title  to,  this  land  by  those  claiming  under 
the  deeds  of  Roberts  from  the  date  of  his  deed  to  the  present  time  by 
qvery  indicia  of  ownership  short  of  actual  possession  of  the  land.  This 
evidence  consisted  of  various  conveyances  of  the  land,  all  promptly  placed 
upon  record  from  time  to  time,  and  rendition  and  payment  of  taxes. 

Statements  of  one  in  possession  of  land  explanatory  of  such  possession 
have  been  held  admissible  even  though  they  be  selfserving  in  their  ten- 
dency. (Grayson  v.  Lofland,  52  S.  W.  Rep.,  123;  3  Wigmore  on  Ev., 
p.  2296.)  In  this  State  it  has  been  held  that  actual  possession  under 
an  alleged  deed  is  not  an  essential  element  of  proof  of  the  execution  of 
such  deed  by  circumstances,  or  to  create  an  inference  or  presumption  of 
fact  from  such  circumstances,  of  the  execution  of  such  deed.  (Garner 
v.  Lasker,  71  Texas,  431 ;  Baldwin  v.  Goldf rank,  88  Texas,  257.)  Where, 
then,  under  such  rule  it  is  sought  to  establish  such  deed  from  circum- 
stances, and  among  such  circumstances  are  long  and  continuous  claim 
of  title  and  ownership,  which  is  not  shown  to  have  been  disputed  by  any 
adverse  claim,  with  such  indicia  of  ownership  by  payment  of  taxes,  suc- 
cessive conveyances,  etc.,  as  are  here  present,  we  can  see  no  objection  to 
the  application  of  the  rule  referred  to,  to  the  admission  of  evidence  of 
declarations  made  by  persons  claiming  such  title  and  ownership,  which 
serve  to  explain  such  claim  in  cases  where  the  parties  are  all  dead  and 
length  of  time  by  destroying  other,  perhaps  more  satisfactory  proof,  has 
created  the  necessity  of  a  resort  to  the  evidence  of  such  declarations. 
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To  the,  evidence  of  such  claim  of  title  to  land  as  is  afforded  by  selling 
and  conveying  it,  it  might  be  objected  that  it  was  selfserving,  but  we 
think  that  it  has  never  been  held  that  such  fact  can  not  be  resorted  to 
as  evidence  of  a  claim  of  title  thereto,  when  a  resort  to  circumstantial 
evidence  is  had  to  establish  the  execution  of  a  deed  or  the  presumption 
of  a  grant.  Such  claim  of  title  so  evidenced  is  admitted,  not  as  direct 
proof  of  title,  but  to  show  claim  of  title,  which  is  a  circumstance  which 
may  be  considered  in  such  cases,  where  the  resort  to  such  evidence  be- 
comes necessary.  Every  such  sale  and  conveyance  involves  necessarily, 
by  presumption,  a  claim  of  title  in  the  grantor,  which  is  nothing  more 
than  a  declaration  that  he  has  title,  and  it  is  for  that  purpose  that  the 
evidence  is  admitted.  The  recitals  in  the  deed  admitted  in  evidence  go 
only  a  step  further  and  show  a  claim  by  Roberts  that  he  had  title  from 
a  certain  source,  the  execution  of  the  deeds,  in  and  of  itself,  showing 
a  claim  of  title.  The  recitals  were  not  offered,  nor  admitted,  as  direct 
evidence  of  execution  of  the  recited  deeds,  but  only  as  a  circumstance 
showing  a  claim  by  Roberts  made  as  early  as  1869,  nearly  forty  years 
ago,  as  explanatory  of  his  claim  of  title  in  himself,  that  the  Brewers 
had  conveyed  it  to  him.  The  claim  of  title  and  assertion  of  ownership 
as  evidenced  by  various  acts  of  sale  and  conveyances,  all  made  matter 
of  public  record,  and  by  payment  of  taxes  by  his  vendees,  are  admissible 
as  circumstances,  without  actual  possession,  which  is  not  essential,  es- 
pecially in  case  of  wild  land  such  as  this,  of  which  there  has  never  been 
actual  possession  by  anybody.  If,  in  case  Roberts  had  been  in  actual 
possession,  his  declarations  as  to  the  source  of  his  title,  under  the  cir- 
cumstances, would  have  been  admissible  as  a  circumstance  to  show  law- 
ful origin  of  his  title  and  to  explain  the  nature  and  character  of  his 
claim,  we  do  not  see  why  such  evidence  would  not  be  admissible  in  the 
present  case  to  explain  his  claim  of  title,  which  fact  is  in  itself  admissible 
as  a  circumstance  to  prove  the  execution  of  the  deed  which  was  neces- 
sary to  give  lawful  origin  to  his  title.  Mr.  Wigmore  in  his  work  on 
Evidence  says: 

"One  in  possession  of  property  is  presumed  to  be  the  owner  of  it. 
As  making  more  definite  and  significant  the  nature  of  the  person's  cus- 
tody or  occupation,  and  as  giving  it  the  significance  of  an  exclusive  con- 
trol and  of  a  possession  in  the  fullest  sense,  the  acts  and  declarations  of 
claim  of  title  by  the  person  may  be  decisive,  and  should  therefore  be 
considered  for  that  purpose;  without,  however,  conceding  to  them  any 
force  as  hearsay  assertions."  (3  Wigmore  Ev.,  sec.  1779.)  In  this 
connection  the  author  cites  with  approval  the  opinion,  Justice  Paine 
speaking  for  the  court,  in  Roebke  v.  Andrews  (26  Wis.,  311-317),  from 
which  we  quote: 

"The  law  gives  to  the  possession  of  either  real  or  personal  property 
under  a  claim  of  title  the  effect  of  being  prima  facie  evidence  of  title. 
It  is  sometimes  briefly  stated  that  "possession  is  prima  facie  evidence  of 
title."  But,  when  so  stated,  it  is  always  implied  that  the  possession  is' 
under  a  claim  of  title.  It  is  that  fact  which  gives  to  it  its  character 
and  legal  effect.  ...  It  is  thus  seen  that,  wherever  title  is  sought 
to  be  proved  by  possession,  the  claim  of  title  accompanying  that  posses- 
sion is  not  only  proper  but  material  and  necessary  to  be  known.  And  in- 
asmuch as  every  person  whose  title  is  in  issue  is  permitted  to  make  out 
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a  prima  facie  case  by  proving  possession  if  he  choses,  he  must  also  be 
allowed  to  give  character  and  effect  to  that  possession  by  proving  what 
title  he  claimed  in  connection  with  it.  The  immediate  point  of  inquiry 
is,  what  title  was  claimed,  and  not  what  really  existed;  and,  that  being 
so,  inasmuch  as  what  a  man  claims  consists  of  what  he  asserts  and  de- 
clares in  respect  to  his  rights,  his  declarations  are  original  evidence  of 
the  fact.  And  to  allow  him  to  prove  them  for  that  purpose  is  no  more 
liable  to  the  objection  of  allowing  him  to  manufacture  evidence  for  him- 
self by  his  own  statements  than,  it  would  be,  where  it  became  material 
to  prove  a  particular  demand  or  notice,  to  allow  him  to  prove  his  own 
declarations  containing  such  notice  or  demand.  The  very  nature  and 
object  of  the  inquiry  establish  the  limit  to  the  effect  of  his  declarations 
as  evidence.  They  are  evidence  only  to  show  to  what*  extent  he  claimed 
title;  and,  so  far  as  they  go  beyond  that  and  assert  any  facts  in  regard 
to  the  title  they  are  not  evidence  of  any  such  facts." 

In  the  case  of  Harrison  v.  Friar  (28  S.  W.  Rep.,  250),  Justice  Wil- 
liams of  this  court  delivering  the  opinion,  it  was  held  with  regard  to 
recitals  in  a  dee<J  30  years  old  of  exactly  the  same  character  as  those  in 
Roberts'  deeds,  that  they  were  admissible  for  the  purpose  of  showing 
that  the  person  executing  the  deed  (in  the  present  case  Roberts),  and 
his  vendees,  for  more  than  30  years,  claimed  the  land  in  controversy  un- 
der the  conveyance  thus  asserted  by  him  to  exist.  It  was  further  held 
that  "Supplemented  by  other  circumstances  showing  inability  to  pro- 
duce better  evidence  of  the  existence  of  such  transfer,  either  oral  or 
written,  the  assertion  of  a  claim  of  ownership,  etc.,  thereunder,  such 
recitals  would  authorize  the  court  to  presume  or  infer  the  fact  in  ques- 
tion," that  is,  that  Brewer  and  wife  had  parted  with  their  title  to 
Roberts.    Upon  this  point  the  case  is  on  all  fours  with  the  present  case. 

It  must  not  be  forgotten  that  these  recitals  were  made  in  deeds  nearly 
forty  years  old,  which  were  intended  to  be,  and  were  entered  upon  the 
public  records  and  that  they  were  not  made  secretly  in  a  corner,  and 
that  the  evidence  was  admitted  not  as  direct  evidence  of  the  execution 
of  the  recited  deed,  but  only  a  circumstance  to  be  considered  by  the  court 
or  jury  trying  the  case  upon  the  issue  of  title  in  Roberts.  (Texas  Tram 
&  Lumber  Co.  v.  Gwin,  52  S.  W.  Rep.,  112;  Grant  v.  Searcy,  35  S.  W. 
Rep.,  863.)  As  to  the  danger  in  admitting  such  evidence  Mr.  Wigmore 
says :  "In  the  second  place,  the  danger  in  practice  of  using  such  declara- 
tions is  overestimated ;  it  is  not  likely  that  a  jury  would  allow  an  oppos- 
ing claimant's  direct  evidence  of  title  to  be  overthrown  by  the  pos- 
sessor's mere  assertions;  and,  if  there  is  no  such  direct  evidence,  then 
no  great  harm  is  likely  to  be  done  in  allowing  the  possessor  to  strengthen 
the  conceded  presumption  in  his  favor  by  exhibiting  the  positiveness  and 
completeness  of  his  claim.  Both  in  theory  and  in  policy  the  admission 
of  such  declarations  seems  proper."     (3  Wigmore  Ev.,  p.  2297.) 

With  regard  to  the  letter  of  Junker  and  the  entries  in  the  account 
took  of  Roberts  the  evidence  was  of  itself  insignificant,  but  we  have,  in- 
dependent of  it,  the  assertion  of  Roberts,  made  in  1869  by  the  execution 
of  deeds  by  him,  that  the  land  belonged  to  him,  this  assertion  or  claim 
being  involved  in  the  fact  that  he  undertook  to  sell  and  convey  it  as 
his  own.  We  have  further  his  claim,  at  the  same  time,  as  shown  by  the 
recitals  in  the  deeds,  that  his  claim  of  title  rested  upon  a  deed  to  him 
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from  William  and  Caroline  Brewer,  the  only  source  from  which  he  could 
get  title,  executed  November  30, 1865.  In  connection  with  this  evidence, 
and  with  evidence  that  Roberts  lived  at  that  time  in  Houston  and  was 
engaged  in  buying  and  selling  land  for  profit,  and  that  Junker  was  a 
real  estate  agent  at  Beaumont,  appellee  offered  in  evidence  the  letter 
of  Junker  to  Roberts  dated  November  27,  1865,  found  among  the  pri- 
vate papers  of  Roberts  where  such  a  letter,  if  genuine,  would  properly 
be  found,  the  purport  of  which  was  to  advise  Roberts  that  he,  Junker, 
had,  as  agent  for  Roberts,  about  closed  the  trade  with  William  and  Caro- 
line Brewer  for  the  David  Scott  Headright  (the  land  in  controversy) 
and  requesting  Roberts  to  send  him  more  money,  as  that  which  he  had 
in  his  hands  was  not  sufficient  to  pay  for  the  land.  In  connection  with 
the  letter  appellee  offered  in  evidence  the  original  entries  in  Roberts 
handwriting  in  an  old  account  book  kept  by  him  at  the  time,  which  en- 
tries showed  that  at  some  date  between  November  27  and  December  22, 
1865,  Roberts  sent  to  Junker  $600.  It  was  a  reasonable  and  presumable 
inference  to  be  drawn  by  the  court  or  jury  trying  the  case  that  the  entry 
was  about  the  time  of  and  immediately  succeeding  the  date  of  Junker's 
letter.  These  two  items  of  evidence  were  admitted  and  considered  by 
the  court  trying  the  case  as  a  jury  as  circumstances  merely  tending  to 
support  appellee's  claim,  along  with  other  circumstances  offered  and 
admitted  for  that  purpose.  The  whole  doctrine  of  the  proof  of  facts 
by  circumstantial  evidence  which,  while  not  directly  establishing  the 
fact  sought  to  be  proven,  establishes  other  facts  from  which  the  existence 
of  the  disputed  fact  may  be,  with  more  or  less  probability,  inferred, 
rests  upon  the  acknowledged  results  of  human  experience.  "The  con- 
clusions and  tests  of  human  experience  must  constantly  control  the 
standards  of  legal  logic." 

We  think  the  following  is  a  sound  rule  for  the  government  of  courts 
in  passing  upon  the  admissibility  of  such  evidence  as  applicable  to  the 
Junker  letter,  the  entries  in  the  account  book  and  also  the  recitals  in 
the  deeds: 

"But  yet  the  competency  of  a  collateral  fact  to  be  used  as  the  basis  of 
legitimate  argument  is  not  to  be  determined  by  the  conclusiveness  of 
the  inferences  it  may  afford  in  reference  to  the  litigated  fact.  It  is 
enough  if  these  may  tend,  even  in  a  slight  degree,  to  elucidate  the  in- 
quiry or  to  assist,  though  remotely,  to  a  determination  probably  founded 
in  truth.  Indeed,  to  require  a  necessary  relation  between  the  fact 
known  and  the  fact  sought  would  sweep  away  many  sources  of  testi- 
mony to  which  men  daily  recur  in  the  ordinary  business  of  life;  and 
that  can  not  be  rejected  by  a  judicial  tribunal  without  hazard  of  shutting 
out  the  light.  Merely  foreign  matter  must  be  avoided;  but,  though  in 
appearance  foreign,  if  it  bear  at  all  on  the  main  subject,  it  must  be 
heard.  .  .  .  The  convincing  power  of  the  influence  is  for  the  jury, 
when  weighing  the  value  of  the  fact  proved, — not  for  the  judge,  in  de- 
termining the  bare  question  of  its  relevancy ;  it  is  sufficient  for  the  pur- 
poses of  his  inquiry  that  it  has  some  affinity  with  the  principal  inquiry, 
though  this  may  be  weak  or  remote."    .    .    . 

"But  as  a  safe  practical  rule  it  may  be  laid  down  that  in  no  case  is 
evidence  to  be  excluded  of  any  fact  or  circumstances,  connected  with 
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the  principal  transaction,  from  which  an  inference  to  the  truth  of  a 
disputed  fact  can  reasonably  be  made/'     .     .     . 

"The  proper  test  for  the  admissibility  of  evidence  ought  to  be,  we 
think,  whether  it  has  a  tendency  to  affect  belief  in  the  mind  of  a  rea- 
sonably cautious  person  who  should  receive  and  weigh  it  with  judicial 
fairness."  (Stevenson  v.  Stewart,  11  Pa.,  308,  cited  in  1  Wigmore  on 
Evidence,  107,  108.) 

We  think  it  can  safely  be  said  that  to  one  seeking  the  truth  as  to  the 
facts  in  controversy,  unbiased  by  interest  or  other  motive  to  affect  him 
in  such  search,  each  of  the  circumstances  referred  to,  and  more  especial- 
ly all  of  them  when  taken  together,  would  be  considered  as  entitled  to 
serious  consideration,  in  ascertaining  whether  or  not  Brewer  and  wife 
had  conveyed  the  land. 

We  are  of  the  opinion  that  the  court  did  not  err  in  admitting  any  of 
the  evidence  referred  to  "as  competent  under  the  facts  of  this  case,  not 
by  way  of  estoppel,  but  as  circumstances  bearing  on  the  issue  as  to 
whether  William  and  Caroline  Brewer  deeded  away  the  land  in. contro- 
versy to  Ingham  S.  Roberts,"  as  indicated  in  its  conclusions  of  law. 

In  connection  with  this  evidence  it  was  proven  that  Perkins  to  whom 
Roberts  conveyed  a  one-half  interest  in  the  land  in  1869,  under  which 
deed  appellee  proved  title  in  himself,  rendered  one-half  of  the  land  for 
taxation  for  every  year  from  1871  to  1901.  It  was  not  shown  that 
Cochran  rendered  the  other  half  for  taxes  until  1882,  but  rendition  bv 
him  for  nearly  every  year  from  that  time  to  the  present  was  shown, 
and  there  was  evidence  tending  to  show  that  the  vendees  of  Roberts  had 
paid  all  taxes  on  the  land  since  the  date  of  his  deeds  to  Perkins  and 
Cochran.  The  land  was  rendered  for  taxes  by  Brewer  for  the  years 
1863  and  1864  and  never  afterwards.  Nor  is  there  any  claim  that  he 
or  his  heirs  ever  rendered  it  for  taxes  or  paid  taxes  on  it  except  for 
these  two  years,  which  were  the  years  during  which  he  and  his  wife  were 
the  owners,  if  appellee's  contention  that  he  sold  it  in  1865  is  correct. 
Brewer  and  wife  left  Jefferson  County,  where  they  were  living  at  the 
time  of  the  alleged  sale,  in  1868,  and  removed  to  Kimble  County  with 
their  family  except  one  married  daughter  who  remained  in  Jeflferson 
County.  William  Brewer  died  in  1886  and  his  wife  in  1892  in  Kimble 
County.  They  were  poor  people  with  very  little  of  this  world's  goods. 
As  expressed  in  appellant's  brief,  "they  were  in  hard  straits  after  the 
war."  The  evidence  on  the  whole  authorizes  the  conclusion  that  neither 
Brewer  nor  his  wife,  nor  any  of  his  heirs,  ever  asserted  in  any  way  any 
title  or  claim  of  ownership  in  the  land,  after  the  date  of  the  alleged 
sale  to  Roberts.  The  evidence  referred  to  was  sufficient  to  authorize  the 
inference  or  presumption  of  fact,  that  Roberts'  title  had  a  lawful  origin 
in  a  deed  from  Brewer  and  wife.  In  establishing  the  execution  of  a 
deed  by  circumstantial  evidence,  that  is,  as  an  inference  from  proven 
circumstances,  it  is  not  necessary  that  these  circumstances  should  re- 
move all  reasonable  doubt  of  the  execution  of  the  deed.  It  needs  only 
that  the  fact  be  established  as  other  facts  are  required  to  be  proven  in 
civil  cases,  by  a  preponderance  of  the  evidence.  (Grayson  v.  Lofland, 
supra;  Fletcher  v.  Fuller,  120  U.  S.,  534.) 

The  evidence  being,  in  our  opinion,  sufficient  to  support  the  court's 
conclusion  of  fact  that  Brewer  and  wife  had  sold  and  conveyed  the  lana 
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to  Roberts,  we  can  not  say  there  was  error  in  such  conclusion.  This 
is  decisive  of  the  case,  as  in  this  view  appellee  does  not  need  the  quit- 
claims from  appellants  to  make  his  title  good.  This,  moreover,  removes 
.every  ground  upon  which  said  conveyances  are  attacked  by  appellants. 
Upon  this  branch  of  the  case,  however,  our  conclusions  are  that,  inde- 
pendently of  the  trial  court's  conclusions  upon  the  issue  of  the  execution 
of  the  deed  from  Brewer  and  wife,  the  quitclaim  deeds  of  appellants 
were  a  bar  to  their  recovery  until  they  were  cancelled  and  set  aside  for 
the  reasons  set  out  in  plaintiffs'  petition.  Plaintiffs  having  alleged 
that  these  deeds  were  executed  upon  the  false  representations  of  Coch- 
ran that  William  and  Caroline  Brewer  had  in  their  lifetime  sold  and 
conveyed  the  land,  they  had  the  burden  of  establishing  by  a  preponder- 
ance of  the  evidence  that  these  representations  were  made;  that  they 
were  thereby  induced  to  execute  the  deeds ;  and  that  such  representations 
were  not  true.  Appellants  failed  utterly  to  show,  affirmatively,  that 
Brewer  and  wife  had  not  sold  and  conveyed  the  land  as  claimed  by 
appellee,  but  relied  upon  the  failure  of  appellee  to  show  that  this  had 
been  done.  If  appellee  had  had  only  the  alleged  title  from  William  and 
Caroline  Brewer  to  rely  upon,  upon  failure  to  establish  such  deed  appel- 
lants would  have  been  entitled  to  recover  upon  their  title  by  heirship. 
To  meet  appellee's  defense  under  the  deeds  from  themselves  they  had  to 
go  further  and  overthrow  these  deeds.  The  trial  court  found  that  the 
representations  of  Cochran  had  not  been  proved,  by  a  preponderance  of 
the  evidence,  to  be  false,  and  in  this  conclusion  we  agree,  and  upon  this 
ground  also  appellants  were  not  entitled  to  recover.  The  evidence  re- 
buts every  inference  of  fraud  on  the  part  of  Cochran,  legal  or  moral. 
It  shows  not  only  that  he  believed  that  the  Brewers  had  sold  and  con- 
veyed the  land,  but  that  he  had  abundant  grounds  for  such  belief.  If  he 
did  not  tell  appellants  the  grounds  for  such  belief,  they  could  not  rea- 
sonably have  concluded  that  he  was  speaking  of  a  matter  of  which  he 
had  actual  personal  knowledge.  (14  Am.  &  Eng.  Ency.  of  Law,  pp. 
99,  100.) 

We  have  not  thought  it  necessary  to  discuss  the  numerous  assignments 
of  error  and  propositions  thereunder  in  appellant's  brief,  which  are 
multiplied  beyond  any  necessity  therefor  in  the  proper  presentation  of 
the  issues  involved,  and  the  brief  in  consequence  extended  beyond  any 
reasonable  limits. 

What  we  have  said  disposes  of  all  of  the  assignments  of  error  urged 
by  appellants,  each  of  which  is  overruled.  Finding  no  error  the  judg- 
ment of  the  trial  court  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


1907.]      Hakby  Bros.  Co.  v.  Thompson  Davis  Power  Co.         189 


FEBRUARY,  1907. 


Harry  Brothers  Company  et  al.  v.  Thompson  Davis  Power  Com- 
pany et  AL. 

Decided  February  1,  1907. 

1.— -Judgment  Final  After  Term. 

After  the  expiration  of  the  term  a  judgment  rendered  during  the  term  is 
final  and  conclusive  of  the  rights  of  the  parties,  and  can  only  be  vacated  by 
a  direct  proceeding  for  that  purpose  upon  equitable  grounds. 

ft. — Same— Beceivership— Prior  Attachment. 

At  the  instance  of  certain  creditors  a  receiver  was  appointed  by  the  District 
Court  for  an  insolvent  corporation;  prior  to  such  appointment  another  creditor 
had  sued  in  the  County  Court  and  attached  a  part  of  the  assets  of  the  cor- 
poration; the  receiver  applied  to  the  District  Court  for  an  order  requiring  the 
sheriff  to  turn  over  to  him  the  attached  property,  which  application  was  re- 
ferred to  a  master  in  chancery;  the  attaching  creditor  appeared  before  the 
master  and  claimed  a  superior  lien  to  the  attached  property;  the  master  re- 
ported that  the  attached  property  should  be  turned  over  to  the  receiver  to 
be  sold  by  him,  and  that  the  attaching  creditor  should  intervene  in  the  re- 
ceivership proceedings;  this  report  was  approved,  and  an  order  made  directing 
all  persons  having  claims  against  the  corporation  to  intervene;  in  the  receiver- 
ship suit  the  master,  after  due  notice  to  all  persons  having  claims  against  the 
corporation,  reported  that  the  plaintiffs  in  that  suit  were  entitled  to  a  first 
lien  upon  the  assets  of  the  corporation  and  his  report  was  made  the  final 
judgment  of  the  court,  and  the  property  ordered  sold  and  distributed;  at  a 
subsequent  term,  but  before  the  distribution  of  the  proceeds  of  sale  by  the 
receiver,  the  attaching  creditor  filed  a  pleading  in  the  receivership  suit  in  the 
District  Court  showing  that  his  attachment  lien  had  been  foreclosed  in  the 
County  Court  and  praying  that  its  judgment  be  given  priority  over  the  claims 
of  all  other  creditors;  this  prayer  was  granted  by  the  District  Court  without 
any  order  setting  aside  its  former  judgment  and  without  notice  to  other  cred- 
itors. Held,  that  by  the  pleading  filed  by  the  attaching  creditor  in  answer 
to  the  application  of  the  receiver  to  have  the  attached  property  turned  over 
to  him,  the  attaching  creditor  made  itself  a  party  to  the  receivership  proceed- 
ings and  the  judgment  therein  at  a  former  term  was  conclusive  of  its  rights. 
Its  remedy  was  by  appeal  therefrom. 

Error  from  the  District  Court  of  Jefferson  County.  Tried  below  before 
Hon.  A.  T.  Watts. 

Molette  &  Wilkerson,  for  plaintiffs  in  error. — The  court  erred  in  per- 
mitting the  filing  of  the  intervention  of  the  Sarpy  Oil  and  Transportation 
Company  on  May  4,  1904,  after  the  rendition  of  final  judgment  in  the 
appellant's  favor  at  the  preceding  term  of  court.  Van  Bibber  v.  Geer, 
12  Texas,  17 ;  Stewart  v.  State,  42  Texas,  242 ;  Pacific  Express  Company 
v.  Williams,  2  Texas  App.  Civ.,  716;  3  Pom.  Eq.,  par.  1320,  note  1;  11 
Encyclopedia  of  Pleading  and  Practice,  503 ;  Brown  v.  Saul,  16  Am.  Dec., 
175 "(note)  ;  Central  Trust  Company  v.  St.  Louis  Ey.  Co.,  24  Fed.  Bep., 
151. 
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PLEASANTS,  Associate  Justice. — Plaintiffs  in  error  having  claims 
against  the  Thompson  Davis  Power  Company,  an  insolvent  corporation, 
brought  suit  thereon  and  applied  for  the  appointment  of  a  receiver  to 
take  charge  of  and  administer  the  assets  of  said  corporation. 

The  application  for  receivership  was  heard  by  the  court  on  August  14, 
1903,  and  was  granted,  and  B.  L.  Montgomery  was  appointed  and  quali- 
fied as  receiver.  Prior  to  the  institution  of  this  suit  the  Sarpy  Oil  & 
Transportation  Company,  one  of  the  appellees  herein,  had  brought  suit 
in  the  County  Court  of  Jefferson  County  on  a  claim  held  by  it  against 
the  Thompson  Davis  Power  Company  and  had  in  said  suit  procured  the 
issuance  and  levy  pf  an  attachment  upon  a  portion  of  the  property  of 
the  last  named  company. 

On  August  18,  1903,  the  receiver  applied  to  the  court  for  an  order  di- 
recting the  sheriff  to  turn  over  to  him  the  property  held  under  the 
attachment  issued  in  the  suit  of  the  Sarpy  Company.  This  application 
was  referred  by  the  court  to  the  Master  in  Chancery.  The  Sarpy  Com- 
pany appeared  before  the  Master  and  in  answer  to  the  application  set 
up  the  facts  of  the  institution  of  its  suit  in  the  County  Court  and  the 
levy  of  the  attachment  prior  to  the  institution  of  the  receivership  proceed- 
ings and  claimed  that  by  virtue  of  such  facts  it  had  secured  a  lien  on  the 
property  superior  to  any  asserted  in  the  receivership  suit.  It  further  an- 
swered as  follows: 

"The  Sarpy  Oil  Transportation  Company  make  no  objection  to  having 
this  property  returned  over  to  the  receiver  in  this  cause  if  this  Honorable 
Court  shall  see  proper  to  so  direct,  but  does  claim  a  prior  lien  upon  the 
said  property  and  upon  the  proceeds  thereof,  if  sold,  to  satisfy  the  amount 
of  indebtedness  due  from  the  defendant,  Thompson  Davis  Power  Com- 
pany, to  the  Sarpy  Oil  Transportation  Company  which  indebtedness  is 
made  the  basis  of  the  aforesaid  suit  No.  654  pending  in  the  County  Court 
of  Jefferson  County,  Texas,  as  well  as  to  pay  all  costs  incurred  in  said 
suit,  including  costs  incurred  by  the  sheriff  in  keeping  and  preserving 
the  said  property,  and  claims  that  by  virtue  of  the  attachment  issued  as 
aforesaid  and  levied  upon  said  property,  it  has  secured  an  attachment 
lien  prior  to  the  claims  of  any  other  party  upon  the  said  property  and 
its  proceeds." 

"The  Sarpy  Oil  Transportation  Company  would  further  show  that 
the  property  aforesaid  is  in  danger  of  serious,  immediate  and  constant 
deterioration,  and  that  the  keeping  of  the  same  until  the  trial  of  said 
cause  No.  654  in  County  Court  of  Jefferson  County,  Texas,  or  until  the 
rights  of  the  parties  can  be  adjudicated  in  this  cause,  will  necessarily  be 
attended  with  such  expense  and  also  with  such  deterioration  in  value  as 
to  greatly  lessen  the  amount  likely  to  be  realized  therefrom."  The  answer 
concludes  with  a  prayer  that  the  property  be  ordered  sold  and  that  the 
proceeds  be  deposited  in  the  registry  of  the  court  subject  to  further  or- 
ders of  the  court. 

After  hearing  the  application  and  answer  the  Master  reported  to  the 
court  that  in  his  judgment  the  property  should  be  turned  over  to  the 
receiver  and  sold  by  him  and  that  the  Sarpy  Company  should  intervene 
in  the  receivership  proceedings.  This  report  was  approved  by  the  court 
on  September  24,  1903,  and  an  order  made  directing  the  sheriff  to  turn 
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over  the  property  to  the  receiver,  and  directing  all  persons  having  claims 
against  the  Thompson  Davis  Power  Company  to  intervene  in  this  suit. 

On  November  28,  1903,  the  defendant  Thompson  Davis  Power  Com- 
pany answered  and  upon  a  hearing  had  before  the  Master  he  reported 
allowing  the  claim  of  appellants  as  a  first  lien  upon  the  property  in  the 
hands  of  the  receiver.  This  report  was  approved  by  the  court  on  February 
16,  1904,  and  a  judgment  entered  in  favor  of  appellants  for  the  respec- 
tive amounts  claimed  by  them  and  foreclosing  their  lien  on  the  property 
and  ordering  it  sold  by  the  receiver. 

It  does  not  appear  that  any  pleading  had  been  filed  in  the  suit  by  the 
Sarpy  Company  prior  to  the  rendition  of  this  judgment  other  than  that 
filed  by  it  in  answer  to  the  application  of  the  receiver  to  have  the  proper- 
ty held  under  the  attachment  ordered  turned  over  to  him,  the  contents  of 
which  have  been  before  stated.  The  judgment  above  referred  to  recites 
that  all  parties  to  the  suit  were  duly  served  with  notice  and  appeared 
before  the  Master  in  person  or  by  attorney  and  that  no  exception  had  been 
filed  to  the  Master's  report. 

In  pursuance  of  this  judgment  the  receiver  sold  the  property  as  di- 
rected and  made  report  of  such  sale  on  July  14,  1904.  This  report  shows 
that  the  proceeds  of  such  sale  had  been  applied  by  the  receiver  to  the 
payment  of  all  claims  which  had  been  allowed  by  the  court,  including  the 
claims  of  appellants,  and  that  he  still  held  in  his  hands  a  balance  of 
$320.70.  Prior  to  the  filing  of  this  report,  however,  the  Sarpy  Company 
had  filed  a  pleading  setting  up  that  it  had  obtained  a  judgment  in  the 
County  Court  of  Jefferson  County  on  its  claim  against  the  Thompson 
Davis  Power  Company  with  foreclosure  of  its  attachment  lien  and  pray- 
ing that  its  claim  evidenced  by  said  judgment  be  given  priority  over  all 
other  claims  asserted  in  the  receivership  suit  and  the  receiver  be  directed 
to  pay  said  claim  first  out  of  the  proceeds  of  the  sale  of  the  property  which 
had  come  into  his  hands.  This  pleading  was  filed  on  May  4,  1904,  dur- 
ing a  subsequent  term  of  the  court  to  that  at  which  the  judgment  before 
mentioned  in  favor  of  appellants  was  rendered.  No  notice  was  given  of 
the  filing  of  this  plea. 

On  July  16,  1904,  the  court  considered  this  plea  and  without  setting 
aside  the  former  judgment  in  favor  of  appellants  rendered  and  entered  a 
judgment  fixing  a  first  lien  in  favor  of  the  Sarpy  Company  for  the 
amount  of  the  County  Court  judgment  upon  all  of  the  property  and 
the  proceeds  of  the  sale  of  property  in  the  hands  of  the  receiver  and 
directing  that  the  amount  of  the  Sarpy  Company  judgment  be  paid  out 
of  the  funds  in  his  hands. 

The  receiver  failed  to  comply  with  this  order,  and  on  September  16, 
1904,  the  Sarpy  Company  filed  a  motion  asking  that  he  be  cited  for 
contempt  and  that  the  court  should  take  such  steps  as  might  be  deemed 
proper  to  enforce  its  said  judgment. 

Upon  the  hearing  of  this  motion  on  December  27,  1904,  the  court 
set  aside  the  previous  judgment  giving  appellants  a  prior  lien  upon 
the  property  and  adjudged  that  the  attachment  lien  of  the  Sarpy  Com- 
pany was  entitled  to  priority.  This  judgment  recites  that  it  is  the 
final  decree  in  the  receivership  suit  and  proceeds  to  adjust  the  respec- 
tive rights  of  all  the  parties  to  the  proceeding  and  orders  a  distribution 
of  all  of  the  assets  that  had  come  into  the  hands  of  the  receiver. 
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PLEASANTS,  Associate  Justice. — Plaintiffs  in  error  having  claims 
against  the  Thompson  Davis  Power  Company,  an  insolvent  corporation, 
brought  suit  thereon  and  applied  for  the  appointment  of  a  receiver  to 
take  charge  of  and  administer  the  assets  of  said  corporation. 

The  application  for  receivership  was  heard  by  the  court  on  August  14, 
1903,  and  was  granted,  and  E.  L.  Montgomery  was  appointed  and  quali- 
fied as  receiver.  Prior  to  the  institution  of  this  suit  the  Sarpy  Oil  & 
Transportation  Company,  one  of  the  appellees  herein,  had  brought  suit 
in  the  County  Court  of  Jefferson  County  on  a  claim  held  by  it  against 
the  Thompson  Davis  Power  Company  and  had  in  said  suit  procured  the 
issuance  and  levy  pf  an  attachment  upon  a  portion  of  the  property  of 
the  last  named  company. 

On  August  18,  1903,  the  receiver  applied  to  the  court  for  an  order  di- 
recting the  sheriff  to  turn  over  to  him  the  property  held  under  the 
attachment  issued  in  the  suit  of  the  Sarpy  Company.  This  application 
was  referred  by  the  court  to  the  Master  in  Chancery.  The  Sarpy  Com- 
pany appeared  before  the  Master  and  in  answer  to  the  application  set 
up  the  facts  of  the  institution  of  its  suit  in  the  County  Court  and  the 
levy  of  the  attachment  prior  to  the  institution  of  the  receivership  proceed- 
ings and  claimed  that  by  virtue  of  such  facts  it  had  secured  a  lien  on  the 
property  superior  to  any  asserted  in  the  receivership  suit.  It  further  an- 
swered as  f 0II0W8 : 

"The  Sarpy  Oil  Transportation  Company  make  no  objection  to  having 
this  property  returned  over  to  the  receiver  in  this  cause  if  this  Honorable 
Court  shall  see  proper  to  so  direct,  but  does  claim  a  prior  lien  upon  the 
said  property  and  upon  the  proceeds  thereof,  if  sold,  to  satisfy  the  amount 
of  indebtedness  due  from  the  defendant,  Thompson  Davis  Power  Com- 
pany, to  the  Sarpy  Oil  Transportation  Company  which  indebtedness  is 
made  the  basis  of  the  aforesaid  suit  No.  654  pending  in  the  County  Court 
of  Jefferson  County,  Texas,  as  well  as  to  pay  all  costs  incurred  in  said 
suit,  including  costs  incurred  by  the  sheriff  in  keeping  and  preserving 
the  said  property,  and  claims  that  by  virtue  of  the  attachment  issued  as 
aforesaid  and  levied  upon  said  property,  it  has  secured  an  attachment 
lien  prior  to  the  claims  of  any  other  party  upon  the  said  property  and 
its  proceeds." 

"The  Sarpy  Oil  Transportation  Company  would  further  show  that 
the  property  aforesaid  is  in  danger  of  serious,  immediate  and  constant 
deterioration,  and  that  the  keeping  of  the  same  until  the  trial  of  said 
cause  No.  654  in  County  Court  of  Jefferson  County,  Texas,  or  until  the 
rights  of  the  parties  can  be  adjudicated  in  this  cause,  will  necessarily  be 
attended  with  such  expense  and  also  with  such  deterioration  in  value  as 
to  greatly  lessen  the  amount  likely  to  be  realized  therefrom."  The  answer 
concludes  with  a  prayer  that  the  property  be  ordered  sold  and  that  the 
proceeds  be  deposited  in  the  registry  of  the  court  subject  to  further  or- 
ders of  the  court. 

After  hearing  the  application  and  answer  the  Master  reported  to  the 
court  that  in  his  judgment  the  property  should  be  turned  over  to  the 
receiver  and  sold  by  him  and  that  the  Sarpy  Company  should  intervene 
in  the  receivership  proceedings.  This  report  was  approved  by  the  court 
on  September  24,  1903,  and  an  order  made  directing  the  sheriff  to  turn 
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over  the  property  to  the  receiver,  and  directing  all  persons  having  claims 
against  the  Thompson  Davis  Power  Company  to  intervene  in  this  suit. 

On  November  28,  1903,  the  defendant  Thompson  Davis  Power  Com- 
pany answered  and  upon  a  hearing  had  before  the  Master  he  reported 
allowing  the  claim  of  appellants  as  a  first  lien  upon  the  property  in  the 
hands  of  the  receiver.  This  report  was  approved  by  the  court  on  February 
16,  1904,  and  a  judgment  entered  in  favor  of  appellants  for  the  respec- 
tive amounts  claimed  by  them  and  foreclosing  their  lien  on  the  property 
and  ordering  it  sold  by  the  receiver. 

It  does  not  appear  that  any  pleading  had  been  filed  in  the  suit  by  the 
Sarpy  Company  prior  to  the  rendition  of  this  judgment  other  than  that 
filed  by  it  in  answer  to  the  application  of  the  receiver  to  have  the  proper- 
ty held  under  the  attachment  ordered  turned  over  to  him,  the  contents  of 
which  have  been  before  stated.  The  judgment  above  referred  to  recites 
that  all  parties  to  the  suit  were  duly  served  with  notice  and  appeared 
before  the  Master  in  person  or  by  attorney  and  that  no  exception  had  been 
filed  to  the  Master's  report. 

In  pursuance  of  this  judgment  the  receiver  sold  the  property  as  di- 
rected and  made  report  of  such  sale  on  July  14, 1904.  This  report  shows 
that  the  proceeds  of  such  sale  had  been  applied  by  the  receiver  to  the 
payment  of  all  claims  which  had  been  allowed  by  the  court,  including  the 
claims  of  appellants,  and  that  he  still  held  in  his  hands  a  balance  of 
$320.70.  Prior  to  the  filing  of  this  report,  however,  the  Sarpy  Company 
had  filed  a  pleading  setting  up  that  it  had  obtained  a  judgment  in  the 
County  Court  of  Jefferson  County  on  its  claim  against  the  Thompson 
Davis  Power  Company  with  foreclosure  of  its  attachment  lien  and  pray- 
ing that  its  claim  evidenced  by  said  judgment  be  given  priority  over  all 
other  claims  asserted  in  the  receivership  suit  and  the  receiver  be  directed 
to  pay  6aid  claim  first  out  of  the  proceeds  of  the  sale  of  the  property  which 
had  come  into  his  hands.  This  pleading  was  filed  on  May  4,  1904,  dur- 
ing a  subsequent  term  of  the  court  to  that  at  which  the  judgment  before 
mentioned  in  favor  of  appellants  was  rendered.  No  notice  was  given  of 
the  filing  of  this  plea. 

On  July  16,  1904,  the  court  considered  this  plea  and  without  setting 
aside  the  former  judgment  in  favor  of  appellants  rendered  and  entered  a 
judgment  filing  a  first  lien  in  favor  of  the  Sarpy  Company  for  the 
amount  of  the  County  Court  judgment  upon  all  of  the  property  and 
the  proceeds  of  the  sale  of  property  in  the  hands  of  the  receiver  and 
directing  that  the  amount  of  the  Sarpy  Company  judgment  be  paid  out 
of  the  funds  in  his  hands. 

The  receiver  failed  to  comply  with  this  order,  and  on  September  16, 
1904,  the  Sarpy  Company  filed  a  motion  asking  that  he  be  cited  for 
contempt  and  that  the  court  should  take  such  steps  as  might  be  deemed 
proper  to  enforce  its  said  judgment. 

Upon  the  hearing  of  this  motion  on  December  27,  1904,  the  court 
set  aside  the  previous  judgment  giving  appellants  a  prior  lien  upon 
the  property  and  adjudged  that  the  attachment  lien  of  the  Sarpy  Com- 
pany was  entitled  to  priority.  This  judgment  recites  that  it  is  the 
final  decree  in  the  receivership  suit  and  proceeds  to  adjust  the  respec- 
tive rights  of  all  the  parties  to  the  proceeding  and  orders  a  distribution 
of  all  of  the  assets  that  had  come  into  the  hands  of  the  receiver. 
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We  shall  not  discuss  the  assignments  of  error  in  detail,  the  question 
presented  which,  in  our  opinion,  is  controlling  in  the  disposition  of 
this  appeal,  is  whether  the  trial  court  had  the  authority  to  set  aside  the 
judgment  in  favor  of  appellants  upon  the  application  of  the  Sarpy  Com- 
pany made  at  a  subsequent  term  of  court  to  that  at  which  such  judg- 
ment was  rendered. 

We  think  this  question  must  be  answered  in  the  negative.  The  judg- 
ment of  February  16,  1904,  is  a  final  judgment  fixing  the  lien  of  ap- 
pellants against  all  parties  to  the  proceeding,  and  any  party  thereto 
not  satisfied  therewith  was  required  to  file  motion  for  new  trial  and 
have  the  same  acted  on  at  the  term  of  court  at  which  the  judgment  was 
rendered,  and  if  such  motion  was  not  granted  the  complaining  party 
could  have  appealed  from  raid  judgment.  We  think  the  pleading  of 
the  Sarpy  Company  filed  i:i  answer  to  the  application  of  the  receiver 
to  have  the  property  attached  by  said  company  turned  over  to  him,  put 
said  company  in  court  and  made  it  a  party  to  the  judgment  in  favor  of 
appellants,  and  not  having  filed  a  motion  for  new  trial  in  proper  time 
the  judgment  could  only  be  set  aside  upon  equitable  grounds  in  a  suit 
brought  for  that  purpose.  (Graham  v.  Coolidge,  5  Texas  Ct.  Sep., 
797.) 

That  a  court  has  no  authority  to  entertain  a  motion  for  a  new  trial 
after  the  expiration  of  the  term  at  which  the  judgment  sought  to  be 
set  aside  was  rendered  is  well  settled.  (Luther  v.  Western  U.  Tel.  Co., 
1  Texas  Ct.  Sep.,  426.) 

Whatever  may  be  the  rights  of  the  Sarpy  Company  against  the  re- 
ceiver and  the  other  parties  who  obtained  no  judgment  fixing  a  lien 
upon  the  property,  we  think  that  the  judgment  fixing  appellants'  lien 
is  final  and  conclusive,  and  the  plea  and  motions  filed  by  said  company 
insofar  as  they  seek  to  disturb  the  judgment  in  favor  of  appellants 
should  be  dismissed. 

From  this  conclusion  it  follows  that  the  judgment  of  the  court  below 
should  be  reversed  and  judgment  hero  rendered  dismissing  the  plea  and 
motion  of  the  Sarpy  Company  insofar  as  they  seek  to  set  aside  the 
judgment  in  favor  of  appellants,  and  it  has  been  so  ordered. 

Reversed  and  rendered. 


J.  M.  Guffey  Petroleum  Company  v.  W.  S.  Nearn. 

Decided  February  2,  1907. 
1. — Garnishment — Pledgee — Liability. 


Where  a  garnishee  has  in  his  possession  property  of  a  debtor  pledged 
with  the  garnishee  by  the  debtor  to  secure  the  faithful  performance  of  a  con- 
tract existing  between  the  garnishee  and  the  debtor,  and  the  garnishee  unlaw- 
fully and  without  just  cause  declares  the  contract  terminated  and  the  pledged 
property  forfeited  to  himself,  the  garnishing  creditor  has  the  same  rights 
against  the  garnishee  as  the  debtor  would  have  and  is  entitled  to  judgment  for 
the  value  of  the  pledged  property  appropriated  by  the  garnishee. 

2. — Briefs  Should  be  Brief. 

The  growing  evil  of  preparing  lengthy  briefs  condemned.  Briefs  are  in- 
tended not  only  to  aid  the  Appellate  Court  in  reaching  a  correct  decision,  but 
also  to  enable  the  court  to  dispose  of  the  cause  with  the  least  labor  and  con- 
sumption of  time. 
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Appeal  from  the  County  Court  of  Jefferson  County.  Tried  below  be- 
fore Hon.  D.  P.  Wheat. 

* 

Greets  &  Nail  and  Carlton  &  Proctor,  for  appellant. — In  order  for  the 
plaintiff  to  maintain  his  garnishment  it  was  incumbent  upon  him  to 
show  that  garnishee  held  the  2,500  barrels  of  oil,  or  the  subject  mat- 
ter of  said  contest,  as  the  property  of  defendants,  and  that  there  was 
no  condition  precedent  and  no  impediment  of  any  sort  between  the  gar- 
nishee's liability  and  the  defendant's  right  to  the  property.  East  Line 
Ry.  Co.  v.  Terry,  50  Texas,  129;  Scheuber  v.  Simmons,  22  S. 
\V.  Bep.,  72 ;  Tombler  v.  Palestine  Ice  Company,  43  S.  W.  Rep.,  896 ; 
Truehart  v.  Savings  and  Loan  Co.,  64  S.  W.  Rep.,  1003;  Medley 
v.  American  Radiator  Company,  66  S.  W.  Rep.,  86;  DeWare  v.  Bailey, 
40  S.  W.  Rep.,  323. 

If  a  garnishee,  for  any  reason  as  between  himself  and  the  defendant, 
has  the  right  to  keep  and  hold  possession  of  property  so  as  to  enforce 
some  lien  thereon  or  right  thereto  even  though  contingent,  the  plaintiff 
can  not  compel  garnishee  to  surrender  such  possession.  Mensing  v. 
Engelke,  67  Texas,  533;  Adoue  v.  Seeligson  &  Co.,  54  Texas,  600; 
Tombler  v.  Ice  Company,  17  Texas  Civ.  A  pp.,  596. 

A.  D.  Lipscomb,  for  appellee. 

GILL,  Chief  Justice. — W.  S.  Nearn  sued  Alderson  &  Jones 
on  a  note  for  $500  and  at  the  same  time  sued  out  a  writ  of  garnishment 
against  the  J.  M.  Guffey  Petroleum  Company.  The  writ  was  sued  out 
on  August  22,  1904,  and  served  on  the  following  day. 

On  October  6,  1904,  the  garnishee  filed  an  answer  admitting  that  it 
owed  the  defendants  $73.  It  further  set  up  that  Alderson  &  Jongs 
had  contracted  with  the  company  to  gather  the  waste  oil  from  their 
Batson  oil  field  and  to  place  the  oil  thus  gathered  into  the  company's 
tanks  and  pipe  lines.  One-half  of  such  oil  should  become  the  property 
of  the  oil  company  and  the  other  half  should  belong  to  the  contractors. 
To  secure  the  faithful  performance  of  this  contract  by  the  contractors 
the  company  was  authorized  to  hold  the  contractors'  half  of  the  first 
5.000  barrels  so  saved  and  stored  and  retain  possession  of  it  or  its  pro- 
ceeds until  the  termination  of  the  contract.  That  2,500  barrels  had 
been  so  retained  but  that  on  August  22,  1904,  the  company  had  de- 
clared the  contract  forfeited  for  nonperformance,  and  exercising  their 
right  under  the  provisions  of  their  contract  had  declared  the  oil  to  be 
the  absolute  property  of  the  company  and  had  so  appropriated  it.  The 
answer  did  not  specify  the  act  or  dereliction  of  the  contractors  upon 
which  the  forfeiture  was  based. 

Under  the  terms  of  the  contract  it  might  be  terminated  in  one  of 
two  ways:  First,  for  failure  of  performance,  in  which  event  the  com- 
pany should  appropriate  the  oil  and  give  written  notice  that  the  con- 
tract relation  should  terminate  within  ten  days  from  date  of  notice. 
Second,  inasmuch  as  the  contract  fixed  no  date  for  the  termination  of 
the  relations  created  thereby  it  was  provided  therein  that  either  party 
thereto  might  terminate  the  same  upon  ninety  days  written  notice  to 
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the  other.    With  these  additions  the  contract  was  in  all  material  re- 
spects as  pleaded  in  the  answer  of  the  garnishee. 

The  plaintiff  Nearn  filed  a  contest  of  the  garnishee's  answer  in  which 
it  was  averred  that  the  company  had  declared  the  forfeiture  without 
lawful  cause.  That  therefore  the  2,500  barrels  of  oil  or  its  proceeds 
held  by  the  company  was  still  the  property  of  the  contractors,  defend- 
ants; that  the  company  had  wrongfully  appropriated  it  and  the  prayer 
was  for  a  money  judgment  for  so  much  of  its  value  as  was  necessary 
to  pay  plaintiff's  judgment  and  costs.  The  contractors  were  alleged  to 
be  insolvent.  The  plaintiff  also  alleged  that  the  garnishment  was  in- 
vited by  the  general  agent  of  the  garnishee,  and  other  facts  were  pleaded 
in  connection  therewith  upon  which  the  plaintiff  sought  to  predicate 
an  estoppel  against  the  company  to  deny  that  the  oil  or  its  proceeds  be- 
longed to  the  contractors  and  was  subject  to  garnishment. 

A  trial  to  a  jury  resulted  in  a  verdict  and  judgment  for  plaintiff  from 
which  this  appeal  is  prosecuted.    The  facts  are  as  follows: 

At  the  date  of  the  trial  the  plaintiff  had  established  its  claim  against 
the  contractors  in  the  suit  brought  by  him  against  them. 

On  April  18,  1904,  the  company  had  entered  into  the  contract  pleaded 
by  it,  the  other  parties  thereto  being.  Alderson  ft  Jones.  These  two  pro- 
ceeded to  comply  with  its  terms  until  some  time  in  June  of  that  year 
when  Jones  sold  out  to  Alderson  and  thereafter  he,  with  knowledge  on 
the  part 'of  the  company,  continued  the  work  under  its  terms  and  was 
so  engaged  on  August  22,  1904.  Of  the  first  5,000  barrels  saved  the 
company  retained  2,500  barrels,  the  share  of  the  contractors,  for  the 
purpose  stated  in  the  contract. 

On  the  date  last  named  -plaintiff  went  to  the  office  of  the  company 
and  approached  Hoge,  its  general  agent,  in  the  hope  that  through  the 
company  plaintiff  could  save  his  debt  without  litigation.  Hoge  advised 
him  of  the  terms  of  the  contract  and  told  him  the  contractors  not  only 
had  a  credit  but  mentioned  the  deposit  of  2,500  barrels  of  oil  subject 
to  the  conditions  imposed  by  the  contract  As  to  the  oil  he  stated  that 
while  the  company  would  have  some  claim  against  it  there  would  be 
enough  to  satisfy  plaintiff's  claim  also  and  suggested  that  he  see  an 
attorney  and  garnish  the  company.  Plaintiff  told  Hoge  that  the  con- 
tractors had  other  property  and  that  he  was  anxious  to  secure  enough 
to  satisfy  his  claim.  Hoge  gave  no  hint  that  up  to  that  time  the  con- 
tractors had  been  guilty  of  any  breach  which  would  authorize  a  forfeit- 
ure of  the  2,500  barrels  of  oil. 

Plaintiff  left  the  company's  office  and  had  the  garnishment  issued 
on  the  same  day.  The  writ  was  served,  as  stated,  on  the  following  day. 
On  August  22,  but  after  the  conversation  between  Hoge  and  plaintiff, 
Alderson  came  into  the  office,  whereupon  Hoge  served  him  with  written 
notice  that  his  oil  was  forfeited  to  the  company  under  the  terms  of 
the  contract  and  that  the  contract  was  terminated.  Alderson  continued 
for  some  time  thereafter  to  save  the  waste  oil  and  on  September  19,  1904, 
the  company  bought  from  him  for  cash  the  took  and  machinery  used 
by  him  in  the  work,  and  their  business  relations  ceased. 

It  was  shown  by  two  witnesses  that  up  to  August  1  there  had  been 
no  breach  on  the  part  of  Alderson  and  the  statements  of  Hoge  and. his 
conversation  with  plaintiff  support  the  conclusion  that  up  to  the  time 
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the  forfeiture  was  declared  there  existed  no  just  grounds  therefor. 
Though  witnesses  for  defendant  testified  in  the  most  general  way  that 
the  contractors  had  ndt  complied  with  their  contract,  the  only  respect 
in  which  it  appears  that  they  were  derelict  was  in  the  sale  by  Jones  to 
Alderson  and  the  consequent  abandonment  by  Jones  of  his  connection 
with  the  work.  In  fact,  counsel  for  appellant  insists  that  this  sale  justi- 
fied the  forfeiture,  but  to  our  minds  it  is  obvious  that  the  tacit  assent 
of  the  company  to  the  sale  and  its  dealing  with  Alderson  thereafter 
without  protest  eliminates  that  fact  as  a  possible  ground  for  forfeiture 
even  if  it  could  be  held  that  the  contract  involved  the  element  of  per- 
sonal service  and  personal  trust 

We  have  then  an  unauthorized  forfeiture  on  August  22,  1904,  and 
acquiescence  by  Alderson  in  the  termination  of  the  contract.  It  is 
therefore  clear  that  while  under  the  rule  announced  in  Medlev  v.  Ameri- 

• 

can  Radiator  Company,  66  S.  W.  Hep.,  86,  the  oil  so  long  as  it  wae 
subject  to  the  conditions  imposed  by  the  contract  was  not  subject  to 
garnishment,  it  did  become  so  subject  immediately  upon  the  termination 
of  the  contract  without  fault  of  the  contractors.  It  is  too  plain  for 
argument  that  when  the  company  terminated  the  contract  without  law- 
ful cause  Alderson  could  have  accepted  the  fact  and  the  right  in  him 
to  recover  the  pledged  oil  immediately  arose.  The  rights  of  the  plaintiff 
in  garnishment,  except  as  to  the  burden  of  proof,  were  identical  with 
those  of  Alderson  in  such  case.  The  only  serious  difficulty  we  have  had 
in  reaching  the  conclusion  that  the  judgment  should  be  affirmed  was 
on  the  question  of  the  sufficiency  of  the  evidence  to  support  the  find- 
ing that  no  ground  existed  for  the  forfeiture. 

The  brief  of  appellant  is  unnecessarily  long  when  the  nature  of  the 
case  and  the  questions  involved  are  considered,  and  we  have  not  found 
it  necessary  to  discuss  the  assignments  in  detail.  We  have  considered 
them  carefully  and  at  length  and  are  of  opinion  that  none  of  them 
present  reversible  error.  The  court  did  not  submit  the  issue  of  estoppel. 
The  judgment  is  affirmed. 

Recurring  to  the  lengthy  brief  we  take  this  occasion  to  protest  against 
this  growing  evil.  Counsel  in  the  preparation  of  briefs  should  take  the 
time  to  be  reasonably  concise.  Briefs  are  designed  not  only  to  aid  the 
Appellate  Court  in  reaching  a  correct  conclusion,  but  to  enable  the  court 
to  dispose  of  the  cause  with  less  labor  and  consumption  of  time.  The 
amount  of  work  this  court  can  accomplish  depends  upon  the  time  con- 
sumed in  consultation,  and  a  conscientious  court  must  needs  read  the 
briefs.  If  able  counsel  who  prepared  the  briefs  for  appellant  were  the 
only  offenders  in  this  respect  (and  they  do  not  offend  often)  we  might 
have  foregone  these  remarks,  but  the  habit  is  general  and  growing,  and 
the  efforts  of  this  court  to  dispose  of  the  vast  number  of  cases  now  on 
our  docket  are  crippled  by  lengthy  briefs  which,  while  able  and  exhaus- 
tive, might  well  be  materially  reduced  by  a  little  time  spent  in  arrange- 
ment and  condensation.  We  hope  counsel  for  appellant  and  the  bar 
generally  will  take  what  has  been  said  in  good  part  and  hereafter  let 
their  conscientious  efforts  be  directed  not  only  to  aiding  the  court  to  a 
correct,  but  to  a  speedy  conclusion. 

Affirmed. 
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E.  L.  Stevens  v.  Wichita  Valley  Railway  Company  et  al. 

Decided  February  2,  1907. 

1. — Bound  Trip  Ticket — Time  Limit. 

It  is  the  duty  of  a  railroad  company  issuing  a  round  trip  ticket  with  a 
time  limit  over  its  own  and  the  line  of  a  connecting  carrier,  to  honor  such 
ticket  on  return  passage  even  after  the  expiration  of  the  time  limit  when  the 
failure  of  the  passenger  to  be  within  the  time  limit  was  caused  by  the  failure 
of  the  connecting  carrier  to  make  connection  with  the  initial  carrier's  train; 
and  this,  though  the  passenger,  after  missing  connection,  could  have  taken  a 
train  on  the  initial  carrier's  road  that  would  have  carried  him  a  part  but  not 
the  entire  distance  to  his  home,  and  so  been  within  the  time  limit  a  part  of 
the  way. 

2. — Practice — Cross-Assignment  of  Error. 

In  the  absence  of  a  cross-assignment  of  error  an  appellee  can  not  urge 
error  of  the  trial  court  in  overruling  its  motion  for  change  of  venue  as  an 
answer  to  appellant's  assignments  of  error. 

Appeal  from  the  District  Court  of  Baylor  County.  Tried  below  be- 
fore Hon.  J.  M.  Morgan. 

« 

Holman  &  Dickson,  for  appellant. — The  contract,  and  ticket  of  the 
F.  W.  &  D.  C.  Co.  required  them  to  carry  Mrs.  Stevens  from  Fort 
Worth  to  Seymour  on  23d  May,  and  leaving  her  at  any  point  on  the 
road  short  of  Seymour  was  as  much  a  breach  of  the  contract  as  to  leave 
her  at  Fort  Worth.    Hill  v.  Tucker,  1  W.  &  W.,  sec.  1225. 

The  time  limit  for  return  fixed  by  the  selling  company  is  a  repre- 
sentation that  it  is  reasonable,  and  if,  in  fact,  it  is  not,  then  such  limit 
is  invalid  and  the  purchaser  has  a  right  to  be  returned  within  a  rea- 
sonable time  without  further  pay.  Gulf,  C.  &  S.  F.  Ry.  v.  Wright,  2 
Texas  Civ.  App.,  469;  Texas  P.  By.  Co.  v.  Dennis,  4  Texas  Civ.  App., 
94. 

Edgar  Scurry,  D.  T.  Bomar  and  Spoonts,  Thompson  &  Barwise,  for 
appellees. 

STEPHENS,  Associate  Justice. — The  following  is  appellant's 
statement  of  the  case,  which  is  accepted  as  "practically  correct"  by  the 
appellees : 

"E.  L.  Stevens,  plaintiff,  brought  suit  in  the  District  Court  of  Baylor 
County,  Texas,  against  the  Wichita  Valley  Railway  Company,  operating 
its  road  from  Seymour  to  Wichita  Falls,  and  the  Fort  Worth  and  Denver 
City  Railway  Company,  operating  its  road  from  Wichita  Falls  to  Fort 
Worth,  and  the  Missouri,  Kansas  &  Texas  Railway  Company  of  Texas, 
operating  its  road  from  Fort  Worth  to  Galveston,  Texas,  on  the  follow- 
ing facts: 

"On  19th  May,  1905,  the  F.  W.  &  D.  C.  Ry.  Co.,  having  sent  its 
blank  contract  and  tickets  to  L.  P.  Davidson,  agent  of  the  Wichita 
Valley  Railway,  at  Seymour,  Texas,  for  the  occasion  of  Woodmen  of 
the  World  at  Galveston,  advertised  for  May  21,  1905,  the  said  Davidson 
sold  to  E.  L.  Stevens  round  trip  tickets  from  Seymour  to  Galveston  and 


1907.]       Stevens  v.  Wichita  Valley  Railway  Company.  197 

return,  limited  to  23d  May,  1905,  for  himself,  wife  and  Miss  Croushorn. 
Davidson  issued  to  them  the  F.  W.  &  D.  C.  Ey.  coupon  tickets  from 
Seymour  to  Port  Worth  and  return,  and  its  order  on  the  agent  of  the 
M.  K.  &  T.  Ry.  Co.  at  Fort  Worth  to  issue  tickets  to  them  to  Galveston 
and  return,  limited  to  four  days  from  date  of  issuance,  and  send  the 
same  to  its  auditor  for  collection.  j 

"Plaintiff's  party  took  the  train  at  Seymour  on  19th  May,  1905,  de- 
livered the  said  order  to  the  agent  of  the  M.  K.  &  T.  Ry.  Co.  of  Texas 
at  Fort  Worth  and  received  its  tickets  to  Galveston.  On  Mondav  eve- 
ning,  22d  May,  they  took  the  excursion  train  of  the  M.  K.  &  T.  Ry. 
back  to  Fort  Worth,  but  were  delayed  en  route,  reaching  Fort  Worth 
about  11  a.  m.,  23d  May,  after  the  F.  W.  &  D.  C.  Ry.  train  had 
left  for  Seymour  at  9:45  a.  m.  There  was  a  night  train  leaving  for 
Wichita  Falls  at  8:30  p.  m.,  but  it  did  not  connect  with  the  Wichita 
Valley  Railway  for  Seymour,  and  would  have  detained  them  from  11 :00 
or  12 :00  o'clock  at  night  until  the  9 :45  F.  W.  &  D.  C.  train  came  on 
next  day,  making  connection  for  Seymour. 

"They  were  detained  at  Fort  Worth  until  9 :45  24th  May.  Plaintiff's 
wife  and  Miss  Croushorn  took  that  train  for  Seymour.  Soon  there- 
after Conductor  Murphy  called  for  their  tickets  and  after  examining 
them,  in  a  loud,  peremptory  and  harsh  tone  told  them  'they  could  not 
ride  on  those  tickets — they  were  no  good/  On  being  asked  why,  he 
said  they  were  out  of  date  and  they  must  pay  fare  or  get  off  at  Saganaw. 
Mrs.  Stevens  then  explained  to  him  the  misconnection  by  the  M.  K.  & 
T.  on  the  23d  or  they  would  have  gone  on  that  train,  that  they  were  per- 
fect strangers  and  without  money  to  pay  hotel  bills  at  Saganaw  or  fare 
back  to  Fort  Worth,  and  would  not  know  how  to  find  her  husband, 
who  had  remained  over  in  the  city  on  business.  To  which  he  replied 
'they  must  pay  their  fare  or  get  off  at  Saganaw/  and  went  on  to  the 
next  car.  This  left  the  ladies  in  great  embarrassment,  humiliation  and 
mental  suffering  under  the  gaze  of  the  passengers  and  expecting  to  be 
put  off  the  cars,  until  after  riding  near  two  hours,  when  near  Decatur, 
Murphy  returned,  asked  to  see  their  tickets,  took  down  their  names 
and  said  he  would  see  them  later.  When  near  Bowie  he  returned  and 
said  he  was  satisfied  they  were  the  original  purchasers  of  these  tickets, 
but  they  were  out  of  date  and  they  must  pay  their  fare.  She  told  him 
if  he  would  carry  them  on  to  Wichita  Falls  she  could  have  herself  identi- 
fied and  settle  her  fare.  He  insisted  on  pa.yment  and  forced  her  to  give 
him  her  check  on  First  National  Bank  of  Seymour  to  keep  from  being 
put  off  the  cars. 

"Plaintiff  sues  for  breach  of  the  contract,  for  expense  in  hotel  fare 
by  detention  at  Fort  Worth  and  for  mental  suffering,  embarrassment  and 
humiliation  caused  his  said  wife  by  the  conduct  of  the  conductor,  char- 
acterizing said  breach." 

The  jury  returned  a  verdict  in  favor  of  the  appellees,  doubtless  in 
response  to  the  following  charge,  to  which  error  is  assigned:  "If  you 
find  that  under  all  the  facts  and  circumstances  in  evidence  before  you 
the  time  limit  made  by  defendants  in  the  ticket  sold  to  plaintiff's  wife 
was  a  reasonable  one,  and  if  you  further  find  that  by  the  exercise  of 
reasonable  diligence,  on  the  part  of  plaintiff's  wife  sho  could  have  pre- 
sented her  ticket  to  the  conductor  of  the  Fort  Worth  &  Denver  City 
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Ry.  Co.  within  the  time  limit  in  said  ticket,  and  could  thereby  have  had 
first  class  passage  as  called  for  in  said  ticket,  on  regular  scheduled  trains 
of  said  company  within  the  time  limit  named  in  said  ticket,  and  if  you 
further  find  that  she  failed  to  exercise  such  reasonable  diligence  and 
then  by  reason  of  such  failure  on  her  part  she  did  not  present  her  ticket 
to  said  conductor  until  after  the  expiration  of  the  time  limit  named  in 
said  ticket,  then  she  would  not  be  entitled  to  passage  over  said  road  on 
said  ticket,  and  the  conductor  would  have  the  right  to  demand  and  col- 
lect from  her  fare  at  the  regular  legal  rates  for  her  passage  on  said  road ; 
and  if  you  so  find  vou  will  find  for  the  defendant,  the  Fort  Worth  & 
Denver  City  Ry.  Co." 

In  view  of  the  fact  that  appellant's  wife  could  have  gone  to  Wichita 
Falls,  but  not  to  her  destination  within  the  time  limit  of  her  ticket 
by  taking  the  night  train  of  May  23  on  the  Fort  Worth  &  Denver  City 
Railway,  this  charge  was  misleading.  The  Fort  Worth  &  Denver  City 
Railway  Company  was  the  author  of  the  excursion  in  question  and  un- 
dertook to  return  appellant's  wife  within  a  given  time,  not  to  Wichita 
Falls  merely,  but  to  Seymour,  provided  of  course  she  would  avail  her- 
self of  the  means  of  transportation  offered.  In  order  to  do  this,  how- 
ever, she  was  not  required  to  take  a  train  that  would  not  carry  her  to 
the  end  of  her  journey.  It  was  evidently  contemplated  by  said  company 
in  issuing  the  excursion  ticket  that  the  carrier  between  Fort  Worth  and 
Galveston  would  return  to  it  the  passenger  in  time  for  the  morning  train 
of  May  23  from  Fort  Worth  to  Seymour,  and  good  faith  and  fair 
dealing  required  of  it  such  extension  of  the  time  limit  as  the  delay  of 
such  carrier  made  necessary.  That  it  was  not  the  fault  of  the  passenger 
that  she  missed  connection  at  Fort  Worth  was  a  fact  too  easy  of  ascer- 
tainment bv  the  Fort  Worth  &  Denver  conductor  to  warrant  him  in 
following  the  letter  of  a  rule  which  if  intended  to  be  enforced  under 
such  circumstances  would  be  palpably  unreasonable  and  void.  The  com- 
pany he  represented  had  undertaken  to  give  the  excursion  and  to  this 
end  had  given  the  passenger  an  order  on  the  next  connecting  carrier 
for  a  ticket  from  Fort  Worth  to  Galveston  and  return  within  the  same 
time  as  that  fixed  in  the  original  ticket — four  days.  This  conductor 
under  the  circumstances  was  under  obligation  to  treat  appellant's  wife 
as  a  passenger  on  May  24  and  whatever  he  may  have  done  at  variance 
with  that  obligation  to  her  detriment  was  actionable. 

Proof  of  the  good  behavior  of  this  conductor  on  other  occasions  was 
admitted  over  appellant's  objection,  but  the  ground  of  objection  is  not 
so  presented  in  the  bills  of  exception  as  to  warrant  us  in  sustaining  any 
of  the  assignments  addressed  to  the  admission  of  this  testimony,  nor  has 
any  authority  in  point  been  cited.  We  therefore  decline  to  discuss  the 
question. 

As  to  the  question  of  venue  urged  by  the  appellees  as  a  complete  an- 
swer to  all  the  assignments  of  error,  it  is  sufficient  to  say  that  this  de- 
fense was  overruled  in  the  trial  court  and  there  is  no  cross  assignment 
here. 

Because  of  the  error  in  the  charge,  the  judgment  is  reversed  and  the 
cause  remanded  for  a  new  trial. 

Reversed  and  remanded. 
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Central  Texas  Grocery  Company  v.  Globe  Tobacco  Company. 

Decided  February  2,  1907. 

1. — Principal  and  Agent — Ratification. 

Where  a  salesman  sold  goods  upon  terms  and  conditions  contrary  to  the 
terms  and  conditions  printed  upon  the  order  blank,  in  a  suit  by  the  principal 
against  the  purchaser  to  enforce  the  printed  terms  of  the  order  blank,  testi- 
mony of  the  salesman  offered  by  the  defendant  to  the  effect  that  he  had  notified 
his  house  of  the  terms  on  which  the  goods  had  been  sold,  and  that  they  had 
ratified  the  same,  should  have  been  admitted,  the  defendant  having  plead  rati- 
fication. 


—Evidence. 

The  issue  being  whether  or  not  a  principal  knew  of  and  ratified  the  terms 
upon  which  its  agent  had  sold  certain  goods,  the  correspondence  between  the 
principal  and  agent  which  tended  to  show  knowledge  and  ratification  was  per- 
tinent and  competent. 

8. — Printed  Contract — Change— Evidence. 

In  a  suit  for  the  purchase  price  of  goods  in  accordance  with  the  terms  of 
a  printed  order  blank,  the  defendant  having  plead  non  est  factum  and  a  different 
contract,  evidence  offered  by  the  defendant  which  tended  to  show  why  a  devia- 
tion from  the  usual  terms  of  sale  was  made  in  his  case,  was  admissible.  And 
so  with  regard  to  prior  sales  on  the  same  terms  contended  for  by  defendant. 

4. — Interrogatory — Answer  not  Responsive. 

Where  a  witness  in  answer  to  a  cross-interrogatory  as  to  that  fact  alone 
admitted  that  he  had  written  certain  specified  letters,  his  explanation  as  to 
what  said  letters  meant  should  have  been  excluded  because  not  responsive  to 
the  interrogatory. 

Appeal  from  the  County  Court  of  Dallas  County.  Tried  below  be- 
fore Hon.  H.  P.  Liveley. 

Read  &  Lowrance,  for  appellant. — The  goods  were  sold  by  M.  E. 
Wallace,  traveling  salesman  of  the  Globe  Tobacco  Co.,  and  he  guaran- 
teed the  sale  of  said  goods  and  agreed  that  the  Central  Texas  Grocery 
Co.  should  pay  for  same  when  sold.  Said  agreement  was  within  the 
apparent  scope  of  agent's  authority  and  was  binding  on  the  Globe  To- 
bacco Co.  and  any  secret  or  undisclosed  limitation  on  the  authority  of 
said  agent  could  not  bind  or  affect  appellant's  rights.  Patton-Worsham 
Drug  Co.  v.  Stark,  89  S.  W.  Sep.,  799 ;  Eastern  Mfg.  Co.  v.  Brenk,  73 
S.  W.  Sep.,  538 ;  Gulf,  C.  &  S.  F.  By.  Co.  v.  Pittman,  23  S.  W.  Bep., 
319;  History  Co.  v.  Flint,  15  S.  W.  Bep.,  913;  Bronson  v.  Chappell, 
12  Wallace,  681 ;  Thomas  v.  Hammond,  47  Texas,  52 ;  Clarkson  v.  Bein- 
hartz,  70  S.  W.  Bep.,  111. 

The  Central  Texas  Grocery  Co.  was  only  bound  by  the  actual  terms 
of  the  sale,  as  agreed  to  by  it  at  the  time  of  said  sale,  and  any  change 
in  the  original  order,  made  without  the  knowledge  or  consent  of  said 
company,  could  not  bind  it  or  affect  its  rights.  Patton-Worsham  Drug 
Co.  v.  Stark,  89  S.  W.  Bep.,  799;  Gulf,  C.  &  S.  F.  Bv.  Co.  v.  Pittman, 
23  S.  W.  Bep.,  319;  History  Co.  v.  Flint,  15  S.  W.  Bep.,  913;  Hender- 
son v.  San  Antonio  &  M.  G.  Bailroad  Co.,  17  Texas,  574;  Atchison,  T. 
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&  S.  F.  Ry.  Co.  v.  Grant,  26  S.  W.  Rep.,  286;  Hardy  v.  Kansas  Mfg. 
Co.,  18  S.  W.  Rep.,  157;  Houston  &  T.  C.  Ry.  Co.  v.  Mitchell,  38  Texas, 
95. 

The  Globe  Tobacco  Co.  ratified  and  confirmed' the  contract  of  its 
agent,  M.  E.  Wallace,  and  is  bound  by  the  contract  in  Mo.  It  can  not 
claim  tHe  benefits  of  the  contract  and  escape  the  responsibility  of  the 
acts  of  its  agent.  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Pittman,  23  S.  W.  Rep., 
319;  Henderson  v.  San  Antonio  &  M.  G.  Ry.  Co.,  17  Texas,  573;  Pat- 
ton-Worsham  Drug  Co.  v.  Stark,  89  S.  W.  Rep.,  799 ;  Conlev  v.  Colum- 
bus Tap  Ry.  Co.,  44  Texas,  581 ;  Meyer  v.  Smith,  21  S.  W*  Rep.,  995 ; 
Miller  v.  McDannell,  1  Posey  U.  C,  262. 

The  court  found  as  a  matter  of  fact,  that  the  item  of  16  packages  of 
Red  Jacket  was  not  included  in  the  order  at  the  time  same  was  signed 
by  appellant,  and  in  the  case  of  fraud  the  appellant  had  a  right  to 
rescind  the  contract  or  keep  and  pay  for  the  goods  according  to  the 
actual  agreement.  Hardy  v.  Kansas  Mfg.  Co.,  18  S.  W.  Rep.,  157; 
Stacy  v.  Ross,  27  Texas,  4;  History  Co.  v.  Flint,  15  S.  W.  Rep.,  914; 
Wintz  v.  Morrison,  17  Texas,  373;  Eastern  Mfg.  Co.  v.  Brenk,  73  S. 
W.  Rep.,  538;  Coughran  v.  Alderete,  26  S.  W.  Rep.,  109. 

The  letters  of  appellee  dated  respectively  July  30  and  June  22,  1904, 
are  plain,  clear  and  unambiguous  and  parol  evidence  was  not  admissi- 
ble to  explain  their  meaning.  Nations  v.  Thomas,  25  Texas  Sup.,  224 ; 
Cheveral  v.  McCormick,  58  Texas,  446;  Armstrong,  etc.,  Co.  v.  Snyder, 
39  S.  W.  Rep.,  379;  Gammage  v.  Walker,  46  S.  W.  Rep.,  916;  Neitch 
v.  Hillmann,  69  S.  W.  Rep.,  494. 

The  defendant  offered  in  evidence  that  part  of  answer  of  M.  E. 
Wallace  to  interrogatory  No.  5,  which  part  of  said  answer  is  as  fol- 
lows :  "And  to  assure  them  of  this  fact  I  made  a  statement  of  same  in 
pencil  writing  on  each  duplication,  and  so  notified  the  Globe  Tobacco 
Co.  To  this  they  replied  stating  that  it  was  all  right,  but  that  I  must 
not  do  so  any  more  with  the  Central  Grocery  Co."  Said  part  of  said 
answer  was  excluded  by  the  court  to  which  defendant  excepted.  East- 
ern Mfg.  Co.  v.  Brenk,  73  S.  W.  Rep.,  538;  Henderson  v.  San  Antonio 
&  M.  G.  Ry.  Co.,  17  Texas,  561,  573;  Hi&tory  Co.  v.  Flint,  15  S.  W. 
Rep.,  913;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Pittman,  23  S.  W.  Rep.,  318. 

One  dealing  through  an  agent  may  show  the  agent's  authority  by 
former  course  of  dealing  and  byacts  of  agent.  First  Nat'l  Bank  v. 
Lancashire  Ins.  Co.,  62  Texas,  465;  Greer  v.  First  National  Bank,  47 
S.  W.  Rep.,  1045;  Bronson  v.  Chappell,  12  Wallace,  681. 

O.  W.  Sergeant  and  Thompson  &  Thompson,  for  appellee. 

RAINEY,  Chief  Justice. — Appellee  brought  this  suit  against  the 
appellant  to*  recover  the  price  of  a  lot  of  tobacco  alleged  to  have  been 
sold  appellant  on  a  written  order  executed  by  appellant.  The  order 
relied  on  was  for  800  pounds  Duke  of  York  tobacco  and  400  pounds  Red 
Jacket  tobacco  and  containing  various  conditions,  etc. 

Appellant  answered  by  general  denial  and  specially  plead  under  oath 
that  the  order  set  out  in  plaintiff's  petition  was  not  the  order  executed 
by  it,  in  that,  the  order  executed  by  it  did  not  contain  400  pounds 
Red  Jacket  tobacco  and  that  several  of  the  conditions  were  erased  before 


1007.]      Central  Texas  Grocery  Co.  v.  Globe  Tobacco  Co.         201 

signed,  and  that  under  the  contract  appellant  was  only  to  pay  for  said 
tobacco  when  sold. 

A  trial  before  the  court  without  a  jury  resulted  in  a  verdict  for 
plaint  iff  for  the  price  of  the  Duke  of  York  tobacco  and  for  the  return 
of  the  Red  Jacket  tobacco,  and  in  the  event  it  was  not  returned  plain- 
tiff was  to  have  judgment  for  its  value.  Prom  this  judgment  defend- 
ant appeals. 

The  testimony  shows  that  M.  E.  Wallace  was  a  traveling  salesman  of 
appellee  and  as  such  he  made  a  sale  of  tobacco  to  appellant.  The  order 
for  the  goods  was  signed  in  duplicate,  one  we  will  call  the  original  and 
the  other  duplicate.  The  original  shows  the  two  brands  of  tobacco  with 
the  conditions  as  to  terms,  agent's  authority,  etc.,  with  no  marks  of 
erasure  or  other  indication  of  change  or  alteration.  This  was  forwarded 
to  the  appellee  and  its  manager  testified  it  was  received  in  that  condition. 
The  duplicate  left  with  appellant  does  not  contain  the  Bed  Jacket  to- 
bacco, certain  conditions  are  erased  by  being  crossed  out  with  pencil 
marks  and  on  it  is  written  this  in  pencil:  "Sale  of  these  goods  are 
guaranteed  to  Central  Texas  Grocery  Co.  as  per  order. 
No.  4-4,  31,  29,  -04.  M.  E.  Wallace." 

On  both  original  and  duplicate  were  printed:  "Terms:  2  percent 
for  cash,  if  paid  within  10  days.  "Salesmen  are  not  authorized  to  make 
terms  other  than  above  noted.    We  ship  no  goods  on  consignment." 

There  also  appeared  in  print  on  both  original  and  duplicate,  but 
erased  with  pencil  by  being  crossed  out  on  duplicate,  the  following: 
"No  conditions  of  sale  other  than  above  specified.  No  order  accepted 
or  shipment  made  unless  signed  by  purchaser.  Notice.  Salesmen  must 
not  sign  purchaser's  name  to  order." 

H.  M.  Carver  represented  the  Central  Texas  Grocery  Company  in 
making  the  purchase  and  he  and  Wallace  both  testify  that  the  agree- 
ment was  that  said  goods  were  not  to  be  paid  for  until  sold.  A  "very 
small  portion  of  the  goods  had  been  sold. 

Appellant  had  plead  ratification  of  said  terms  by  appellee  and  to 
prove  ratification  appellant  offered  the  following  testimony  of  M.  E. 
Wallace,  which  Was  rejected  by  the  court,  to  wit:  "And  to  assure 
them  of  this  fact  I  made  a  statement  of  same,  in  pencil  writing  on  each 
duplicate,  and  so  notified  the  Globe  Tobacco  Company.  To  this  they 
replied  stating  that  it  was  all  right,  but  that  I  must  not  do  so  any  more 
with  the  Central  Texas  Grocery  Company."  This  testimony,  if  true, 
shows  that  appellee  had  been  notified  of  the  terms  made  by  Wallace  with 
the  appellant,  and  that  appellee  had  ratified  such  contract.  This  we 
think  was  important  testimony,  tending  to  establish  appellant's  con- 
tention and  should  have  been  admitted. 

Appellant  offered  in  evidence  portions  of  certain  letters  written  by 
M.  E.  Wallace  to  appellee,  which  letters  were  attached  to  the  deposi- 
tions of  Walter  R.  Hamper,  manager  of  appellee,  as  follows:  July  6, 
1904.  "Also  your  letter  stating  that  Central  Texas  Grocery  Co.  had 
returned  yourdraft  unpaid.  Now,  gentlemen,  in  regard  to  this,  beg 
to  say  that  the  only  agreement  I  had  with  them  was  to  pay  for  all  the 
tobacco  they  had  shipped  out  every  sixty  days."  July  22,  1904.  "On 
September  1,  I  will  get  a  jobber  who  will  take  all  of  your  goods  that 
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are  in  the  hands  of  Central  Texas  people  together  with  a  large  quantity 
of  your  product,  and  they  will  carry  samples  themselves  and  push  the 
tobacco  with  their  own  salesman  and  not  require  my  services  as  a 
specialty  man.  But  don't  let  Central  Texas  people  know  a  thing  of  it 
until  they  are  ready  to  begin."  After  the  receipt  of  these  letters  appel- 
lee wrote  to  M.  E.  Wallace  on  July  30,  1904,  as  follows:  "In  regard  to 
goods  on  hand  with  the  Central  Texas  Grocery  Co.,  Dallas,  if  you  can 
not  turn  these  goods  over  to  some  other  jobber  at  once ;  that  is,  sell  them 
to  some  other  jobber,  we  think  you  had  better  try  to  close  them  out  to 
the  retail  trade  for  them.  You  will  ple&se  attend  to  this  matter  at 
once  as  we  wish  to  get  our  money  out  of  these  goods." 

The  letters  offered  were  pertinent  to  show  that  appellee  had  knowl- 
edge of  the  terms  of  the  contract  as  made  by  Wallace,  and  tend  to 
show  a  ratification  of  said  contract,  especially  is  it  important  in  view 
of  the  testimony  of  Hamper,  wherein  he  attempts  to  explain  the  mean- 
ing of  the  language  contained  in  appellee's  letter  of  July  30,  1904. 

The  court  erred  in  rejecting  the  testimony  of  H.  M.  Carver,  that 
M.  E.  Wallace  was  opening  a  new  account  for  plaintiff  with  defendant 
and  was  introducing  the  goods  of  the  Globe  Tobacco  Company  in  the 
territory  and  the  goods  of  plaintiff  were  to  be  handled  by  defendant  and 
introduced  into  this  territory  on  special  terms.  That  all  orders  prior  to 
April  24,  1904,  had  been  made  on  special  terms  and  conditions.  The 
appellee  had  the  right  to  change  the  terms  for  the  sale  of  its  goods, 
and  that  it  did  so  to  obtain  a  footing  in  new  territory  is  not  unreasonable. 
The  testimony  offered  would  tend  to  show  why  a  deviation  might  be 
made,  and  besides,  it  shows  that  prior  to  this  orders  had  been  filled  by 
appellee  for  appellant  upon  the  same  terms  as  contended  for  by  appel- 
lant in  this  suit.  We  do  not  wish  to  be  understood  as  holding  that 
former  transactions  would  control  the  transaction  in  this  case,  if  the 
effect  of  the  contract  made  does  not  warrant  it.  But  the  evidence  offered 
was  pertinent  for  the  consideration  of  the  court  in  determining  the 
true  agreement  between  the  parties  in  connection  with  the  other  testi- 
mony. 

Witness  Hamper  testified  by  deposition.  By  cross-interrogatory  he 
was  asked  if  the  Globe  Tobacco  Company  wrote  certain  letters  to  one 
M.  E.  Wallace,  and  if  so,  to  attach  same  to  his  answer,  which  letters  he 
did  attach  to  his  answer  and  then  proceeded  with  a  lengthy  explanation 
as  to  what  said  letters  meant.  The  appellant  moved  to  suppress  that 
part  of  the  answer  making  the  explanation,  which  motion  was  overruled 
and  said  explanation  was  admitted  as  evidence.  This  was  error.  The 
explanation  was  not  responsive  to  any  interrogatory  propounded  and 
the  same  should  have  been  excluded.    (Lee  v.  Stowe,  etc.,  57  Texas,  444.) 

The  judgment  is  reversed  and  cause  remanded. 

Reversed  and  remanded. 
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J.  Aaron  &  Company  v.  M.  G.  Smith  Company  bt  al. 

Decided  February  5,  1007. 

Contract  of  Purchase — Breach — Tender  of  Goods. 

Where  the  purchaser  of  3,000  barrels  of  sugar  to  be  delivered  from  time 
to  time  rejected  Without  cause  one  of  the  shipments,  the  seller  was  not  re- 
quired to  tender  the  balance  of  the  sugar,  but  had  the  right  to  declare  the  con- 
tract at  an  end. 

Appeal  from  the  District  Court  of  Harris  County.  Tried  below  be- 
fore Hon.  Norman  G.  Kittrell. 

Hutcheson,  Campbell  &  Hutcheson,  for  appellants. — The  plaintiffs 
asked  the  court  to  give  the  following  instructions  to  the  jury,  which 
was  refused :  "The  court  instructs  the  jury  that  they  will  not  consider 
any  evidence  offered  in  this  case  in  regard  to  the  assertion  of  the  verbal 
contract,  over  the  'phone,  between  the  plaintiff  and  John  L.  Wortham, 
Financial  Agent,  because  there  is  no  evidence  that  the  State  claims  or 
asserted  any  breach  of  contract,  or  authorized  the  defendant,  M.  G. 
Smith  Co.  to  divert  or  convert  any  of  said  sugars  from  plaintiffs  and 
appropriate  the  proceeds  thereof,  and  in  the  absence  thereof,  the  act  of 
defendants  in  such  diversion  and  conversion  renders  them  liable  to  the 
plaintiffs  for  the  difference  between  the  contract  price  they  were  to  pay 
them  and  the  market  value  of  said  sugar,  and  you  are  therefore  in- 
structed to  disregard  all  the  testimony  concerning  the  pleaded  contract 
of  December  12,  1904." 

The  charge  No.  2,  asked  by  plaintiff  and  refused  by  the  court,  is  as 
follows : 

"1.  The  jury  are  instructed  that,  if  they  should  believe  from  the 
evidence  that  a  conversation,  pleaded  by  defendant  as  having  been  made 
on  the  12th  day  of  December,  to  permit  sugars  to  be  shipped  without 
being  attended  or  preceded  by  samples  of  the  sugar,  this  did  not  de- 
prive the  plaintiff  of  the  right,  at  any  time,  to  inspect  the  sugar  or  re- 
quire inspection  thereof  before  paying  therefor,  nor  the  right  to  re- 
ject the  sugar  if  found,  or  believed  by  him  to  be  less  in  grade  than  the 
sugar  contracted  for.  And  his  exercise  of  this  right  did  not  violate 
the  contract  between  him  and  the  State,  or  defendant  Smith  Co.,  should 
you  find  that  such  contract  was,  in  fact,  made  on  the  12th. 

"2.  The  right  to  vacate  this  contract,  or  declare  it  vacated  or 
breached,  did  not  rest  with  the  defendants  in  this  case,  M.  G.  Smith 
Company,  and  there  is  no  evidence  in  this  case  showing  that  J.  L. 
Wortham,  or  the  other  contracting  party,  insisted  on  or  claimed  such 
breach,  and  the  defendants  M.  G.  Smith  Co.  could  not,  on  any  such 
pretense,  receive  the  sugar  from  the  State,  and  convert  them,  or  divert 
the  shipment  thereof  from  J.  Aaron  &  Company,  they  not  being  parties 
to  said  contract." 

"By  the  contract  between  M.  G.  Smith  Company  and  plaintiff,  the 
agreement  was  made  that  any  controversy  between  them  as  to  grade  of 
any  sugars  offered,  that  the  same  was  to  be  settled  and  determined  by 
submitting  samples  thereof  to  E.  W.  Sewall  and  T.  W.  House,  and 
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you  are  instructed  that  if  such  controversy  arose  between  them,  as  to 
400  barrels  of  Velasco  sugar,  or  500  barrels  thereof,  or  any  other 
Velasco  sugars,  it  was  not  their  privilege  to  breach  the  contract  or  aban- 
don its  performance  until  said  House  and  Sewall  acted  on  said  sugar, 
as  contemplated  in  said  contract,  and  the  plaintiff  refused  to  take  the 
sugar  after  they  decided  it  to  be  choice." 

Selden  Leavell,  for  appellees. 

EEESE,  Associate  Justice. — On  November  17,  1904,  the  following 
contract  was  entered  into  by  and  between  John  L.  Wortham,  financial 
agent  of  the  penitentiaries  of  the  State,  of  the  one  part  and  M.  G. 
Smith  Company,  a  partnership,  on  the  other: 

"Agreement:  John  L.  Wortham,  financial  agent  of  the  Texas  State 
Penitentiary,  has  this  day  sold  to  M.  G.  Smith  Company,  of  Houston, 
Texas,  three  thousand  (3,000)  barrels  of  choice  Y.  C.  sugar  at  4  35-100 
($4.35)  dollars  per  one  hundred  pounds,  f.  o.  b.  Harlem  or  Velasco. 

"The  M.  G.  Smith  Company  is  to  furnish  shipping  instructions  as 
rapidly  as  the  sugar  is  made,  and  Jno.  L.  Wortham,  financial  agent,  is 
to  furnish  samples  of  each  strike.  Should  any  sample  prove  unsatis- 
factory to  M.  G.  Smith  Company,  they  to  notify  by  'phone,  and  such 
strike  is  to  be  left  out  until  same  is  adjusted  by  T.  W.  House  and  E. 
W.  Sewall,  of  Houston.  When  shipment  is  effected,  and  no  objection 
has  been  made  by  M.  G.  Smith  Company,  no  reclamation  shall  be  al- 
lowed. 

"M.  G.  Smith  Company  are  to  deposit  three  thousand  ($3,000)  dol- 
lars as  a  guarantee  for  the  fulfillment  on  their  part  of  this  contract, 
and  Jno.  L.  Wortham,  financial  agent,  will  not  be  responsible  for  any 
sugar  after  obtaining  bill  of  lading  from  the  transportation  company. 

"Draft9  on  M.  G.  Smith  Company  to  be  collected  through  the  First 
National  Bank  of  Houston,  and  each  shipment  to  be  drawn  for,  draft 
attached  to  bill  of  lading. 

"Witness  our  hands  at  Huntsville,  Texas,  this  17th  day  of  November, 
1904. 

Jno.  L.  Wortham, 

Financial  Agent. 
M.  G.  Smith  Company." 
Witness,  B.  W.  Brahan." 

On  November  23  the  contract  was  transferred  to  Aaron  &  Co.,  by  an 
agreement  in  writing  as  follows: 

"We  hereby  transfer  all  our  rights  and  interests,  etc.,  under  this  con- 
tract to  J.  Aaron  &  Co.,  of  New  Orleans,  La.,  on  receipt  of  three  thou- 
sand dollars  ($3,000)  in  hand,  receipt  of  which  is  hereby  acknowledged, 
with  the  exception  that  the  sugar  is  to  be  invoiced  by  us  to  J.  Aaron  & 
Co.  at  the  following  prices:  f.  o.  b.  Harlem  or  Velasco,  1,000  bbls.  at 
$4.40;  500  bbls.  at  $4.45;  1,500  bbls.  at  $4.55. 

"Witness  our  hands,  at  Houston,  Texas,  this  23d  day  of  November, 
A.  D.  1904. 
(Signed  "M.  G.  Smith  Company,  J.  Aaron  &  Co.,  per  Alex  Hochstein." 

On  the  same  day  Smith  Company  wrote  Aaron  &  Co.,  as  follows: 
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"Houston,  Texas,  November  23,  1904. 
"J.  Aaron  &  Co., 

New  Orleans,  La. 
"Gentlemen:  In  confirming  sale  to  you  today  of  3,000  barrels  of 
choice  Y.  C.  Sugar,  as  per  attached  contract,  we  further  agree  that 
such  of  this  sugar  as  is  not  classed  choice  by  T.  W.  House  and  E.  W. 
Sewall  will  be  replaced  by  us  with  choice  Y.  C.  sugar,  our  intention 
being  to  deliver  to  you  the  full  contract  quantity  of  choice  Y.  C.  sugar, 
which  is  3,000  bbls. 

"We  further  agree  that,  in  consideration  of  your  having  put  up  with 
us  $3,000  margin,  to  bind  this  sale,  that  we  will  also  allow  you  $15.00, 
in  final  settlement,  to  cover  at  least  part  of  your  interest  on  the  amount 
of  your  margin. 

Yours  truly, 

M.  G.  Smith  Co." 

Afterwards  there  was  some  change  in  the  terms  of  the  contract  with 
regard  to  the  Yelasco  sugar,  as  to  the  character  of  which  the  evidence 
is  conflicting,  and  out  of  this  spring  the  issues  involved  in  this  suit. 

After  having  delivered  some  of  the  sugar  which  was  received  and  paid 
for  by  Aaron  &  Co.,  on  December  26  a  shipment  of  400  barrels  was 
rejected  by  Aaron  &  Co.  on  the  ground  that  it  was  not  up  to  contract 
grade  and  they  accompanied  such  rejected  shipment  with  the  statement 
that  they  would  not  accept  any  sugar  of  that  grade  upon  the  contract. 
Smith  Company  claim  that  these  sugars  were  fully  up  to  contract  grade 
and  treated  this  refusal  as  a  breach  of  the  contract  and  thereupon  ap- 
propriated the  balance  of  the  3,000  barrels  contracted  for,  notifying 
Aaron  &  Company  to  this  effect,  and  that  the  $3,000  deposited  by  them 
would  be  remitted  upon  release  of  the  contract.  Upon  this  Aaron  & 
Company  sue  to  recover  the  $3,000  deposit,  and  damages  for  the  con- 
version of  all  of  the  sugar  not  delivered. 

Upon  trial  before  a  jury  Aaron  &  Co.  had  judgment  for  the  $3,000 
deposit  and  damages  for  conversion  of  829  barrels  of  Harlem  sugar, 
and  from  this  judgment  they  appeal. 

Under  the  original  contract,  before  any  sugar  was  shipped,  the  pur- 
chasers were  to  be  furnished  with  a  sample  of  each  "strike"  of  sugar 
making  up  the  shipment,  which  was  to  be  examined  by  the  purchaser. 
If  not  satisfactory,  E.  W.  Sewall  and  T.  W.  House  of  Houston  were  to 
determine  whether  the  sample  of  such  strike  came  up  to  contract  grade. 
This  was  to  be  settled  before  shipment,  and  after  shipment  there  was  to 
be  no  reclamation  allowed  on  account  of  the  sugar  not  coming  up  to 
contract.  Appellees  claim  that  on  or  about  December  12,  by  mutual 
agreement  between  B.  W.  Brahan,  manager  of  the  sales  department  of 
the  penitentiaries,  representing  Wortham,  and  appellants  and  appellees, 
this  contract  was  so  changed  as  that  thereafter  such  samples  of  each 
strike  was  not  to  be  sent  before  shipment,  but  that  the  sugar  should 
be  shipped  and  received  upon  the  guaranty  of  Wortham,  financial  agent, 
that  the  sugars  so  shipped  should  be  of  contract  grade  or  equal  to  a 
certain  specified  strike  of  sugar.  As  stated  in  appellees'  pleadings  the 
terms  of  the  change  in  the  contract,  so  made  and  alleged  to  have  been 
assented  to  by  all  of  the  parties,  was  that  Wortham  was  to  be  relieved 


206  Texas  Civil  Appeals  Reports,  Vol.  45.      [February, 

of  the  obligation  of  sending  samples  of  each  strike  "prior  to  shipment/' 
substituting  therefor  his  guaranty. 

If  this  change  in  the  contract  was  made  with  the  assent  of  appellants 
we  think  that  necessarily  it  would  require  the  sugar  to  be  received  with- 
out such  samples.  If  samples  of  each  strike  were  to  be  sent  to  the  pur- 
chaser and  examined  by  him,  and  in  case  of  disapproval  by  him  by  the 
arbitrators  House  and  Sewall,  before  the  sugar  was  accepted,  there 
would  have  been  no  necessity  for  the  guaranty  of  Wortham. 

In  the  changed  contract,  providing  for  the  guaranty  by  Wortham, 
nothing  was  said  about  the  services  of  House  and  Sewall,  so  far  as  the 
testimony  shows.  Their  duties  as  provided  in  the  original  contract 
were  not  required  under  the  change  in  the  terms,  if  made  as  testified 
by  appellees.  Upon  this  phase  of  the  case  the  court  charged  the  jury 
as  follows: 

"If  you  believe  that  Aaron  &  Company  consented  and  agreed  to  a 
change  in  the  contract,  to  the  extent  that  they  would  accept  shipments 
direct  from  Velasco  without  having  the  samples  forwarded,  and  that 
they  would  take  the  State's  guaranty  that  the  shipments  should  equal 
to  strike  No.  43  from  Harlem ;  such  agreement,  in  legal  effect,  dispensed 
with  the  necessity  of  submitting  samples  to  House  and  Sewall.  And  if 
you  further  believe  that,  in  pursuance  of  said  agreement,  and  relying 
upon  the  same,  the  defendants  did  ship  or  tender  to  the  plaintiffs  sugar 
equal  to  what  the  plaintiffs  agreed  to  receive,  and  that  plaintiffs  refused 
to  accept  the  same,  and  believe  that  all  the  balance  of  the  sugar  the 
defendants  had  all  readv  to  tender  was  of  like  qualitv  as  what  thev  did 
tender,  and  as  sufficient  to  complete  the  3,000  barrels,  then  by  such 
tender,  if  made  in  compliance  with  the  understanding  and  agreement, 
the  defendants  complied  with  their  undertaking;  and  if  you  so  find 
the  facts  to  be,  you  will  find  for  the  defendants,  except  as  to  such  sugar 
as  you  are  instructed  concerning  in  next  preceding  paragraph  6,  in  con- 
nection with  which  you  will  construe  this  paragraph."  "Paragraph  6" 
only  excepted  the  827  barrels  of  sugar  previously  accepted.  This  charge 
is  assigned  as  error. 

There  was  evidence  which  tended  to  show  that  a  change  in  the  con- 
tract had  been  made,  as  heretofore  pointed  out,  and  that  appellants 
assented  to  the  change.  We  think  that  the  legal  effect  of  such  change 
dispensed  with  the  necessity  of  submitting  samples  to  House  and  Sewall. 
In  fact,  when  samples  of  the  sugar  which  appellants  refused  to  receive 
were  sent  to  them,  they  said  nothing  about  submitting  the  matter  to 
House  and  Sewall,  but  rejected  the  sugar.  If  the  sugar,  as  represented 
by  the  samples  sent,  was  in  fact  up  to  contract  grade,  appellants'  re- 
fusal to  accept  it  was  a  breach  of  the  contract.  The  controlling  issue 
then  was  whether  the  sugar  was  sent  as  had  been  contracted  for,  and 
upon  this  issue  the  evidence  was  conflicting. 

It  can  not  be  said  that  appellees,  after  the  transfer  of  the  contract  to 
appellants  or  after  the  agreement  which  is  designated  a  transfer,  had 
no  further  interest  in  the  contract.  This  transaction  was  not  so  regarded 
by  any  of  the  parties.  It  was  not  such  a  transfer  of  the  contract  itself 
as  would  have  this  effect.  It  was  rather,  in  legal  effect,  a  resale  of  the 
sugar  by  appellees  to  appellants  for  an  increased  price  on  the  same  con- 
ditions as  were  embraced,  first  in  the  original  contract  between  Wortham 
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and  appellees,  and  afterwards  upon  those  embraced  in  the  contract  as 
changed.  Appellees  were  still  to  receive  the  sugar  and  pay  for  it  and 
reship  to  appellants  as  directed  by  them.  Occupying  this  position,  a 
breach  of  the  contract  by  appellants  authorized  appellees  to  declare  it 
at  an  end.  That  this  was  the  view  taken  by  all  of  the  parties  is  shown 
by  the  fact  that  appellants  dealt  not  with  Wortham  direct,  but  with 
appellees,  who  continued  to  deal  directly  with  Wortham  with  regard  to 
the  sugar. 

There  was  evidence  which  tended  to  show  that  Brahan  was  authorized 
to  make  the  change  in  the  contract,  and  to  guarantee  that  the  sugar 
should  be  such  as  provided  in  the  contract.  Appellants  insist  that  there 
is  nothing  in  the  evidence  which  tends  to  prove  that  under  the  changed 
contract  Wortham  was  to  make  this  guaranty.  In  stating  what  is  said 
to  be  all  of  the  evidence  upon  this  point,  appellants  have  overlooked  the 
following  in  the  testimony  of  M.  G.  Smith,  when  recalled: 

"Q.  Will  you  state  whether  or  not  Mr.  Brahan  said  that  he  would 
guarantee  that  the  sugar  shipped  from  Harlem,  that  is,  from  Velasco, 
would  be  choice. 

"A.    Yes,  sir. 

"Q.  Did  you  submit  that  proposition  to  Mr.  Aaron?  That  is,  over 
the  'phone? 

"A.     He  said  if  it  was  that  way  to  go  ahead  and  ship  the  sugar." 

We  think  the  charge  referred  to  fairly  submitted  to  the  jury  the  is- 
sues raised  by  the  evidence,  and  was  not  error. 

We  have  endeavored  by  an  inspection  of  the  record  to  ascertain  the 
facts  with  regard  to  the  400  barrels  of  sugar  which  were  rejected  by 
appellants.  Our  conclusion  is  that  this  is  the  five  cars  of  sugar  referred 
to  in  appellees'  telegram  to  appellants  of  December  24,  and  appellants 
telegram  in  reply  on  the  same  day,  and  their  telegram  acknowledging 
receipt  of  sample  on  December  26.  The  evidence  is  confusing  as  pre- 
sented in  the  record. 

It  was  not  error  to  refuse  appellants'  requested  instruction,  as  set 
out  in  the  second  assignment  of  error.  It  seems  to  have  been  con- 
templated that  Wortham  was  to  deal  with  appellees  and  they  with  appel- 
lants, with  regard  to  the  sugar.  It  did  not  matter  that  Wortham  did 
not  claim  any  breach  of  the  contract  on  the  part  of  appellants. 

There  was  no  error  in  refusing  appellants  requested  instruction  No. 
2,  as  complained  of  in  their  third  assignment  of  error.  Appellants 
did  not  claim  the  right  to  inspect  the  sugar  itself  before  their  rejection, 
but  did  reject  it  upon  inspection  of  the  sample  sent.  Unquestionably 
they  were  justified  in  rejecting  the  sugar,  if  in  fact  the  sample  did 
not  come  up  to  contract,  and  this  issue  was  fairly  submitted  to  the  jury 
in  the  court's  charge. 

What  has  been  said  disposes  of  the  fourth  assignment  of  error  which 
is  overruled. 

The  seventh  assignment  of  error  assails  the  verdict  as  contrary  to  the 
evidence  in  that  there  was  no  evidence  of  a  tender  by  appellees  of  the 
balance  of  the  sugar  and  a  rejection  thereof  by  appellants.  This  as- 
signment is  without  merit.  Upon  the  rejection  by  appellants  of  the  400 
barrels,  if  such  rejection  was  without  cause,  appellees  were  not  required 
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to  proceed  farther  with  the  contract,  but  had  the  right  to  declare  the 
same  at  an  end.     (Hearne  v.  Garrett,  49  Texas,  625.) 

We  find  no  error  in  the  judgment  and  it  is  affirmed. 

Affirmed. 

Application  for  writ  of  error  dismissed. 


Texas  &  New  Orleans  Railroad  Company  v.  Park  Gray. 

Decided  February  5,  1907. 
1. — Connecting  Carriers— Allegations  of  Partnership — Limiting  liability. 


In  a  suit  against  the  last  of  several  carriers  for  damage  to  a  shipment  of 
I  stock  the  plaintiff  alleged,  in  substance,  that  the  agent  of  the  initial  carrier 
was  the  agent  of  the  defendant;  that  the  defendant  was  a  connecting  carrier 
with  the  initial  carrier  and  had  an  arrangement  by  which  each  acted  as  the 
agent  of  the  other  in  making  contracts  of  transportation;  and  that  they  acted 
together  in  transporting  such  property  together  with  all  intermediate  lines,  all 
of  whom  were  connecting  carriers.  Held,  insufficient  to  charge  such  a  partnership 
between  the  various  lines  as  would  make  each  responsible  for  the  acts  of  the 
others,  as  against  a  shipping  contract,  expressly  providing  against  such  lia- 
bility, introduced  in  evidence  by  the  plaintiff  himself. 

2. — Cases  Distinguished. 

The  cases  of  Gulf,  G.  &  8.  F.  Ry.  Go.  v.  Edloff,  89  Texas,  456;  Mexican 
Nat.  Ry.  Go.  v.  Savage,  41  6.  W.  Rep.,  663;  International  &  G.  N.  Ry.  Go.  v. 
Tisdale,  74  Texas,  17,  and  Gulf,  C.  &  8.  F.  Ry.  Co.  v.  Baird,  75  Texas,  256, 
distinguished. 

3. — Last  Carrier — Presumption. 

The  presumption  that  damage  to  freight  during  transportation  occurred  on 
the  line  of  the  last  carrier  is  not  indulged  when  the  owner  or  his  agent  accom- 
panies the  freight. 

Appeal  from  the  County  Court  of  Orange  County.  Tried  below  be- 
fore Hon.  W.  J.  Wingate. 

Baker,  Botts,  Parker  &  Garwood  and  L.  F.  Chester,  for  appellant. 
— The  shipping  contract  between  appellee  and  the  St.  Louis  &  San 
Francisco  Railway  Company  limits  the  liability  of  that  company  to 
such  damage  as  may  occur  on  its  own  line,  and  further  provides  that 
this  limitation  of  liability  shall  inure  to  the  benefit  of  all  connecting 
carriers,  wherefore  appellant  can  not  be  held  liable  for  any  damage 
that  did  not  occur  on  its  own  line.  Gulf,  C.  &  S.  F.  Ey.  Co.  v.  Baird, 
75  Texas,  256;  Gulf,  C.  &  S.  F.  Ey.  Co.  v.  Looney,  85  Texas,  158: 
Galveston,  H.  &  S.  A.  By.  Co.  v.  Johnson,  37  S.  W.  Sep.,  243;  Ft. 
Worth  &  D.  C.  Ey.  Co.  v.  Williams,  77  Texas,  121. 

Appellant  was  not  required  to  file  a  plea  of  non  est  factum,  or  denial 
of  partnership  under  oath,  because  appellee's  pleadings  do  not  charge  a 
partnership  between  appellant  and  connecting  lines,  nor  that  the  St. 
Louis  &  San  Francisco  Bailway  Company  and  connecting  lines  were  the 
agents  of  appellant  for  the  purpose  of  transporting  said  stock  from 
Vinita,  I.  T.,  to  Orange,  Texas.  Gulf,  C.  &  S.  F.  By.  Co.  v.  Baird,  75 
Texas,  256;  McCaxn  v.  International  &  G.  N.  Bv.  Co.,  84  Texas,  358; 
Gulf,  C.  &  S.  F.  By.  Co.  v.  Looney,  85  Texas,  166 ;  Ft.  Worth  &  D.  C. 
By.  Co.  v.  Williams,  77  Texas,  121 ;  Keseler  v.  First  Nat.  Bank,  21  Texas 
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Civ.  App.,  100;  Hunt  et  al.  v.  Siemers,  53  S.  W.  Rep.,  387;  Post  v. 
Southern  Ry.,  52  S.  W.  Rep.,  302  (312). 

Holland  &  Holland,  for  appellee. — The  partnership  between  defend- 
ant, the  St.  Louis  &  San  Francisco  Railroad  Company,  and  the  other 
intermediate  carriers  in  the  transportation  of  the  property  damaged, 
haying  been  alleged  and  not  denied  and  the  injury  to  the  property  being 
a  tort  or  violation  of  contract  committed  by  one  of  the  partners,  growing 
out  of  the  prosecution  of  the  partnership  business,  same  was  the  act 
of  both  and  either  could  be  sued  and  held  liable.  International  &  G. 
N\  Ry.  Co.  v.  Tisdale,  74  Texas,  17 ;  Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Edloff, 
89  Texas,  456 ;  Mexican  Nat.  Ry.  Co.  v.  Savage,  41  S.  W.  Rep.,  663 ; 
Pioneer  Savings  Loan  Co.  v.  Nail,  36  S.  W.  Rep.,  322;  Atchison,  T. 
&  S.  F.  Rv.  Co.  v.  Grant,  26  S.  W.  Rep.,  288;  Gulf,  C.  &  S.  P.  Ry. 
Co.  v.  Wilson,  26  S.  W.  Rep.,  132 ;  Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Wilbank, 
27  S.  W.  Rep.,  304 ;  International  &  G.  N.  Ry.  Co.  v.  Tisdale,  74  Texas, 
17. 

REESE,  Associate  Justice. — Park  Gray  sued  the  Texas  and  New 
Orleans  Railroad  Company  in  the  County  Court  to  recover  damages  to 
certain  horses  and  mules  shipped  by  him  from  Vinita,  Indian  Territory, 
to  Orange,  Texas,  over  the  lines  of  the  St.  Louis  &  San  Francisco  Rail- 
way>  the  initial  carrier,  and  connecting  carriers.  Under  the  shipment, 
the  defendant  company  received  the  car  containing  the  stock  from  the 
Kansas  City  Southern  Railway  at  Beaumont  for  carriage  to  Orange. 
The  stock  was  alleged  to  have  been  damaged  en  route  by  delay,  rough 
handling  and  failure  to  properly  rest,  feed  and  water  them,  due  to  the 
negligence  of  defendant  company. 

Defendant  answered  by  general  demurrer  and  general  denial  and  spec- 
ially denied  that  there  was  any  injury  to  the  stock  while  in  its  care  and 
possession,  alleging  that  the  stock  was  only  in  its  possession  about  five 
hours  and  was  only  carried  23  miles,  being  the  distance  from  Beaumont 
to  Orange.  It  was  further  alleged  that  by  the  contract  of  shipment  en- 
tered into  between  the  initial  carrier,  the  St.  Louis  &  San  Francisco 
Railway  Company,  and  plaintiff,  the  liability  of  each  carrier  was  spec- 
ially limited  to  its  own  line. 

By  supplemental  petition  plaintiff  made  the  following  plea:  "He 
says  that  if  the  property  for  whose  damage  this  suit  is  brought  was  at 
any  time  during  its  transportation  in  the  possession  of  any  other  road 
than  defendant's,  then  that  a  written  contract  of  through  shipment  was 
made  between  plaintiff  and  the  agent  of  the  initial  carrier  who  was  also 
the  agent  of  defendant  and  defendant  was  and  is  a  connecting  carrier 
with  such  initial  company  and  had  an  arrangement  by  which  each  acted 
as  the  agent  of  the  other  in  making  contracts  of  transportation  and 
acted  together  in  transporting  such  property  together  with  all  other  in- 
termediate lines,  all  of  whom  were  connecting  carriers  and  so  acted 
together,  and  defendant  is  therefore  liable,  and  of  this  he  puts  himself 
upon  the  country/' 

Upon  trial  with  a  jury  plaintiff  had  judgment  for  $650  from  which 
defendant  appeals. 

VoL  XLV.  Civil— 14. 
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The  first,  second  and  third  assignments  of  error  attack  the  judgment 
of  the  court  on  the  ground  that  the  evidence  fails  to  show  any  liability 
on  the  part  of  appellant. 

The  following  are  the  facts  as  established  by  the  practically  undis- 
puted evidence.  The  live  stock  in  question,  consisting  of  18  mules  and 
6  horses,  was  delivered  in  good  condition  to  the  St.  Louis  &  San  Fran- 
cisco Railway  Company  at  Vinita,  Indian  Territory,  on  December  20, 
1904,  for  transportation  by  that  line  and  its  connecting  carriers  to  Or- 
ange, Texas.  One  C.  W.  Thomas,  appellee's  agent,  accompanied  the 
stock  for  the  purpose  of  looking  after  them,  from  Vinita  to  Orange. 
They  were  delivered  by  the  Kansas  City  Southern  Railway,  a  connect- 
ing carrier,  to  appellant  at  Beaumont,  Texas,  at  11  o'clock  a.  m.,  on 
December  25  and  left  Beaumont  on  appellant's  line  at  1:30  p.  m.  on 
the  same  day  and  were  received  at  Orange  at  3  o'clock  p.  m.  on  the  same 
day,  in  a  damaged  condition.  By  the  terms  of  the  shipping  contract  or 
bill  of  lading  issued  by  the  St.  Louis  &  San  Francisco  Railway  Com- 
pany, which  was  introduced  in  evidence  by  appellee,  it  was  expressly 
provided  that  the  initial  carrier  and  each  connecting  carrier  should  be 
responsible  only  for  loss  or  damage  occurring  on  its  own  road.  The 
contract  provided  for  carriage  by  the  initial  carrier  to  Neosho,  Missouri, 
and  delivery  at  that  point  "to  a  carrier  whose  line  may  form  a  part  of 
the  route  to  Orange." 

This  being  an  interstate  shipment  this  contract  limiting  the  liability 
of  each  carrier  to  its  own  line  was  a  valid  contract.  (McCarn  v.  In- 
ternational &  G.  N.  'Ry.,  84  Texas,  353.)  Appellee,  however,  seeks  to 
avoid  the  force  of  this  limitation  in  the  contract  by  the  fact  that  the 
truth  of  the  plea,  set  out  in  full  in  the  first  part  of  this  opinion,  was 
not  denied  under  oath,  and  that  therefore  the  allegations  thereof  must 
be  taken  as  true.  It  is  contended  that  this  plea  charged  a  partnership 
between  the  initial  carrier  and  its  connecting  lines,  including  appel- 
lant, in  the  transportation  of  the  property,  and  that  under  such  contract 
of  partnership,  each  carrier  was  liable  for  any  damage  to  the  property 
whether  occurring  on  its  own  line  or  not. 

It  is  alleged  in  such  plea  that  (1)  the  agent  of  the  initial  carrier  was 
the  agent  of  defendant;  (2)  that  appellant  was  and  is  a  connecting  car- 
rier with  such  initial  company,  and  had  an  arrangement  by  which  each 
acted  as  the  agent  of  the  other  in  making  contracts  of  transportation; 
(3)  that  they  acted  together  in  transporting  such  property  together  with 
all  intermediate  lines,  all  of  whom  were  connecting  carriers. 

We  do  not  think  this  plea  charges  such  partnership  between  the  var- 
ious lines  as  would  make  each  responsible  for  the  acts  of  the  others  under 
the  contract  expressly  providing  against  such  liability.  (Kessler  v. 
The  First  Nat.  Bank,  21  Texas  Ciw  App.,  100.)  The  allegations  of 
the  plea  show  nothing  more  than  the  ordinary  and  usual  relations  be- 
tween connecting  carriers  in  a  contract  of  shipment  over  several  lines. 
If  the  agent  of  the  initial  carrier  was  also  the  agent  of  appellant  and 
authorized  to  bind  it  by  the  terms  of  the  contract  that  fact  would  not 
alter  the  essential  terms  of  the  contract  which  limited  appellant's  lia- 
bility to  damage  on  its  own  line.  Allegations  of  partnership  in  the 
cases  of  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Edloff  (89  Texas,  456)  and  Mexi- 
can Nat.  Ry.  Co.  v.  Savage  (41  S.  W.  Rep.,  663)  are  entirely  different, 
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and  charge  a  joint  ownership  and  partnership  in  the  operation  of  the 
different  lines,  in  express  terms.  The  language  of  the  plea  in  Inter- 
national &  G.  N.  Ry.  Co.  v.  Tisdale  (74  Texas,  17)  is  not  set  out  in 
full,  and  there  seems  not  to  have  been  any  question  made  that  it  did 
sufficiently  charge  a  partnership,  so  that  upon  this  point  it  is  not  au- 
thority. It  is  to  be  noted  that  in  that  case  there  was  no  provision  in 
the  bill  of  lading  limiting  the  liability  of  each  carrier  to  its  own  line. 
We  do  not  regard  the  case  as  in  point  or  as,  to  any  extent,  controlling 
the  decision  of  the  present  case. 

In  the  case  of  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Baird  (75  Texas,  256), 
which  is  very  similar  to  the  present  case,  by  the  terms  of  the  shipping 
contract  the  issuing  carrier  expressly  limited  its  own  liability  to  damages 
occurring  on  its  own  line,  but  there  was  no  such  express  limitation  of 
liability  as  to  the  connecting  carriers,  as  in  the  present  case.  There  was 
a  plea  of  partnership.  Such  contract  was,  however,  held  to  be  inconsis- 
tent with  the  holding  that  the  contract  was  one  made  by  a  member  of 
a  partnership.  If  by  the  failure  to  deny  the  special  plea  under  oath 
its  allegations  are  to  be  taken  as  true,  together  with  every  reasonable 
inference  deducible  therefrom,  still  the  contract  itself  was  introduced 
in  evidence  by  appellee,  and  the  terms  thereof  are  inconsistent  with  a 
holding  of  partnership  between  the  connecting  lines.  (Gulf,  C.  &  S. 
P.  Ry.  Co.  v.  Looney,  85  Texas,  165;  Ft.  Worth  &  D.  C.  Ry.  Co.  v. 
Williams,  77  Texas,  121.)  Giving  appellant  the  benefit  of  the  clause 
in  the  contract  limiting  its  liability  to  its  own  line,  the  evidence  utterly 
fails  to  show  liability.  The  property  was  in  possession  of  appellant  for 
only  four  hours  and  was  transported  only  23  miles.  There  was  not  only 
no  evidence  that  it  received  any  injuries  while  in  appellant's  possession, 
but  the  conclusive  effect  of  the  evidence  is  that  it  did  not.  No  pre- 
sumption against  appellant  arises  from  the  fact  that  the  property,  when 
delivered  by  it  to  the  shipper  .was  in  a  damaged  condition.  Ordinarily 
such  would  be  the  rule,  but  in  the  present  case  an  agent  of  the  shipper 
accompanied  the  stock  all  the  way  from  Vinita  to  Orange.  The  rule 
referred  to  was  adopted  to  meet  the  necessities  of  a  case  where  it  was 
not  reasonably  possible  for  the  shipper  to  tell  just  where,  when  and  by 
which  one  of  successive  connecting  carriers  the  damage  was  inflicted. 
The  actual  presence  of  the  shipper's  agent  with  the  stock  relieved  him 
of  this  difficulty.  Cessante  ratione  cessat  ipsa  lex.  (Texas  &  P.  Ry. 
Co.  v.  Scoggin,  14  Texas  Ct.  Rep.,  297.) 

What  we  have  said  renders  it  unnecessary  to  pass  upon  the  other  as- 
signments of  error. 

We  are  of  opinion  that  the  judgment  of  the  County  Court  should 
be  reversed  and  judgment  here  rendered  for  appellant  and  it  is  so  or- 
dered. 

Reversed  and  rendered. 
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Houston  &  Texas  Central  Railroad  Company  v.  Moses  and  Max 

Davis. 

Decided  February  6,  1907. 

1. — Property  Damaged  for  Public  Use. 

Where  one's  property  is  damaged  for  a  public  use,  as  by  the  construction 
of  a  spur  track  of  a  railway  near  thereto,  it  is  not  necessary,  in  order  to  en- 
title the  owner  to  recover,  that  the  damage  be  negligently  inflicted. 

2. — Same — Railway  on  Adjoining  Property. 

A  landowner  whose  property  is  injured  by  the  construction  and  operating 
of  a  railway  is  entitled  to  damages  though  the  railway  be  not  upon  his  land  nor 
any  of  his  property  be  taken. 

3. — Same — Damages — Temporary  or  Permanent. 

In  the  absence  of  evidence  that  a  spur  track  of  a  railway  on  land  adjoin- 
ing plaintiff's  property  was  intended  only  as  a  temporary  expedient  it  should 
be  treated  as  permanent  in  estimating  damages. 

4. — Charge — Requested  Instruction. 

A  charge  which  otherwise  might  have  permitted  consideration  of  elements 
of  damage  alleged  but  not  proved,  was  cured  by  giving  a  requested  instruction 
excluding  them  from  consideration. 

5. — Damaging  Property — Public  Use — Private  Switch. 

Where  plaintiff's  real  property  was  depreciated  in  value  by  the  construc- 
tion of  the  spur  track  of  a  railway  to  private  warehouses  on  an  adjoining  lot 
he  could  recover  therefor. 

6. — Argument  of  Counsel. 

Remarks  of  an  attorney  based  on  excluded  testimony  can  not  be  considered 
to  have  prejudiced  his  opponent  where,  on  objection  being  made,  he  stated  that 
he  had  not  understood  that  it  was  excluded,  and  would  refrain  from  discussing  it. 

Appeal  from  the  District  Court  of  Travis  County.  Tried  below  before 
Hon.  George  Calhoun. 

Gregory  &  Batts  and  0.  S.  Wright,  for  appellant. — The  court  erred  in 
overruling  defendant's  general  demurrer  to  plaintiffs'  first  amended 
original  petition,  there  being  no  allegation  that  the  spur  track  was  im- 
properly constructed  or  negligentlv  operated.  Baugh  v.  Texas  &  New 
Orleans  R.  E.  Co.,  80  Texas,  58 ;  Gulf,  C.  &  S.  F.  B.  R.  Co.  v.  Oakes, 
94  Texas,  160-163. 

The  construction  and  operation  of  the  switch  across  the  three  lots 
lying  immediately  west  of  plaintiffs'  property,  with  the  consent  and  for 
the  convenience  of  the  owners  of  said  property  and  their  lessees,  could 
not  be  considered  in  estimating  plaintiffs'  damage,  especially  so  in 
the  absence  of  any  testimony  showing  negligence  on  the  part  of  defend- 
ant in  the  construction  or  operation  of  the  switch,  or  showing  that  its 
manner  of  using  same  involved  an  unnecessary  and  unreasonable  inter- 
ference with  the  rights  of  plaintiffs.  Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Oakes, 
94  Texas,  160. 

This  is  a  suit  for  depreciation  of  the  value  of  the  property,  and  wrong- 
ful acts  alleged  or  shown  of  a  temporary  nature  and  subject  to  be  dis- 
continued either  voluntarily  or  by  suit  can  not  be  considered  in  estimat- 
ing the  damage  sued  for.  Baugh  v.  Texas  &  N".  0.  Ry.  Co.,  80  Texas, 
58. 
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J  as.  H.  Hart  and  Allen  &  Hart,  for  appellees. — Plaintiff's  first  amend- 
ed original  petition  stated  a  cause  of  action  not  subject  to  general  de- 
murrer. Daniel  v.  Ft.  Worth  &  R.  G.  Rv.,  5  Texas  Ct.  Rep.,  388,  6 
Texas  Ct.  Rep.,  791;  Ft.  Worth  &  R.  G.  Ry.  v.  Downie,  82  Texas,  383; 
Gainesville,  H.  &  W.  Ry.  v.  Hall,  78  Texas,  169 ;  Gulf,  C.  &  S.  F.  Ry. 
v.  Eddins,  60  Texas,  656 ;  Ft.  Worth  &  D.  C.  Ry.  v.  Thompson,  2  Texas 
Civ.  App.,  170;  Gulf,  C.  &  S.  F.  Ry.  v.  Fuller,  63  Texas,  467. 

The  evidence  in  this  case  shows  that  plaintiffs'  property  was  damaged 
for  a  public  use,  by  the  construction  and  maintenance  of  the  railway 
switch  track,  and  that  plaintiffs  were  entitled  to  recover  such  damages. 
Gainesville,  H.  &  W.  Ry.  v.  Hall,  78  Texas,  172-175;  Daniels  v.  Ft. 
Worth  &  R.  G.  Ry.,  5  Texas  Ct.  Rep.,  791. 

KEY,  Associate  Justice. — Moses  and  Max  Davis  instituted  this 
suit  against  the  Houston  &  Texas  Central  Railroad  Company,  seeking 
to  recover  damages  on  account  of  the  construction  of  a  switch  or  spur 
track  from  a  point  on  the  main  line  of  the  defendant's  railroad  track 
upon  and  across  a  street  and  sidewalk  west  of  the  plaintiffs'  property, 
and  across  three  lots  and  up  to  and  against  a  lot  owned  by  the  plaintiffs, 
upon  which  was  situated  a  dwelling  house.  The  defendant's  answer 
embraced  a  general  demurrer,  general  denial  and  plea  of  two  years  limi- 
tation. There  was  a  jury  trial,  resulting  in  a  verdict  and  judgment 
for  the  plaintiffs  for  $600  and  the  defendant  has  appealed. 

The  first  assignment  of  error  is  addressed  to  the  action  of  the  court  in 
overruling  the  general  demurrer  to  the  plaintiffs'  petition.  The  propo- 
sition submitted  under  this  assignment  is,  in  substance,  that  as  the 
petition  failed  to  charge  the  defendant  with  negligence,  it  failed  to  state 
a  cause  of  action.  This  assignment  is  overruled.  Our  constitution  de- 
clares that  no  person's  property  shall  be  taken,  damaged  or  destroyed  for 
or  applied  to  a  public  use  without  adequate  compensation  being  made, 
unless  by  consent  of  such  person;  and  the  plaintiffs  sought  a  recovery 
under  this  provision  of  the  constitution.  The  right  to  such  recovery 
does  not  depend  upon  any  question  of  negligence.  No  matter  how  skill- 
fully a  railroad  track  may  be  constructed,  nor  how  much  care  may  be 
exercised  in  the  operation  of  the  railroad,  if  any  person's  property  is 
taken,  damaged  or  destroyed  by  the  construction  or  operation  of  such 
railroad  and  without  the  consent  of  such  person,  a  cause  of  action  exists 
against  the  railroad  company  and  in  behalf  of  the  owner  of  such  prop- 
erty. 

Under  the  second,  third,  fourth,  fifth,  sixth,  seventh,  eighth  and 
ninth  assignments  it  is  contended  that  the  construction  and  operation  of 
the  switch  across  the  three  lots  lying  immediately  west  of  the  plaintiffs' 
property,  with  the  consent  and  for  the  convenience  of  the  owners  of 
that  property,  could  not  be  considered  in  estimating  the  plaintiffs'  dam- 
age, in  the  absence  of  testimony  showing  negligence  on  the  part  of  the 
defendant.  This  contention  is  not  regarded  as  tenable.  It  was  held  in 
Gainesville,  H.  &  W.  Ry.  Co.  v.  Hall,  78  Texas,  169,  that  a  land  owner, 
whose  property  is  injured  by  the  construction  of  a  railway  and  running 
of  trains  thereon,  is  entitled  to  damages,  although  the  railway  be  not 
upon  his  land  nor  any  of  his  property  be  taken.  That  case  meets  the 
contention  referred  to,  as  well  as  the  further  contention  undor  these 
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assignments  that  the  wrongful  acts  complained  of  are  of  a  temporary 
nature  and  subject  to  be  discontinued;  and  therefore  do  not  entitle  the 
plaintiffs  to  recover  for  damages  to  their  property.  In  Denison  &  P.  S. 
Ry.  v.  O'Maley,  45  S.  W.  Rep.,  227,  it  was  held  that  stock  pens  main- 
tained by  a  railway  company  were  sufficiently  permanent  in  character 
to  entitle  an  adjacent  landowner  to  recover  damages  for  the  deprecia- 
tion in  the  value  of  his  property.  In  the  absence  of  proof  showing  that 
the  spur  track  in  question  was  intended  only  as  a  temporary  expedient, 
we  think  it  should  be  regarded  as  equally  permanent  as  the  main 
track,  and  the  stock  pens  constructed  to  facilitate  the  shipment  of  live- 
stock. See  also  Daniels  v.  Ft.  Worth  &  R.  G.  Ry.,  5  Texas  Ct.  Rep., 
388;  s.  c,  6  Texas  Ct.  Rep.,  791. 

It  is  also  contended  that  the  court  erred  in  the  third  paragraph  of 
its  charge  in  submitting  to  the  jury  whether  or  not  the  spur  track  com- 
plained of  was  built  upon  and  across  the  street  adjacent  to  the  plain- 
tiffs' premises,  because  the  uncontradicted  evidence  showed  that  three 
lots  intervened  between  the  plaintiffs'  premises  and  where  the  spur 
track  crossed  the  street.    We  are  quite  confident  that  the  jury  were  not 
misled  by  the  use  of  the  word  "adjacent/'    The  evidence  was  clear  and 
uncontroverted  as  to  where  the  spur  track  in  question  was  located,  and 
it  was  wholly  unnecessary  to  submit  that  question  to  the  jury.    The  third 
paragraph  of  the  charge  is  also  complained  of  for  the  alleged  reason 
that  it  submitted  to  the  jury  whether  or  not  the  plaintiffs'  property 
was  injured  and  damaged  on  account  of  being  jarred  and  on  account  of 
loud  noises,  sparks,  cinders,  coal  dust  and  smoke  alleged  to  have  been 
emitted  from  the  engines  used  by  the  defendant  in  placing  cars  on  the 
spur  track,  the  contention  being  that  there  was  no  evidence  warranting 
the  submission  of  that  issue  to  the  jury.    These  grounds  of  injury  were 
alleged  in  the  plaintiffs*  petition,  and  it  was  so  stated  in  the  preliminary 
part  of  the  charge;  and  in  the  third  paragraph,  which  is  the  one  com- 
plained of,  among  other  things  this  language  is  used :    "And  you  further 
find  from  a  preponderance  of  the  evidence  that  plaintiffs'  property  has 
been  damaged  by  the  construction  and  operation  of  defendant's  said 
switch  or  spur  track  you  will  find  for  the  plaintiffs,  provided  you  find 
from  a  preponderance  of  the  testimony  that  such  damage  (if  any  damage 
there  is  to  such  property)  was  caused  by  and  resulted  from  any  one  or 
more  of  the  causes  alleged  in  the  plaintiffs'  petition  in  regard  to  the 
construction  and  operation  of  said  switch  or  spur  track."     However, 
at  the  request  of  the  defendant,  the  court  gave  the  following  special 
instruction:     "You  are  specially  instructed  that  there  is  no  evidence 
in  this  case  sustaining  the  allegations  in  plaintiffs'  petition  to  the  effect 
that  their  premises  were  greatly  jarred,  loud  noises  were  made,  sparks, 
cinders,  coal  dust  and  smoke  emitted  from  defendant's  engines  and 
.blown  upon  said  premises  and  into  and  upon  plaintiffs'  house,  and  that 
on  account  of  the  sparks  so  emitted  plaintiffs'  improvements  were  great- 
ly endangered  by  fire,  and  that  noxious  vapors  were  emitted  from  said 
engines  and  blown  into  plaintiffs'  house,  and  you  will  therefore  not  con- 
sider said  allegations  in  making  up  your  verdict,  or  allow  anything  for 
any  injuries  which  plaintiffs  allege,  but  have  not  proven,  that  they  sus- 
tained in  accordance  with  those  allegations." 

Wc  think  the  jury  must  have  understood  this  instruction  as  qualify- 
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ing  and  restricting  the  third  paragraph  of  the  court's  charge,  and  that 
the  jury  were  not  misled  on  the  subject  referred  to. 

We  are  of  opinion  that  the  charge  of  the  court  is  not  subject  to  any 
of  the  objections  urged  against  it,  and  that  no  error  was  committed  in 
refusing  requested  instructions. 

We  are  unable  to  sanction  the  proposition  urged  in  the  fourteenth 
assignment  to  the  effect  that  if  the  spur  track  in  question  was  not  used 
for  the  public  generally,  but  was  constructed  and  used  only  as  a  private 
switch  to  the  warehouses  located  on  the  lots  immediately  west  of  the 
plaintiffs'  premises,  the  plaintiffs  would  not  be  entitled  to  recover,  unless 
it  was  shown  that  the  track  was  used  in  such  manner  as  in  law  con- 
stituted a  nuisance.  We  think  this  contention  is  refuted  by  Bailway  Co. 
v.  Hall  and  Daniels  v.  Bailway,  supra.  Both  these  cases  recognize  the 
right  to  recover  for  property  taken  or  damaged  for  a  public  purpose  re- 
gardless of  any  question  of  negligence  or  nuisance. 

We  also  overrule  the  assignments  which  complain  of  the  verdict. 
Plaintiffs  submitted  testimony  tending  to  show  that  because  of  the  fact 
that  the  switch  had  been  built  up  to  and  adjoining  their  front  yard 
near  the  front  of  the  residence  thereon  and  its  constant  use  in  deliver- 
ing freight  to  the  warehouses  on  the  lots  immediately  west,  their  prop- 
erty had  depreciated  in  value  to  an  extent  equal  to  the  amount  allowed 
by  the  jury.''  The  defendant  submitted  testimony  of  several  witnesses 
which  would  have  supported  a  finding  that  no  damage  had  resulted  to 
the  property  on  account  of  the  matters  complained  of.  This  produced 
a  sharp  conflict  in  the  testimony,  and  it  was  the  province  of  the  jury 
to  give  credence  to  those  witnesses  regarded  by  them  as  the  more  credible. 
The  argument  of  the  plaintiffs'  counsel,  which  is  complained  of 
under  the  last  assignment,  was  not  inflammatory  but  was  based  upon 
testimony  which  had  been  excluded;  and,  when  objected  to,  the  counsel 
stated  that  he  had  not  understood  that  the  testimony  had  been  excluded, 
and  would  refrain  from  discussing  it  and  did  so  refrain,  and  the  court 
instructed  the  jury  to  disregard  the  argument  complained  of.  It  is 
reasonably  certain  that  no  injury  resulted  from  the  argument  referred 
to,  and  this  assignment  is  overruled. 

No  reversible  error  has  been  pointed  out  and  the  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Joseph  McDonald  et  al.  v.  George  E.  Downs. 

Decided  February  6,  1907. 

1.— Grant — Location — CaUs. 

Where  none  of  the  objects  called  for  in  a  grant  can  be  found  upon  the 
ground  to  determine  its  location,  and  the  calls  for  its  corners  and  boundary 
lines  made  in  subsequent  surveys  are  for  lines  running  on  different  courses  and 
corners  to  be  fixed  by  different  courses  and  corners  to  be  fixed  by  different  bear- 
ing trees  from  tho^e  named  in  the  grant,  its  location  is  not  fixed  with  such 
certainty  as  to  enable  those  holding  the  grantee's  title  to  recover  land  from 
those  holding  under  a  junior  grant  claimed  to  be  in  conflict  with  it. 


216  Texas  Civil  Appeals  Reports,  Vol.  45.      [February, 

2. — Error — Findings  of  Faot. 

Errors  in  the  findings  of  fact  are  not  cause  for  reversal  unless  they  con- 
trol the  result  reached. 

3. — Decree — Divestiture  of  Title. 

It  was  not  permissible  to  render  judgment  in  favor  of  the  defendant  in 
a  suit  of  trespass  to  try  title,  on  his  plea  in  reconvention  asking  for  a  divesti- 
ture of  plaintiff's  title,  for  all  the  land  sued  for  by  plaintiff,  unless  the  tract 
to  which  defendant  showed  title  was  proved  to  include  all  that  plaintiff  sued  for. 

Error  from  the  District  Court  of  Travis  County.  Tried  below  before 
Hon.  V.  L.  Brooks. 

R.  E.  Beckham  and  Robt.  0.  Johnson,  for  plaintiffs  in  error. — The 
field  notes  of  the  James  White  and  Martin  White  surveys,  made  by  the 
same  surveyor  who  made  the  Daniel  Pharis  survey,  and  who  is  deceased, 
are  evidence  of  the  location  of  the  Daniel  Pharis  survey,  called  for  in 
the  field  notes  of  said  AVhite  surveys.  Stroud  v.  Springfield,  28  Texas, 
665 ;  Cottingham  v.  Seward,  25  S.  W.  Eep.,  797 ;  Huff  v.  Crawford,  34 
S.  W.  Rep.,  609;  Tucker  v.  Smith,  68  Texas,  478. 

Title  of  possession  issued  under  the  Colonization  Laws  of  Coahuila 
and  Texas  is  a  final  title  vesting  the  fee  absolutely  in  the  grantee;  the 
conditions  annexed  to  such  titles  are  conditions  subsequent,  and  noth- 
ing remained  to  be  done  to  consummate  the  title  of  the  grantee,  though 
subject  to  forfeiture  by  proper  proceedings  for  nonperformance.  Han- 
cock v.  McKinney,  7  Texas,  452. 

Cobbs  &  Hildebrand,  for  defendant  in  error. — Generally,  the  court  did 
not  err  in  rendering  judgment  for  the  defendant ;  for  if  the  said  Pharis 
survey  could  be  established  under  the  claims  of  plaintiffs  in  error,  still 
it  was  shown  that  defendant  was  an  innocent  locator  and  purchaser. 
Evitts  v.  Eoth,  61  Texas,  82;  Adams  v.  Hayden,  60  Texas,  223:  Parker 
v.  Coop,  60  Texas,  112;  Patty  v.  Middleton,  82  Texas,  586;  Mast  v. 
Tibbies,  60  Texas,  301 ;  Brotherton  v.  Weathersbv,  73  Texas,  471 ;  Mul- 
lins  v.  Wimberly,  50  Texas,  457;  Hawley  v.  Bullock,  29  Texas,  217; 
Hutchins  v.  Bacon,  46  Texas,  408;  Paschal  v.  Perez,  7  Texas,  348; 
Watson  v.  Chalk,  11  Texas,  89;  Guilbeau  v.  Mays,  15  Texas,  413; 
Lambert  v.  Weir,  27  Texas,  359 ;  Moore  v.  Curry,  36  Texas,  668. 

KEY,  Associate  Justice. — Joseph  McDonald  and  others,  plaintiffs, 
instituted  this  suit  in  the  form  of  trespass  to  try  title,  to  recover  from 
George  E.  Downs,  the  defendant,  a  certain  tract  of  land  known  as  the 
Daniel  Pharis  league,  alleged  to  be  situated  in  Sabine  and  San  Augus- 
tine Counties  in  this  State.  The  field  notes  of  the  land  sued  for  are 
given  in  the  petition  as  follows: 

"Beginning  at  an  inner  corner  of  the  Martin  White  league  of  land 
lying  mostly  in  Sabine  County,  Texas,  said  beginning  corner  being  245 
varas  eastward  from  the  northeast  corner  of  the  Thomas  Payne  league 
in  San  Augustine  County,  Texas,  thence  northward  with  one  of  the  west 
boundary  lines  of  said  Martin  White  league  443  varas  to  the  most 
northern  northwest  corner  of  said  Martin  White  league,  and  continuing 
northward  in  same  course  5,572  6-10  varas  in  all  to  the  N.  E.  corner 


1907.]  McDonald  v.  Downs.  217 

of  said  Daniel  Pharis  league.  Thence  westward  at  right  angles  to  the 
line  last  described  at  1,040  varas  the  east  boundary  line  of  the  Armstead 
Chumney  league,  where  it  intersects  and  conflicts  with  the  north  boun- 
dary line  of  the  Pharis  league,  and  continuing  westward  in  the  same 
course  in  all  4,487  varas  to  the  N.  W.  corner  of  said  Daniel  Pharis 
league,  thence  southward,  parallel  with  the  first  described  line  of  said 
Pharis  league  5,572  6-10  varas  to  the  north  boundary  line  of  said  Thom- 
as Payne  league,  thence  eastward  with  the  north  boundary  line  of  said 
Thomas  Payne  league  4,487  varas  to  the  place  of  beginning/' 

The  defendant  answered  by  plea  of  not  guilty,  and  averred  that  the 
claim  asserted  by  the  plaintiffs  constituted  a  cloud  upon  his  title,  which 
he  prayed  to  have  removed,  and  to  have  title  vested  in  him.  There  was 
a  nonjury  trial,  resulting  in  a  judgment  for  the  defendant  and  the 
plaintiffs  have  appealed.  The  trial  judge  filed  conclusions  of  fact, 
which  are  as  follows: 

"1.  During  the  biennial  term  of  1834  and  1835,  proceedings  were 
instituted  by  Daniel  Pharis,  under  the  Colonization  Law  of  March  25, 
1825,  to  obtain  a  grant  of  one  league  of  land  from  the  Free  State  of 
Coahuila  and  Texas.  These  proceedings  culminated  in  the  survey  of 
the  land  applied  for  on  September  1,  1834.  The  description  of  said 
survey,  as  contained  in  said  alleged  grant  is  as  follows,  viz. : 

"The  tract  of  land  surveyed  to  the  colonist  Daniel  Pharis  is  situated 
on  an  eastern  branch  of  the  stream  called  Villar  creek,  and  begins  at 
the  southeast  corner  of  the  survey  marked  J.  J.,  this  being  the  first 
corner  of  this  survey,  from  which  a  gum  tree  of  sixteen  inches  in  diame- 
ter, bears  south  60  west  at  a  distance  of  2  4-10  varas,  and  another  gum 
of  fourteen  inches  in  diameter  is  to  the  north  8  degrees  east;  from  there 
to  the  east  there  were  measured  4,487  varas  unto  the  line  of  the  neighbor 
A.  T.  in  which  the  second  corner  was  formed,  drove  a  stake  from  wrhich 
a  red  wood  tree  7  inches  in  diameter  bears  south  71  degrees  west  and  a 
black  gum  of  20  inches  in  diameter  is  to  the  south  75  degrees  east,  at 
the  distance  of  4  5-10  varas;  from  there  on  the  course  to  the  north 
5,572  6-10  varas  and  the  third  corner  was  formed,  driving  a  stake,  etc., 
from  which  a  pine  20  inches  in  diameter  bears  south  at  the  distance  of 
80  varas,  and  a  black  oak  of  22  inches  bears  north  50  degrees  east  at 
the  distance  of  four  varas.  From  there  to  the  west  4,487  varas  unto  the 
point  of  the  fourth  and  last  corner,  which  a  pine  of  20  inches  in 
diameter  bears  north  39  degrees  west  8  4-10  varas  distant,  and  another 
pine  of  22  inches  in  diameter  bears  north  50  degrees  east.  From  there 
to  the  south  5,571  6-10  varas  until  arriving  at  the  corner  where  this 
survey  was  commenced;  thus  completing  the  survey  of  the  league  of 
land  which  you  command  me  to  have  surveyed.  Of  the  aforesaid  tract 
8  labors  belong  to  the  class  of  arable  land,  and  the  remaining  17  to  that 
of  pasture,  its  configuration  being  that  which  the  map  represents.  This 
grant  was  extended  upon  condition  expressed  therein,  that  within  one 
year  the  grantee  would  construct  fixed  and  permanent  monument  at 
every  angle  of  the  tract  granted;  and  that  he  would  cultivate  it  and 
populate  it  in  conformity  with  the  provisions  of  the  law  referred  to 
above. 

"2.    The  plaintiffs  own  whatever  title-  the  alleged  Daniel  Pharis  grant 
conveyed  to  the  land  described  in  their  petition. 
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"3.  The  evidence  affirmatively  shows  that  there  is  no  such  creek  as 
'Villar'  creek  on  or  in  the  neighborhood  of  the  land  described  in  the 
petition;  and  there  is  no  evidence  in  the  record  showing  the  location  on 
the  ground  of  any  of  the  natural  objects  or  other  surveys  mentioned 
in  the  above  description.  Indeed,  there  is  no  evidence  that  such  creek, 
natural  object  or  other  surveys  exist  anywhere;  or  that  any  monument 
exists  or  has  ever  existed  at  any  angle  of  the  land  sought  to  be  recovered 
by  plaintiff. 

"4.  There  is  no  evidence  that  plaintiffs,  or  anyone  else,  ever  claimed 
the  land  described  in  their  petition,  or  attempted  to  exercise  acts  of 
ownership  over  same,  by  virtue  of  the  title  alleged  to  have  been  extended 
to  Daniel  Pharis,  prior  to  the  institution  of  this  suit  on  October  18, 
1902. 

"5.  There  is  no  map  or  sketch  of  any  character  attached  to  the  tes- 
timonio  extending  said  Pharis  grant,  and  if  any  such  sketch  or  map  ever 
existed,  the  evidence  does  not  show  such  map  or  sketch  or  any  copy 
thereof. 

"6.  The  Daniel  Pharis  league  survey  is  not  delineated  on  any  offi- 
cial map  of  San  Augustine  County,  or  elsewhere.  The  grant  is  known 
in  the  General  Land  Office  of  the  State  as  a  lost  league/  The  survey 
was  made  by  one  David  Brown,  who  is  now  dead;  and  who,  subsequent 
to  making  said  Pharis  survey,  made  two  other  surveys  known  respec- 
tively as  the  Martin  White  league  and  the  James  White  league. 

"7.  On  September  17,  1835,  David  Brown  surveyed  the  James  White 
league,  and  described  same  as  follows  in  the  field  notes  thereof,  viz.: 

descriptive  notes  of  a  survey  of  a  league  of  land  made  for  Mr.  James 
White,  where  he  lives,  by  order  of  Geo.  W.  Smyth,  Com.  for  the  settlers  of 
the  frontier-  of  Texas.  Set  stake  for  the  first  station  of  the  above  survey 
on  Daniel  Pharis  north  boundary,  from  which  a  red  oak  18  inches  diam. 
brs.  N.  45  degrees  E.  dis.  11.8  varas;  and  another  red  oak  15  in.  dia. 
bears  West  6.4.  Thence  S.  81  degrees  E.  with  D.  Pharis  E.  north 
boundary  720  varas  to  a  branch  brs.  S.  1040  to  a  stake,  the  second  sta- 
tion, the  N".  E.  corner  of  D.  Pharis  survey,  from  which  a  hickory  14  in. 
dia.  brs.  S.  46  E.  dis.  58  vrs.  and  a  pine  20  in.  dia.  brs.  S.  45  degrees 
E.  dis.  7.2;  thence  S.  9  degrees  E.  with  D.  Pharis  east  boundary  1972 
to  a  stake  the  third  station,  from  which  a  pine  14  in.  dia.  brs.  S.  74 
degrees  W.  dis.  7  vrs.  and  another  pine  12  in.  dia.  brs.  N.  73  W.  dis. 
6.2  vrs.  Thence  S.  81  degrees  E.  with  Martin  White's  north  boundary 
1 784  to  the  road  to  Zavala,  3270  vrs.  to  the  fork  of  Bear  Creek,  brs.  S. 
3960,  set  a  stake  for  the  fourth  station  from  which  a  hickorv  8  in.  dia. 
brs.  N.  71  degrees  east  dis.  2.2  vrs.;  and  a  pine  15  in.  dia.  brs.  N.  41 
degrees  W.  dis.  9  vrs.  Thence  N.  9  degrees  E.  960  to  a  branch  brs.  W. 
990,  ditto  1040,  ditto  5400,  set  stake  for  the  fifth  station,  from  which 
a  pine  15  in.  dia.  brs.  N.  23  degrees  E.  dis.  12  vrs.;  another  pine  16 
in.  dia.  brs.  N.  15  degrees  E.  dis.  15  in.  diam.  dis.  8  vrs.  thence  N".  81 
degrees  W.  2230  to  the  road  to  the  town  of  Zavala  4985  to  a  stake  on 
Armstead  Chumney's  west  boundary,  from  which  a  pine  12  in.  dia.  brs. 
870  degrees  E.  dis.  2.4;  and  another  pine  24  in.  dia.  brs.  S.  dis. 
1  vara.  Thence  S.  9  degrees  W.  780  to  a  creek,  4  vrs.  wide  bears  south- 
west 3420  vrs.  with  Armstead  Chumney's  west  line  to  the  place  of  be- 
ginning, containing  one  league  of  lands.     Seven  labors  of  this  survey 
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fit  for  cultivation,  residue  pastural  land.  A  James  White  survey  is 
delineated  on  the  map  of  San  Augustine  County,  on  file  in  the  Oeneral 
Land  Office  of  the  State;  but  its  location  is  not  otherwise  shown. 

"8.  On  some  date,  which  is  not  shown  by  the  evidence,  David  Brown 
surveyed  the  Martin  White  league,  and  described  same  as  follows  in 
the  field  notes  thereof,  viz.: 

"Meld  notes  of  a  survey  made  for  Martin  White  on  the  western 
head  waters  of  Bear  Creek.  Set  post  in  mound  on  Joses  Hobdys  east 
boundary,  from  which* a  post  oak  12  in.  dia.  brs.  N.  24  degrees  east 
dis.  11  varas,  and  a  red  oak  15  in.  dia.  brs.  N.  78  degrees  east  distance 
4  8-10  vrs.  Thence  N".  9  degrees  E.  with  Hobdys  east  boundary  346  8-10 
vrs.  to  a  pine  20  in.  dia.  line  tree  701  vrs.  Set  post  in  mound  from 
which  a  pine  12  in.  dia.  brs.  N.  15  degrees  east  dis.  7  2-10  vrs,  and  a 
red  oak  15  in.  dia.  brs.  N.  62  degrees  east  dis.  9  vrs;  thence  N.  81  de- 
grees W.  with  Joses  Hobdys  north  boundary  733  4-10  varas  to  a  hickory 
15  in.  dia.  line  tree  1673  8-10  vrs.  a  pine  12  in.  dia.  line  tree  2253  6-10 
varas.  Set  post  in  mounds  from  which  a  red  oak  12  in.  dia.  brs.  N. 
73  degrees  E.  dis.  6  vrs.  2-10  and  a  maple  9  in.  dia.  brs.  N.  15  degrees 
E.  dis.  10  2-10  varas.  This  is  at  the  S.  E.  corner  of  Thomas  Payne's 
survey;  thence  N.  9  degrees  E.  with  T.  Payne's  N".  boundary  671  4-10 
varas  to  a  pine  15  in.  dia.  line  tree  1822  8-10  varas  to  a  gum  12 
in.  dia.  line  tree  2726.  Set  post  in  mound  at  Thomas  Payne's  N". 
E.  corner  and  on  Daniel  Pharis  south  boundary,  from  which  a  pine 
12  in.  dia.  brs.  S.  18  degrees  E.  dis.  8  vrs.;  and  another  pine  15 
in.  dia.  brs.  N.  22  degrees  E.  dis.  14  vrs.  Thence  S.  81  degrees  E.  with 
Daniel  Pharis  south  boundary  106  4-10  vrs.  to  a  gum  12  in.  dia.,  a  line 
tree  245  vts.  Set  post  in  mound  at  S.  E.  corner  of  D.  Pharis  survey, 
from  which  a  pine  10  in.  dia.  brs.  N.  72  1-2  degrees  east  dis.  9  6-10 
vrs.,  and  another  pine  30  in.  dia.  brs.  S.  49  degrees  E.  dis.  7  vrs. 
Thence  N".  9  degrees  E.  with  Daniel  Pharis  east  boundary  443  varas. 
Set  post  in  mound  on  D.  Pharis  east  boundary  from  which  a  pine  24  in. 
dia.  brs.  N.  73  degrees  dis.  1j  6-10  vrs.  and  another  pine  15  in.  dia. 
bra.  S.  18  degrees  dis.  2  8-10  vrs.  Thence  S.  81  degrees  E.  506  vrs. 
to  a  black  oak,  10  in.  dia.,  line  tree.  048  4-10  vrs.  to  a  white  oak  18  in. 
dia.,  line  tree,  2464  6-10  vrs.  to  a  port  oak  10  in.  dia.,  line  tree  3120  vrs. 
to  a  creek,  a  fork  of  Bear  Creek  5  varas  wide,  brs.  S.  3753  6-10  vrs.  to 
a  pine  10  in.  dia.,  line  tree,  5127  vrs.  to  a  branch  3  vrs.  wide  brs.  S. 
6280  vrs.  Set  post  in  mound  from  which  a  hickory  9  in.  dia.  brs.  S. 
83  degrees  W.  dis.  5  4-10  vrs.,  and  a  gum  12  in.  dia.  brs.  S.  8  1-2  W. 
dis.  14  6-10  vrs.  Thence  S.  9  degrees  W.  370  varas  to  a  creek,  a  fork 
of  Bear  Creek  5  varas  wide ;  bears  a  little  west  of  south  735  2-10  varas 
to  a  beach  15  in.  dia.,  line  tree,  1475  vrs.  to  a  gum  12  in.  dia.,  line  tree, 
3753  6-10  vrs.  to  a  hickory  12  in.  dia.,  line  tree  5770  varas.  Set  post 
in  mound  on  Thomas  Lindsev's  north  boundary  from  which  a  hickorv 
12  in.  dia.  brs.  N.  64  degrees.  W.  distance  4  varas  and  a  pine  10  in.  dia. 
brs.  N.  15  degrees  W.  dis.  7  4-10  varas.  Thence  N.  81  degrees  W.  with 
Thomas  Linsey's  north  boundary  422  4-10  vrs.  to  a  post  oak  15  in.  dia., 
line  tree  703  vrs.  set  post  in  mound  at  Owen  Linsey's  S.  E.  corner  from 
which  a  hickory  12  in.  dia.  brs.  N.  14  degrees  E.  dis.  5  varas,  and  a 
beech  12  in.  dia.  brs.  X.  21  E.  dis.  7  4-10  vrs;  thence  N".  19  degrees  E. 
with  Owen  Linsey's  cast  boundary  456  8-10  to  a  magnolia  15  in.  dia.,  990 
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line  tree,  to  a  creek,  a  fork  of  Bear  Creek,  6  vrs.  wide  brs.  a  little  west 
of  south,  1802  vrs.  set  post  in  mound  from  which  a  beech  12  in.  dia. 
brs.  N.  26  degrees  E.  dis.  8  vrs.,  and  a  white  20  in.  dia.  brs.  X.  20  de- 
grees W.  dis.  8  vrs.  Thence  X.  81  degrees  W.  832  varas  to  a  creek,  a 
fork  of  Bear  Creek  5  vrs.  wide  bears  south  1512  vrs.  to  a  white  oak  20 
in.  dia.  line  3476  varas  to  the  place  of  beginning.  Containing  one  league 
or  sitio  of  lands,  eight  labors  of  which  may  be  said  to  be  temporal  or 
fit  for  cultivation,  balance  pastural  lands,  growth  oak,  hickory,  dogwood, 
gum,  pine,  etc.  A  Martin  White  league  survey  is  delineated  on  the 
official  map  of  San  Augustine  County,  Texas,  as  used  in  the  General 
Land  Office;  but  its  location  is  not  otherwise  shown. 

"9.  On  some  date  in  April,  1835,  Wm.  McFarland  surveyed  the  A. 
Chumney  league.  A  copy  of  the  field  notes  of  this  survey,  as  on  file 
in  the  General  Land  Office  of  the  State  bears  the  following  endorsement 
below  the  signature  of  the  surveyor,  viz. :  'Xote  interference  with  Pharis 
began  472  varas  from  the  front  of  Pharis  on  X.  B.  T.  (950  varas  in 
breadth  and  5,000  in  length)  equals  4,750,000  sqr.  var.' 

."10.  Defendant  claims  the  land  described  in  plaintiff's  petition 
through  the  A.  Chumney  grant,  and  is  the  owner  of  same  by  virtue  of 
said  grant,  unless  plaintiffs  are  the  owners  thereof  by  virtue  of  the 
title  extended  by  Daniel  Pharis  grant." 

As  conclusions  of  law  the  trial  judge  held  (1)  that  the  evidence  failed 
to  show  that  the  land  sued  for  was  embraced  in  the  Pharis  grant :  and 
(2)  that  the  Pharis  title  had  been  abandoned  before  the  grantee  per- 
formed the  conditions  on  which  the  grant  was  extended;  and  therefore 
plaintiffs  were  not  entitled  to  recover. 

Opinion. — The  first  assignment  of  error  assails  the  first  finding  of 
fact  wherein  it  is  stated  that  the  Pharis  title  culminated  in  a-  survev 
of  the  land,  when,  the  assignment  alleges,  the  undisputed  evidence  shows 
that  a  valid  grant  of  the  land  surveyed  was  made  to  Daniel  Pharis  on 
September  2,  1834.  It  is  true,  as  contended  by  plaintiffs,  that  a  grant 
was  issued  to  Daniel  Pharis  for  the  land  described  in  the  survey;  and 
if  it  was  intended  bv  the  use  of  the  word  "culminated"  to  indicate  that 
nothing  further  was  shown  in  reference  to  the  Pharis  grant,  then  that 
finding  is,  to  that  extent,  erroneous ;  but  it  does  not  follow  that  the  case 
should  be  reversed.  And  the  same  may  be  said  in  reference  to  the  sec- 
ond assignment,  whic^  complains  of  the  third  finding  of  fact,  wherein 
it  is  stated  that  the  evidence  affirmativelv  shows  that  there  is  no  such 
creek  as  "Villar"  creek  on  or  in  the  neighborhood  of  the  land  de- 
scribed in  the  petition.  While  the  evidence  may  not  have  shown  af- 
firmatively that  there  was  no  such  creek,  it  failed  to  show  that  there  was 
such  creek;  and  as  the  burden  rested  upon  the  plaintiffs  to  identify  the 
land  sued  for  as  a  part  of  the  Pharis  grant,  it  devolved  upon  them  to 
show  the  existence  and  location  of  the  creek  referred  to,  and  not  upon 
defendant  to  show  its  nonexistence. 

There  are  some  other  assignments  assailing  the  findings  of  fact,  which 
are  not  regarded  as  tenable  and  are  overruled. 

The  sixth  assignment  assails  the  trial  court's  conclusion  of  law  to 
the  effect  that  the  evidence  does  not  show  that  the  land  described  in  the 
plaintiffs'  petition  was  embraced  in  the  Pharis  grant.  What  is  denomi- 
nated the  first  proposition  under  this  assignment  is,  in  fact,  two  ab- 
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stract  propositions,  which  is  not  in  accordance  with  the  rules;  one  to 
the  effect  that  where  the  evidence  is  conflicting  the  court's  finding  should 
be  according  to  the  preponderance  of  the  evidence,  and  the  other  to  the 
effect  that  where  undisputed  evidence  establishes  an  alleged  fact,  the 
court  should  find  in  accordance  with  such  evidence.  It  will  be  observed 
that  in  neither  of  these  propositions  is  it  asserted  that  the  undisputed 
testimony,  or  even  a  preponderance  thereof,  established  any  fact.  The 
second  proposition  under  this  assignment  asserts  that  the  field  notes 
of  the  Jas.  White  and  Martin  White  surveys  made  by  Brown,  the  sur- 
veyor who  made  the  Daniel  Pharis  survey,  are  evidence  of  the  location 
of  the  latter  survey.  It  is  true  that  the  field  notes  of  the  two  White 
surveys,  which  are  shown  to  be  delineated  upon  official  maps,  and  may 
perhaps  be  found  upon  the  ground,  do  call  for  certain  boundary  lines 
of  the  Pharis  survey;  but  it  is  not  true  that  such  calls  necessarily  es- 
tablish upon  the  ground  the  location  of  the  Pharis  survey  with  that 
degree  of  certainty  which  would  require  a  finding  that  the  land  de- 
scribed in  tKe  plaintiff's  petition  is  part  or  all  of  the  Pharis  grant. 
The  testimony  given  by  the  witness  Hunnicutt,  the  chief  draughtsman 
in  the  General  Land  Office,  a  surveyor  and  civil  engineer,  amply  sup- 
ports the  court's  finding  on  the  question  under  consideration,  and 
fully  answers  the  plaintiffs'  contention.  He  testified,  in  substance,  that 
the  Pharis  survey  could  not  be  identified,  mapped  or  patented  because 
of  the  fact  that  it  did  not  call  for  any  other  surveys  or  objects  that  ap- 
peared upon  the  official  map  by  which  its  relative  position  could  be 
determined.  He  illustrated  by  saying  that  it  called  to  begin  at  the 
southeast  corner  of  a  survey  marked  J.  J.;  that  it  called  to  run  to  the 
line  of  A.  T.,  and  stated  that  he  could  find  no  surveys  on  the  map  an- 
swering to  the  description  of  J.  J.  or  A.  T.  He  also  stated,  in  sub- 
stance and  effect,  that  he  was  unable  to  locate  the  Pharis  bv  the  calls 
for  its  lines  contained  in  the  two  White  surveys,  for  the  reason  that  they 
called  for  the  Pharis  lines  to  run  on  different  courses  from  those  con- 
tained in  the  field  notes  of  the  Pharis,  and  called  for  corners  with  differ- 
ent bearing  trees  from  those  given  in  the  Pharis  field  notes.  Hunnicutt 
was  corroborated  by  the  testimony  given  by  George  Williams,  another 
surveyor,  and  plaintiffs  submitted  no  proof  to  the  contrary. 

The  seventh  assignment  is  addressed  to  the  court's  conclusion  of  law 
to  the  effect  that  the  Pharis  title  had  been  abandoned.  We  do  not  con- 
sider it  necessary  to  decide  this  question.  If  the  trial  court  was  correct, 
as  we  have  held  it  was,  in  holding  that  plaintiffs  had  failed  to  show  that 
the  land  described  in  their  petition  and  sued  for  was  embraced  in  the 
Pharis  grant,  then  they  were  not  entitled  to  recover  regardless  of  the 
validity  of  the  Pharis  title. 

Under  the  eighth  assignment  the  proposition  is  advanced  that  the 
defendant  was  not  entitled  to  a  judgment  divesting  title  out  of  the 
plaintiffs  for  all  of  the  land  sued  for,  and  vesting  it  in  the  defendant. 
It  was  admitted  that  the  plaintiffs  were  the  owners  of  the  Pharis  title, 
and  that  the  defendant  was  the  owner  of  the  Chumley  grant.  The 
proof  failed  to  show  that  the  Chumley  grant  includes  all  the  land  de- 
scribed in  the  plaintiffs'  petition,  and  for  that  reason  it  was  error  to 
render  judgment  vesting  title  in  the  defendant  to  all  the  land  sued  for. 

Therefore  the  judgment  will  be  reformed,  so  as  to  relieve  it  from 
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that  objection;  but  as  no  such  objection  was  urged  in  the  court  below 
where  it  doubtless  would  have  been  corrected,  the  costs  of  the  appeal 
will  be  taxed  against  the  plaintiffs  in  error. 

The  ninth  and  tenth  assignments  complain  because  the  trial  court 
did  not  render  judgment  for  the  plaintiffs;  but  the  questions  presented 
under  this  assignment  are,  in  substance,  reiterations  of  questions  already 
decided. 

No  reversible  error  has  been  shown  and  the  judgment  is  affirmed. 

Reformed  and  affirmed. 


Brooke  Smith  et  al.  v.  F.  M.  Bowen  et  al. 

Decided  February  6,  1907. 

1.— Cotton  Futures — Gaming  Contract. 

A  contract  concerning  the  price  of  cotton  sold  and  delivered  in  October, 
which  fixed  it  at  the  market  price  of  "May  futures"  on  a  date  to  be  named  by 
the  seller  at  any  time  between  the  sale  and  the  twentieth  of  the  next  April, 
adopted,  it  seems,  a  lawful  means  of  fixing  the  price.  But  if  the  actual  con- 
tract was  that  the  purchaser  should  buy  and  carry  for  the  seller  a  like  amount 
of  "May  futures"  and  close  them  out  at  the  latter's  option,  within  such  dates, 
the  loss  or  gain  from  that  transaction  to  be  deducted  from  or  added  to  the 
money  advanced  on  the  actual  cotton  bought  and  sold,  the  consideration  wan 
in  part  an  illegal  gaming  transaction,  and  there  could  be  no  recovery,  on  such 
contract,  of  the  loss  upon  the  deal  in  futures. 

2. — Same. 

The  rule  that  a  party  can  recover  if  he  establishes  a  cause  of  action  with- 
out resorting  to  an  illegal  undertaking  to  establish  it  does  not  apply  to  the 
case  where  defendant  proves  the  consideration  to  be  in  part  illegal,  and  he 
is  not  estopped  from  making  such  defense. 

3. — Written  Instrument — Parol  Evidence. 

The  rule  prohibiting  the  introduction  of  parol  evidence  to  vary  a  written 
instrument  does  not  prevent  the  party  sued  thereon  from  showing  that  the 
consideration  was  other  than  that  recited  and  was  illegal. 

Appeal  from  the  District  Court  of  Brown  County.  Tried  below  before 
Hon.  Jno.  W.  Goodwin. 

0.  N.  Harrison,  for  appellant. — The  mere  fact  that  at  the  same  time 
another  promise,  which  was  unlawful  and  was  based  upon  the  same 
consideration,  was  made  by  Williams  &  Co.  to  Bowen,  did  not  render  the 
lawful  promise  made  by  him  void,  nor  could  it  be  set  up  by  Bowen, 
to  defeat  the  suit  on  his  promise.  Haswell  v.  Blake,  14  Texas  Ct.  Rep., 
394,  and  cases  therein  cited;  Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Hume  Bros., 
87  Texas,  218,  and  cases  there  cited;  McCulloch  v.  Virginia,  172 
TJ.  S.,  115;  Robinson  v.  Green,  44  Mass.,  159;  Clark  on  Contracts,  474; 
9  Cyc,  564,  et  sec}.,  and  notes. 

Appellants  having  made  a  prima  facie  case  and  rested  without  show- 
ing or  requiring  the  aid  of  any  illegal  part  of  the  contracts  sued  on, 
Bowen  should  not  have  been  permitted  to  set  up  in  his  defense  ille- 
gality, to  which  he  was  a  party,  in  the  contracts,  and  thus  destroy 
them.     Irvin  v.  Irvin,  29  Law  Rep.   Ann.,  292;  HaBwell  v.  Blake, 
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14  Texas  Ct.  Hep.,  394,  and  cases  there  cited;  9  Cyc.,  556,  and  notes, 
and  also  564  and  notes ;  Oliphant  v.  Markham,  79  Texas,  543 ;  St.  Louis, 
I.  M.  By.  Co.  v.  Mathews,  42  S.  W.  Kep.,  904;  Santa  Clara  Valley 
Mills  v.  Hayes,  9  Am.  St.  Bep.,  21 ;  Corcoran  v.  Lehigh,  etc.,  Coal  Co., 
138  111.,  390;  Band  v.  Mather,  59  Am.  Dec.,  131;  Weitzner  v.  Thing- 
stad,  56  N.  W.  Kep.,  817 ;  Fishell  v.  Gray,  37  AtL  Eep.,  606. 

Whether  or  not  H.  T.  Williams  ft  Co.  agreed  to  purchase  any  May 
future  contracts  for  defendant  Bowen  is  immaterial  in  determining  the 
issues  in  this  case.  See  authorities  cited  under  preceding  propositions, 
and  the  following:  15  Cyc.  of  Law,  990  et  seq.;  Cincinnati  P.  B.  S. 
ft  P.  P.  Co.  v.  Bay,  200  U.  S.,  179. 

Woodward  &  Baker,  Jenkins  &  McCartney,  and  Snodgrass  &  Dibrell, 
for  appellees. — The  appellees  contend  that  this  contract  is  a  gambling 
contract  on  its  face,  in  that  the  parties  agree  that  the  purchase  price  of 
the  cotton  is  not  to  be  ascertained  by  the  actual  price  of  cotton  on 
the  New  York  market  on  any  particular  date,  but  they  agree  to  ascertain 
the  price  by  reference  to  the  price  at  which  May  futures  are  being  sold 
on  ^the  New  York  Cotton  Exchange  by  gamblers  on  said  exchange  on 
any  day  selected  by  the  appellee  herein  in  one  contract  between  the 
10th  day  of  October,  1904,  and  the  20th  day  of  April,  1905,  and  in  the 
other  contract  between  the  18th  day  of  October,  1904,  and  the  20th  day 
of  April,  1905.  We  contend  that  this  makes  the  contracts  a  pure 
speculation  in  the  rise  and  fall  of  the  future  market,  and  makes  the 
contract  a  gambling  contract.  Norris  v.  Logan,  just  decided  by  this 
court  and  Supreme  Court. 

If  this  contention,  however,  be  overruled,  then  we  insist  that  under 
the  pleading  and  evidence  herein  the  said  contracts  are  invalid,  for  the 
reason  alleged  in  the  defendant  Bowen's  amended  answer  filed  herein. 
Appellee  had  the  right  to  show  by  parol  testimony  the  gambling  charac- 
ter of  the  transaction  represented  by  the  two  written  contracts,  and 
he  was  not  precluded  by  the  written  contract  from  so  doing,  he  having 
plead  that  the  contracts  sued  upon  were  gambling  contracts.  Sanger 
v.  Miller,  26  Texas  Civ.  App.,  111. 

EIDSON,  Associate  Justice. — Appellants  brought  this  suit  in  the 
court  below  against  P.  N.  Bowen  and  H.  T.  Williams  &  Co.,  to  recover 
the  sum  of  $3,848.50,  alleged  to  be  balance  due  from  appellee  Bowen  to 
said  H.  T.  Williams  &  Co.,  on  two  written  contracts  for  the  sale  of  certain 
cotton  by  the  said  Bowen  to  the  said  H.  T.  Williams  &  Co.,  and  which 
contracts  had  been  assigned  by  the  latter  to  appellants. 

Appellee  Bowen  pleaded,  as  a  bar  to  recovery  by  appellants,  that 
one  of  the  considerations  for  the  sale  of  the  cotton  to  which  said 
contracts  related  was  illegal  in  that  it  consisted  of  the  agreement  of 
the  said  H.  T.  Williams  ft  Co.  to  purchase  for  appellee  Bowen  two 
cotton  futures,  May  contracts  for  100  bales  of  cotton  each,  and  carry  the 
same  for  Bowen  with  the  right,  on  his  part,  to  select  any  day  between 
the  dates  of  the  respective  deliveries  of  said  cotton  and  April  20th, 
1905,  and  that,  upon  the  day  so  selected,  said  Williams  ft  Company 
agreed  to  sell  said  future  cotton  contracts  on  the  New  York  future 
market,  and  to  render  Bowen  an  account  sales  thereof;  and,  if  upon 
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said  sale,  after  deducting  100  cents  per  100  pounds  on  the  cotton  de- 
livered October  10th,  1904,  and  115  cents  per  100  pounds  on  the  cotton 
delivered  under  the  other  contract,  said  Williams  &  Co.  realized  a  sum 
oi  money  less  than  the  amount  they  had  paid  Bowen  for  the  cotton 
sold  and  delivered  by  him  to  them,  then  Bowen  was  to  make  good  the 
deficiency;  but,  on  the  other  hand,  if  after  making  said  deductions, 
Williams  &  Company  realized  more  than  the  amount  they  had  paid 
to  Bowen  for  the  cotton  sold  and  delivered  to  them  by  him,  then 
they  were  to  pay  Bowen  the  profits  of  the  transaction  in  futures  over 
and  above  the  amount  they  had  paid  him  on  the  sale  of  the  spots. 
And  that  the  agreement  of  Williams  &  Co.  to  purchase  and  carry  these 
future  contracts  for  Bowen  was  one  of  the  inducements  causing  him  to 
enter  into  the  contracts  for  the  sale  of  the  spot  cotton  and  was  one 
of  the  considerations  therefor;  that  in  the  buying  and  selling  of  .said 
May  future  contracts  in  the  New  York  market,  there  was  no  intention 
on  the  part  of  either  said  H.  T.  Williams  &  Co.  or  said  Bowen  that  there 
would  be  any  actual  delivery  of  the  cotton  represented  by  said  contracts. 

There  was  a  verdict  and  judgment  in  favor  of  appellee  Bowen  and 
against  H.  T.  Williams  &  Co.  in  favor  of  appellants  for  the  amount  sued 
for.  Upon  a  trial  of  the  case  the  court  below,  over  the  objections  of 
appellants,  admitted  testimony  in  support  of  the  above  plea  of  appellee 
Bowen,  and  appellants,  by  various  assignments,  have  predicated  error 
upon  this  action  of  the  trial  court.  Appellants'  contention  that  said 
testimony  was  irrelevant  and  immaterial  is  without  merit,  as  proof  that 
the  contract  is  based  in  whole  or  in  part  upon  an  illegal  consideration, 
is  a  good  defense  against  its  enforcement.  The  rule  that  the  plaintiff 
can  recover  if  he  can  make  out  his  case  without  proving  as  a  part 
of  his  cause  of  action  the  illegality  of  his  contract,  does  not  apply 
in  a  case  of  this  character  where  the  appellee  claims  the  actual  trans- 
action to  be  illegal  and  different  from  that  claimed  by  the  appellant, 
which  presents  a  question  of  fact  for  the  jury  to  determine.  If  the  trans- 
action was  as  claimed  by  the  appellants,  they  were  entitled  to  recover, 
and  the  court  so  charged  the  jury,  but  if  it  was  as  claimed  by  appellees, 
it  was  based  in  part  upon  an  illegal  consideration,  and  therefore  could 
not  be  enforced;  and  the  evidence  admitted  did  not  simply  show  a 
different  or  independent  transaction,  but  that  the  transaction  was, 
in  fact,  not  as  claimed  by  appellants,  but  as  claimed  by  appellee  Bowen. 
A  part  of  the  consideration  of  the  contracts  upon  which  the  suit  is 
based  being  illegal,  this  illegality  could  not  be  affected  by  appellants 
or  their  assignors  giving  credit  to  appellee  of  the  amount  the  cotton 
was  worth  according  to  future  quotations  on  the  New  York  Cotton 
Exchange.  The  rule  that  a  written  instrument  sued  upon  can  not 
be  varied  or  contradicted  by  proof  of  a  contemporaneous  parol  agree- 
ment does  not  apply  in  cases  of  this  character.  If  the  consideration, 
or  one  of  the  considerations,  upon  which  the  transaction  is  based  is 
illegal,  it  may  be  shown  by  parol  testimony.  (Wiggins  v.  Bisso,  92 
Texas,  222;  Reed  v.  Brewer,  90  Texas,  149;  Sanger  v.  Miller,  26 
Texas  Civ.  App.,  111.) 

The  8th  paragraph  of  the  court's  charge  was  proper,  in  view  of  the 
pleadings  of  appellee  and  evidence  in  support  thereof,  to  which  refer- 
ence has  been  made.    The  court  having  in  another  paragraph  charged 
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the  jury  to  find  for  appellants  against  appellee  Bowen  in  the  event 
they  found  the  money  paid  by  H.  T.  Williams  &  Co.  to  him  was  a  loan, 
it  was  unnecessary  to  specifically  instruct  the  jury  that  they  must  find 
that  such .  money  was  paid  in  payment  for  the  cotton,  and  not  as  »a 
loan,  before  they  could  find  in  favor  of  appellee  Bowen  on  his  plea 
as  to  the  illegality  of  one  of  the  considerations  for  the  sale  of  the 
cotton.  The  illegal  consideration  pleaded  as  a  defense  to  the  action 
consisting  in  the  agreement  of  H.  T.  Williams  &  Co.  to  buy  May  future 
contracts  for  appellee,  the  question  as  to  whether  or  not  such  agreement 
was  made  was  material  to  the  issue  pleaded,  and  it  was  not  error 
for  the  court  below  to  refuse  the  appellants'  special  charge  No.  12. 
Paragraph  8  of  the  court's  charge  submitted  to  the  jury  for  their 
determination  issues  pleaded  and  in  support  of  which  there  was  evi- 
dence which  authorized  a  finding  in  appellee  Bowen's  favor;  and  if 
appellants  desired  a  more  specific  instruction  upon  such  issues,  they 
should  have  requested  same.  It  was  not  necessary  that  the  agreement 
which  constituted  the  illegal  consideration  pleaded  should  be  shown 
to  have  been  performed  in  order  to  render  the  contract  based  upon  it 
invalid  and  unenforceable.  The  illegality  inherent  in  the  agreement 
constitutes  its  vice  and  renders  it  invalid  as  a  consideration  upon  which 
to  predicate  a  contract. 

Appellants'  special  charge  No.  8  was  properly  refused,  as  there  was 
no  evidence  tending  to  show  an  intention  to  make  an  actual  delivery 
of  the  cotton  embraced  in  the  future  contracts.  The  agreement  implies 
that  there  was  no  actual  delivery  of  cotton  intended,  as  it  was  to  buy 
future  contracts  and  not  cotton  for  future  delivery.  (Logan  v.  Norris, 
17  Texas  Ct.  Rep.,  115.) 

For  reasons  already  stated,  appellants'  seventeenth  and  eighteenth 
assignments  of  error  are  overruled.  The  charge  quoted  in  appellants' 
nineteenth  assignment  of  error  was  properly  refused,  as  it  was  a  per- 
emptory charge  as  to  the  amount  of  the  recovery  directed;  and,  besides, 
the  main  charge  was  sufficient  on  the  subject  to  which  the  special  charge 
related. 

The  court's  charge  as  to  the  burden  of  proof  was  proper.  It  instructed 
the  jury  that  the  burden  of  proof  was  upon  the  plaintiffs  to  make  out 
their  case  by  a  preponderance  of  the  evidence,  and  that  as  to  the 
issue  of  illegality  oi  the  contracts,  the  burden  of  proof  was  on  the 
defendant  Bowen. 

There  was  no  error  in  admitting  the  testimony  of  the  witness  Williams 
as  to  his  system  and  method  of  doing  business,  which  tended  to  show 
that  the  rule  was  not  to  deliver  the  cotton  in  making  settlement  of 
cotton  future  contracts,  as  such  testimony  tended  to  support  appellees' 
allegation  that  there  was  no  intention  to  deliver  the  cotton  on  the 
contracts  claimed  to  have  been  bought  for  him.  Under  the  charge  of 
the  court  the  jury  necessarily  found  that  the  money  paid  to  Bowen 
by  Williams  &  Co.  was  not  a  loan  in  order  to  arrive  at  their  verdict 
in  favor  of  appellee  Bowen. 

The  charge  of  the  court  which  required  the  jury  to  believe  from  the 
evidence  that  one  of  the  considerations  of  the  contract  sued  upon  was 
illegal,  implied  that  before  they  could  so  find  they  must  believe  that 
Vol.  XLV.  Civil— 15. 
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both  parties  agreed  to  and  understood  such  consideration;  hence  it  was 
not  necessary  to  give  to  the  jury  the  special  charge  No.  9  requested 
by  appellants. 

»  Appellants  have  embraced  in  their  brief  a  number  of  other  assign- 
ments of  errors,  which  we  have  carefully  considered,  but  do  not  deem 
it  necessary  to  discuss  them  in  detail.  In  our  opinion  none  of  them 
present  reversible  error.  As  already  indicated,  the  verdict  of  the  jury 
is  amply  supported  by  the  evidence  as  shown  by  the  record. 

In  our  opinion  no  reversible  error  has  been  pointed  out,  and  the  judg- 
ment of  the  court  below  will  therefore  be  affirmed. 


Writ  of  error  refused. 


Affirmed. 


J.  M.  Teague  v.  J.  R.  Ricks. 

Decided  February  6,  1907. 

Written  Instrument — Varying:  by  Parol  Evidence. 

A  written  instrument  whereby  plaintiff  for  a  recited  consideration  of  one 
dollar  released  to  defendant  certain  land  and  became  a  tenant  of  defendant 
thereon  for  an  annual  rent,  can  not  be  shown  to  have  been  made  in  considera- 
tion of  a.  parol  agreement  by  defendant  to  maintain  a  certain  dam  and  fence, 
on  failure  to  perform  which  plaintiff  sought  to  recover  the  land. 

Appeal  from  the  District  Court  of  Brown  County.  Tried  below 
before  Hon.  John  W.  Goodwin. 

Jenkins  &  McCartney  and  E.  C.  Harrel,  for  appellant. — The  pro- 
posed evidence  would  not  contravene  the  rule  excluding  parol  evidence 
to  vary  the  terms  of  a  written  instrument,  but  was  admissible  in  order 
to  show  the  true  consideration  for  said  contract,  and  to  show  the  inde- 
pendent stipulation  making  the  contract  entire.  Downey  v.  Hatter, 
48  S.  W.  Rep.,  33. 

It  is  always  permissible,  in  order  to  avoid  a  contract,  to  show  that 
one  of  the  contracting  parties  did  not  intend,  at  the  time  of  its  execu- 
tion, to  fulfill  his  part  of  the  agreement.  Chicago,  Texas  &  M.  C. 
Ry.  v.  Titterington,  84  Texas,  218;  Rapid  Transit  Co.  v.  Smith,  86  S. 
W.  Rep.,  322 ;  Johnson  v.  Triplett,  50  S.  W.  Rep.,  455. 

0.  N.  Harrison  and  J.  W.  Wayman,  for  appellee. — The  effect  of  the 
parol  testimony  offered  by  appellant,  had  it  been  admitted,  would  have 
been  to  rupture  every  substantial  term  in,  and  in  effect  to  destroy  the 
written  contract  put  in  evidence  by  appellee.  Aetna  Ins.  Co.  v.  Brannon, 
89  S.  W.  Rep.,  1057 ;  Blake  v.  Lowry,  93  S.  W.  Rep.,  521 ;  Poindexter 
v.  McDowell,  84  S.  W.  Rep.,  1133. 

EIDSON",  Associate  Justice. — This  is  an  action  in  the  form  of 
trespass  to  try  title  brought  in  the  court  below  by  appellant  against 
appellee.  Appellant's  petition  alleges  in  substance  as  follows :  That  he 
was  the  owner  of  one  and  one-half  acres  of  land  in  the  town  of  Thrifty, 
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in  Brown  County,  Texas ;  that  upon  the  eastern  end  of  said  land  and 
on  the  western  side  of  the  J.  J.  Clelland  survey,  claimed  by  defendant, 
there  was  a  small  lake  of  water;  that  on  the  first  day  of  January,  1905, 
he  was  lawfully  seized  and  possessed  of  the  strip  of  land  out  of  said 
Clelland  survey,  on  which  the  said  lake  or  pond  of  water,  and*  the  banks 
thereof  were  situated,  holding  the  same  in  fee  simple.  He  further 
alleged  that  prior  to  the  bringing  of  the  suit  the  plaintiff  and  de- 
fendant had  a  dispute  as  to  the  ownership  of  said  strip  of  land  out 
of  said  Clelland  survey,  and  that  an  agreement  was  entered  into  to  the 
effect  that  plaintiff  would  release  said  strip  out  of  said  Clelland  survey 
to  defendant,  and  that  defendant,  at  his  own  cost  and  expense,  was  to 
keep  and  maintain  the  lake  of  water  and  the  dam  holding  same,  as  well 
as  the  fence  around  said  lake,  and  that  all  of  the  dam  holding  said 
water  which  was  situated  on  said  Clelland  survey,  and  all  the  fence  sur- 
rounding said  dam  which  was  so  situated,  should  be  kept  up  and  main- 
tained by  the  defendant,  and  said  fence  and  dam  should  always  be 
maintained;  that  said  fence  and  said  dam  were  situated  at  said  time 
partly  upon  each  of  the  said  pieces  of  land,  and  the  water  in  said  tank 
was  likewise  so  situated,  and  that  it  was  further  agreed  at  said  time, 
that  said  fence  and  lake  were  to  remain,  without  being  destroyed,  for 
the  use  of  both  plaintiff  and  defendant.  He  further  alleged  that  said 
lake  and  said  dam  had,  at  said  time,  been  at  said  place  for  more  than 
ten  years,  and  water  had  been  taken  therefrom  to  run  and  operate 
a  cotton  gin  on  plaintiff's  lot  for  more  than  ten  years  before  said  time, 
said  lake  furnishing  the  exclusive  water  supply  for  said  cotton  gin.  He 
further  alleged  that  he,  at  the  time  said  agreement  was  made,  which 
was  in  the  form  of  a  release,  was  the  owner  of  said  cotton  gin  and 
is  still  the  owner  thereof.  That  the  consideration  expressed  in  said  re- 
lease was  $1,  but  as  a  matter  of  fact  it  was  never  paid,  and  that  the 
real  considerations  were  the  promises  and  agreements  on  the  part  of 
the  defendant,  above  cited.  Plaintiff  further  alleged  a  failure  and  re- 
fusal on  the  part  of  the  defendant  to  carry  out  said  agreement,  and 
further  alleged  that  said  release  was  not  binding,  for  the  reason  that 
at  the  time  said  agreement  was  made,  the  defendant  did  not  intend 
to  carry  out  same,  and  it  was  his  purpose  and  intention  at  said  time 
not  to  keep  good  his  said  promises.  A  temporary  injunction  was  prayed 
for  and  issued  restraining  the  defendant  from  cutting  said  fence  and 
dam. 

Appellee  answered  by  general  denial  and  plea  of  not  guilty,  and 
also  reconvened  for  damages  against  appellant  and  his  bondsmen  for 
wrongfully  suing  out  the  writ  of  injunction.  After  hearing  the  evi- 
dence, the  court  instructed  a  verdict  in  favor  of  appellee  as  to  appel- 
lant's alleged  cause  of  action,  and  submitted  to  the  jury  the  issue  of 
damages  presented  by  appellee's  plea  in  reconvention.  In  accordance 
with  the  peremptory  instruction  of  the  court,  the  jury  returned  a  ver- 
dict in  favor  of  appellee  against  appellant,  and  in  response  to  the 
instruction  on  the  issue  of  damages,  found  in  favor  of  appellee  against 
appellant  and  his  sureties  for  the  sum  of  $10,  and  judgment  was  entered 
accordingly:  Upon  the  trial  of  the  case,  the  appellee  introduced  in 
evidence  the  following  written  instrument: 


228  Texas  Civil  Appeals  Reports,  Vol.  45.      [February, 

Thrifty,  Texas,  May  30,  1904. 
"This  contract  is  between  J.  R.  Ricks  and  J.  M.  Teague,  the  said 
J.  M.  Teague  has  in  his  possession  a  certain  amount  of  land  of  the 
said  J.  R*  Ricks  and  under  the  enclosure  of  the  said  J.  M.  Teague  gin 
lot  and  the  said  J.  M.  Teague  does  not  hold  or  retain  any  claims  upon 
said  land  now  inside  of  said  gin  lot  on  the  tract  sold  to  J.  R.  Ricks 
by  E.  E.  Seward  and  son  Geo.  R.  Seward.  Said  J.  M.  Teague  does 
this  day  and  date  lease  from  the  said  J.  R.  Ricks  the  land  that  is  on 
the  inside  of  said  gin  lot,  and  is  a  part  of  the  tank,  and  does  pay  for 
rents  or  lease  to  said  J.  R.  Ricks  one  dollar  per  year  with  the  under- 
standing that  the  said  Ricks  is  to  have  the  use  of  said  tank  for  the 
purpose  of  watering  his  stock.  And  it  is  hereby  agreed,  acknowledged 
and  consented  by  the  said  J.  M.  Teague  that  he  only  holds  the  land 
of  said  J.  R.  Ricks  as  a  lease  for  twelve  months  as  a  lease,  and  the  said 
J.  M.  Teague  releases  all  claims  that  he  has  or  to  have  to  said  Ricks 
and  only  holds  possession  of  tank  as  a  lease  and  said  lease  is  to  expire 
on  the  30th  day  of  May,  1905. 

Signed:    J.  R.  Ricks, 

J.  M.  Teague." 

After  the  introduction  in  evidence  of  the  above  instrument  by  ap- 
pellee, appellant  offered  to  prove  by  himself  that  at  the  time  said 
instrument  was  executed  the  defendant  promised  and  agreed,  as  an  in- 
ducement to  plaintiff's  executing  said  contract,  that  he  would  keep 
up  the  fence  around  the  water  tank  in  controversy,  to  prevent  the  wrater 
being  exposed  to  the  public ;  and  also  agreed  to  keep  up  and  maintain 
the  part  of  the  dam  holding  said  water  that  was  on  the  defendant'6 
side  of  said  water.  Defendant  thereupon  objected  to  said  testimony 
on  the  ground  that  its  effect  would  be  to  vary  the  terms  of  said  written 
instrument,  and,  in  effect,  substitute  therefor  another  and  different 
contract.  The  plaintiff  then  stated  that  said  evidence  was  offered  for 
the  purpose  of  showing  that  when  said  promises  were  made  by  the  de- 
fendant he  did  not  intend  to  comply  with  them,  and  that  they  were 
fraudulently  made  and  got  plaintiff  to  execute  said  instrument,  the 
defendant  knowing  at  the  time  that  he  would  not  comply  with  such 
promises  and  agreements.  The  plaintiff  further  stated  at  said  time 
that  he  expected  to  show  that  defendant  had  not  kept  up  said  fence  . 
and  that  he  had  threatened  to  cut  same  down.  The  trial  court  sus- 
tained defendant's  objections  to  said  testimony,  and  excluded  same  from 
the  jury. 

Appellant's  only  assignment  of  error  embraced  in  his  brief  questions 
the  correctness  of  this  action  of  the  trial  court,  appellant's  contention 
being  that  the  proposed  evidence  was  admissible  in  order  to  show  the 
true  consideration  for  said  contract,  and  to  show  the  independent 
stipulation  making  the  contract  entire.  We  do  not  think  the  rule 
which  admits  testimony  of  the  character  offered  applies  where  such 
testimony  would  have  the  effect  to  destroy  the  purpose  and  effect  of  the 
written  contract  of  the  parties.  The  purpose  and  effect  of  the  writing 
under  consideration  were  to  disavow  and  disclaim  any  right,  title  or 
interest  in  or  to  the  property  in  controversy  on  the  part  of  appellant, 
and  to  acknowledge  title  thereto  in  appellee,  and  to  lease  such  property 
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from  appellee  to  appellant  for  a  definite  period  of  time,  which  had 
expired  when  this  suit  was  instituted.  The  effect  of  the  testimony 
offered  was  to  continue  for  all  time  in  appellant  the  right  to  the  posses- 
sion and  use  of  the  property  admitted  by  him  in  the  writing  to  be 
owned  by  appellee,  and  tenancy  of  which  he  acknowledged  under  appel- 
lee; which,  in  our  opinion,  would  contradict  the  terms  of  the  written 
instrument  and  destroy  its  purpose  and  effect. 

The  authorities  cited  and  discussed  by  appellant  in  his  brief  do  not, 
in  our  opinion,  apply  to  a  case  like  the  present.  We  think  it  appears 
from  the  record  that  the  evidence,  exclusion  of  which  is  complained  of 
by  appellant,  comes  within  the  well  established  rule  which  prohibits  the 
use  of  contemporaneous  parol  testimony  to  vary  or  contradict  a  writ- 
ten instrument. 

No  reversible  error  being  pointed  out  in  the  record,  the  judgment 
of  the  court  below  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Galveston,  Habrisburg  &  San  Antonio  Railway  Company  v. 

Juan  Garcia. 

Decided  February  6,  1907. 

1. — Pcrional  Injuries — Derailment — Pleading. 

In  a  suit  for  personal  injuries  received  in  a  derailment  an  allegation  that 
plaintiff  was  a  passenger  on  the  train  and  that  the  train  was  derailed,  was  a 
sufficient  allegation  of  negligence  on  the  part  of  defendant.     In  such  case  a 

Elaintiff  is  not  required  to  allege  or  prove  the  cause  of  the  derailment.     The 
iw  presumes  negligence. 

3. — Same — Amount  of  Verdict. 

Where  the  plaintiff  was  45  years  of  age,  earning  $50  per  month  at  the  time 
of  his  injury,  had  three  ribs  broken,  lost  greatly  in  flesh,  had  a  cough,  suffered 
from  rapid  heart  and  was  incapacitated  to  do  ordinary  labor,  a  verdict  for 
$3,000  did  not  evidence  passion  or  prejudice  on  the  part  of  the  jury. 

8. — Mental  Suffering. 

Mental  suffering  may  be  inferred  from  physical  injuries. 

Appeal  from  the  Fifty-fourth  District  Court,  Bexar  County.  Tried 
below  before  Hon.  J.  L.  Camp. 

Baker,  Botts,  Parker  &  Garwood,  Newton  &  Ward  and  W.  B.  Tea- 
garden,  for  appellant. — The  court  erred  in  overruling  the  defendant's 
first  special  exception  to  plaintiff's  second  amended  original  petition. 
Missouri  Pac.  Ry.  Co.  v.  Hennessey,  75  Texas,  157;  Gulf,  C.  &  S.  P.  Ry. 
Co.  v.  Anson,  11  Texas  Ct.  Rep.,  97. 

The  court  erred  in  the  second  paragraph  of  the  general  charge, 
which  is  a  charge  on  the  measure  of  damages  wherein  the  jury  were 
authorized  to  take  into  consideration  any  mental  pain  suffered  by  plain- 
tiff in  estimating  his  damages;  whereas  there  was  no  testimony  whatever, 
either  direct  or  circumstantial,  to  show  that  he  had  suffered  anv  mrntal 
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pain,  and  this  feature  of  the  charge  was,  therefore,  without  facts  to 
support  it.  International  &  G.  N.  Ry.  v.  Gonzales,  14  Texas  Ct.  Rep., 
823;  Brown  v.  Sullivan,  71  Texas,  476;  Texas  &  P.  Ry.  v.  Scruggs, 
23  Texas  Civ.  App.,  713. 

T.  M.  West  for  appellee. 

FLY,  Associate  Justice. — Appellee  sued  to  recover  damages  arising 
from  personal  injuries  alleged  to  have  been  inflicted  on  him  through 
the  negligence  of  appellant.  Appellant  answered  by  general  demurrer, 
special  exceptions  and  general  denial.  A  trial  by  jury  resulted  in  a 
verdict  and  judgment  for  appellee  for  the  sum  of  $3,000. 

Appellee  was  a  passenger  on  a  train  on  appellant's  railway,  and  the 
car  in  which  he  was  riding  was  derailed  and  he  was  permanently  in- 
jured and  damaged  in  the  sum  found  by  the  jury.  We  find  that  the 
derailment  occurred  through  the  negligence  of  appellant. 

Through  the  first  assignment  of  error  appellant  assails  the  sufficiency 
of  the  petition  to  state  a  cause  of  action.  That  part  of  the  petition 
alleging  negligence  is  as  follows:  "For  cause  of  action  the  plaintiff 
would  show  that  theretofore,  to  wit :  on  or  about  the  22d  day  of  Febru- 
ary, 1905,  plaintiff  was  a  passenger  on  one  of  defendants  passenger 
trains,  and  that  at  or  near  a  place  called  Sandy  Fork,  on  the  line  of  de- 
fendant's railway,  the  aforesaid  passenger  train  was  derailed  and  over- 
turned, whereby,  and  in  consequence  thereof,  plaintiff  was  then  and 
there  seriously  and  permanently  injured.  Plaintiff  says  that  the  afore- 
said derailment  and  overturning  of  said  train,  and  the  consequent  injury 
to  himself,  was  directly  due  to  the  negligence  of  the  defendant,  its 
servants,  agents  and  employes."  The  grounds  of  objection  to  the  plead- 
ing are,  that  appellant  "was  not  put  upon  notice  whether  it  would  be 
called  upon  to  answer  for  negligence  in  the  construction  and  mainte- 
nance of  its  track,  negligence  in  the  employment  of  its  servants,  and 
operation  of  its  train,  or  negligence  in  the  use  of  defective  machinery." 

The  allegation  that  the  train  was  derailed  and  that  appellee  was  a 
passenger  on  it,  was  an  allegation  of  negligence  upon  the  part  of  ap- 
pellant. A  passenger  can  rarely  know  the  cause  of  a  derailment,  but 
from  the  very  nature  of  the  case  the  facts  surrounding  the  derailment 
must  be  within  the  knowledge  of  the  railway  company,  if  within  that 
of  any  one,  and  appellee  was  not  required  to  allege  matters  of  which  he 
had  no  knowledge  and  which  he  was  not  required  to  prove  in  order 
to  make  out  a  prima  facte  case.  This  question  is  too  well  settled  in 
Texas  to  require  discussion.  Gulf,  C.  &  S.  F.  By.  v.  Smith,  74  Texas, 
276;  Gulf,  C.  &  S.  F.  v.  Wilson,  79  Texas,  371;  Mexican  Cent.  Ry.  v. 
Lauricella,  87  Texas,  277;  San  Antonio  St  Ry.  v.  Muth,  7  Texas  Civ. 
App.,  443;  Railway  v.  Brown,  16  Texas  Civ.  App.,  93. 

The  case  of  Missouri  Pac.  Ry.  v.  Hennessey,  75  Texas,  157,  cited  by 
appellant,  does  not  sustain  its  contention.  In  discussing  the  question 
now  being  considered  the  Supreme  Court  in  Gulf,  C.  &  S.  F.  Ry.  v. 
Wilson,  79  Texas,  371,  said:  "There  are  some  expressions  in  the 
opinion  in  Missouri  Pac.  Ry.  v.  Hennessey,  75  Texas,  155,  which  may 
seem  to  lead  to  a  contrary  conclusion,  but  an  examination  of  the  case 
will  show  that  the  question  in  it  was  whether  the  plaintiff  should  have 
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been  permitted  to  prove  an  act  of  negligence  not  alleged,  when  he  had 
alleged  that  the  accident  resulted  from  the  specific  acts  of  negligence  " 
That  is  a  different  question  from  that  presented  in  this  case. 

There  is  no  merit  in  the  second  assignment  of  error.  Both  of  the 
doctors  who  testified  in  the  cause  swore  that  the  injuries  received  by 
appellee  were  serious  and  permanent.  Three  ribs  were  broken,  appellee 
had  lost  greatly  in  flesh,  had  a  cough,  suffers  from  a  rapid  heart  and 
can  not  do  the  ordinary  labor  of  a  working  man.  He  was  forty-five 
years  old  and  was  earning  fifty  dollars  a  month.  A  verdict  for  $3,000 
does  not  evidence  passion  or  prejudice  on  the  part  of  the  jury. 

It  follows  from  the  facts  hereinbefore  stated  that  the  court  did  not 
err  to  appellant's  prejudice  in  submitting  the  question  of  appellee's 
permanent  injury  to  the  jury.  The  only  two  witnesses  interrogated 
on  that  point,  swore  that  they  were  permanent.  Neither  did  the  court 
err  in  submitting*  the  issue  as  to  mental  suffering.  The  injuries  are  of 
such  a  nature  that  mental  pain  can  be  inferred  from  them.  Brown  v. 
Sullivan,  71  Texas,  470;  Galveston,  H.  &  S.  A.  Ry.  v.  Rubio  (Texas 
Civ.  App.),  65  S.  W.  Rep.,  1126;  St.  Louis  S.  W.  Ry.  v.  Dixon  (Texas 
Civ.  App.),  91  S.  W.  Rep.,  626. 

There  is  no  merit  in  the  fifth  assignment  of  errqr.  Appellee  proved 
a  derailment  of  the  train,  and  his  injury  thereby  and  that  he  was  a  pas- 
senger, and  that  proof  was  not  controverted  by  appellant,  and  no  expla- 
nation or  excuse  was  offered  for  the  derailment.  In  such  cases  the  law 
presumes  negligence  upon  the  part  of  the  carrier.  Galveston,  H.  &  S. 
A.  Ry.  v.  Fales  (Texas  Civ.  App.),  77  S.  W.  Rep.,  234;  Galveston,  H. 
&  S.  A.  Ry.  v.  Green  (Texas  Civ.  App.),  91  S.  W.  R*p.,  380.  The  judg- 
ment is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


El  Paso  &  Northeastern  Railroad  Company  v.  M.  J.  Campbell. 

Decided  February  6,  1907. 

1. — Judgment  nunc  pro  tano — Correction  of  Judgment. 

Where,  in  a  suit  against  two  defendants,  the  court  instructs  a  verdict  in 
favor  of  one,  and  the  jury  finds  against  the  other  defendant  and  a  verdict  is 
returned  accordingly,  but  the  judgment  makes  no  disposition  of  the  defendant 
in  whose  favor  the  verdict  was  returned  the  trial  court  had  the  power,  pending 
appeal,  upon  proper  motion  and  notice  to  enter  judgment  nunc  pro  tunc  dis- 
posing of  all  the  defendants  in  accordance  with  the  verdict,  and  the  judgment 
thus  entered  became  in  contemplation  of  law  the  judgment  as  originally  entered. 
The  correction  of  the  judgment  was  also  permissible  under  the  statute. 

9. — Contributory  Negligenoe— Charge — Case  Followed. 

In  a  suit  for  personal  injuries  caused  by  being  struck  by  a  railway  train, 
upon  the  issue  of  contributory  negligence,  the  court  charged  the  jury  as  fol- 
lows: "And  you  further  believe  that  the  plaintiff  himself  was' not  guilty  of 
negligence  contributing  to  his  own  injuries  then  and  in  that  event  to  find  for 
plaintiff/'  Also,  "And  that  such  failure  (negligence)  contributed  to  his  being 
struck  and  injured."  Held,  correct  under  the  case  of  Parks  v.  San  Antonio 
Traction  Co.,  100  Texas,  222. 
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Appeal  from  the  Forty-first  District  Court,  El  Paso  County.  Tried 
below  before  Hon.  J.  M.  Goggin. 

Hawkins  &  Franklin,  for  appellant. 

Patterson  &  Wallace,  for  appellee. 

JAMES,  Associate  Justice. — Campbell  sued  the  El  Paso  &  North 
Eastern  Railway  Company  and  the  El  Paso  &  North  Eastern  Railroad 
Company  alleging  the  loss  of  his  leg  as  occasioned  by  the  negligence 
of  defendants,  the  train  operated  by  them  where  their  road  intersects  a 
public  street  in  El  Paso,  striking  him  and  running  over  his  leg  re- 
quiring its  amputation,  plaintiff  being  at  the  time  in  the  act  of  cross- 
ing the  tracks  of  defendants  at  that  place.  Plaintiff  alleged  that  he  was 
going  home  and  it  was  necessary  for  him  to  cross  defendants'  tracks 
on  Octavia  Street,  and  while  crossing  house  track  No.  3,  and  while  in 
the  exercise  of  due  care  for  his  safety,  he  was  suddenly  struck  by  the 
end  of  a  string  of  defendants'  cars  on  said  track;  that  said  train  was 
being  switched  in  a  westerly  direction  by  an  engine  on  the  east  end  of 
same,  that  it  was  being  run  at  a  dangerous  rate  of  speed  westerly,  with- 
out ringing  the  bell,  or  blowing  the  whistle  for  said  crossing,  and  without 
keeping  a  proper  lookout  by  having  some  person  stationed  at  the  west 
end  of  the  backing  cars,  or  otherwise  keeping  a  proper  lookout  ahead 
to  notify  persons  crossing  the  tracks  at  that  point,  and  without  any 
light  or  some  other  danger  signal  on  or  near  the  end  of  the  cars.  That 
it  was  very  dark,  and  on  account  of  the  further  fact  that  no  whistle 
was  blown,  or  bell  rung  or  light  placed  at  the  end  nor  any  person  sta- 
tioned there  to  give  warning,  plaintiff  did  not  discover  or  have  warning 
of  the  approach  of  the  cars  until  too  late  to  avoid  being  injured.  Other 
matters  of  negligence  were  mentioned  but  it  is  not  necessary  to  set  them 
forth. 

Defendants  answered  by  general  denial  and  plea  that  appellant  was 
guilty  of  negligence  contributing  to  his  injuries. 

The  charge  directed  the  jury  to  return  a  verdict  for  the  El  Paso 
&  Northeastern  Railway  Company,  and  submitted  to  the  jury  the 
liability  of  the  other  defendant.  The  verdict  was  in  favor  of  the  former, 
and  against  the  El  Paso  &  Northeastern  Railroad  Company  in  the  sum 
of  $6,000.  Upon  this  the  court  entered  a  judgment  against  the  appel- 
lant company,  but  omitted  to  dispose  of  the  El  Paso  &  Northeastern 
Railway  Company. 

The  case  was  brought  here  by  appellant  with  the  judgment  in  this 
condition,  and  appellant's  brief  called  attention  to  the  omission.  After- 
wards a  motion  was  made  in  the  trial  court  and  notice  given,  upon  which 
the  court  acted  and  entered  a  judgment  nunc  pro  tunc  in  conformity 
with  the  verdict,  and  a  transcript  of  this  proceeding  has  been  brought 
here  on  a  writ  of  certiorari.  There  can  be  no  question  as  to  the  court's 
power  to  enter  the  judgment  nunc  pro  tunc.  The  judgment  as  finally 
entered,  so  as  to  include  and  dispose  of  the  El  Paso  &  Northeastern 
Railway  Company  became  the  judgment  of  the  court  and  is  in  contem- 
plation of  law  the  judgment  as  originally  rendered,  so  far  as  said  party 
is  concerned.     Viewed  as  a  correction  of  the  judgment,  the  correction 
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was  within  the  statute.  Eussell  v.  Miller,  40  Texas,  495.  See,  also, 
Cowan  v.  Ross,  28  Texas,  228;  DeHymel  v.  Scottish  American  Mort- 
gage Co.,  80  Texas,  493.  The  first  and  second  assignments  of  error  are 
overruled. 

The  third  assignment  is  that  the  court  erred  in  its  general  charge 
in  instructing  the  jury  in  effect  that  in  order  for  negligence  on  the 
part  of  plaintiff  in  this  case  to  bar  his  recovery,  it  must  have  con- 
tributed to  cause  his  injury,  thereby  submitting  to  the  jury  for  their 
determination  the  question  which  was  undisputed  under  the  evidence, 
whether  or  not  the  act  of  plaintiff  in  going  on  the  track  in  front  of  the 
moving  train  was  the  proximate  cause  of  his  injury.  Upon.the  authority 
of  Parks  v.  San  Antonio  Traction  Co.,  100  Texas,  222,  decision  by  the 
Supreme  Court, — this  assignment  is  overruled.  In  that  case  the  charge 
was  that  if  the  jury  believed  that  plaintiff  was  guilty  of  negligence  in 
alighting  from  the  car  and  that  such  negligence  proximately  caused  or 
contributed  to  plaintiffs  injuries,  to  find  for  the  defendant.  In  the 
present  case  the  language  is :  "And  you  further  believe  that  the  plaintiff 
himself  was  not  guilty  of  negligence  contributing  to  his  own  injuries 
then  and  in  that  event  to  find  for  plaintiff."  Also  in  another  paragraph 
the  following  language:  "And  that  such  failure  (negligence)  contrib- 
uted to  his  being  struck  and  injured,  then  and  in  that  event  you  will 
find  for  defendant."  Neither  of  these  expressions  directed  the  jury 
to  inquire  whether  or  not  the  plaintiff's  negligence  contributed  to  the 
occurrence,  and  that  should  they  find  it  did  not,  to  find  for  plaintiff, 
an}'  more  than  did  the  charge  in  the  Parks  case.  This  is  the  only 
question  indicated  in  the  brief  for  our  consideration. 

Affirmed. 


San  Antonio  Traction  Company  v.  Joe  Flory. 

Decided  February  6,  1907. 

1. — Alighting  Passenger — Duty  of  Carrier. 

When  a  carrier  permits  the  platform  and  steps  of  its  cars  to  become  muddy 
and  slippery  it  is  its  duty  to  assist  or  warn  passengers  alighting  from  the 
cars,  and  the  fact  that  a  passenger  may  be  young,  strong  and  active  and  un- 
encumbered with  luggage  would  not  relieve  the  carrier  of  such  duty. 

2. — Same— Opinion  Testimony. 

Whether  or  not  it  was  necessary  for  a  street  car  conductor  to  assist  women 
who  were  not  infirm  or  encumbered  with  luggage  in  alighting  from  the  street 
cars  is  not  a  proper  subject  of  opinion  or  expert  testimony;  the  jury  could 
judge  as  well  as  the  witness. 

3. — Personal  Injuries — Evidence. 

In  a  suit  for  personal  injuries  the  testimony  of  witnesses  that  after  the 
injured  party  got  out  of  bed  she  could  not  lift  anything;  that  she  was  all 
crippled  up;  that  she  was  always  suffering  pain;  that  after  the  accident  she 
was  not  half  the  woman  she  was  before,  and  that  she  could  not  walk  very  far 
without  resting  awhile,  was  not  subject  to  the  objection  that  said  statements 
were  conclusions  of  the  witnesses. 

Appeal  from  the  Forty-fifth  District  Court,  Bexar  County.     Tried 
below  before  Hon.  J.  L.   Camp. 
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Ogden  &  Brooks,  Walter  P.  Napier  and  W.  E.  Lipscomb,  for  appel- 
lant.— It  was  error  to  submit  to  the  jury  an  issue  of  fact  as  to  the 
duty  of  the  defendant  to  assist  the  plaintiff's  wife  in  alighting  from 
the  car,  as  the  undisputed  evidence  showed  that  she  was  a  young,  strong, 
robust  and  active  woman. — Selby  v.  Detroit  Ry.,  81  N.  W.  Rep.,  106; 
Jarmy  v.  Duluth  St.  Ry.  Co.,  56  N.  W.  Rep.,  813;  Palmer  v.  Railway 
Co.,  18  N.  E.  Rep.,  859 ;  Memphis  St.  Ry.  Co.  v.  Shaw,  75  S.  W.  Rep., 
715;  Nellis  on  St.  Railway  Accident  Law,  page  115;  1  Fetter  on  Car- 
riers, sec.  60. 

James  Routledge  and  J.  R.  Norton,  for  appellee. 

JAMES,  Chief  Justice. — A  judgment  in  this  cause  was  reversed 
by  this  court  upon  a  former  appeal.  (San  Antonio  Traction  Co.  v. 
Flory,  89  S.  W.  Rep.,  278.)  The  nature  of  the  case  is  there  indicated. 
At  the  recent  trial  a  verdict  was  returned  for  the  plaintiff  for  the  sum 
of  $3,500. 

The  first  assignment  of  error  questions  the  correctness  of  the  following 
portion  of  the  charge:  "Or  if  3rou  believe  from  the  evidence  that  said 
car  was  stopped  near  the  corner  of  Simon  and  South  Flores  Streets 
and  that  plaintiff's  wife  proceeded  to  alight  therefrom  and  that  the  step 
or  platform,  or  both,  was  muddy  and  slippery  and  that  the  agent  of 
the  defendant,  the  conductor  in  charge  of  said  car,  failed  to  assist 
plaintiff's  wife  to  alight  therefrom,  and  that  the  failure  of  said  conductor 
to  assist  plaintiff's  wife  from  said  car  was  negligence  and  that  6uch 
negligence,  if  any,  was  the  proximate  cause  of  the  accident  to  plaintiff's 
wife,  if  any,  and  that  she  was  injured  thereby,  then  you  must  find 
your  verdict  .for  the  plaintiff." 

Several  objections  are  m*de  to  this  instruction :  1st.  That  it  was  error 
to  submit  an  issue  as  to  its  being  defendant's  duty  to  assist  plaintiff's 
wife,  the  undisputed  evidence  being  that  she  was  a  young,  strong,  robust 
and  active  woman.  The  conclusion  we  reached  in  the  former  opinion 
is  subjected  to  an  earnest  and  vigorous  criticism  by  counsel,  to  which 
we  have  endeavored  to  respond  by  giving  it  the  careful  reflection  it 
deserves.  It  must  be  remembered  that  the  duty  of  a  carrier  to  a  pas- 
senger is  to  exercise  that  high  degree  of  care  which  would  be  exercised 
by  very  prudent  persons.  There  can  be  no  question  that  it  owes  that 
duty  to  passengers  while  in  the  act  of  alighting  from  its  car.  All  the 
cas£s  agree  upon  the  principle  that  it  is  the  duty  of  the  carrier  to  use 
that  high  degree  of  care  to  keep  its  platforms  and  steps  in  a  safe  condi- 
tion for  passengers  to  alight.  And  we  think  it  is  safe  to  say  that 
when  the  carrier  sees  fit  to  maintain  a  place  of  exit  that  is  dangerous, 
other  duties  then  become  entailed  upon  it,  such  as  warning  or  assisting 
the  passenger,  in  the  exercise  of  proper  care  due  to  that  situation.  What 
omissions  in  such  a  situation  would  amount  to  negligence,  are  questions 
of  fact  for  the  jury,  and  under  our  system,  where  all  matters  of  fact 
are  required  to  be  submitted  to  the  jury,  such  a  question  is  never  for 
the  court,  unless  the  facts  and  circumstances  are  plainly  such  that  ad- 
mit of  no  issue  on  the  subject. 

We  will  take  the  case  of  a  young  and  robust  person,  unincumbered 
with  luggage,  who  is  about  to  alight  from  a  car.     If  the  exit  is  a 
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safe  one,  there  is  nothing  either  in  respect  to  the  exit,  or  to  the  person 
alighting  to  present  or  suggest  the  appearance  of  danger  to  the  mind 
of  the  conductor.  In  such  a  case  there  would  be  no  such  issue  to 
submit  as  the  necessity  of  warning  or  assisting  such  person,  because 
clearly  no  duty  in  that  regard  could  be  said  to  have  arisen.  In  the 
present  case,  however,  mud  had  been  allowed  to  accumulate  and  remain 
upon  the  step  and  made  it  slippery,  which  condition  everyone  knows, 
was  unsafe,  in  being  inclined  to  cause  persons  stepping  upon  it  to  fall. 
Defendant  saw  fit  to  continue  to  use  the  step  in  that  condition.  De- 
fendant's agent  must  have  known  of  this  condition  of  the  step  (his 
own  testimony  indicates  that  he  did),  and  of  the  likelihood  of  injury 
therefrom  to  a  person  alighting.  The  rule,  upon  principle,  is  the 
same  whether  the  appearance  of  danger  arises  from  the  condition  of 
the  passenger,  or  from  the  condition  of  the  means  of  egress. 

The  rule  has  frequently  been  applied  in  cases  where  the  car  was 
stopped  so  that  the  descending  passenger  would  step  into  a  dangerous 
place,  where  such  danger  was  known,  or  should  have  been  known,  to 
the  carrier.  To  use  the  language  of  a  Kentucky  case:  "If  the  street 
at  the  place  of  discharging  the  passenger  presents  a  dangerous  condition 
to  one  alighting  there  and  such  danger  is  obvious  to  the  passenger 
the  carrier  is  not  liable  to  him  for  injuries  received  from  such  defects. 
But  where  the  danger  is  known,  or  is  such  as  must  have  been  known 
to  the  carrier  and  is  unknown  to  the  passenger,  the  carrier  is  bound  to 
warn  the  passenger  of  the  danger,  or  to  assist  him  in  safely  alighting, 
or  stop  the  car  at  a  point  beyond  or  short  of  the  dangerous  point. 
Its  failure  to  take  one  of  these  precautions  renders  it  liable  to  the 
passenger  sustaining  injury  because  of  such  neglect."  Sweet  v.  Louis- 
ville By.  Co.,  67  S.  W.  Rep.,  4.  It' is  obvious  that  whether  the  dangerous 
agency  is  upon  the  ground  or  upon  the  car  step,  is  immaterial.  The 
error  which,  it  seems  to  us,  counsel  have  fallen  into,  is  the  idea  that 
such  a  duty  can  arise  only  in  the  case  of  a  crippled  or  infirm  passenger 
or  one  encumbered  with  a  load,  and  that  if  the  passenger  is  physically 
sound  and  unincumbered,  there  can  be  no  situation  in  which  a  duty 
devolves  on  the  carrier  to  take  precautions  for  his  or  her  safety  in  alight- 
ing. We  think  these  observations  and  those  expressed  in  the  former 
opinion  sufficiently  state  our  reasons  for  overruling  this  contention. 
See  Richmond  City  Ry.  v.  Scott,  11  S.  E.  Rep.,  404 ;  Ohio  &  M.  Ry. 
v.  Stansberry,  32  N.  E.  Rep.,  219. 

The  second  and  third  propositions  under  the  first  assignment  are, 
in  substance,  that  the  charge  complained  of  was  also  erroneous  in  that 
it  failed  to  require  the  jury  to  find  that  the  condition  of  the  platform 
or  step  rendered  it  dangerous,  and  that  its  dangerous  condition  was 
known  to  defendant's  servants,  or  in  the  exercise  of  ordinary  care  should 
have  been  known  to  them.  The  negligence  which  the  charge  submitted 
was  in  failing  to  assist  plaintiff's  wife  in  alighting.  Negligence  or  not 
in  that  respect  was  left  to  the  jury,  to  determine  from  all  of  the  facts 
and  circumstances.  There  was  no  affirmative  error  in  the  charge.  The 
jury  were  left  entirely  free  to  consider  whether  or  not  the  condition 
of  the  steps  was  dangerous  and  known  by  the  conductor  to  be  so,  in  deter- 
mining whether  or  not  his  failure  to  assist  the  lady  was  negligence. 
A  more  explicit  instruction  if  desired  should  have  been  requested.    If 
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the  step  though  muddy  and  slippery  was  not  dangerous  and  the  jury 
so  believed  they  were  free  to  find  that  there  was  no  negligence  in  not 
extending  assistance  to  plaintiff's  wife.  So  also  if  the  circumstances 
were  such  that  the  jury  believed  the  conductor  was  not  aware  of  its 
condition.  The  charge  did  not  assume  that  the  condition  of  the  step 
was  dangerous  nor  that  the  conductor  knew  that  it  was  dangerous. 

The  above  view  disposes  also  of  the  second  and  third  assignments. 

Under  the  fourth  assignment  it  is  contended  that  a  witness  who  had 
been  a  street  car  conductor  for  several  years  was  competent  to  express 
an  opinion  as  to  the  necessity  of  assisting- women  from  the  cars,  who 
were  not  old  or  infirm  or  who  were  not  encumbered  with  bundles,  bag- 
gage or  babies.  It  appears  that  Hickey,  the  witness,  had  worked  as 
conductor  for  two  and  half  years  and  had  seen  women  get  on  and  off 
cars.  Defendant's  counsel  asked  him  what  necessity  was  .there  for 
helping  a  lady  that  was  not  old  or  infirm,  or  who  did  not  have  a  bundle 
or  baby  or  something  of  that  kind  carrying.  He  was  not  permitted  to 
answer.  Defendant  states  that  it  expected  to  show  by  him  that  he  had 
repeatedly  seen  women  get  on  and  off  cars  without  assistance,  and  that 
in  his  opinion  there  was  no  necessity  in  assisting  one  who  was  not  old  or 
infirm  or  did  not  have  bundles,  babies  or  something  of  the  kind  carrying. 
The  witness  did  in  fact  testify  that  he  had  often  seen  ladies  get  off  a 
car  without  assistance,  that  he  had  seen  them  get  off  on  rainy  days  and 
all  kinds  of  days.  The  only  complaint  that  is  made  is  that  the 
court  did  not  permit  the  witness  to  state  his  opinion  as  to  the  necessity 
in  assisting  women  who  were  not  infirm  or  one  who  was  not  carrying 
bundles,  etc.  This  wras  not  a  proper  subject  of  opinion  or  expert 
testimony.  The  jury  were  there  for  the.  purpose  of  determining  the 
very  question,  and  it  was  a  question  which  in  the  nature  of  things  the 
jury  was  as  qualified  to  form  an  opinion  about  as  the  witness. 

The  fifth  assignment  is  that  the  court  erred  in  not  allowing  the  same 
witness  to  state  whether  or  not  it  would  be  possible  when  running  an 
open  car  with  seven  or  eight  seats  in  it  to  help  all  the  ladies  off  when 
they  were  all  attempting  to  alight  at  once,  and  that  it  would  be  impos- 
sible for  the  conductor  to  assist  more  than  one  lady  off  at  a  time,  and 
that  it  would  be  impossible  for  him  to  render  assistance  in  helping 
all  of  them  off  at  once.  The  court  was  right  in  not  permitting  this 
inquiry.  This  was  not  that  kind  of  a  car,  and  what  effect  such  a  state 
of  facts  might  have  on  the  question  of  defendant's  negligence  would  not 
have  been  a  pertinent  inquiry  in  this  case. 

Under  the  sixth,  seventh,  eighth  and  ninth  assignments,  the  follow- 
ing testimony  of  Mrs.  Guensweiler,  viz.:  "That  after  Mrs.  Flory  got 
up  out  of  bed  she  could  not  lift  anything,  that  she  was  all  crippled  up 
around  there  that  way.  I  saw  her,  she  was  always  suffering  pain. 
After  the  accident  she  was  not  half  the  woman  she  was  before;"  and 
the  following  testimony, of  Julia  Flory  that  her  mother,  Mrs.  Flory, 
can  not  walk  very  far  unless  she  rests  awhile,  was  objected  to  for  the 
reason  that  these  statements  were  clearly  conclusions  of  the  witnesses. 
The  first  of  the  statements  by  Mrs.  Guensweiler  was  not  objected  to. 
However,  none  of  the  statements  was  objectionable.  Gulf,  C.  &  S.  F. 
Ev.  v.  Reagan,  34  S.  W.  Rep.,  TOG ;  St.  Louis  S.  F.  Rv.  v.  Burke,  36 
Texas  Civ.  App.,  224;  St.  Louis  &  S.  F.  Ry.  v.  Smith/90  S.  W.  Rep., 
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929 ;  McCabe  v.  San  Antonio  Traction  Co.,  88  S.  W.  Rep.,  387 ;  Abee 
v.  Bargas,  65  S.  W.  Kep.,  489. 

The  tenth,  eleventh  and  twelfth  assignments  go  to  the  overruling 
of  the  motion  for  new  trial  because,  1st,  the  overwhelming  preponder- 
ance of  the  testimony  shows  that  Mrs.  Flory  was  guilty  of  contributory 
negligence  in  alighting  from  the  car,  and  was  not  injured  through  any 
negligence  of  defendant,  the  undisputed  evidence  showing  she  was  "a 
strong  healthy  woman  with  no  bundles  or  other  things  in  her  hands 
and  nothing  shown  to  give  the  conductor  any  notice  that  she  needed 
assistance  in  alighting;  2d,  because  the  undisputed  evidence  shows  that 
there  was  nothing  to  indicate  that  such  an  accident  would  probably  oc- 
cur and  nothing  to  indicate  there  was  any  necessity  for  assisting  the 
woman;  and  3d,  because  the  great  preponderance  of  the  evidence  shows 
that  at  the  time,  the  conductor  was  performing  other  necessary  duties 
and  he  was  not  in  a  position  to  assist  her.  The  assignments  are  over- 
ruled. 

Our  conclusions  of  fact,  considering  the  verdict  found,  are:  That 
plaintiff's  wife  was  not  guilty  of  contributory  negligence,  that  defend- 
ant was  guilty  of  negligence  either  in  prematurely  starting  the  car, 
or  in  its  agent  failing  to  take  the  precaution  of  assisting  her  in  alighting, 
or  both.  And  that  such  negligence  was  the  cause  of  her  falling.  Judg- 
ment affirmed. 

Affirmed. 

Writ  of  error  refused. 


W.  B.  Latta  et  al.  v.  E.  T.  Schuleb. 

Decided  February  6,  1907. 

1. — "Deed — Deficit  in  Acreage — Contract — Evidence. 

Where,  in  a  suit  upon  notes  given  for  the  purchase  money  of  land,  the 
defendant  had  been  allowed  to  testify  as  to  his  understanding  of  the  acreage 
of  the  land  and  as  to  misrepresentations  of  the  vendor  and  his  agent  concerning 
the  same,  letters  written  by  the  vendor  to  his  agent  and  to  his  attorney  stating 
fully  the  terms  of  sale  and  which  were  exhibited  to  the  vendee  before  the  pur- 
chase was  consummated,  were  admissible  in  evidence  to  show  that  there  were 
no  misrepresentations  by  the  vendor  or  his  agent  as  to  the  acreage. 

8. — Ambiguous  Instrument — Evidence. 

An  ambiguous  instrument  should  be  read  in  the  light  of  the  surrounding 
circumstances  relating  to  the  subject  matter,  and  parol  evidence  consistent  with 
the  writing  may  be  used  to  ascertain  the  intention  of  the  parties. 

ft. — Sale  In  Gross — Evidence. 

Evidence  considered  and  held  to  support  a  finding  that  a  sale  of  land  was 
made  in  gross  and  not  by  the  acre. 

Appeal  from  the  District  Court  of  El  Paso  County.    Tried  below  be- 
fore Hon.  J.  M.  Goggin. 

Richard   F.   Burges,   for  appellants. — All    preliminary    negotiations, 
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whether  written  or  oral,  which  have  led  to  the  execution  of  a  contract 
are  deemed  to  have  been  merged  in  it,  and  the  contract  must  be  taken 
as  expressing  the  final  views  of  the  parties.  Gonzales  College  v.  Mc- 
Hugh,  39  Texas,  347;  Milliken  v.  Callahan  County,  69  Texas,  210; 
Alamo  Mills  Co.  v.  Hercules  Iron  Works,  1  Texas  Civ.  App.,  691. 

When  parties  agree  upon  a  gross  price  for  an  estimated  quantity  of 
land  and  there  is  a  material  deficiency  or  excess  in  the  quantity  which 
was  unknown  to  the  parties  and  which  if  known  would  probably  have 
prevented  the  agreement,  equity  will  afford  relief  by  giving  just  compen- 
sation for  the  excess  or  deficiency.  O'Connell  v.  Duke,  29  Texas,  300 ; 
Ladd  v.  Pleasants,  39  Texas,  416;  Wuest  v.  Moehrig,  57  S.  W.  Eep., 
864;  Wheeler  v.  Boyd,  69  Texas,  293 ;  Culbertson  v.  Blanchard,  79  Texas, 
486;  Yarzombeck  v.  Grier,  32  S.  W.  Rep.,  236;  Daughtrey  v.  Knolle, 
44  Texas,  455;  Bennett  v.  Latham,  18  Texas  Civ.  App.,  406;  Smith  v. 
Fly,  24  Texas,  345 ;  Lancaster  v.  Richardson,  13  Texas  Civ.  App.,  688 ; 
Harrison  v.  Talbot  (Ky.),  2  Dana,  258;  Hays  v.  Hays  (Ind.),  25  N.  B. 
Rep.,  600. 

The  deed  being  unambiguous  on  its  face  and  being  the  formal  evi- 
dence of  the  contract,  could  not  be  qualified  by  the  oral  and  written 
negotiations  leading  up  to  the  contract.  Gonzales  College  v.  McHugh, 
39  Texas,  347;  Milliken  v.  Callahan  County,  69  Texas,  210;  Alamo 
Mills  Co.  v.  Hercules  Iron  Works,  1  Texas  Civ.  App.,  691;  Weaver 
v.  City  of  Gainesville,  1  Texas  Civ.  App.,  288;  Rubrecht  v.  Powers, 
1  Texas  Civ.  App.,  284. 

Beal  &  Kemp,  for  appellee. — That  the  judgment  should  be  affirmed, 
cited :  Barnes  v.  Lightfoot,  62  S.-  W.  Rep.,  564 ;  Daughtrey  v.  Knolle, 
44  Texas,  457;  Wheeler  v.  Boyd,  69  Texas,  298;  Weir  v.  McGee,  25 
Texas  Sup.,  31;  Rich  v.  Ferguson,  45  Texas,  398;  Smith  v.  Fly,  24 
Texas,  349 ;  Hynes  v.  Packard,  92  Texas.  49 ;  Tenison  v.  Patton,  95 
Texas,  284 ;  Mather  v.  Barnes  et  aL  146  Fed.  Rep.,  1001. 

NEILL,  Associate  Justice. — E.  T.  Schuler  sued  W.  B.  Latta  to 
recover  the  aggregate  amount  of  $8,166.66  due  on  four  promissory  notes 
made  by  the  defendant  and  owned  by  the  plaintiff,  and  to  foreclose  a 
vendor's  lien  on  certain  real  property  for  which  the  notes  were  made 
for  a  part  of  the  purchase  money.  After  the  suit  was  filed,  the  Woodlawn 
Real  Estate  and  Improvement  Company,  who  claimed  an  interest  in  the 
land,  was  made  a  party  defendant  for  the  purpose  of  foreclosing  the 
lien  as  against  it. 

Each  defendant  answered  admitting  the  execution  of  the  notes  and 
the  existence  of  the  lien  but  disputed  plaintiff's  right  to  recover:  Be- 
cause, (1)  the  consideration  for  which  the  notes  were  executed  had 
failed  in  part  by  reason  of  the  fact  that  the  grantors  agreed  to  and  pre- 
tended to  sell  Latta  two  tracts  of  land  containing  in  the  aggregate  two 
hundred  and  ninety-four  acres,  less  any  portion  that  might  have  been 
lost  by  reason  of  the  action  or  change  of  course  of  the  Rio  Grande 
River;  and  (2)  the  consideration  had  wholly  failed  in  that  plaintiff 
and  his  co-grantor  had  falsely,  fraudulently  or  mistakenly  represented 
to  defendant,  Latta,  that  the  two  tracts  of  land  contained  two  hundred 
and  ninety-four  acres;  but  claimed  there  might  be  a  shortage  in  acreage 
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where  the  river  had  cut  into  the  tract,  and  to  guard  against  such  con- 
tingency they  provided  in  their  deed  to  him  that  they  should  not  be 
liable  for  any  land  so  lost  by  the  action  of  the  river,  and  that  Latta 
investigated  the  course  of  the  river  and  satisfied  himself  that  its  course 
had  not  materially  changed,  and  acting  on  plaintiff's  representations 
that  the  tracts  contained  two  hundred  and  ninety-four  acres  bought  them, 
paying  one-third  cash  and  executing  his  notes  for  the  balance ;  that  the 
price  agreed  upon  was  based  on  the  claimed  and  supposed  acreage  of  two 
hundred  and  ninety-four,  and  that  he  would  not  have  bought  had  he 
not  believed  the  tracts  contained  that  number  of  acres ;  that  the  present 
course  of  the  river  was  the  most  southerly  followed  by  it  within  fifty 
years  or  at  any  time  since  the  issuance  of  the  original  patent  to  the 
land ;  that  an  actual  survey  showed  that,  same  was  short  about  seventy 
acres  of  the  acreage  claimed  by  plaintiff,  and  that  the  tracts  had  never 
at  any  time  contained  anything  like  the  acreage  claimed,  and  that  the 
repiesentations  of  plaintiff  that  they  contained  two  hundred  and  ninety- 
four  acres  were  falsely  and  fraudulently  made  to  deceive  defendant 
Latta,  or,  if  not,  the  same  were  made  in  mistake  by  the  plaintiff.  The 
answer  contained  allegations  showing  that  it  was  impossible  to  rescind  the 
sale;  and  a  prayer  for  cancellation  of  the  notes  and  vendor's  lien, 
which  was  accompanied  by  a  tender  of  any  amount  which  might  be 
found  by  the  court  to  be  due  to  the  plaintiff  on  the  notes. 

The  plaintiff  filed  in  reply  to  defendants'  answer  a  supplemental 
petition  denying  that  any  false,  fraudulent  or  mistaken  representations 
were  made  to  defendant  Latta  in  reference  to  the  acreage  of  the  tracts 
or  in  any  respect  whatever;  that  Latta  was  at  the  time  of  the  purchase 
living  within  a  short  distance  from  the  land,  and  that  plaintiff  was 
a  nonresident  of  the  State  and  had  never  seen  the  land,  and  that  in  buy- 
ing defendant  risked  the  quantity,  it  being  a  sale  in  gross  and  not  by 
the  acre ;  that  the  land  was  conveyed  by  metes  and  bounds  and  that  there 
was  an  express  stipulation  in  the  deed  against  warranty  as  to  the  acreage ; 
that  if  there  was  any  shortage  in  the  acreage  it  was  due  to  the  action 
of  the  river  and  in  the  least  valuable  part  of  the  tract  and  that  the 
remainder  of  the  land  was  worth  the  purchase  price;  that  defendants 
took  possession  of  the  land,  induced  plaintiff  to  execute  releases  to 
portions  of  it  and  were  estopped  from  attacking  said  sale. 

The  case  was  tried  before  the  court  without  a  jury  and  resulted  in 
a  judgment  in  favor  of  plaintiff  for  the  full  amount  due  on  the  notes, 
with  interest  and  attorney's  fees,  as  provided  for  in  them,  for  costs 
and  foreclosure  of  the  vendor's  lien  as  prayed  for. 

The  facts  are  practically  undisputed  and  will  be  stated  so  far  as 
necessary  in  considering  the  assignments  of  error,  the  first  of  which 
complains  that  the  court  erred  in  admitting  in  evidence  a  letter  from 
E.  T.  Schuler  to  A.  P.  Coles  which  is  as  follows: 

Birmingham,  April  27,  1901. 
Mr.  A.  P.  Coles, 

El  Paso,  Texas. 
Dear  Sir : 
"Your  telegram,  also  a  letter  of  the  17th  was  duly  received  during 
mv  absence  from  the  citv.     I  have  forwarded  the  necessarv  documents, 
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including  an  abstract  of  the  Flores  tract,  to  Messrs.  Davis,  Beall  &  Kemp, 
of  El  Paso. 

"I  also  find  that  I  sent  Messrs.  Davis,  Beall  &  Kemp  an  abstract  in 
1890,  of  both  the  Leahy  and  Flores  tracts,  so  that  between  the  two  ab- 
stracts, presuming  that  they  will  be  able  to  find  the  one  sent  in  1890, 
they  will  be  able  to  have  a  complete  abstract  brought  down  to  date, 
with  little  or  no  trouble,  or  expense.  I  have  advised  them  that  we 
are  to  receive  $24,500.00  for  the  Tolley  tract,  which  is  made  up  of  the 
Leahy  and  Flores,  regardless  of  the  number  of  acres  it  contains;  one- 
third  of  which  is  to  be  cash,  and  the  remainder  divided  in  four  equal 
notes,  due  on  or  before  one,  two,  three  and  four  years  respectively, 
and  bearing  6  per  cent  interest  from  date,  payable  annually,  notes  to 
be  secured  by  mortgage  on  the  property.  As  the  two-thirds  only  of  the 
property  belongs  to  me,  and  one-third  to  Mr.  Perry,  I  have  instructed 
them  to  divide  each  payment  into  two  notes,  one  for  two-thirds  and 
the  other  for  one-third,  that  is,  two-thirds  of  the  amount  payable 
to  myself  and  one-third  of  the  amount  payable  to  Mr.  Perry,  both  se- 
cured by  one  mortgage.  They  are  to  be  allowed  to  divide  the  property 
and  sell  it,  the  entire  proceeds  of  all  sales  to  be  applied  toward  the 
payment  of  the  balance  due.  Two-thirds  of  the  proceeds  of  each  sale 
to  be  applied  toward  the  payment  of  my  notes,  and  one-third  toward 
the  payment  of  Dr.  Perry's  notes.  The  selling  price  of  any  part  of 
the  ground  is  to  be  approved  by  myself  and  Dr.  Perry  before  a  release 
is  signed.  It  is  my  understanding  that  we  are  to  receive  so  much  money, 
that  is,  $24,500.00,  for  the  Leahy  and  Flores  tracts  that  were  conveyed 
to  us  and  that  we  have  titles  to  regardless  of  the  number  of  acres 
that  a  survey  may  show  contained  in  them.  I  also  want  it  understood 
that  a  map  of  the  property  showing  the  way  in  which  it  is  cut  up  and 
offered  for  sale  to  be  supplied  Dr.  Perry  and  myself,  one  copy  for  each 
of  us,  and  would  like  to  have  you,  when  this  map  is  made,  indicate  on 
the  same  the  proportion  of  the  total  selling  price  fairly  represented  by 
each  separate  tract  according  to  the  location  and  the  lay  of  the  land 
of  the  same. 

"You  mention  turning  over  the  proceeds  of  sales  less  10  percent. 
This,  I  would  not  be  willing  to  agree  to.  They  should  turn  over  the 
full  amount  of  each  and  every  sale.  The  notes  to  be  so  drawn  as  to 
indicate  that  the  balance  due  is  a  part  of  the  purchase  money. 

"I  have  addressed  my  letter  enclosing  the  document  to  Messrs.  Davis, 
Beall  &  Kemp.  If  the  firm  name  has  changed  in  any  way,  will  you 
kindly  see  that  they  call  for  the  letter  as  addressed  ? 

"I  am  sending  a  copy  of  this  letter  to  Dr.  Perry  requesting  that -he 
write  you  approving  of  same,  and  giving  any  additional  instruction  that 
he  may  think  desirable.  All  terms  and  conditions  of  sale  will  apply 
to  both  of  our  interest,  and  all  proceeds  to  be  divided,  two-thirds  to  my- 
self and  one-third  to  Dr.  Perry.  Yours  truly, 

E.  T.  Schuler." 

And  the  second,  of  admitting  in  evidence  a  letter  from  Schuler  to 
Messrs.  Davis,  Beall  &  Kemp  which  is  as  follows: 
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"Birmingham,  April  27,  1901. 
Messrs.  Davis,  Beall  &  Kemp, 

c|o  Judge  Kemp,  El  Paso,  Texas. 
Gentlemen : 

"Dr.  Perry  of  Winfield,  Kansas,  and  myself  have  sold,  through  Mr. 
A.  P.  Coles,  the  two  tracts  of  land  for  $24,500.00  that  we  purchased 
from  Leahy  and  Flores,  and  which  contained  at  the  time,  about  two 
hundred  and  niney-four  acres  as  surveyed.  This  sale  is  so  much  for 
the  tract,  regardless  of  the  number  of  acres  contained,  one-third  of  the 
amount  is  to  be  cash,  and  the  balance  to  be  paid  by  four  equal  notes 
due  on  or  before  one,  two>  three  or  four  years,  and  bearing  interest 
at  6  percent  from  date,  same  payable  annually.  The  notes  to  be  secured 
by  mortgage  on  the  property,  Two-thirds  of  the  property  belongs  to 
me,  and  the  other  third  to  Mr.  Perry.  Each  time-payment  is  divided 
into  two  notes,  one  for  two-thirds  of  the  amount  payable  to  myself 
and  the  other  for  one-third  of  the  amount  payable  to  Dr.  Perry.  The 
one-third  cash  payment  to  be  divided  in  the  same  manner.  We  are  to 
allow  the  property  to  be  subdivided  and  sold  in  small  tracts.  The 
entire  proceeds  of  any  or  all  sales  to  be  applied  toward  the  payment 
of  the  balance  due  as  represented  by  the  four  payments;  two  notes 
for  each  payment.  Two-thirds  of  each  and  every  sale  to  be  applied 
on  my  notes,  and  the  other  third  on  the  notes  to  Dr.  Perry. 

"The  selling  price  of  any  part  of  the  ground  is  to  be  approved  by 
Dr.  Perry  and  myself  before  a  release  is  signed.  I  enclose  you  herewith 
papers  as  follows : 

"Abstract  of  title  to  the  Flores  tract 

"Survey  of  both  the  Flores  and  Leahy  tracts. 

"Warranty  deed  from  J.  B.  Leahy  and  Benancia  Leahy,  and  Emanuel 
Flores  and  Lenor  Flores,  to  H.  B.  Schuler. 

"A  letter  from  Messrs.  Stanton  &  Stanton  dated  April  18,  1887, 
referring  to  some  correction  in  the  record. 

"On  December  2d,  1890,  I  find  that  I  sent  you  an  abstract  of  both 
the  Leahy  and  Flores  tracts,  which  doubtless  you  will  be  able  to  find. 

"Dr.  Perry  and  myself  desire  you  to  draw  up  the  notes  and  mortgages 
and  also  the  deeds  for  the  transfer  in  accordance  with  the  above  men- 
tioned terms  of  sale.  I  presume  the  notes  or  mortgages  ought  to  show 
that  the  balance  due  is  a  part  of  the  purchase  money.  Upon  receipt 
of  the  papers  as  drawn  up  by  you,  we  will  execute  them  and  send  them 
to  the  State  National  Bank  of  El  Paso  with  instructions  to  deliver 
upon  receipt  of  one-third  of  the  amount  of  the  notes  and  mortgages 
prepared  and  approved  by  you,  duly  executed  by  the  other  parties. 
Upon  completion  of  the  papers  and  receipt  of  your  bill,  prompt  re- 
mittance will  be  made  you. 

"I  am  sending  a  copy  of  this  letter  to  Dr.  Perry,  requesting  that  he 
write  yon  approving  of  the  same  and  giving  any  additional  instructions 
he  may  think  advisable.    All  terms  and  conditions  of  sale  are  to  apply  * 
to  both  of  our  interest,  and  all  proceeds  to  be  divided,  two-thirds  to  my- 
self and  one-third  to  Dr.  Perry. 

Yours  truly,  E.  T.  Schuler." 

Vol.  XLV.  Civil— 16. 
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"P.  S.     Kindly  have  one  abstract  to  each  piece  of  property  brought 
down  to  date  to  be  delivered  to  the  purchasers,  and  return  to  me  all 
other  papers  enclosed," — the  ground  of  complaint  being  that  as  all  pre- 
liminary negotiations,  whether  written  or  oral,  which  have  led  to  the 
execution  of  a  contract  are  deemed  to  have  been  merged  in  it  and  the 
contract  must  be  taken  as  expressive  of  the  final  intention  of  the  parties, 
the  letters  were  immaterial  and  irrelevant  to  any  issue  in  the  case. 
The  deed  executed  to  Latta  by  his  grantors  E.  T.  Schuler  and  Cornelius 
Perry,  joined  by  their  wives,  conveying  the  property  in  question  and 
retaining  a  vendor's  lien  to  secure  the  notes  sued  on,  after  reciting  the 
consideration  of  $24,500,  of  which  one-third,  or  $8,166.66  2-3  was  cash, 
and  that  the  balance,  or  $16,333.33  1-3,  was  to  be  paid  in  four  equal 
payments,  evidenced  by  promissory  notes,  of  which  four  were  made  pay- 
able to  E.  T.  Schuler,  each  for  $2,722.22  2-9,  due  respectfully  in  one, 
two,  three  and  four  years,  and  four  payable  to  Cornelius  Perry,  each 
for  $1,361.11  1-9,  due  as  the  others,  all  bearing  6  percent  interest  from 
date  and  providing  for  10  percent  attorney's  fees,  after  describing  the 
land,  stated :  "The  land  intended  to  be  conveyed  herein  being  the  same 
land  which  is  described  in  deed  dated  12th  day  of  March,  1887,  and  ex- 
ecuted by  J.  B.  Leahy,  Benancia  Leahy,  Manuel  E.  Flores  and  Lenor  S. 
Flores  to  H.  B.  Schuler,  and  recorded  in  deed  records  of  El  Paso  County, 
Texas,  vol.  12,  pages  187  to  190;"  then,  contains  the  following  stipula- 
tion:   "But  it  is  expressly  stipulated  that  while  the  first  of  the  above 
described  tracts  was  estimated  to  originally  contain  one  hundred  and 
eighty-three  acres,  and  the  second  of  said  tracts  to  contain  about  one 
hundred  and  twenty  acres,  that  by  reason  of  changes  in  the  Rio  Grande, 
the  acreage  of  said  tracts  may  be  more  or  less  diminished,  the  warranty 
of  this  deed  is  not  intended  to  extend  to  the  quantity  of  acres,  but  the 
deed  is  intended  to  convey  the  actual  number  of  acres,  only,  as  they 
now  exist  in  said  tracts."    This  stipulation  clearly  shows  the  intention 
of  the  parties  to  the  deed  was  that  the  actual  number  of  acres  only, 
as  they  existed  when  it  was  made,  should  be  conveyed.     But  the  de- 
fendant, over  plaintiff's  objection,  having  testified  as  to  his  under- 
standing in  regard  to  the  acreage  and  as  to  misrepresentations  of  his 
grantors  and  their  agent,  it  was  certainly  competent  to  introduce  the 
letters  in  evidence,  in  connection  with  other  testimony,  for  the  purpose 
of  showing  that  the  agreement  reached  by  the  parties  was  as  expressed 
in  the  deed;  and  that  it  was  not  induced  by  any  misrepresentations 
on  the  part  of  the  grantors.     Besides,  as  is  asserted  in  one  of  appel- 
lee's propositions  under  these  assignments,  "a  written  instrument,  when 
there  is  any  doubt  whatever  of  its  meaning,  may  be  read  in  the  light 
of  the  surrounding  circumstances  relating  to  the  subject-matter,  and 
parol  evidence  consistent  with  the  writing,  may  be  used  to  ascertain 
the  intention  of  the  parties."    Taylor  v.  McNutt,  58  Texas,  71;  Houston 
Ice  &  Brewing  Co.  v.  Nicolini,  96  S.  W.  Rep.,  89 ;  Haldeman  v.  Cham- 
bers, 19  Texas,  1 ;  Goldman  v.  Blum,  58  Texas,  630.  I 
The  court  did  not  err  in  finding  as  a  fact  that  there  was  no  repre- 
sentation by  Coles  to  defendant  that  there  were  two  hundred  and  ninety- 
four  acres  in  the  two  tracts,  other  than  as  appeared  in  the  printed 
advertisement.     Coles  testified  that  while,  in  selling  the  land,  he  called 
for  two  hundred  and  ninety-four  acres,  his  understanding  was  that 
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Latta  bought  the  body  of  the  land,  and  took  the  acreage  more  or  less, 
and  that  the  grantors  could  not  guarantee  any  amount.  But  suppose  it 
should  be  found  as  a  fact  that  Coles  did  represent  when  he  was  nego- 
tiating the  sale  and  gave  the  earnest  money  receipt  to  the  defendant 
that  there  were  two  hundred  and  ninety-four  acres  in  the  tract,  such 
representations,  in  view  of  the  two  letters  quoted,  were  not  fraudulent 
and  did  not  affect  the  sale.  The  defendant  saw  and  read  both  of  the 
letters,  in  which  the  language  as  to  the  acreage  was  too  plain  to  admit 
of  construction;  after  reading  them  the  deed,  and  notes  drawn  by  the 
grantors'  attorneys  were  submitted  by  him  or  at  his  request  to  his  at- 
torneys, before  they  were  executed,  for  their  approval;  after  they  were 
approved,  as  expressing  the  agreement  between  the  parties,  the  deed 
was  executed  by  the  grantors  and  the  notes  by  the  defendant,  and  such 
papers  delivered  and  accepted  by  the  parties  respectively  entitled  to 
them  as  expressive  of  the  contract  between  them ;  no  complaint  of  fraud 
or  misrepresentation  was  made  by  defendant,  though  he  knew  that 
there  were  only  two  hundred  and  twenty-four  acres  in  the  tracts,  until 
he  had  sold  much  of  the  lands  and  the  notes  for  the  purchase  money 
last  falling  due  had  matured.  These  facts  show,  or  at  least  warranted 
the  court  in  finding,  that  there  was  no  fraud  or  misrepresentations 
affecting  the  sale.  This  disposes  of  all  the  other  assignments  of  error, 
and  requires  an  affirmance  of  the  judgment. 

Affirmed. 


C.  C.  Abee  v.  Ambrosia  Bargas. 

Decided  February  6,  1907. 

1. — Beoondary  Evidence — Admission — Effect. 

Evidence,  although  not  the  best  procurable,  will  be  admitted  if  not  objected 
to,  and  should  then  be  considered  by  court  or  jury  as  though  it  was  the  beat 
of  which  the  case  was  susceptible,  and  a  judgment  rendered  thereon  will  not 
be  disturbed  because  of  its  admission. 

9. — Abstract  of  Judgment — Certificate— -Sufficiency — Presumption. 

Where  an  abstract  of  a  judgment  was  admitted  in  evidence  without  ob- 
jection, although  the  certificate  of  the  clerk  attached  thereto  failed  to  show 
that  the  abstract  had  been  alphabetically  indexed,  it  should  have  been  pre- 
sumed that  the  abstract  had  been  indexed  alphabetically,  as  the  law  required 
it  to  be  done.  The  presumption  is  that  officers  do  as  the  law  and  their  duty 
require  them. 


Criticised. 

The  statement  in  the  case  of  Lindsey  v.  State,  27  Texas  Civ.  App.,  540, 
that  a  certificate  of  a  clerk  to  an  abstract  of  judgment  was  fatally  defective 
because  it  failed  to  state  that  the  index  was  alphabetically  made,  is  obiter 
dictum. 

Appeal  from  the  Fifty-seventh  District  Court,  Bexar  County.    Tried 
below  before  the  Hon.  A.  W.  Seeligson. 

James  Haley,  for  appellant. — The  court  erred  in  holding  that  de- 
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fendant's  title  was  superior  to  plaintiff's,  for  the  record  shows  that 
plaintiff  had  a  judgment  lien  on  the  lot  long  before  defendant's  deed 
was  recorded,  and  that  plaintiff  had  no  notice  of  such  deed  before  his 
lien  was  filed.  32  S.  W.  Rep.,  229 ;  70  Texas,  462 ;  Robertson  v.  Mc- 
Clay,  19  Texas  Civ.  App.,  515;  Grace  v.  Wade,  45  Texas,  522. 

It  *is  well  settled  that  a  substantial  compliance  with  the  law  is  all 
that  is  required.  2  Texas  Civ.  App.,  304;  8  Texas  Civ.  App.,  677;  84 
Texas,  343;  Freeman,  sec.  347;  1  Black,  sec.  406. 

Every  officer  is  presumed  to  do  his  duty  as  required  by  law.  86 
Texas,  126 ;  Laws  on  Presumptive  Evidence,  53 ;  70  Texas,  462. 

After  the  court  had  admitted  the  abstract  of  judgment  and  the  cer- 
tificate of  the  county  clerk  in  evidence  without  objection,  it  was  error 
to  cut  them  out  on  his  own  motion  when  the  case  was  under  advise- 
ment, without  giving  plaintiff  a  chance  to  supply  the  rejected  testimony 
with  other  testimony  which  the  record  shows  was  at  hand.  Goldstein 
v.  Manney,  33  S.  W.  Rep.,  686;  Evans  v.  Terrell,  15  Texas  Ct.  Rep., 
446;  Byers  v.  Thacker,  15  Texas  Ct.  Rep.,  778;  Thomas  v.  Hammond, 
47  Texas,  51;  Ellis  v.  Gravey,  76  Texas,  372;  Kimmarle  v.  Houston 
&  T.  C,  76  Texas,  392;  Battle  v.  Chandler,  53  Texas,  616. 

B.  J.  DeWitt  and  John  H.  Clark,  for  appellee. 

FLY,  Associate  Justice. — This  is  an  action  of  trespass  to  try  title 
to  lot  5,  new  city  block  2955,  in  San  Antonio,  Texas,  on  north  side  of 
Essex  Street,  instituted  by  appellant.  Appellee  disclaimed  as  to  the 
east  half  of  the  lot,  and  pleaded  not  guilty  as  to  the  other  half.  The 
cause  was  tried  without  a  jury  and  judgment  rendered  in  favor  of  ap- 
pellee. 

Appellant  introduced  in  evidence  a  judgment  in  favor  of  C.  C.  Abee 
v.  Santiago  Bargas  and  Gus  Tyler  for  the  sum  of  $37.45,  and  a  fore- 
closure of  a  vendor's  lien  on  certain  property,  and  an  execution  and 
sale  of  the  lot  in  controversy  to  appellant.  The  execution  was  levied 
on  the  land  on  April  5,  1904.  The  sheriff's  deed  was  dated  June  9, 
1904.  Appellant  introduced  in  evidence  abstract  of  the  aforementioned 
judgment  to  which  was  appended  a  certificate  as  follows: 

"The   State  of   Texas,) 
County  of  Bexar.  \ 

I,  Frank  R.  Newton,  county  clerk  of  said  county,  hereby  certify  that 
the  foregoing  abstract  of  judgment  was  filed  for  record  in  my  office  on 
the  1st  day  of  April,  A.  D.  1904,  at  11:20  o'clock  a.  m.,  and  duly 
recorded  on  the  1st  day  of  April,  A.  D.  1904,  at  11 :40  o'clock  a.  m.  in 
the  judgment  record  of  my  office,  book  volume  7  on  page  No.  70;  and 
also  entered  the  same  upon  the  judgment  index  showing  the  name  of 
each  plaintiff  and  of  each  defendant  in  said  judgment  and  also  the 
number  of  the  book  and  page  upon  which  said  abstract  is  recorded. 

In  testimony  whereof,  witness  my  hand  and  official  seal,  at  office,  this 
1st  day  of  April,  A.  D.  1904. 

Frank  R.  Newton, 
County  Clerk,  Bexar  County,  Texas. 
(Seal.)  By  August  E.  Huppertz,  Deputy." 
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No  objection  was  urged  to  the  abstract  and  certificate  and  appellant 
introduced  no  other  evidence  on  the  subject. 

Appellee  introduced  in  evidence  a  deed  from  Santiago  Bargas  to 
appellee  to  the  lot  in  controversy,  dated  October  14,  1901,  which  was 
duly  acknowledged  and  filed  for  record  July  15,  1904. 

The  certificate  of  the  clerk  on  the  back  of  the  abstract  was  one  not 
required  by  law  and  was  not  the  best  evidence  of  the  indexing  of  tho 
abstract.  It  is  apparent  from  the  certificate  itself  that  there  existed 
better  evidence  of  the  indexing  of  the  abstract  of  the  judgment,  and 
doubtless  if  it  had  been  objected  to  as  not  being  the  best  evidence  ob- 
tainable the  court  would  have  sustained  the  objection.  But  no  objec- 
tion was  urged  to  the  certificate  and  it  was  allowed  to  go  before  the 
court  to  be  weighed  by  it,  and  the  question  now  presented  to  this  court  is, 
not  as  to  the  competency  of  the  evidence,  but  as  to  its  sufficiency  to  es- 
tablish the  record  and  indexing. 

It  has  been  held  by  this  court  in  the  case  of  Gunter  v.  Buckler,  32 
S.  W.  Bep.,  229,  that  the  certificate  of  a  county  clerk,  entered  on 
the  abstract  of  the  judgment,  that  it  had  been  filed  and  duly  recorded, 
was,  in  the  absence  of  any  objection  urged  against  its  admissibility, 
sufficient  proof  of  the  record  of  the  abstract.  This  court  said:  "The 
clerk  has  written  on  the  abstract  that  he  has  duly  recorded  it,  and,  in 
the  absence  of  proof  to  the  contrary,  the  presumption  must  obtain 
that  the  clerk  by  due  record,  meant  a  full  compliance  with  the  statute. 
The  indorsement  of  the  clerk  that  the  judgment  abstract  was  duly  re- 
corded was  not  objected  to,  and  is  not  in  any  manner  contradicted,  and, 
while  not  the  best  evidence  of  the  proper  record  of  the  abstract,  is 
sufficient  to  sustain  the  judgment."  The  indexing  of  the  abstract  of 
judgment  did  not  arise  in  that  case,  as  a  scrutiny  of  the  record  on  file 
in  this  court  fully  shows.  The  only  question  was  as  to  a  certificate  of 
due  record  being  sufficient,  when  not  objected  to,  to  show  a  compliance 
with  the  "law  as  to  record. 

The  decision  in  the  cited  case  of  Gunter  v.  Buckler  is  sustained  by 
ample  authority.  In  the  case  of  Long  v.  Garnett,  59  Texas,  229,  the 
court,  after  commenting  on  the  rule  as  to  the  necessity  of  producing 
the  best  proof  as  required  in  a  former  case,  said:  "The  rule  stated  in 
that  case  is  well  established,  but  it  simply  means  that  the  note  itself  is 
the  best  evidence,  and  the  party  may  demand  that  it  be  produced  or  its 
absence  accounted  for.  But  if  he  permit  secondary  evidence  to  be  in- 
troduced upon  the  trial  without  objection,  he  can  not  make  the  objec- 
tion for  the  first  time  on  appeal.  ...  As  no  objection  was  made 
below  to  the  competency  of  the  evidence,  the  only  question  which  we 
could  consider  would  be  whether  it  was  sufficient  to  sustain  the  judg- 
ment. We  have  no  doubt  that  it  was."  That  was  a  suit  on  a  promis- 
sory note  in  which  the  note  was  not  produced,  but  was  proved  by  oral 
evidence. 

In  the  case  of  Matlock  v.  Glover,  63  Texas,  231,  oral  testimony,  as 
to  the  contents  of  two  promissory  notes,  was  introduced  without  objec- 
tion and  the  court  said:  "It  does  not  appear  that  any  objection  was 
made  to  the  evidence  when  it  was  introduced  which  the  defendants 
subsequently  moved  to  exclude.     The  evidence,  if  not  the  best  which 
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might  have  been  offered,  was  nevertheless  competent  evidence,  and  ad- 
missible unless  objected  to  at  the  time  when  it  was  offered." 

Again  in  the  case  of  Brown  v.  Lessing,  70  Texas,  544,  the  same  ques- 
tion was  considered  and  the  court  held :  "The  appellants  asked  charges 
to  the  effect  that  the  jury  would  find  in  their  favor,  unless  the  sale  had 
been  proved  by  the  introduction  of  the  written  instrument  by  which 
it  was  made.  This  was  refused  and  correctly  so.  If  the  appellants  had 
objected  to  proof  of  the  sale  other  than  by  production  of  the  instru- 
ment by  which  it  was  made,  the  objection  would  doubtless  have  been 
sustained,  unless  some  sufficient  reason  for  its  nonproduction  was  shown, 
but  no  such  objection  was  made  and  proof  other  than  primary  having 
been  yitroduced  without  objection,  the  jury  were  entitled  to  consider 
it." 

In  the  case  of  Mensing  v.  Cardwell,  33  Texas  Civ.  App.,  16,  this 
court  in  discussing  the  question  of  secondary  evidence  said:  "Master- 
son  was  permitted,  without  objection,  to  swear  to  the  existence  of  a 
rental  contract  with  appellees;  that  he  had  told  appellants  about  it, 
and  that  he  still  owed  $1,090  on  it.  If  appellants  desired  the  best  evi- 
dence of  the  existence  of  the  contract  they  should  have  demanded  it  in 
the  trial  court,  and  undoubtedly  they  would  have  received  it.  They 
will  not  be  heard  to  first  complain  in  an  Appellate  Court  because  the 
contract  was  proved  by  secondary  evidence."  See  also  Atchison,  T.  & 
S.  F.  By.  v.  Bryan,  37  S.  W.  Rep.,  234. 

All  these  authorities  establish  the  proposition  that  evidence,  although 
not  the  best  procurable,  will,  if  not  objected  to,  be  admitted  and  should 
then  be  weighed  by  court  or  jury  as  though  it  was  the  best  of  which 
the  case  is  capable,  and  a  judgment  or  verdict  rendered  for  or  against 
it  as  its  sufficiencv  mav  determine,  will  be  sustained. 

Now  in  this  case  the  certificate  of  the  clerk  shows  that  the  abstract 
was  properly  recorded  and  further  states  that  the  same  was  entered 
"upon  the  judgment  index  showing  the  name  of  each  plaintiff  and 
each  defendant  in  said  judgment  and  also  the  number  of  the  book  and 
page  upon  which  said  abstract  is  recorded."  The  certificate  undoubted- 
ly shows  an  indexing  of  the  abstract,  nothing  being  omitted  except  a 
recital  that  it  was  alphabetically  indexed.  That  it  should  be  so  indexed 
is  one  of  the  essentials  required  by  the  statute  to  make  a  perfect  index. 
"This  means  that  each  name  must  appear  in  the  index  in  its  alphabeti- 
cal order.  The  evident  object  is  that  persons  searching  the  records  in 
order  to  discover  the  existence  of  judgment  liens  may  have  the  means 
of  ascertaining  with  promptness  and  certainty  whether  such  liens  exist." 
(Gin  Co.  v.  Oliver,  78  Texas,  182.)  Is  a  certificate  of  indexing,  in 
the  absence  of  objection,  a  certificate  of  indexing  as  required  by  law? 
Will  the  law  presume  from  a  certificate  by  the  clerk  that  he  indexed  the 
abstract  that  he  indexed  it  alphabetically?  We  believe  these  questions 
should  be  answered  in  the  affirmative. 

The  presumption  is  that  public  officers,  and  private  officers  do  as 
the  law  and  their  duty  require  them.  (Olcott  v.  Qabert,  86  Texas,  121.) 
And  when  the  officer,  as  in  this  case,  states  he  had  indexed  an  abstract 
of  judgment,  the  law  will  presume  that  he  did  it  as  the  law  requires 
at  his  hands.  It  is  true  that  it  has  been  held  that  proof  of  the  record 
of  an  abstract  of  judgment  will  not  raise  the  presumption  of  its  being 
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properly  recorded,  because  the  act  of  recording  is  a  separate  and  dis- 
tinct act  from  the  indexing,  and  the  law  will  not  go  so  far  as  to  pre- 
sume an  indexing  without  having  some  fact  upon  which  to  base  such 
presumption.  An  abstract  might  be  duly  recorded  and  yet  not  be  in- 
dexed. In  this  case,  however,  the  officer  has  declared  that  he  indexed  the 
abstract,  and  upon  that  certificate  the  presumption  of  legal  indexing, 
can,  we  think,  be  based,  for  if  he  did  it  at  all  it  must,  in  the  absence 
of  proof  to  the  contrary,  be  presumed  that  he  did  it  correctly. 

In  the  case  of  Nye  v.  Gribble,  70  Texas,  458,  it  would  seem  that 
there  was  a  certificate  of  record  of  the  abstract  of  the  judgment,  but 
none  of  the  indexing,  and  the  court  held:  "There  must  be  testimony 
to  the  indexing  beyond  the  mere  presumption  of  regularity  in  the  dis- 
charge of  his  duties  on  the  part  of  the  officer  charged  with  the  duty  of 
making  the  index  upon  recording  the  instrument.  The  clerk  should 
certify  to  having  indexed  the  paper."  It  appears  from  that  decision  if 
there  had  been  a  certificate  that  the  abstract  had  been  indexed  that  the 
Supreme  Court  would  have  held  it  sufficient  proof  of  the  indexing. 

Again  in  the  case  of  Corbett  v.  Redwood,  58  S.  W.  Rep.,  550,  the 
Court  of  Civil  Appeals  of  the  First  District  held:  "That  proper  in- 
dexing is  necessary  to  the  validity  of  such  a  lien  is  well  settled,  and  it 
seems  to  be  equally  well  settled  that  such  indexing  must  be  made  to 
appear  affirmatively  either  by  the  certificate  of  the  clerk  who  furnished 
the  certified  copy  of  the  recorded  abstract  or  by  other  proper  proof." 
Prom  these  decisions  it  may  be  inferred  that  if  there  had  been  any 
certificate  of  indexing  the  court  would  have  held  it  sufficient.  It  may 
perhaps  be  inferred  from  the  language  of  those  decisions  that  the  cer- 
tificate of  indexing  would  be  sufficient  without  the  necessity  of  indulg- 
ing in  the  presumption  of  duty  well  performed  on  the  part  of  the  clerk. 

There  are  no  conclusions  of  law  or  fact  in  the  transcript,  and  we 
can  not  be  positive  as  to  the  position  of  the  court  on  the  evidence  offered 
by  appellant,  but  it  is  clear  either  that  the  court  held  that  the  certificate 
of  the  clerk  was  no  proof  at  all  or  that  it  was  not  sufficient  proof,  be- 
cause it  failed  to  state  that  the  index  was  alphabetically  made.  Upon 
no  other  theories  can  the  judgment  find  any  support.  Such  being  the 
state  of  case  we  conclude  that  the  learned  trial  judge  was  misled  by  an  . 
obiter  dictum  in  the  case  of  Lindsey  v.  State,  27  Texas  Civ.  App.,  540, 
in  which  it  is  stated  that  a  certificate  was  fatally  defective  because  it 
failed  to  state  that  the  index  was  alphabetically  made.  It  is  probable 
also  that  counsel  for  appellee  were  induced  by  the  same  expression  to 
allow  the  introduction  in  evidence  of  the  certificate  without  objection. 
It  would,  therefore,  be  unjust  to  appellee  to  render  judgment  for  appel- 
lant in  this  case,  and  prevent  appellee  from  having  an  opportunity  to 
show  that  there  was  not  a  proper  record  and  indexing  of  the  abstract  of 
judgment.    The  judgment  will  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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J.  T.  Ellis  et  al.  v.  George  Lewis  et  al. 

Decided  February  8,  1907. 

1. — Deposition — Manner  and  Form  of  Taking — Statute  Construed. 

Defendant's  attorneys  at  the  request  of  plaintiff's  attorneys  crossed  inter- 
rogatories to  one  of  plaintiff's  witnesses  and  signed  a  waiver  of  notice,  etc., 
and  an  agreement  that  a  commission  might  issue  at  once  upon  the  filing  of  the 
original  interrogatories,  and  returned  the  papers  to  plaintiff's  attorneys;  shortly 
afterwards  plaintiff's  attorneys  decided  not  to  take  the  deposition  of  the  wit- 
ness and  so  informed  defendant's  attorneys,  who  thereupon  requested  the  re- 
turn of  the  papers  to  them  that  they  might  take  the  deposition.  This  was  re- 
fused; defendant's  attorneys,  after  giving  notice  of  their  intention,  filed  copies, 
which  they  had  retained,  of  the  papers,  had  a  commission  issued  thereon  and 
the  deposition  taken.  Held,  a  motion  to  suppress,  made  more  than  a  year  after 
the  deposition  had  been  filed,  based  on  the  above  irregularities,  came  too  late, 
under  the  provisions  of  art.  2289,  Rev.  Stats.  Said  objections  went  to  the 
manner  and  form  of  taking. 

8. — Same. 

The  requirements  of  article  2289,  Rev.  Stats.,  concerning  objections  to 
depositions  are  just  and  reasonable  and  should!  be  strictly  enforced. 

Error  from  the  District  Court  of  Harris  County.  Tried  below  before 
Hon.  W.  P.  Hamblen. 

Baldwin  &  Christian,  for  plaintiffs  in  error. — Inasmuch  as  the  depo- 
sition of  A.  J.  D.  Sapp  had  been  on  file  more  than  one  entire  day  before 
the  day  on  which  the  case  was  called  for  trial,  and  inasmuch  as  the 
objections  made  to  the  depositions  went  to  the  manner  of  taking  the 
same,  and  inasmuch  as  the  counsel  for  plaintiffs  in  error  were  not 
given  notice  of  the  objections  prior  to  the  commencement  of  the  trial, 
the  motion  to  suppress  said  depositions  came  too  late,  and  should  not 
have  been  considered  by  the  trial  court,  and  the  trial  court  erred  in 
considering  said  motion  and  in  suppressing  said  depositions.  Revised 
Statutes,  art.  2289 ;  Qrigsby  v.  May,  57  Texas,  255 ;  Mann  v.  Mathews, 
82  Texas,  98 ;  Galveston,  H,  &  S.  A.  R.  R.  Co.  v.  Briggs,  4  Texas  Civ. 
App.,  517;  Hill  v.  Smith,  6  Texas  Civ.  App.,  312;  Houston  &  T.  C. 
R.  R.  Co.  v.  Burke,  55  Texas,  323 ;  Neyland  v.  Bendy,  69  Texas,  711 ; 
Missouri  Pac.  R.  R.  Co.  v.  Ivy,  71  Texas,  409 ;  McMahan  v.  Veasev,  60 
S.  W.  Rep.,  333;  Taylor,  B.  &  H.  Ry.  Co.  v.  Warner,  60  S.  W.  Rep., 
443 ;  St.  Louis  S.  W.  R.  R.  Co.  v.  Harkey,  88  S.  W.  Rep.,  507. 

An  objection  that  the  party  had  no  notice  of  the  filing  of  interroga- 
tories is  one  going  to  the  manner  and  form  of  taking.  Mann  v.  Math- 
ews, 82  Texas,  99 ;  Qrigsby  v.  May,  57  Texas,  255. 

Clement  &  Oarner  and  Geo.  W.  Craves,  for  defendant  in  error. — 
The  trial  court  properly  excluded  the  depositions,  for  the  reason  that 
they  were  taken  without  authority  of  law,  and  were  therefore  void. 
The  vice  was  in  the  depositions  themselves;  not  merely  the  form  or 
manner  of  taking  them. 

Hereunder  we  make  the  following  subsidiary  propositions: 
1.     The  retaking  of  depositions  must  be  authorized  by  a  previous 
order  of  the  court,  else  they  will  not  be  admitted.    Evansich  v.  Gulf,  C. 
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&  S.  F.  By.,  61  Texas,  24;  White  v.  Houston  &  T.  C.  By.,  46  S.  W.  Bep., 
384;  Weeks  on  the  Law  of  Depositions,  sec.  534;  13  Cyc.,  pp.  975-7 
(sec.  4). 

2.  At  least  it  is  within  the  discretion  of  the  trial  court  to  suppress 
such  depositions.    White  v.  Houston  &  T.  C.  By.,  46  S.  W.  Bep.,  384. 

3.  The  waiver  relied  on  by  defendants  was  without  legal  effect,  be- 
cause it  was  never  presented  to  the  clerk  nor  the  court  nor  filed  as  re- 
quired by  Eule  47  of  the  District  Court.  Bule  47,  District  Court,  20 
S.  W.  Bep.,  XV;  Willis  v.  Sims,  47  S.  W.  Bep.,  56;  Meyer  v.  Smith,  21 
S.  W.  Bep.,  996 ;  Waters  v.  Kauffman,  3  S.  W.  Bep.,  467. 

4.  A  deposition  taken  without  authority  of  law  may  be  suppressed 
after  trial  is  begun.  Sparks  v.  Taylor,  87  S.  W.  Bep.,  742;  13  Cyc, 
1012  (sec.  3). 

PLEASANTS,  Associate  Justice. — This  is  an  action  of  trespass 
to  try  title  brought  by  the  defendants  in  error  against  plaintiffs  in  error 
to  recover  the  William  Lewis  320  acres  survey  in  Harris  County.  The 
defendants  in  the  court  below  sought  to  defeat  recovery  by  plaintiffs, 
who  claimed  title  as  heirs  of  William  Lewis  who  lived  in  Fayette  Coun- 
ty, Texas,  by  showing  outstanding  title  in  the  heirs  of  another  William 
Lewis  who  lived  in  Jasper  County,  Texas.  The  only  fact  issue  in  the 
case  is  as  to  the  identity  of  the  William  Lewis  to  whom  the  land  was 
originally  granted. 

This  is  the  second  appeal  of  the  case.  The  opinion  on  the  former 
appeal,  rendered  by  the  Court  of  Appeals  for  the  Fourth  District,  is 
reported  in  10  Texas  Ct.  Bep.,  833. 

In  support  of  their  claim  of  outstanding  title  the  defendants  intro- 
duced the  deposition  of  a  witness  named  Sapp  who  testified  that  he 
knew  William  Lewis  of  Jasper  County  in  1838,  and  further  testified  to 
facts  tending  to  show  that  the  land  in  controversy  was  granted  to  this 
William  Lewis. 

Sometime  before  the  second  trial  of  the  cause,  from  which  this  ap- 
peal is  prosecuted,  the  plaintiffs'  attorneys  presented  to  the  attorney  for 
defendants  interrogatories  propounded  by  plaintiffs  to  said  witness  Sapp 
and  requested  defendants'  attorneys  to  prepare  cross  interrogatories  and 
to  sign  a  waiver  of  notice  and  service  of  copy  of  said  interrogatories 
and  an  agreement  that  a  commission  might  issue  at  once  upon  the  fil- 
ing the  original  interrogatories.  Defendants  acceded  to  this  request, 
prepared  cross-interrogatories  and  attached  same  to  the  direct  interroga- 
tories and  signed  the  waiver  and  agreement  and  returned  the  papers  to 
plaintiffs'  attorneys.  Shortly  after  these  interrogatories  were  delivered 
to  plaintiffs'  attorneys  they  informed  the  attorneys  for  defendants  that 
they  had  decided  not  to  take  the  deposition.  Whereupon  defendants' 
attorneys  requested  that  the  interrogatories  and  agreement  be  returned 
to  them  so  that  they  could  have  the  deposition  taken  in  accordance  with 
their  said  agreement.  This  request  was  denied,  and  they  then  informed 
plaintiff's  attorneys  that  they  had  a  copy  of  the  interrogatories  and 
the  agreement  which  they  proposed  to  file  and  have  commission  issued 
thereon  and  the  deposition  taken. 

This  was  done,  and  the  deposition  so  taken  was  filed  in  the  trial  court 
on  May  12,  1905,  where  it  remained  with  the  papers  in  the  cause  until 
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the  trial  when  defendants  offered  it  in  evidence.  When  so  offered  plain- 
tiffs objected  to  its  introduction  and  moved  to  suppress  upon  the  fol- 
lowing grounds: 

"Now  come  the  plaintiffs  in  this  cause  and  move  the  court  to  sup- 
press and  reject  the  purported  deposition  of  A.  J.  D.  Sapp  purporting 
to  have  been  taken  before  E.  L.  Warrendorf,  notary  public  of  Harris 
County,  Texas,  on  May  3,  1905,  and  filed  in  this  cause  October  2,  1905, 
for  the  following  reasons,  to  wit: 

"1.  Said  deposition  was  not  taken  by  these  plaintiff  nor  their  attor- 
neys nor  upon  their  authority. 

"2.  They  were  not  taken  upon  original  interrogatories  nor  waivers 
signed  by  these  plaintiffs  nor  their  attorneys,  and  the  purported  direct 
interrogatories  attached  thereto  were  not  signed  by  these  plaintiffs  nor 
their  attorneys,  nor  by  their  authority  and  no  precept  nor  other  written 
notice  of  taking  such  deposition  was  ever  served  on  plaintiifs  or  their 
attorneys,  and  no  original  interrogatories  signed  by  them  were  ever  filed 
in  this  cause. 

"3.  That  neither  these  plaintiffs  nor  their  attorneys  ever  signed  said 
purported  waiver  to  said  deposition,  nor  any  waiver  with  cross-inter- 
rogatories attached  thereto. 

"4.  That  said  witness  Sapp  in  said  deposition  has  declined  and 
evaded  answering  the  purported  direct  interrogatories  of  plaintiffs,  that 
the  offering  of  said  deposition  in  evidence  by  defendants  was  the  first 
notice  to  plaintiffs  that  same  had  been  taken  and  plaintiffs  are  informed 
by  the  clerk  that  no  original  interrogatories  are  on  file. 

"Wherefore  plaintiffs  move  the  court  to  suppress  and  cast  out  said 
purported  deposition." 

To  this  motion  defendants  answered  in  substance  that  it  came  too 
late,  the  deposition  having  been  on  file  for  more  than  one  year  and 
the  motion  to  suppress  not  having  been  filed  until  said  depositions  were 
offered  in  evidence.  The  trial  court  sustained  plaintiffs'  motion  to  sup- 
press the  deposition  and  this  ruling  is  complained  of  under  appropriate 
assignment  of  error. 

The  record  shows  that  the  deposition  had  been  on  file  for  a  year  or 
more  before  the  trial  and  no  motion  to  suppress  was  filed  until  it  was 
offered  in  evidence.  The  materiality  of  the  excluded  testimony  is  ap- 
parent and  is  not  questioned  by  defendants  in  error.  It  further  appears 
from  the  record  that  the  discretion  of  the  trial  court  to  refuse  to  allow 
the  defendants  below  to  introduce  in  evidence  a  second  deposition  of  a 
witness  whose  deposition  previously  taken  had  already  been  put  in 
evidence  by  them  was  not  exercised  nor  invoked.  The  court  suppressed 
the  deposition  on  the  ground,  as  stated  by  him,  that  "he  knew  of  no 
law  that  permitted  a  party  to  a  suit  to  take  depositions  upon  copies  an^l 
that  inasmuch  as  said  depositions  were,  as  shown  from  said  answer  (of 
defendants  to  the  motion  to  suppress)  taken  without  any  authority  of 
law,  they  should  be  quashed." 

We  think  the  objection  to  the  deposition  on  the  grounds  stated  in  the 
motion  to  suppress  is  an  objection  to  the  form  and  manner  of  taking, 
and  the  motion  not  having  been  made  within  the  time  required  by 
article  2289  of  the  Revised  Statutes  should  have  been  overruled. 

It  seems  to  be  settled  that  any  objection  to  a  deposition  based  on  a 
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failure  to  comply  with  the  statutory  requirements  in  the  filing  of  in- 
terrogatories, the  issuance  of  commission  and  the  taking  and  return 
of  the  answers  of  the  witness,  or  upon  the  form  of  the  questions  or  the 
failure  of  the  witness  to  answer  interrogatories,  is  an  objection  to  the 
form  and  manner  of  taking  as  that  term  is  used  in  the  statute  above 
mentioned.  (Sheegog  v.  James,  26  Texas,  501;  Galveston,  H.  &  S.  A. 
Ry.  Co.  v.  Briggs,  4  Texas  Civ.  App.,  517;  Garner  v.  Cutler,  28  Texas, 
175;  Jones  v.  Ford,  60  Texas,  127;  Lee  v.  Stowe,  57  Texas,  444.) 

From  the  authorities  cited  we  deduce  the  general  rule  that  all  ob- 
jections to  the  deposition  of  a  witness  except  such  as  challenge  the  ad- 
missibility of  the  testimony  because  of  its  intrinsic  character  or  on 
account  of  the  incompetency  of  the  witness,  must  be  made  in  accord- 
ance with  the  provisions  of  the  article  of  the  statute  before  cited. 

We  do  not  think  these  conclusions  conflict  with  the  rule  announced 
in  Sparks  v.  Taylor,  87  S.  W.  Rep.,  742.  In  that  case  the  plaintiff 
took  the  ex  parte  deposition  of  one  of  the  defendants.  After  the  an- 
swers of  the  witness  in  response  to  the  interrogatories  attached  to  the 
commission  had  been  made  the  officer  taking  the  deposition  permitted  an 
attorney  for  the  defendant-witness  to  propound  a  number  of  oral  ques- 
tions and  attached  the  answers  of  the  witness  thereto  to  the  deposition. 
These  answers  were  excluded  by  the  trial  court  on  objection  made 
during  the  trial  of  the  case,  and  the  ruling  was  sustained  by  the  Ap- 
pellate Court  on  the  ground  that  the  objection  was  not  to  the  deposition 
itself  nor  to  the  form  and  manner  of  taking  it,  but  to  extraneous  mat- 
ter appended  thereto  and  which  had  no  proper  connection  therewith. 

The  requirement  of  the  statute  that  objection  to  the  form  and  manner 
of  taking  depositions  must  be  made  before  the  trial  of  the  case  begins, 
and  must  be  passed  upon  at  the  first  term  of  the  court  after  the  deposi- 
tion is  filed,  is  a  just  and  reasonable  requirement  and  one  which  should 
be  strictly  enforced.  If  the  offered  testimony  is  admissible  and  material 
and  the  witness  competent  the  party  benefited  thereby  is  entitled  to 
have  a  reasonable  opportunity  to  procure  it  and  this  is  not  afforded 
unless  technical  objections  to  the  form  and  manner  of  the  witness  are 
promptly  made  as  required  by  the  statute  so  that  if  sustained  the  party 
offering  the  testimony  may  by  continuance  of  the  cause  have  time  to 
retake  the  deposition. 

We  shall  not  discuss  the  remaining  assignments  of  error,  all  of  which 
we  have  duly  considered.  In  our  opinion  none  of  them  should  be  sus- 
tained. 

Because  of  the  error  in  the  ruling  of  the  court  above  discussed  the 
judgment  is  reversed  and  the  cause  remanded. 

'  Reversed  and  remanded. 


Richard  Feagin  et  al.  v.  Gulf,  Colorado  &  Santa  Fe  Bailway 

Company. 

Decided  February  8,  1907. 

1.— Contributory  Negligence — Peremptory  Charge — Error. 

Where,  in  a  suit  for  personal  injuries,  it  appeared  that  plaintiff's  wife 
was  assisted  in  boarding  a  train  before  it  had  fully  stopped  and  that  by  the 
jerk  of  the  train  in  starting  again  before  she  had  reached  a  seat  she  was 
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thrown  against  a  seat  and  upon  the  floor,  thereby  sustaining  injuries,  it  was 
error  for  the  court  to  instruct  a  verdict  for  the  defendant  on  the  ground  that 
the  evidence  showed  as  matter  of  law  that  the  plaintiff's  wife  was  guilty  of 
contributory  negligence. 

2. — Allegation  and  Proof. 

Where  the  petition  alleged  that  the  passenger  boarded  the  train  after  it 
had  come  to  a  full  stop  and  she  was  thereafter  thrown  down  and  injured  by 
the  sudden  starting  of  the  train  before  she  was  seated,  and  the  evidence  showed 
that  the  passenger  boarded  the  train  before  it  had  come  to  a  full  stop  and  was 
thereafter  injured  as  alleged  by  the  sudden  starting  of  the  train,  the  variance 
was  immaterial. 

Error  from  the  District  Court  of  Montgomery  County.  Tried  below 
before  Hon.  L.  B.  Hightower. 

F.  McDonald,  J.  W.  Lewis  and  Dean,  Humphrey  &  Powell,  for  plain- 
tiffs in  error. 

J.  W.  Terry  and  F.  J.  Duff,  for  defendant  in  error. — It  is  a  general 
and  well  established  rule  that  when  plaintiff  having  a  right  to  rely  upon 
general  allegations  for  the  admission  of  his  proof,  chooses  to  plead  spec- 
ially the  facts  upon  which  he  relies  for  recovery,  he  must  confine  his  proof 
to  the  facts  alleged,  and  can  recover  upon  no  other  ground. 

Where  the  plaintiff  makes  general  allegations  of  negligence,  but  fol- 
lows the  same  with  allegations  of  specific  acts,  he  will  be  confined  in 
his  proof  and  recovery  to  the  specific  acts  alleged.  Galveston,  H.  &  S. 
A.  Ry.  Co.  v.  Herring,  36  S.  W.  Rep.,  130;  Johnson  v.  Galveston,  H. 
&  N.  Ry.  Co.,  66  S.  W.  Rep.,  908;  Missouri,  K.  &  T.  Ry.  Co.  v.  Chittim, 
40  S.  W.  Rep.,  24 ;  Texas  &  Pac.  Ry.  Co.  v.  French,  86  Texas,  96. 

PLEASANTS,  Associate  Justice. — This  suit  was  brought  by  Rich- 
ard Peagin  and  wife,  Annie,  to  recover  damages  for  personal  injuries 
to  the  latter  alleged  to  have  been  caused  by  the  negligence  of  the  de- 
fendant. The  petition  alleges,  in  substance,  that  Mrs.  Peagin  on  the 
8th  day  of  August,  1900,  entered  upon  one  of  defendant's  passenger 
trains  at  Stoneham  in  Montgomery  County,  for  the  purpose  of  riding 
thereon  as  a  passenger  to  Bobbin,  another  station  on  said  railway  in 
Montgomery  County,  and  that  just  after  getting  upon  the  train  and 
before  she  could  reach  a  seat  the  train  was  suddenly  started  with  a 
violent  jerk  which  threw  her  against  the  arm  of  a  seat  in  the  car  and 
upon  the  floor  with  such  force  as  to  cause  her  painful  and  severe  in- 
juries in  several  portions  of  her  body.  The  nature  and  extent  of  the 
alleged  injuries  are  fully  set  out  and  damages  are  claimed  in  the  sum 
of  $30,000. 

The  defendant  answered  by  general  denial,  and  by  trial  amendment 
filed  after  Mrs.  Feagin  had  testified,  pleaded  contributory  negli- 
gence on  her  part  in  boarding  the  train  while  it  was  in  motion.  After 
all  the  evidence  had  been  introduced  the  defendant  moved  the  court  to 
instruct  a  verdict. in  its  favor.  This  motion  was  granted  and  a  verdict 
and  judgment  rendered  accordingly. 

No  question  is  raised  by  appellee  as  to  the  sufficiency  of  the  evidence 
to  raise  the  issue  of  Mrs.  Feagin's  alleged  injuries  and  that  such  in- 
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juries  were  the  proximate  result  of  her  being  thrown  upon  a  seat  and 
the  floor  of  the  car,  at  the  time  and  .place  alleged,  by  the  sudden  move- 
ment of  the  train  upon  which  she  was  a  passenger,  and  it  is  therefore 
unnecessary  to  set  out  the  evidence  upon  these  issues. 

It  is  contended,  however,  that  the  judgment  of  the  court  below  should 
be  sustained  upon  the  grounds:  First,  that  the  evidence  shows  as  a 
matter  of  law  that  Mrs.  Feagin  in  getting  on  the  train  before  it  came 
to  a  full  stop  was  guilty  of  contributory  negligence,  and  therefore  no 
recovery  can  be  had  by  either  of  the  plaintiffs,  and  second,  that  there 
is  such  a  variance  between  the  evidence  and  the  allegations  of  the  peti- 
tion as  to  preclude  a  judgment  in  plaintiffs'  favor. 

We  think  neither  of  these  contentions  can  be  sustained.  Mrs.  Feagin 
testified  that  the  train  did  not  come  to  a  full  stop  before  she  got  on  it. 
To  use  her  language,  "It  did  not  stop  full,  it  was  in  motion  of  move- 
ment." She  further  testified  that  she  was  helped  on  the  train  .by  the 
conductor,  who  had  gotten  off  before  the  train  stopped.  She  says: 
"The  conductor  jumped  off  before  the  train  stopped;  the  conductor 
gave  me  a  hand  .  .  .  The  train  did  not  stop  good;  the  train  was 
starting  to  go  faster  that  caused  the  cars  to  come  together;  the  jerk 
throwed  me  sideways  and  I  went  rolling.  I  fell  on  my  left  side.  I 
fell  on  my  right  side  right  at  the  door.  I  fell  on  a  bench  that  people 
sit  on.  I  started  falling  as  I  came  in  the  door.  I  went  sideways  and 
was  grabbing  at  a  seat.  ...  I  fell  in  between  the  first  seat  and  the 
next  seat  and  in  front  of  the  door.  I  commenced  falling  at  the  door. 
The  jerk  jarred  me  and  I  staggered,  falling  forward." 

It  is  clear  that  this  evidence  does  not  show  contributory  negligence 
on  the  part  of  Mrs.  Feagin  as  a  matter  of  law,  and  it  is  doubtful  if  it 
raises  that  issue.  It  is  true  that  she  testifies  that  the  train  had  not 
come  to  a  full  stop  at  the  time  she  got  on,  but  she  further  says  that 
defendant's  conductor  was  on  the  ground  ready  to  receive  passengers  and 
assisted  her  in  getting  on,  and  it  appears  from  her  testimony  taken  as 
a  whole  that  the  train  was  so  nearly  stationary  at  the  time  she  boarded 
it  that  to  board  it  at  the  implied  invitation  and  with  the  assistance  of 
the  conductor  could  hardly  be  held  to  be  an  act  wanting  in  ordinary 
care;  at  all  events,  it  can  not  be  said  to  be  an  act  so  opposed  to  the  dic- 
tates of  prudence  and  care  as  that  all  reasonable  minds  would  declare 
it  negligence. 

We  think  it  equally  clear  that  there  is  no  material  variance  between 
the  evidence  and  the  allegations  of  the  petition.  The  petition  alleges 
that  "just  as  soon  as  the  train  came  to  a  full  stop"  Mrs.  Feagin  got  on 
and  was  proceeding  to  a  seat,  and  that  without  giving  her  time  to  reach 
her  seat  it  was  "started  with  a  quick,  violent  and  sudden  jerk." 

The  gravamen  of  the  charge  upon  which  negligence  was  based  was 
the  sudden  and  violent  jerking  of  the  train  before  plaintiff  had  time  to 
reach  her  seat,  and  it  was  entirely  immaterial  upon  the  issue  of  the 
alleged  negligence  of  the  defendant  whether  the  train  was  absolutely 
stationary  at  the  time  she  boarded  it,  or  as  testified  by  her  "was  in  mo- 
tion of  movement."  It  would  be  just  as  negligent  to  suddenly  and 
violently  increase  the  speed  of  a  train  which  had  not  entirely  stopped, 
but  upon  which  a  passenger  had  been  received  without  giving  such  pas- 
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senger  time  to  reach  a  seat  as  it  would  to  so  suddenly  start  a  train  which 
had  come  to  a  full  stop  for  the  purpose  of  receiving  such  passenger. 

The  allegation  of  the  petition  that  "just  as  soon  as  the  train  came  to 
a  full  stop"  was  no  part  of  the  charge  of  negligence  against  the  defend- 
ant, and  being  immaterial  to  any  issue  in  the  case  the  fact  that  it  may 
have  been  shown  to  be  untrue  could  not  defeat  plaintiffs'  right  to  re- 
cover. (Hicks  v.  Galveston,  H.  &  S.  A.  Ry.  Co.,  96  Texas,  355; 
International  &  G.  N.  Ry.  Co.  v.  Dyer,  76  Texas,  160;  Ridenhour  v. 
Kansas  City  Cable  Ry.  Co.,  13  S.  W.  Rep.,  889.) 

We  think  the  assignments  of  error  complaining  of  the  action  of  the 
trial  court  in  instructing  a  verdict  for  the  defendant  should  be  sustained, 
and  the  judgment  reversed  and  the  cause  remanded,  and  it  has  been 
so  ordered. 

Reversed  and  remanded. 


Wm.  M.  Rice  et  al.,  Executors,  v.  Andy  Goolsbee. 

Decided  February  8,  1907. 

Limitation — Ten  Years — Possession  Denned. 

Under  the  ten  years'  statute  of  limitation  in  this  State  one  can  not  enter 
upon  a  survey  exceeding  in  extent  160  acres  and  by  actual  possession  for  ten 
years  of  a  small  part  thereof  and  the  maintained  assertion  of  a  general  and 
indefinite  claim  to  160  acres  thereof,  including  his  improvements,  become  entitled 
either  to  select  160  acres  out  of  the  larger  survey  or  have  the  court  at  the  end 
of  the  limitation  period  select  it  for  him.    The  claim  must  be  to  a  definite  tract. 

Appeal  from  the  District  Court  of  Tyler  County.  Tried  below  be- 
fore Hon.  W.  B.  Powell. 

Parker  &  Hefner,  for  appellants. — "Possession,  to  be  of  any  value  to 
vest  a  right  or  bar  a  remedy,  must  be  actual,  continued,  visible,  no- 
torious, distinct  and  hostile.  It  must  be  fair  and  open  as  'the  statute 
was  not  made  to  serve  the  purpose  of  artifice  and  trick.' "  (Bracken  v. 
Jones,  63  Texas,  186.) 

Possession  is  not  adverse,  actual,  open,  visible,  notorious,  distinct  and 
hostile,  within  the  meaning  of  the  statute,  as  to  land  outside  of  the 
actual  occupancy  of  a  naked  trespasser  when  such  possession  is  merely  a 
slight  overlapping  or  encroachment  over  the  boundary  of  a  neighboring 
owner.  Arts.  3343,  3344,  Revised  Statutes  of  Texas,  1895;Titel  v. 
Garland,  13  Texas  Ct.  Rep.,  335;  Bracken  v.  Jones,  63  Texas,  184; 
Mc Adams  v.  Moody  et  al.,*50  S.  W.  Rep.,  629. 

Porter  T.  Smith  and  Joe  W.  Thomas,  for  appellee.— Andy  Goolsbee 
and  those  under  whom  he  held  claim  and  title,  had  continuous,  peace- 
able and  adverse  possession  of  the  160  acres  involved  in  this  suit  (and 
not  interrupted  by  adverse  suit),  using  and  enjoying  the  same,  by  actual 
and  visible  appropriation  of  the  land,  commenced  and  continued  under 
a  claim  of  right  inconsistent  with  and  hostile  to  the  claim  of  defendants 
and  all  others,  such  holding  being  at  all  times  sufficient  to  put  defend- 
ants and  all  others  upon  notice  of  said  adverse  claim.  Such  holding 
and  claim  of  appellee  being  for  more  than  ten  years  before  the  com- 
mencement of  this  suit  and  before  the  defendants  cause  of  action  ac- 
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crued,  that  is  the  said  claim  and  adverse  holding,  etc.,  of  Andy  Gools- 
bee  and  T.  E.  Goolsbee  and  wife,  covered  a  period  commencing  in  1879 
and  continuing  down  to  the  present,  which  gives  Andy  Goolsbee  as 
perfect  title  as  a  patent  from  the  State.  Sayles  Rev.  Stats,  of  Texas 
arts.  3343,  3344,  3348,  3349,  3350 ;  Bridges  v.  Johnson,  69  Texas,  714 
Bracken  v.  Jones,  63  Texas,  184;  Mooring  v.  Campbell,  47  Texas,  37 
Evans  v.  Poster,  79  Texas,  51. 

GILL,  Chief  Justice. — This  suit  was  brought  by  Andy  Goolsbee  in 
the  form  of  trespass  to  try  title  to  recover  of  W.  M.  Rice's  executor  and 
his  codefendants  160  acres  of  land  out  of  the  northeast  corner  of  I. 
ft  G.  N.  R.  R.  survey  No.  2  in  Tyler  County.  The  land  sued  for  was 
described  in  plaintiff's  pleadings  by  metes  and  bounds,  and  he  further 
set  up  specially  title  by  naked  possession  and  adverse  claim  under  the 
ten  years  statute  of  limitations.  The  defendants  pleaded  general  de- 
nial and  title  in  themselves.  A  trial  to  the  court  without  a  jury  re- 
sulted in  a  judgment  for  the  plaintiff  for  the  160  acres  sued  for  and 
defendants  have  appealed. 

The  facts  are  as  follows:  The  defendants  have  title  to  the  640  acre 
L  ft  G.  N.  R.  R.  survey,  of  which  the  160  acres  sued  for  is  a  part, 
unless  it  has  been  divested  by  the  adverse  possession  of  plaintiff.  Upon 
this  issue  the  record  shows  that  the  wife  of  T.  E.  Goolsbee  inherited  a 
part  of  the  Addison  Sapp  survey,  which  lies  immediately  east  of  the 
land  in  dispute.  In  1879  T.  E.  Goolsbee  constructed  a  dwelling  on  the 
I.  ft  G.  N.  R.  R.  survey  No.  2,  dug  a  well,  planted  an  orchard  and 
built  outhouses  and  has  occupied  it  ever  since  in  uninterrupted  pos- 
session with  the  purpose  of  acquiring  it  by  limitation.  This  suit  was 
brought  in  1904. 

His  dwelling  was  built  sa  near  the  line  of  his  wife's  land  which  ad- 
joined the  640  acre  survey  on  the  east  that  the  8  foot  porch  was  on  his 
wife's  land.  Improvements  added  shortly  thereafter  also  extended  on 
to  his  wife's  land.  The  fence  enclosing  his  improvements  took  in  a 
little  less  than  two  acres  of  the  land  in  controversy.  The  land  on  the 
Railroad  survey  north,  west  and  south  of  him  has  remained  an  unbroken 
forest.  To  the  east  of  his  house  and  on  the  Sapp  survey  he  opened  a 
field  of  20  acres  which  he  has  continually  cultivated  and  he  opened  and 
cultivated  other  land  further  to  the  east  on  the  Sampson  survey,  a  part 
of  which  also  belonged  to  his  wife.  He  never  at  any  time  made  any 
further  encroachment  on  the  Railroad  survey.  He  built  his  house  there- 
on at  the  suggestion  of  a  surveyor  who  run  out  his  wife's  land,  the  sur- 
veyor having  then  told  him  that  the  owners  of  the  Railroad  survey  were 
unknown  and  perhaps  might  never  turn  up.  Goolsbee  claimed  so  much 
of  the  Railroad  survey  as  the  "law  would  allow"  until  he  had  a  survey 
made  of  160  acres  in  the  form  of  a  square  out  of  the  northeast  corner 
of  the  Railroad  survey.  It  does  not  appear  that  prior  to  that  time  he 
had  ever  asserted  a  claim  either  to  a  specific  number  of  acres  or  to  any 
specific  part  of  the  640  acre  tract,  contenting  himself  up  to  that  time 
with  the  general  claim  above  set  out. 

A  short  time  prior  to  the  institution  of  this  suit  T.  E.  Goolsbee  con- 
veyed the  land  sued  for  to  his  son,  Andy  Goolsbee,  by  deed  duly  exe- 
cuted. 
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The  date  of  the  survey  of  the  160  acres  in  the  form  of  a  square  out 
of  the  northeast  corner  of  the  Railroad  survey  was  not  shown,  nor  was 
it  shown  generally  that  the  date  of  that  survey  preceded  by  ten  years 
the  institution  of  this  suit.  Nor  was  it  shown  that  prior  to  the  survey 
Goolsbee  claimed  that  his  small  actual  possession  entitled  him  to  any 
specific  part  of  the  large  survey  outside  his  enclosures. 

Appellants  make  the  point  that  the  evidence  is  insufficient  to  sustain 
the  finding  that  plaintiff  was  entitled  to  recover  by  constructive  pos- 
session any  land  outside  his  actual  enclosure,  and  we  think  the  point  is 
well  taken. 

It  seems  now  to  be  settled  in  this  State  that  one  claiming  under  the 
ten  year  statute  by  naked  possession  can  not  extend  that  possession  by 
construction  unless  he  has  maintained  an  open  claim  to  the  entire  well 
defined  larger  survey  of  which  his  actual  possession  or  enclosure  forms  a 
part  or  else  has  maintained  a  claim  to  a  distinct  and  defined  tract  less 
than  the  entire  survey.  In  other  words,  one  can  not  enter  upon  a  sur- 
vey exceeding  in  extent  160  acres  and  by  actual  possession  of  a  small 
part  thereof  and  the  maintained  assertion  of  a  general  and  indefinite 
claim  to  160  acres  thereof,  including  his  improvements,  for  ten  years, 
become  entitled  either  to  select  160  acres  out  of  the  larger  survey  or 
have  the  court  at  the  end  of  the  limitation  period  to  select  it  for  him. 
We  understand  this  to  be  the  doctrine  distinctly  announced  in  Giddings 
v.  Fischer,  97  Texas,  184,  and  Titel  v.  Garland,  13  Texas  Ct.  Rep.?  335. 

Under  this  rule  the  facts  do  not  support  the  judgment.  We  do  not 
comment  upon  the  facts  insofar  as  the  question  of  mere  encroachment 
is  concerned,  but  leave  that  to  be  determined  upon  another  trial  un- 
trammelled by  our  views. 

For  the  reason  given  the  judgment  i9  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


J.  M.  Woody  v.  J.  M.  Strong  et  al. 

Decided  February  9,  1907. 

1. — Deed — Quitclaim — Innooent  Purchaser. 

A  purchaser  for  a  valuable  consideration  without  notice  of  a  prior  unre- 
corded deed,  if  the  deed  to  him  does  not  in  terms  convey  the  land  itself,  but 
only  the  right,  title,  interest  and  claim  of  his  vendor,  is  not  entitled  to  the 
benefit  of  that  provision  of  article  4640  of  the  Revised  Statutes,  which  declares 
such  prior  conveyance  to  be  void  as  to  "all  .  .  .  subsequent  purchasers  for 
valuable  consideration  without  notice."'  Deed  held  to  be  a  quitclaim  deed. 
Hunter  v.  Eastham,  95  Texas,  648,  followed. 


8. — Tax  Sale — Proof. 

To  establish  title  to  land  under  a  tax  sale  made  in  1886  the  proof  must 
show  full  compliance  with  the  statute  on  that  subject.  Where  land  was  sold 
for  both  the  State  and  county  taxes  and  no  proof  was  made  of  the  levy  of  the 
county  tax,  the  title  failed. 

Error  from  the  District  Court  of  Clay  County.    Tried  below  before 
Hon.  A.  H.  Carrigan. 

8.  A.  Denny  and  Oarnett  &  Eldridge,  for  plaintiff  in  error. — The  de- 
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fendant  J.  M.  Woody  and  those  under  whom  he  claims  title  were  in- 
nocent purchasers  of  the  land  in  controversy  for  a  valuable  consideration 
and  the  court  should  have  so  instructed  the  jury  and  directed  them  to 
find  for  defendant  or  should  at  least  have  submitted  that  question  to 
the  jury.  Garrett  v.  Christopher,  74  Texas,  453 ;  Richardson  v.  Levi,  67 
Texas,  366;  Pool  v.  Heirs  Poster,  49  S.  W.  Bep.,  923;  Kempner  v. 
Beaumont  Lumber  Co.,  20  Texas  Civ.  App.,  308;  Moore  v.  Swift,  67 
S.  W.  Bep.,  1065;  White  v.  Dupree,  40  S.  W.  Bep.,  965;  Nelson  v. 
Bridge,  12  Court  Bep.,  830,  831. 

W.  T.  Allen,  for  defendant  in  error. 

STEPHENS,  Associate  Justice. — The  defendants  in  error,  plain- 
tiffs below,  deraigned  title  to  the  land  in  controversy  through  a  deed 
from  Albert  Eldridge  to  James  C.  Strong,  dated  August  22,  1876,  and 
filed  for  record  March  11,  1893.  Plaintiff  in  error  deraigned  title 
through  a  deed  from  Albert  Eldridge  to  A.  D.  Goodenough,  dated  May 
4,  1891,  and  filed  for  record  September  15,  1891.  The  proof  tended 
to  show  that  Goodenough  had  bought  the  land  in  good  faith,  paying  a 
valuable  consideration  for  it,  without  notice  of  the  previous  deed,  but 
he  was  denied  the  benefit  of  this  defense,  the  court  instructing  a  verdict 
against  him,  because  the  conveyance  to  him  mentioned  above  was  held 
to  be  a  mere  quitclaim  deed,  on  the  authority  of  the  following  cases: 
Threadgill  v.  Bickerstaff,  87  Texas,  523,  and  Culmell  v.  Borroum,  13 
Texas  Civ.  App.,  462.  The  following  is  a  copy  of  the  deed,  with  the  de- 
scription of  the  land  omitted: 

"State  of  Texas,  County  of  Montague.  Know  all  men  by  these  pres- 
ents, that  I,  A.  A.  Eldridge,  of  the  county  of  Montague  and  State  of 
Texas,  for  and  in  consideration  of  the  sum  of  $50  to  me  in  hand  paid 
by  A.  D.  Goodenough  of  the  county  of  Clay  and  State  of  Texas,  the  re- 
ceipt of  which  is  hereby  acknowledged,  do  by  these  presents,  bargain, 
sell,  release  and  forever  quitclaim  unto  the  said  A.  D.  Goodenough,  his 
heirs  and  assigns  all  my  right,  title  and  interest  in  and  to  that  tract  or 
parcel  of  land  lying  in  the  county  of  Clay,  State  of  Texas,  described 

as  follows,  to  wit : To  have  and  to  hold  the  said 

premises,  together  with  all  and  singular  the  rights,  privileges  and  ap- 
purtenances to  the  same  in  any  manner  belonging  unto  the  said  A.  D. 

Goodenough,  his  heirs  and  assigns  so  that  neither  I  the A. 

Eldridge  nor  his  heirs,  nor  any  person  or  persons  claiming  under  me 
shall  at  any  time  hereafter  have  claim  or  demand  any  title  to  the 
aforesaid  premises  or  appurtenances  or  to  any  part  thereof.  Witness 
my  hand  this  the  4th  day  of  May,  1891.     Albert  Eldridge." 

It  seems  clear  to  us  that  this  deed  is  not  to  be  distinguished  from 
those  construed  and  held  in  the  cases  above  cited  to  exclude  the  defense 
of  innocent  purchase.  In  this  connection  see  the  more  Teoent  case  of 
Hunter  v.  Eastham,  95  Texas,  648,  which  we  felt  constrained  to  follow 
in  Slaughter  v.  Coke  County,  34  Texas  Civ.  App.,  598.  We  understand 
these  decisions  to  establish  the  rule  in  this  State  that  a  purchaser  for 
a  valuable  consideration  without  notice  of  a  prior  unrecorded  deed,  if 
the  deed  to  him  does  not  in  terms  convey  the  land  itself,  but  only  the 
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right,  title,  interest  and  claim  of  his  vendor,  is  not  entitled  to  the  bene- 
fit of  that  provision  of  article  4640  of  the  Revised  Statutes  which  de- 
clares such  prior  conveyance  to  be  void  as  to  "all  subsequent  purchasers 
for  valuable  consideration  without  notice."  The  writer  took  occasion 
several  years  ago  to  call  attention  to  the  fact  that  this  rule  had  been 
discarded  as  entirely  unreasonable  by  the  very  court  on  whose  authority 
mainly  it  had  been  adopted  here,  the  Supreme  Court  of  the  United 
States,  as  will  be  seen  from  the  opinion  in  Pinch  v.  Trent,  3  Texas 
Civ.  App.,  571,  in  which  the  decisions  of  that  court  and  the  earlier 
decisions  of  our  own  Supreme  Court  are  cited ;  and  he  now  ventures  to 
suggest  that  article  4640  should  be  so  amended  as  to  expressly  exclude 
what  has  thus  been  read  into  it  by  judicial  construction.  The  effect 
of  this  unreasonable  construction,  as  it  seems  to  the  writer  at  least, 
is  to  place  a  purchaser  at  execution  sale  on  a  better  footing  than  a  pur- 
chaser in  the  usual  course  of  business,  notwithstanding  it  is  provided 
in  article  2378  that  "a  purchaser  at  sale  under  execution  shall  be  deemed 
to  be  an  innocent  purchaser  without  notice  in  all  cases  where  he  would 
be  deemed  to  be  such  had  the  sale  been  made  voluntarily  by  the  defend- 
ant in  person;"  and  in  article  2375,  that  in  case  of  execution  sale  the 
"officer  shall  execute  and  deliver  to  the  purchaser  a  conveyance  of  all 
the  right,  title,  interest  and  claim  which  the  defendant  in  execution 
had  in  and  to  the  property  sold."  It  seems  at  least  anomalous  that  the 
very  terms  of  conveyance  which  the  statute  directs  the  sheriff  to  insert 
in  his  deed,  under  which  it  is  expressly  provided  an  innocent  purchaser 
shall  be  protected,  are  themselves  sufficient  to  exclude  that  defense  where 
the  sale  is  voluntarily  made,  be  the  purchaser  never  so  innocent.  Indeed, 
all  that  can  be  conveyed  in  any  case  is  "the  right,  title,  interest  and 
claim"  of  the  vendor.  When  a  purchaser,  believing  his  vendor  to  be 
the  owner,  gets  that,  he  naturally  supposes  he  has  obtained  all  there  is 
to  sell.  At  all  events,  when  he  buys  in  good  faith  for  a  valuable  con- 
sideration without  notice  of  the  unrecorded  deed,  he  should  not  be  made 
to  suffer  loss  merely  because  of  the  inartistic  manner  in  which  the  deed 
to  him  happens  to  be  drawn.    So  at  least  the  writer  thinks. 

Plaintiff  in  error  sought  to  show  by  circumstances  that  the  prior  deed 
was  only  a  mortgage,  both  the  grantor  and  the  grantee  being  dead,  and 
error  is  assigned  to  the  exclusion  of  the  testimony  offered  for  this  pur- 
pose, which  is  set  out  in  the  brief  of  plaintiff  in  error,  but  we  are  of 
opinion  that  the  circumstances  were  entirely  too  remote  and  inconclu- 
sive to  raise  that  issue,  and  that  if  all  the  testimony  offered  had  been 
admitted,  the  court  would  not  have  been  warranted  in  submitting  it  to 
the  jury. 

One  other  defense  was  interposed,  that  of  an  outstanding  title  resting 
on  a  tax  sale  made  in  the  year  1886  for  the  State  and  county  taxes  for 
the  preceding  year,  but  as  the  proof  failed  to  show  full  compliance  with 
the  statute  on  that  subject  the  defense  fell  to  the  ground.  For  instance, 
the  land  was  sold  for  both  the  State  and  county  tax,  and  yet  no  proof 
was  offered  of  the  levy  of  the  county  tax.  (Greer  v.  Howell,  64  Texas, 
688;  Earle  v.  City  of  Henrietta,  91  Texas,  305,  and  cases  there  cited. 

On  the  foregoing  conclusions,  which  include  all  tho  issues,  the  judg- 
ment is  affirmed. 

Affirmed. 

Writ  of  error  refused. 
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Egbert  Hash  et  al.  v.  W.  R.  Ely,  County  Attorney. 

Decided  February  9,  1907. 

1. — Local  Option  Election — Official  Ballot. 

The  validity  of  ballots  used  in  a  local  option  election  will  be  determined 
by  the  provisions  of  the  statute  relating  to  that  subject  (article  3388,  Rev. 
Stats.),  rather  than  by  section  46  of  the  Terrell  Election  Law  relating  to  elec- 
tions generally. 

ft. — Same. 

The  omission  of  the  words  "Official  Ballot"  from  the  ballots  used  in  a 
local  option  election  will  not  render  the  ballots  invalid. 

3. — Same — Contest — Burden  of  Proof. 

Under  the  provisions  of  article  3397,  Rev.  Stats.,  relating  to  the  contest 
of  a  local  option  election,  the  burden  of  proof  rest  upon  the  contestant  to  prove 
that  but  for  the  alleged  illegal  votes  the  result  of  the  election  would  have  been 
different.     In  the  absence  of  such  proof  a  new  election  will  not  be  ordered. 

Appeal  from  the  District  Court  of  Callahan  County.  Tried  below 
before  Hon.  J.  H.  Calhoun. 

Otis  Bowyer  and  Hardwicke  &  Hardwicke,  for  appellants. — Local 
option  can  only  be  submitted  in  the  manner,  time  and  mode  prescribed 
by  the  law,  and  as  the  Commissioners'  Court  is  the  only  body  vested 
with  authority  to  order  such  elections,  and  as  the  law  conferring  such 
authority  on  such  court  determines  the  time  when  such  order  can  be 
made,  an  order  made  at  a  time  not  authorized  by  the  law  is  illegal,  and 
an  election  held  under  such  illegal  order  is  invalid.  Art.  3393,  Rev. 
Stats.,  as  amended  Acts  1905,  p.  378;  Donaldson  v.  State,  15  Texas 
Crim.  App.,  25;  Boone  v.  State,  10  Texas  Crim.  App.,  418;  Prather 
v.  State,  12  Texas  Crim.  App.,  401;  Stallworth  v.  State,  18  Texas  Crim. 
App.,  378;  Ex  parte  Kramer,  19  Texas  Crim.  App.,  123;  Swenson  v. 
McLaren,  2  Texas  Civ.  App.,  334;  Curry  v.  State,  28  Texas  Crim.  App., 
477 ;  Ex  parte  Sublett,  23  Texas  Crim.  App.,  309 ;  Ex  parte  Burge,  32 
Texas  Crim.  Sep.,  462. 

The  court  having  found  that  there  was  not  printed  or  written  on  any 
of  the  ballots  used  at  said  election  the  words  "Official  Ballot,"  the  court 
erred  in  not  holding  said  election  illegal.  Terrell  Election  Law,  Acts 
1905,  pp.  520-565,  and  specially  the  following  sections  thereof:  Sees. 
46,  47,  48,  5,  44,  51,  53,  54,  55,  72;  Arnold  v.  Anderson,  93  S.  W. 
Rep.,  692. 

The  provisions  of  the  election  law  requiring  the  presentation  of  poll 
tax  receipts,  certificates  or  written  affidavits  in  lieu  thereof,  showing 
parties  entitled  to  vote,  are  mandatory,  and  a  vote  received  from  a  party 
without  compliance  with  these  requirements  is  unauthorized  and  il- 
legal, and  such  vote  should  not  be  considered  in  determining  the  result 
of  the  election  and  should  be  rejected.  Terrell  Election  Law,  Acts  1905, 
sec.  2,  sec.  6,  sec.  66,  sec.  71,  sec.  72,  sec.  23;  Bev.  Stats.,  art.  3397; 
State  v.  Conner,  86  Texas,  133;  Owen  Cusick's  Appeal.  10  L.  R.  A., 
228  (Penn.);  State  v.  Old,  31  L.  R.  A.,  837,  s.  c.  95  Tenn.,  723; 
Major  v.  Barker,  35  S.  W.  Rep.,  543   (Ky.) ;  Patrick  v.  Runyon,  50 
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5.  W.  Rep.,  538  (Ky.) ;  Ellis  v.  May,  25  L.  R.  A.,  325  (Mich.); 
Brightly  Election  Cases,  p.  572;  Sutherland  Stat.  Con.,  sec.  454,  459. 

Legett  &  Kirby,  for  appellee. 

SPEER,  Associate  Justice. — On  September  11,  1906,  the  Commis- 
sioners' Court  of  Callahan  County  made  its  order  for  an  election  to  be 
held  in  said  county  to  determine  whether  or  not  the  sale  of  intoxi- 
cating liquors  should  be  prohibited  in  said  county,  in  accordance  with 
the  terms  of  the  local  option  law.     The  election  was  held  on  October 

6,  and  in  due  time  the  Commissioners'  Court  canvassed  the  returns  and 
declared  the  result  of  said  election  to  be  in  favor  of  prohibition  by  the 
vote  of  eight  hundred  and  thirty-nine  to  seven  hundred  and  twenty-nine. 
On  November  12,  1906,  Robert  Hash  and  others  instituted  this  proceed- 
ing to  contest  said  election  and  among  other  grounds  alleged  that  the 
election  was  void  in  the* first  place  because  ordered  within  less  than  two 
years  from  a  prior  election  covering  the  same  territory ;  that  the  ballots 
used  at.  said  election  did  not  have  printed  at  the  top  or  elsewhere  thereon 
the  words  "Official  Ballot,"  but  instead  had  printed  thereon  the  words 
"For  Prohibition"  and  "Against  Prohibition";  and  that  in  estimating 
the  result  of  said  election  and  declaring  that  same  had  resulted  in 
favor  of  prohibition  the  Commissioners'  Court  included  in  such  estimate 
and  counted  in  reaching  said  result  the  returns  from  certain  named 
voting  boxes,  giving  a  total  in  favor  of  prohibition  of  five  hundred  and 
sixty-one  and  against  prohibition  three  hundred  and  seventeen,  when 
none  of  the  votes  from  said  boxes  should  have  been  included  in  reach- 
ing the  result  of  said  election  because  "each  and  every  one  of  the  parties 
participating  in  said  election  and  who  voted  in  said  boxes  above  enum- 
erated were  subject  to  pay  a  poll  tax  in  Callahan  County,  Texas,  at  and 
prior  to  the  1st  day  of  February,  1906,  and  that  each  and  every  one  of 
the  parties  voting  at  said  election  in  said  boxes  were  permitted  to  vote 
without  presenting  to  the  judge  of  election  at  the  box  where  he  voted 
his  poll  tax  receipt  issued  to  him  before  the  1st  day  of  February,  1906 ; 
and  each  and  every  one  of  the  parties  voting  at  said  boxes  were  permit- 
ted to  vote  without  making  affidavit  that  his  poll  tax  receipt  had  been 
lost  or  mislaid  or  left  at  home,  and  that  none  of  said  parties  voting  in 
said  precincts  were  authorized  to  vote  without  presenting  their  poll 
tax  receipts  or  his  affidavit  in  writing  in  lieu  thereof."  There  were  many 
other  allegations  of  irregularities,  but  they  are  not  relevant  to  any  ques- 
tion presented  by  the  assignments  and  are  therefore  not  referred  to. 
Upon  a  trial,  before  the  district  judge  there  was  a  finding  in  favor  of 
the  validity  of  the  election,  from  which  finding  the  contestants  have 
appealed. 

Both  parties  to  the  appeal  appear  to  concede,  as  indeed  the  authori- 
ties seem  to  require  that  they  should,  that  contestants'  allegation  that 
the  election  was  held  within  less  than  two  years  from  a  prior  election 
presents  no  ground  of  contest  under  the  statute.  (Rev.  Stats.,  art. 
3397;  Norman  v.  Thompson,  6  Texas  Ct.  Rep.,  607;  Lowery  v.  Briggs, 
7  Texas  Ct.  Rep.,  535.) 

Section  46  of  the  Terrell  Election  Law  passed  by  the  Twenty-ninth 
Legislature  provides :  "No  ballot  shall  be  used  in  voting  at  any  general, 
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primary  or  special  election  held  to  elect  public  officers,  select  candidates 
for  office  or  determine  questions  submitted  to  a  vote  of  the  people,  ex- 
cept the  official  ballot,  unless  otherwise  authorized  by  law.  At  the  top 
of  the  official  ballot  shall  be  printed  in  large  letters  the  words  'Official 
Ballot.'  It  shall  contain  the  printed  names  of  all  candidates  whose 
nominations  for  an  elective  office  have  been  duly  made  and  properly 
certified.  The  names  shall  appear  on  the  ballot  under  the  title  of.  the 
party  that  nominates  them,  except  as  otherwise  provided  by  this  Act." 
It  is  insisted  by  appellant  that  this  section  should  control  the  form  of 
the  ballot  to  be  used  in  local  option  elections.  But  article  3388,  of  the 
Revised  Statutes,  relating  specially  to  local  option  elections,  provides 
that  "at  said  election  those  who  favor  the  prohibition  of  the  sale  of 
intoxicating  liquors  within  the  proposed  limits  shall  have  written  or 
printed  on  their  tickets  the  words,  'For  Prohibition/  and  those  who  op- 
pose it  shall  have  printed  or  written  on  their  tickets  the  words,  'Against 
Prohibition.' "  So  that,  the  Terrell  Election  Law  being  a  general  law, 
and  the  article  last  quoted  being  a  special  law,  the  latter  rather  than 
the  former  will  control  under  a  principle  of  construction  too  well  known 
to  require  the  citation  of  authority.  Indeed,  if  there  could  otherwise 
be  any  doubt  upon  the  question,  the  matter  is  set  at  rest  by  the  language 
of  section  194  of  the  Terrell  Election  Law  itself,  which  provides  "that 
this  Act  shall  not  interfere  with  or  repeal  any  local  option  or  special 
laws  of  this  State,  except  as  herein  specially  provided  and  set  forth." 
The  third  assignment  insists  that  the  trial  court  erred  in  holding  the 
election  valid  on  the  ground  that  the  provisions  of  the  law  as  to  pre- 
sentation of  poll  tax  receipts,  certificates  or  written  affidavits  were  not 
mandatory.  The  trial  court  found,  and  his  findings  in  this  respect  are 
not  assailed  by  either  party,  that  at  the  boxes  named  in  contestants' 
petition,  to  wit,  Belle  Plains,  Cottonwood,  Clyde,  Cross  Plains,  Putnam, 
Hart's,  Eula,  Eagle  Cove,  Wristen  and  Admiral,  voters  were  allowed  to 
cast  their  ballots  without  at"  the  time  presenting  their  poll  tax  receipt 
or  exemption  certificate  or  written  affidavit  of  loss.  He  also  found  that 
a  number  of  persons  were  permitted  to  vote  upon  their  "verbal"  oath 
that  they  had  become  of  age  after  January  1,  and  several  persons  were 
permitted  to  vote  on  the  personal  knowledge  of  the  officers  holding  the 
election  that  such  persons  were  over  age.  These  or  findings  of  similar 
irregularities  were  made  with  reference  to  each  of  the  boxes  mentioned, 
but  in  no  instance  save  one,  perhaps,  and  that  an  unimportant  one  be- 
cause of  the  few  votes  involved,  did  the  proof  show  or  the  court  find 
who  these  voters  were,  whether  or  not  they  were  in  truth  qualified 
voters,  or  whether  they  voted  for  or  against  prohibition.  The  proof 
and  findings  are  indefinite  as  to  the  number  of  persons  thus  voting, 
leaving  the  whole  matter  to  conjecture,  whether  or  not  the  true  result 
was  at  all  affected  by  such  irregularities.  Article  3397,  Revised  Civil 
Statutes,  providing  for  the  contest  of  local  option  elections,  reads: 
"At  any  time  within  thirty  days  after  the  result  of  the  election  has  been 
declared,  any  qualified  voter  of  the  county,  justice's  precinct,  or  subdivi- 
sion of  such  county,  or  in  any  town  or  city  of  such  county  in  which 
such  election  has  been  held,  may  contest  the  said  election  in  any  court 
of  competent  jurisdiction  in  such  manner  as  has  been  or  may  hereafter 
be  prescribed;  and  should  it  appear  from  the  evidence  that  the  election 
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was  illegally  or  fraudulently  conducted ;  or  that  by  the  action  or  want  of 
action  on  the  part  of  the  officers  to  whom  was  intrusted  the  control  of 
such  election,  such  a  number  of  legal  voters  were  denied  the  privilege 
of  voting  as  had  they  been  allowed  to  vote  might  have  materially  chang- 
ed the  result;  or  if  it  appears  from  the  evidence  that  such  irregularities 
existed  as  to  render  the  true  result  of  the  election  impossible  to  be  ar- 
rived at,  or  very  doubtful  of  ascertaining,  the  court  shall  adjudge  such 
election  to  be  void  and  shall  order  the  proper  officer  to  order  another 
election  to  be  held,  and  shall  cause  a  certified  copy  of  such  judgment  and 
order  of  the  court  to  be  delivered  to  such  officer  upon  whom  is  devolved 
by  law  the  duty  of  ordering  such  election."  In  Stinson  v.  Gardner, 
9  Texas  Ct.  Rep.,  171,  a  case  of  contested  election  because  voters  were 
allowed  to  cast  their  ballots  without  exhibiting  to  the  managers  of  the 
election  their  poll  tax  receipts  and  without  making  and  filing  the  affi- 
davits in  writing  provided  by  law,  the  Supreme  Court  through  Mr. 
Justice  Brown  say :  "The  petition  in  this  case  does  not  allege  that  the 
900  persons  who  voted  without  exhibiting  their  receipts  were  not  quali- 
fied voters.  There  is  no  allegation  in  the  petition  that  the  900  persons 
voted  against  prohibition,  and  while  it  would  be  as  illegal  for  a  man  to 
vote  for  prohibition  as  against  it  without  exhibiting  his  receipt,  still  the 
contestants  could  not  complain  on  the  ground  that  illegal  votes  were  cast 
in  favor  of  prohibition;  it  was  necessary  for  the  petition  to  show  the 
result  of  the  election  against  prohibition  was  caused  in  whole  or  in  part 
by  the  casting  of  the  900  ballots."  See  also  Black  v.  Pool,  9  Texas  Ct. 
Rep.,  344.  If  in  the  light  of  the  language  of  the  contest  statute  quoted 
it  is  necessary  that  the  petition  should  allege  that  the  persons  thus  vot- 
ing without  exhibiting  their  receipts  or  affidavits  in  lieu  were  not  in 
fact  legal  voters,  and  that  the  receipt  of  their  votes  affected  the  result 
of  the  election  injuriously  to  complainants,  for  precisely  the  same  rea- 
son would  it  be  necessary  for  the  proof  to  cover  these  points.  Here  the 
contestants'  case  necessarily  fails,  because  they  have  failed  to  show  that 
those  persons  who  were  allowed  to  vote  without  exhibiting  their  receipts 
or  making  affidavits  were  not  in  truth  qualified  voters,  and  that  such  a 
number  of  them  voted  for  prohibition  as  to  probably  change  the  result. 
In  no  instance,  save  the  one  referred  to  which  affects  only  seven  votes, 
does  the  proof  show  that  such  persons  were  not  voters,  or  how  they  voted, 
or  even  their  number.  To  hold  an  election  void  upon  such  a  state  of  the 
evidence  would  be  to  do  so  for  want  of  testimony  rather  than  upon 
testimony.  So  that  it  is  immaterial,  so  far  as  the  disposition  of  this 
appeal  is  concerned  whether  those  provisions  of  the  Terrell  Election 
Law  invoked  by  appellant  and  which  were  evidently  intended  as  n 
safeguard  to  the  purity  of  the  ballot  box,  to  the  accomplishment  of 
which  end  the  courts  are  ever  ready  to  lend  their  aid,  were  mandatory 
or  directory  only,  since  if  they  were  strictly  mandatory  and  votes  cast 
in  disregard  of  them  illegal  votes,  yet  for  the  reasons  above  discussed 
contestants  have  not  shown  that  they  were  injured  thereby  and  we  would 
not  be  authorized  to  set  aside  the  expressed  will  of  the  people  of  that 
county  upon  proof  falling  short  of  this.    The  judgment  is  affirmed. 

Affirmed. 
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J.  B.  Jamison  v.  Alvarado  Compress  &  Warehouse  Company. 

Decided  February  9,  1907. 

1. — Application  of  Payments — Limitation. 

Where  there  is  a  continuous  account  between  two  parties  consisting  of  many 
items,  and  no  application  of  payments  is  made  by  either  party,  the  payments 
will  be  applied  to  the  debits  according  to  the  priority  of  time. 

8. — Finding  of  Fact — No  Exception — Cross  Assignment. 

When  an  appellee  fails  to  except  to  a  finding  of  fact  by  the  trial  court  a 
cross-assignment  of  error  based  on  such  finding  will  not  be  considered  on  appeal. 

Error  from  the  District  Court  of  Johnson  County.  Tried  below  be- 
fore Hon.  0.  L.  Lockett. 

Davis  &  Davis  and  Culp  &  Giddings,  for  plaintiff  in  error. — The 
first  item  of  fifty-one  dollars  and  twenty-two  cents  in  said  account 
was  an  account  stated  and  was  barred  by  limitation  in  two  years  after 
same  was  rendered.  Rev.  Stats.,  art.  3354;  Campbell  v.  Park,  33  S.  W. 
Rep.,  754,  and  authorities  cited;  Holliman  v.  Rogers,  6  Texas,  96; 
Hall  v.  Hodge,  2  Texas,  324. 

This  not  being  a  mutual  and  current  account  between  merchant  and 
merchant,  each  item  of  the  account  was  barred  in  two  years  after  it 
accrued.  Rev.  Stats.,  art.  3354;  Lowe  v.  Dowbain,  26  Texas,  507; 
Hassler  v.  Kay,  1  Texas  App.  Civ.,  363;  Campbell  v.  Park,  35  S.  W. 
Rep.,  755;  Holliman  v.  Rogers,  6  Texas,  98;  Howard  v.  Randolph,  11 
S.  W.  Rep.,  423. 

S.  C.  Padelford,  for  defendant  in  error. — The  plaintiff  in  error  being 
the  manager  of^the  defendant  in  error  under  an  employment  of  $75 
per  month  drew  on  his  salary  certain  checks  at  different  times  which 
were  in  payment  of  the  salary,  and  consequently  the  salary  was  in  pay- 
ment of  the  checks,  and  there  was  an  implied  agreement,  if  not  an  ex- 
pressed one,  that  one  should  absorb  and  satisfy  the  other.  2  Am.  &  Eng. 
Ency.  of  Law,  450  (2d  ed.). 

Where  the  debtor  has  not  expressly  applied  the  payments  at  the  times 
made,  the  law  authorizes  the  creditor  to  do  so,  and  the  defendant  in 
this  case  having  applied  the  payments  in  accordance  with  the  payments, 
that  is  the  oldest  payments  was  applied  to  the  oldest  salary  received 
and  the  salary  accruing  last  was  applied  to  the  oldest  money  paid  on 
drafts  drawn  on  the  salary,  and  the  plaintiff  in  error  not  having  applied 
the  payment,  and  the  defendant  in  error  having  so  applied  the  pay- 
ments, the  court  did  not  err  in  applying  the  payments  as  the  law  and 
as  the  defendant  in  error  applied  them.  Thatcher  v.  Tillory,  70  S.  W. 
Rep.,  782. 

BOOKHOUT,  Associate  Justice. — The  defendant  in  error,  Alvar- 
ado Compress  &  Warehouse  Company  sued  plaintiff  in  error,  J.  B. 
Jamison,  for  an  alleged  balance  of  seven  hundred  and  sixty-seven  dol- 
lars and  fifty  cents  due  upon  a  mutual  account,  the  first  item  of  which 
is  dated  October  5,  1899,  and  runs  down  to  the  1st  day  of  March,  1904. 
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The  plaintiff  in  error,  Jamison,  pleaded  the  statute  of  limitations  of 
two  and  four  years,  and  also  in  reconvention  and  counterclaim  for 
twelve  hundred  and  ninety-seven  dollars  and  seventeen  cents,  services 
rendered  as  manager  for  plaintiff  and  money  paid  out  for  them.  A 
trial  before  the  court  without  a  jury  resulted  in  a  verdict  for  defendant 
in  error  for  three  hundred  and  sixty-seven  dollars  and  fifty  cents. 
Plaintiff  in  error  prosecutes  this*  writ  of  error  from  said  judgment.  It 
is  contended  that  the  first  item  of  the  account  sued  on  was  an  account 
stated  and  was  barred  by  the  statute  of  limitations  of  two  years.  The 
suit  was  begun  December  14,  1904.  On  the  5th  day  of  October,  1905, 
the  plaintiff  filed  its  first  amended  petition  in  which  it  set  up  an  ac- 
count and  attached  the  same  as  an  exhibit  to  the  petition.  The  first 
item  of  this  account  reads:  "October  5,  1899,  to  balance  due  upon 
statement  rendered,  $51.22." 

In  the  summer  of  1897  the  compress  company  employed  the  said 
J.  B.  Jamison  as  manager  of  its  cotton  compress  in  Alvarado,  Texas, 
agreeing  to  pay  him  as  wages  the  sum  of  $75  per  month  for  the  period 
of  eight  months  for  every  year.  The  plaintiff  in  error  as  such  manager 
would  draw  drafts  on  the  plaintiff  for  his  wages  and  would  charge  up 
against  himself  the  draft  which  he  had  drawn,  and  then  charge  up  his 
wages  against  the  defendant  in  error.  This  continued  until  October  5, 
1899,  when  it  was  found  that  the  plaintiff  in  error  had  overdrawn  his 
amount  of  wages  in  the  amount  of  $51.22.  Thus,  the  compress  company- 
had  advanced  to  Jamison  $51.22  in  excess  of  the  salary  then  earned  by 
him.  Thereafter  Jamison  continued  in  the  employ  of  the  compress 
company  without  any  agreement  as  to  change  of  salary  until  the  first 
of  1903,  when  he  was  discharged.  He  was  given  credit  each  month  for 
his  salary  as  it  was  earned.  During  this  time  the  compress  company 
advanced  money  on  the  checks  of  Jamison  from  time  to  time  as  against 
his  salary.  On  December  15,  1902,  the  defendant  in  error  drew  off  an 
account  showing  how  it  and  the  plaintiff  in  error  stodfl  which  account 
was  the  same  as  that  made  a  part  of  plaintiff's  first  amended  original 
petition  and  this  account  was  presented  to  the  plaintiff  in  error  and  he 
made  no  objection  to  it.  According  to  this  account  the  plaintiff  in  error 
was  indebted  to  the  defendant  in  error  at  the  time  that  their  business 
relationship  ceased  in  the  amount  of  $767.50. 

The  court  in  his  conclusions  of  fact  finds  that  all  of  plaintiff's  ac- 
count is  correct  and  that  every  item  charged  is  correct,  except  the  amount 
of  salary  allowed  the  defendant  for  the  last  two  years  and  the  court 
allowed  $200  more  each  year  for  the  last  two  years  than  for  the  pre- 
ceding years. 

The  account  did  not  set  forth  the  debits  and  credits  prior  to  October 
5,  1899,  for  it  seems  to  have  been  agreed  by  the  parties  on  that  day 
that  Jamison  owed  the  compress  company  $51.22.  The  trial  court  hav- 
ing found  that  Jamison  was  entitled  to  a  credit  of  two  hundred  dollars 
for  each  of  the  last  two  years  he  was  manager  of  the  compress  company, 
four  hundred  dollars  was  deducted  from  the  seven  hundred  and  sixty- 
seven  dollars  and  fifty  cents  sued  for  and  judgment  given  in  favor  of 
the  compress  company  for  three  hundred  and  sixty-seven  dollars  and 
fifty  cents.  It  seems  from  the  judgment  the  court  appropriated  the 
salary  as  earned  by  Jamison  in  payment  of  the  oldest  items  in  account. 
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Thus  the  item- of  $51.22  due  on  October  5,  1899,  was  paid  out  of  the 
salary  earned  by  Jamison  for  the  month  of  October,  1899,  and  so  on 
all  through  the  account  and  in  thus  appropriating  the  payments  none 
of  the  account  was  barred  by  limitation.  The  evidence  does  not  disclose 
that  Jamison  made  any  specific  application  of  the  payments  made  by 
him,  nor  is  it  shown  that  the  compress  company  made  any  such  appli- 
cation, except  to  credit  the  salary  as  earned  by  him  on  the  account. 
When,  as  in  this  case,  there  is  a  continuous  account  consisting  of  many 
items,  if  no  application  of  payments  is  made  by  either  party,  they  will 
be  applied  according  to  the  priority  of  time.  The  first  item  on  the 
debit  will  be  discharged,  or  so  far  satisfied  as  the  first  payment  may 
extend,  and  in  this  order  will  every  payment  be  appropriated.  Willis 
&  Bro.  v.  Mclntyre,  70  Texas,  34;  Allen  v.  Culver,  3  Denis,  284.  The 
court  properly  applied  the  payments  to  the  debits  first  in  priority  of 
time. 

These  remarks  dispose  of  the  several  assignments  of  error  presented 
in  the  brief  for  plaintiff  in  error  and  the  same  are  overruled. 

The  defendant  in  error  has  cross  assigned  error  in  which  it  is  in- 
sisted that  the  trial  court  erred  in  not  rendering  judgment  in  favor  of 
defendant  in  error  for  $767.50  and  interest,  because  the  facts  show 
that  the  compress  company  employed  J.  B.  Jamison  for  a  salary  of 
$75  per  month  during  the  cotton  season,  making  $600  per  year  and  the 
trial  court  erred  in  allowing  him  $800  per  year  for  the  last  two  years 
of  his  services.  The  cross  assignment  raises  the  question  of  the  correct- 
ness of  the  court's  findings  of  fact,  but  the  defendant  in  error  failed  to 
except  to  the  findings  or  to  the  judgment.  Not  having  excepted  to  the 
findings  of  fact  or  the  judgment  the  defendant  in  error  will  not  be 
heard  to  complain  of  the  same  on  appeal.  (Buster  v.  Warren,  80  S. 
W.  Bep.,  1065;  Drake  v.  Davidson,  66  S.  W.  Eep.,  891;  Continental 
Ins.  Co.  v.  Milliken,  64  Texas,  48.) 

Finding  no  error  in  the  judgment  the  same  is  affirmed. 

Affirmed. 


Texas  &  Pacific  Railway  Company  v.  King  Bbos. 

Decided  February  9,  1907. 

Killing  Stock  by  Ballroad — Insufficient  Evidence. 

In  a  suit  against  a  railroad  for  the  value  of  a  mule  alleged  to  have  been 
killed  by  defendant's  train,  the  evidence  showed  that  the  mule  escaped  during 
the  night  from  its  enclosure  and  was  found  dead  on  defendant's  right  of  way; 
the  right  of  way  was  fenced  but  the  fences  and  cattle  guards  were  defective 
and  insufficient ;  the  killing  occurred  within  the  corporate  limits  of  a  city  which 
prohibited  stock  from  running  at  large;  there  were  signs  of  blood  and  hair  on 
the  track  where  the  mule  was  found,  but  no  evidence  of  abrasions  or  injuries 
on  the  mule;  there  were  no  eye-witnesses  to  the  killing.  Held,  insufficient  to 
sustain  a  verdict  against  the  defendant. 

Appeal  from  the  County  Court  of  Kauffman  County.    Tried  below 
before  Hon.  H.  N.  Cosnahan. 
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W.  L.  Hall  and  T.  L.  Stanfield,  for  appellant — The  burden  of  proof 
is  upon  the  plaintiff  to  establish  by  a  preponderance  of  testimony  the 
fact  that  the  animal  was  struck  by  the  defendant's  locomotive  or  cars. 
International  &  6.  N.  Ry.  v.  Cocke,  64  Texas,  154;  Bethje  v.  Houston 
&  T.  C.  Ry.  Co.,  26  Texas,  605;  San  Antonio  &  A.  P.  Ry.  v.  Tam- 
borello,  67  S.  W.  Rep.,  926  and  authorities  cited ;  Houston  &  T.  C.  Ry. 
v.  Hollingsworth,  68  S.  W.  Rep.,  725,  and  authorities  cited;  St.  Louis, 
I.  M.  &  S.  Ry.  v.  Parks,  29  S.  W.  Rep.,  464. 

It  must  be  shown  that  the  killing  was  the  result  of  negligence  and 
the  negligence  must  be  determined  by  the  facts  which  exist  in  the  par- 
ticular case.  Gulf,  C.  &  S.  F.  Ry.  V.  Rowland,  82  Texas,  166 ;  Gulf, 
C.  &  S.  F.  Ry.  v.  Evansich,  61  Texas,  3;  Houston  &  T..  C.  Ry.  v. 
Jones,  40  S.  W.  Rep.,  745 ;  Texas  &  Pac.  Ry.  v.  Payne,  35  S.  W.  Rep., 
297. 

Where  it  is  shown  that  there  is  a  law  or  valid  ordinance  in  force  at 
the  place  where  the  injury  occurs  the  defendant  will  not  be  liable  un- 
less it  is  shown  that  the  persons  in  charge  of  the  locomotive  were 
guilty  of  gross  negligence,  and  they  had  the  right  to  presume  that  the 
inhabitants  of  the  city  would  obey  the  law,  and  they  were  not  even  re- 
quired to  keep  a  look  out  for  such  animals  as  are  prohibited  from  run- 
ning at  large.  International  &  G.  N.  Ry.  v.  Dunham,  68  Texas,  234; 
International  &  G.  N.  Ry.  v.  Cocke,  64  Texas,  151;  Houston  &  T.  C. 
Ry.  v.  Nichols,  39  S.  W.  Rep.,  954;  Houston  &  T.  C.  Ry.  Co.  v.  Jones, 
40  S.  W.  Rep.,  745. 

No  brief  for  appellees. 

RAINEY,  Chief  Justice. — This  is  a  suit  by  appellees  against  the 
appellant  to  recover  for  the  value  of  one  mule  alleged  to  have  been 
killed  by  a  train  of  appellant.  A  trial  was  had  before  the  court,  a  jury 
being  waived,  which  resulted  in  a  judgment  in  favor  of  plaintiffs,  from 
which  judgment  the  defendant  appeals. 

The  facts  show  that  plaintiffs'  mule  escaped  one  night  from  their 
enclosure  and  next  morning  it  was  found  dead  on  defendant's  right 
of  way,  where  fenced.  Near  where  the  mule  was  killed  was  a  street 
crossing,  which  was  left  open,  and  a  cattle  guard  erected  on  the  side 
to  prevent  the  entrance  of  stock  on  the  right  of  way,  but  said  guard 
was  defective  and  not  sufficient  to  turn  stock.  The  mule  had  been 
freshly  shod  and  mule  tracks  similar  to  those  of  the  mule  of  appellees 
were  found  near  the  cattle  guard  and  indicated  that  the  mule  had  passed 
over  it.  There  were  signs  of  blood  and  hair  on  the  track,  but  there 
were  no  signs  of  an  abrasion  or  injuries  on  the  mule  testified  to.  No 
testimony  that  a  train  had  passed  during  the  night;  nor  was  there  any 
other  evidence  tending  to  show  that  a  train  had  struck  the  mule,  or 
tending  to  show  any  negligence  on  the  part  of  defendant's  servants  in 
regard  to  the  killing.  The  mule  was  found  dead  in  the  corporate  limits 
of  the  citv  of  Terrell,  in  which  citv  there  existed  at  that  time  a  valid 
ordinance  prohibiting  stock  from  running  at  large. 

The  evidence  is  totally  insufficient  to  warrant  a  recovery  and  the 
judgment  is  reversed  and  judgment  here  rendered  for  appellant. 

Reversed  and  rendered. 
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Eliza  Kempner  et  al.  v.  Hans  Thompson. 

Decided  February  12,  1907. 

1. — Conversion  of  Property. 

In  a  suit  for  the  value  of  cotton  alleged  to  have  been  converted  by  de- 
fendant, evidence  considered  and  held  to  justify  a  peremptory  instruction  to 
find  for  the  plaintiff. 

2. — Factors — Their  Bights — Estoppel. 

There  is  no  special,  statute  in  this  State  protecting  factors  and  commission 
merchants  in  advances  made  upon  property  consigned  to  them  by  persons  not 
the  owners.  It  is  only  where  the  owner  of  property  invests  another  with  pos- 
session and  other  indicia  of  ownership  and  thus  enables  him  to  impose  upon  a 
factor  and  obtain  advances  upon  the  faith  of  such  apparent  ownership,  that 
he,  the  owner,  would  be  denied  relief  against  the  factor  who  sold  such  property 
and  applied  the  proceeds  to  the  payment  of  the  debt  of  said  apparent  owner. 
And  this,  by  reason  only  of  the  law  of  estoppel. 

8. — Same. 

Where  a  merchant  obtained  from  a  factor  a  loan  of  money  upon  the  false 
representation  that  he  had  in  his  possession  a  certain  number  of  bales  of  cotton 
which  he  would  ship  to  the  factor,  and  thereafter  and  after  the  loan  was  obtained 
the  merchant  obtained  from  a  third  party  possession  of  a  certain  number  of 
bales  of  cotton  to  be  shipped  and  sold  for  the  account  of  said  third  party,  and 
the  merchant  shipped  said  cotton  to  his  factor  who,  without  knowledge  of  the 
facts,  sold  the  cotton  and  applied  the  proceeds  to  the  merchant's  account,  the 
third  party,  the  owner  of  the  cotton,  was  not  estopped  by  any  act  of  his,  and 
was  entitled  to  recover  the  proceeds  from  the  factor. 

4. — Factor — Expenses — Pleading. 

Where,  under  the  facts  stated  in  the  foregoing  paragraph,  in  a  suit  by 
the  owner  of  the  cotton  against  the  factor  for  the  value  of  the  same  the  factor 
neither  pleads  nor  proves  in  the  trial  court  the  amount  of  freight  paid  by 
him  on  the  cotton  nor  the  amount  of  his  commissions  for  the  sale  of  the  same, 
the  claim  for  these  expenses  comes  too  late  on  appeal. 

Appeal  from  the  District  Court  of  Galveston  County.     Tried  below   >. 
before  Hon.  Robert  G.  Street. 

Kleberg,  Davidson  &  Neethe,  for  appellants. — It  appearing  from  the 
uncontradicted  evidence  that  on  the  19th  day  of  December,  1901,  de- 
fendants sold  3aid  cotton  and  applied  the  proceeds  in  part  payment  of 
Burke  &  Buelow's  indebtedness,  and  that  prior  thereto,  namely,  on  the 
25th  day  of  November,  1901,  the  plaintiff  placed  said  cotton  in  the 
possession  of  said  Burke  &  Buelow  with  authority  to  ship  same  to  Gal- 
veston, defendants,  under  the  evidence,  were  not  guilty  of  the  conversion 
of  said  cotton  or  the  proceeds  thereof,  and  the  court  below  erred  in  re- 
turning a  verdict  against  defendants;  also  erred  in  its  charge  to  the 
jury  that  the  defendants  were  guilty  of  conversion,  and  also  erred  in 
not  giving  the  charge  asked  by  defendants,  to  return  a  verdict  for 
defendants.  South  Bend  Iron  Works  Co.  v.  Wagner,  74  S.  W.  Rep. 
(Texas),  601;  Logan  County  Bank  v.  Townsend,  139  U.  S.,  67;  Smith 
v.  Jones,  8  Ark.,  109;  Burford  v.  Fannen,  1  Am.  Dec,  615;  Dealy  v. 
Lance,  2  Speeds,  487;  Dahl  v.  Fuller,  50  Wis.,  501;  Strauss  v.  Schwab, 
104  Ala.,  669. 

It  appearing  from  the  uncontradicted  evidence  that  Kempner  did  not 
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advance  the  sum  of  twenty-five  hundred  dollars,  or  any  other  particular 
sum,  on  the  said  73  bales  of  cotton  (of  which  the  22  bales  in  question 
was  a  part),  but  that  said  twenty-five  hundred  dollars  was  advanced  to 
said  Burke  &  Buelow  upon  the  understanding  that  said  73  bales  were 
to  be  shipped  as  other  cotton  had  been,  and  was  being  shipped,  and  that 
the  proceeds  thereof,  when  sold,  was  to  go  to  the  general  account  of 
the  said  Burke  &  Buelow  with  said  Kempner  as  cotton  factor ;  and  that 
after  said  73  bales  of  cotton  were  shipped  to  the  said  H.  Kempner,  and 
after  he  received  bills  of  lading  therefor  in  the  name  of  the  said  Burke 
&  Buelow,  and  after  he  received  said  73  bales  of  cotton  into  his  posses- 
sion, the  said  Kempner  advanced  other  and  additional  sums  of  money 
on  all  cotton  then  in  his  hands  (including  the  said  73  bales),  and  long 
before  he  (Kempner)  had  any  information  that  appellee  made  any 
claim  to  any  of  said  cotton;  the  court  below  erred  in  charging  the  jury 
as  follows:  "The  defendants  had  no  right  to  apply  the  proceeds  of 
cotton  belonging  to  the  plaintiff  to  the.  payment  of  any  amount  due 
them  by  Burke  &  Buelow  otherwise  than  as  an  advance  made  on  or 
against  the  particular  cotton."  Mills  v.  Johnson,  23  Texas,  325;  Copes 
v.  Perkins,  6  Texas,  150;  Winne  v.  Hammond,  37  111.,  99;  19  Cyc.  of 
Law  &  Proc,  158,  title  "General  Balance  of  Factor,"  and  authorities 
cited;  12  Am.  &  Eng.  Ency.  of  Law  (2d  ed.),  679,  title  "Factors  or 
Commission  Merchants,"  paragraph  2,  sec.  b,  and  authorities  there 
cited;  Chapman  v.  Kent,  3  Duer  (N.  Y.),  234. 

The  evidence  showing  that  after  the  plaintiff  had  actually  placed  the 
cotton  in  question  in  the  hands  of  Burke  &  Buelow,  the  defendants  made 
advances  thereon,  and  it  further  appearing  that  defendants  made  such 
advances  in  good  faith,  and  as  a  cotton  factor,  and  without  knowledge 
as  to  the  alleged  ownership  of  plaintiff,  it  was  the  duty  of  the  court  to 
give  some  charge  as  to  the  rights  of  defendants  growing  out  of  their 
advances  made  subsequent  to  the  25th  of  November,  1901,  when  said 
cotton  was  shipped  by  Burke  &  Buelow.  A  charge  of  similar  nature 
was  held  to  be  a  correct  charge,  in  the  case  of  Morris  v.  Sellers,  46 
Texas,  391,  to  which  the  attention  of  this  court  is  specially  called. 

W.  W.  Dodd,  Mott  &  Armstrong  and  Dougherty  £  Dougherty,  for 
appellee. — It  appearing  from  the  uncontradicted  evidence  that  the  title 
to  the  cotton  was  in  plaintiff,  and  defendants  not  having  shown  that 
plaintiff  was  estopped  to  assert  it,  plaintiff  was  entitled  to  a  peremptory 
instruction.  Low  v.  Moore,  72  S.  W.  Rep.,  421 ;  Phelps  v.  Barkley.  40 
S.  W.  Bep.,  384;  Ryberg  v.  Snell,  2  Wad.  (U.  S.),  403;  Moore  v.  Hill, 
38  Fed.  Rep.,  337;  Sidwell  v.  Warehouse  Co.,  65  S.  W.  Rep.,  437; 
Booker  v.  Jones,  55  Ala.,  275 ;  12  Am.  &  Eng.  Enc.  of  Law,  688. 

REESE,  Associate  Justice. — In  this  case  Hans  Thompson  sues 
Eliza  Kempner  and  I.  H.  Kempner  for  damages  for  conversion  of  22 
bales  of  cotton. 

Upon  trial  with  a  jury  the  trial  court  instructed  a  verdict  for  plain- 
tiff for  the  amount  which  Kempner,  a  factor  and  commission  merchant, 
had  received  for  the  cotton  on  sale  thereof,  less  a  certain  agreed  credit 
From  the  judgment  the  defendants  appeal. 

The  undisputed  evidence  discloses  the  following  facts :    On  November 
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8  and  9,  1901,  Burke  &  Buelow,  merchants  doing  business  at  Beeville, 
Texas,  were  indebted  to  Eliza  Kempner,  doing  business  in  the  name  of 
H.  Kempner,  as  a  cotton  factor  and  commission  merchant  in  Galveston, 
in  the  sum  of  $14,085,  which  was  the  amount  which  had  been  advanced 
to  said  Burke  &  Buelow  by  Kempner  upon  391  bales  of  cotton  consigned 
by  them  to  Kempner  for  sale  on  commission.  On  November  8  Buelow 
applied  to  Kempner  for  a  further  advance  of  $2,500  on  the  cotton  in 
his  hands.  On  account  of  the  state  of  the  account  Kempner  declined 
to  make  the  advance,  but  upon  Buelow's  representations  that  he  had  73 
bales  of  cotton  at  Normanna  which  he  would  ship  to  Kempner,  Kempner 
agreed  to  advance  and  did  advance  to  Burke  &  Buelow  $2,500  upon 
the  73  bales  of  cotton  which  Buelow  promised  to  ship. 

On  November  25  one  Selegid  and  appellee  Hans  Thompson  delivered 
U>  the  agent  of  the  railway  company  at  Normanna  55  bales  of  cotton 
which  were  by  the  agent  marked  S  T  and  numbered  from  1  to  55.  The 
numbers  from  1  to  33  were  put  upon  Selegid's  33  bales,  and  the  num- 
bers from  33  to  55  were  put  upon  the  bales  belonging  to  appellee.  The 
agent  was  told  by  appellee  that  Burke  &  Buelow  would  give  him  ship- 
ping instructions  for  his  cotton.  The  cotton  belonged  to  appellee  and 
was  to  be  shipped  by  Burke  &  Buelow  for  his  account.  Appellee  had 
the  cotton  on  hand  on  the  23d  of  November  and  on  or  about  that  day 
upon  Buelow*s  solicitation  agreed  to  allow  Burke  &  Buelow  to  ship  it 
to  Galveston  for  him  to  be  held  until  the  price  suited  appellee  and  then 
to  be  sold  for  appellee's  account  when  ordered  by  him.  On  the  25th  of 
November,  the  day  the  cotton  was  delivered  at  Normanna  to  the  rail- 
road company,  Burke  &  Buelow  gave  appellee  the  following  receipt: 
"Beeville,  Texas,  11|25|1901.  Received  of  Hans  Thompson  twenty-two 
B|c  to  be  sold  when  he  demands  at  market  price  22  B|c.  Burke  & 
Buelow." 

The  55  bales  were  shipped  to  Kempner  by  Burke  &  Buelow  as  their 
own  cotton  and  as  a  part  of  the  73  bales  promised  upon  which  the 
$2,500  had  been  advanced  on  November  9.  The  other  18  bales  to  make 
out  the  73  bales  were  also  afterwards  shipped.  After  this  cotton  came 
into  Kempner's  hands,  he  having  at  the  time  about  500  bales  of  Burke 
&  Buelow's  cotton,  made  further  advances  to  them  amounting  in  the 
aggregate  to  $3,500.  These  additional  advances  were  made  partly  in 
consideration  of  an  advance  in  the  price  of  cotton  and  partly  upon  the 
faith  of  other  cotton  which  Burke  &  Buelow  agreed  to  ship  and  which 
they  did  ship. 

On  December  19  the  22  bales  of  cotton  were  sold  by  Kempner,  along 
with  other  cotton,  upon  the  order  of  Burke  &  Buelow.  The  price  re- 
ceived by  Kempner  for  the  22  bales  was  $958.48.  All  of  the  cotton 
in  Kempner's  hands  was  sold  during  the  months  of  December,  1901, 
and  January  and  February,  1902,  and  the  proceeds,  after  deducting 
proper  charges,  credited  upon  the  Burke  &  Buelow  account,  leaving  a 
balance  of  $904.69  due  Kempner.  Kempner  had  no  knowledge  or  notice 
that  the  cotton  belonged  to  appellee,  or  that  it  did  not  belong  to  Burke 
&  Buelow,  until  after  it  was  sold. 

It  had  been  agreed  that,  without  prejudice  to  his  claim  as  set  up  in 
this  suit,  appellee  might  prove  his  claim  against  the  bankrupt  estate 
of  Burke  for  the  value  of  the  cotton,  whatever  amount  so  received  by 
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him  to  be  credited  upon  his  claim  against  Kempner,  and  upon  this  claim 
appellee  had  received  $219.92. 

Upon  this  state  of  the  evidence  the  trial  court  charged  the  jury  as 
follows : 

"The  defendants  had  no  right  to  apply  the  proceeds  of  cotton  belong- 
ing to  the  plaintiff  to  the  payment  of  any  amount  due  them  by  Burke 
&  Buelow  otherwise  than  as  advances  made  on  or  against  the  particular 
cotton,  and  could  not  use  the  same  for  the  purpose  of  discharging  ad- 
vances already  made  to  the  said  Burke  &  Buelow  upon  their  agreement 
to  furnish  cotton  to  cover  the  same,  plaintiff's  ownership  of  the  cotton 
that  Burke  &  Buelow  had  no  possession  of  or  control  over  this  particular 
cotton,  previous  to  the  25th  day  of  November,  1901,  and  that  the  ad- 
vances made  to  Burke  &  Buelow  by  defendants  of  $2,500,  claimed  to 
have  been  made  in  part  as  an  advance  on  the  22  bales  of  cotton  in  ques- 
tion, was  made  on  the  8th  and  9th  days  of  November,  1901,  being  all, 
in  the  judgment  of  the  court,  facts  shown  by  the  evidence  beyond  rea- 
sonable controversy,  you  are  therefore  instructed  to  return  a  verdict  in 
this  case  for  the  plaintiff  for  the  sum  of  $958.48,  less  $219.92,  with 
six  percent  interest  thereon  from  the  1st  day  of  January,  1902." 

This  charge  is  assigned  as  error,  and  appellants  insist  that  it  was  an 
invasion  of  the  province  of  the  jury  and  in  effect  deprived  them  of 
their  constitutional  right  to  a  trial  by  jury. 

There  is  no  controversy  about  the  facts  in  evidence.  We  do  not 
understand  that  appellants  claim  that  there  is;  at  least,  no  conflict  in 
the  evidence  is  pointed  out  in  the  brief.  The  ownership  of  the  cotton 
by  appellee  is  shown  not  only  by  his  own  testimony,  but  by  the  receipt 
of  Burke  &  Buelow,  and  he  is  corroborated  as  to  the  delivery  of  the  cot- 
ton, the  date  of  the  delivery  and  the  marking  of  the  same  by  other  wit- 
nesses and  not  a  shadow  of  suspicion  is  cast  upon  his  testimony  by  any 
single  circumstance  in  the  case.  In  fact  the  truth  of  this  evidence  is 
not  disputed  by  appellants  in  their  brief.  The  facts  with  regard  to  the 
advances  made  on  the  cotton,  the  time  when  and  the  circumstances 
under  which  they  were  made,  the  sale  of  the  cotton  and  the  price  obtained 
therefor,  were  all  shown  by  the  evidence  of  I.  H.  Kempner  and  Seins- 
heimer,  who  had  charge  of  the  business  of  H.  Kempner,  and  by  evidence 
furnished  by  them  from  the  books  of  H.  Kempner.  There  is  not  a 
material  fact  in  the  controversy  about  which  there  was  any  issue.  The 
undisputed  evidence  showed  that  at  the  time  the  $2,500  was  advanced 
to  Burke  &  Buelow  the  22  bales  of  cotton  belonged  to  appellee  and  was 
in  his  possession,  and  that  it  was  not  until  some  time  after,  that  there 
was  any  proposition  that  he  should  turn  the  same  over  to  Burke  & 
Buelow  to  be  shipped  for  him.  The  undisputed  evidence,  that  of  Seina- 
heimer,  also  showed  that  the  advances  made  after  this  cotton  came  into 
Kempner's  hands  were  not  made  upon  this  cotton,  but  partly  upon  the 
•advance  in  the  prices  of  all  of  the  cotton  of  Burke  &  Buelow  then  held 
by  Kempner,  amounting  to  over  500  bales,  and  upon  other  cotton  which 
they  promised  to  ship  and  did  ship.  The  account  of  sales  furnished  by 
Kempner  of  the  sale  of  55  bales,  of  which  the  22  bales  was  a  part, 
showed  that  these  22  bales  were  sold  for  amount  stated  in  the  charge 
of  the  court.  The  calculation  was  made  by  a  witness  for  appellee  and 
verified  and  the  amount  is  not  disputed  by  appellants,  and  no  attempt 


1907.]  Kempner  v.  Thompson.  27l 

made  to  show  or  to  indicate  that  the  amount  does  not  represent  the  price 
received  by  Kempner  for  the  cotton. 

There  was  no  issue  to  be  passed  upon  by  the  jury.  It  remained  only 
for  the  court  to  draw  the  proper  legal  deduction  from  the  facts  thus 
established.  (Choate  v.  San  Antonio  &  A.  P.  Ry.  Co.,  90  Texas,  86; 
Supreme  Council  of  A.  L.  of  H.  v.  Anderson,  61  Texas,  301;  Qrinnan 
v.  Dean,  62  Texas,  220;  Low  v.  Moore,  72  S.  W.  Rep.,  421.)  There  was 
no  question  of  the  credibility  of  witnesses  to  be  passed  upon  by  the 
jury,  as  in  Heierman  v.  Robinson  (63  S.  W.  Rep.,  657)  and  McDonald 
v.  Nalle  (91  S.  W.  Rep.,  632). 

Whatever  rights  appellants  may  have  are  based  upon  the  ordinary 
doctrine  of  estoppel.  There  is  no  special  statute  in  this  State,  as  there 
is  in  some  States,  protecting  them  in  advances  made  upon  property  con- 
signed to  them  by  persons  not  the  owners  of  such  property.  If  appellee 
by  his  own  act  invested  Burke  &  Buelow  with  the  indicia  of  ownership 
of  his  cotton,  so  as  to  enable  them  to  impose  upon  appellants,  and  in- 
duce them  to  believe  that  they  were  the  owners  with  authority  to  pledge 
the  same  to  secure  advances,  appellants  would  be  protected  insofar,  and 
only  insofar,  as  they  acted  to  their  detriment  upon  the  faith  of  such 
apparent  ownership  in  Burke  &  Buelow.  This  rule  is  recognized  in  the 
opinion  of  the  court  in  the  case  of  Campbell  &  Rickarby  v.  Penn  (7 
La.  Ann.,  371)  cited  by  appellants,  and  it  was  held  that  only  that  por- 
tion of  the  cotton,  upon  the  promise  to  consign  which  the  advances  were 
made,  which  had  been  delivered  to  the  fraudulent  consignor  at  the 
time  the  advances  were  made,  was  bound  for  such  advances.  Expres- 
sions in  the  separate  opinion  of  Justice  Slidell,  quoted  by  appellants  in 
their  brief,  seem  to  support  their  contention,  but  insofar  as  they  do, 
they  are  inconsistent  with  the  conclusions  of  the  court.  It  may  be 
doubted  if  the  trial  court  did  not  go  farther  than  the  law  warrants  in 
the  conclusion  that  appellee's  cotton  was  liable  for  advances  made  on 
the  particular  cotton.  (12  Am.  &  Eng.  Ency.  of  Law,  688;  Booker  v. 
Jones,  55  Ala.,  275.)     This,  however,  it  is  not  necessary  to  decide. 

So  far  as  the  $2,500  advanced  to  Burke  &  Buelow  on  November  9 
is  concerned  it  was  not,  and  in  the  nature  of  things  could  not  have  been 
induced  by  any  act  of  appellee.  If  Burke  &  Buelow  had  represented 
to  Kempner  that  they  were  the  owners  of  this  identical  22  bales  of  cot- 
ton, and  promised  to  ship  the  same  to  Kempner,  appellee  would  have 
been  in  no  way  responsible  for  the  deception.  He  can  not  be  made  lia- 
ble for  any  deception  practiced  upon  Kempner  by  Burke  &  Buelow  un- 
less he  had  by  his  own  act  contributed  to  such  deception  or  enabled 
Burke  &  Buelow  to  impose  upon  Kempner.  It  is  not  pretended  by 
Kempner  that  he  had  done  so.  The  cotton  was  at  that  time  and  until 
the  25th  of  November  in  his  own  yard,  and  there  had  never  been  even 
a  proposition  that  it  be  turned  over  to  Burke  &  Buelow  to  ship  for  him. 
Kempner  can  not  be  allowed  to  protect  himself  from  the  consequences 
of  his  trust  in  them  by  saddling  the  loss  upon  another  absolutely  inno- 
cent of  any  act  in  the  remotest  degree  tending  to  enable  Burke  &  Bue- 
low to  deceive  him. 

As  to  the  advances  made  after  appellee's  cotton  was  received  by 
Kempner  the  evidence  is  equally  positive  and  undisputed,  in  fact  it 
comes  from  appellants'  own  witnesses,   that  these  advances  were  not 
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made  upon  the  faith  of  this  insignificant  22  bales  of  cotton,  but  upon 
the  general  advance  in  the  price  of  the  500  bales  then  held  by  appel- 
lants and  other  cotton  to  be  shipped.  If  it  were  possible  to  show  to 
what  extent  these  further  advances  were  induced  by  the  apparent  own- 
ership of  Burke  &  Buelow  of  these  22  bales  belonging  to  appellee,  no 
attempt  was  made  to  do  so. 

The  measure  of  appellee's  damages  could  npt  be  less  than  the 
amount  which  appellants  had  received  for  the  cotton,  as  to  which  there 
was  no  dispute.  It  is  contended  that  there  should  have  been  deducted 
from  this  amount  the  freight  paid  and  commissions  charged  for  sell- 
ing the  cotton.  No  such  claim  is  set  up  in  appellants'  pleadings.  Nor 
did  they  introduce  any  evidence  in  support  of  such  claim.  It  is  true 
that  the  account  of  sales  of  the  55  bales  of  cotton,  in  which  was  included 
appellee's  22  bales,  contains  a  statement  of  freight  paid  and  commissions 
charged  on  the  55  bales,  but  this  document  was  introduced  for  another 
purpose  and  no  attempt  was  made  by  appellants  to  show  how  much 
freight  had  been  paid  or  commissions  charged  upon  this  22  bales.  No 
charge  was  requested  upon  this  point,  and  the  objection  is  not  made  in 
the  motion  for  a  new  trial.  The  claim  that  these  expenses  should  have 
been  allowed  comes  too  late  when  presented  for  the  first  time  in  this 
court. 

There  was  no  error  in  giving  the  charge  to  find  for  the  plaintiff  in 
the  amount  stated  in  the  court's  charge. 

This  disposes  of  all  of  the  errors  assigned.  The  judgment  is  af- 
firmed. 

Affirmed. 


Belton  &  Temple  Traction  Company  v.  Albert  Henry. 

Decided  February  13,  1907. 

1.— Charge— Requested  Instruction. 

It  is  proper  to  refuse  a  requested  instruction  where  the  principle  embraced 
is  covered  by  the  charge  drawn  by  the  court. 

8. — Newly  Discovered  Evidence — Diligence. 

Newly  discovered  evidence  is  not  ground  for  a  new  trial  where  no  dili- 
gence was  exercised  to  ascertain  it  in  time,  as  where  the  witness  was  in  at- 
tendance but  compelled  to  leave  before  testifying,  and  no  inquiry  was  made 
as  to  the  facts  which  it  was  now  asserted  that  he  could  prove. 

Appeal  from  the  County  Court  of  Bell  County.  Tried  below  before 
Hon.  W.  R.  Butler. 

Appellant  claimed  that  damages  recovered  for  hogs  of  plaintiff  drown- 
ed in  the  overflow  were  not  proximately  caused  by  the  embankment  of 
defendant's  road  because  the  water  at  the  point  in  question  was  not 
backed  up  thereby  but  came  from  overflow  of  a  stream  not  affected  by 
such  embankment.    The  question  presented  was  one  of  fact. 

Witness  Cole,  whose  newly  discovered  evidence  was  made  ground  for 
a  motion  for  new  trial,  was  present  as  a  witness  and  did  not  disclose 
his  knowledge  of  such  facts  to  defendant's  counsel,  who  talked  with 
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him,  but  did  not  show  what  inquiries  he  made  in  reference  thereto. 
The  witness  was  called  away  and  did  not  testify. 

0.  M.  Felts  and  J.  P.  Kinnard,  for  appellant. 

John  B.  Durrett,  for  appellee. 

EIDSON,  Associate  Justice. — This  is  an  action  brought  in  the 
court  below  by  the  appellee  against  appellant  for  damages  by  reason  of 
an  overflow  of  appellee's  land,  alleged  to  have  been  caused  by  the  negli- 
gent and  improper  construction  of  appellant's  roadbed  or  embank- 
ment. Upon  a  trial  before  a  jury  verdict  and  judgment  were  rendered 
and  entered  in  favor  of  appellee  for  the  sum  of  $228. 

The  second  paragraph  of  the  court's  charge  complained  of  in  appel- 
lant's first  assignment  of  error,  is  not  subject  to  the  criticisms  urged 
against  it.  It,  in  substance,  instructs  the  jury  to  find  for  the  defendant, 
if  they  believe  from  the  evidence  that  the  overflow  of  appellee's  land 
was  not  caused  by  appellant's  embankment,  which  was  proper,  and  the 
special  charge  requested  by  appellant  and  refused  by  the  court  was  prac- 
tically the  same  as  the  paragraph  of  the  main  charge  just  referred  to; 
hence  its  refusal  was  not  error.  The  damages  pleaded  and  for  which 
recovery  was  had  were  the  proximate  result  of  the  failure  of  appellant 
to  properly  construct  its  embankment,  and  hence  were  not  too  remote. 

There  was  no  error  in  the  action  of  the  trial  court  in  overruling  ap- 
pellant's motion  for  a  new  trial  based  upon  alleged  newly  discovered  evi- 
dence, as  it  appears  from  the  record  that  appellant  and  its  attorney 
failed  to  use  any  diligence  in  discovering  said  evidence,  or  in  producing 
the  same  upon  the  trial. 

While  there  was  a  conflict  in  the  testimony,  we  think  the  verdict  and 
judgment  are  amply  supported  by  testimony. 

The  judgment  of  the  court  below  is  affirmed. 

Affirmed. 


Provident  National  Bank  et  al.  v.  C.  D.  Hartnett  &  Company. 

Decided  February  13,  1007. 

1. — Draft— Account — Assignment — Joinder  of  Parties — Plea  of  Privilege. 

A  creditor  attached  to  a  draft  against  his  debtor  his  account  for  the  amount 
of  the  draft,  being  for  the  price  of  a  carload  of  merchandise  ordered  and  re- 
fused on  arrival,  less  the  sum  brought  thereby  on  resale,  but  by  miscalculation 
the  amount  was  for  more  than  the  real  difference  due.  A  bank,  having  cashed 
the  draft,  which  the  debtor  refused  to  accept,  sued  both  him  and  the  drawer 
in  the  county  of  the  tatter's  residence.  Held  (1),  that  the  account  was  as- 
signable; (2)  that  the  draft,  being  for  the  full  amount  of  the  account  due, 
or  more,  and  having  the  account  attached,  operated  as  an  assignment  of  the 
claim  to  the  bank;  (3)  that  the  drawer  and  drawee  were  properly  joined 
as  defendants  in  the  suit  by  the  bank;  (4)  that  the  drawee's  plea  of  privilege 
to  be  sued  in  the  county  of  his  residence  could  not  be  sustained.  Following 
rulings  of  Supreme  Court  herein  on  certified  questions,  100  Texas,  214. 

Vol.  XLV.  Civil— 18. 
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2. — Evidenoe — Intention. 

The   unexpressed   intention   of   the   drawer  that   the  draft   should  operate 
as  an  assignment  of  the  debt  was  not  admissible  in  evidence. 

Appeal  from  the  County  Court  of  McLennan  County.  Tried  below 
before  Hon.  J.  W.  Baker. 

J.  W.  Davis,  for  appellants. — The  intention  of  the  parties  is  involved 
on  an  issue  as  to  whether  or  not  the  draft  was  an  assignment  of  any  fund 
in  the  hands  of  the  drawer,  and  such  intention  can  be  established  along 
with  other  evidence  by  evidence  of  the  parties  to  the  draft.  Wade  v. 
Odle,  54  S.  W.  Bep.,  786;  Robertson  v.  Gourley,  84  Texas,  575;  Ham- 
burg v.  Wood,  66  Texas,  176 ;  Sweeney  v.  Conley,  71  Texas,  545. 

Taylor  &  Gallagher,  for  appellees. — The  court  did  not  err  in  refusing 
to  permit  the  witness,  Foster,  to  testify  to  his  intent  in  attaching  the 
account  to  the  draft  and  cashing  the  same  because  such  testimony  in- 
volved a  legal  conclusion  and  because  it  was  not  attempted  to  be  shown 
that  the  same  was  known  to  or  participated  in  by  appellant  bank,  and 
because  the  character  of  the  transaction  must  be  determined  by  what 
was  said  and  done  at  the  time,  and  not  by  the  secret  intention  of  only 
one  of  the  parties.  Miller  v.  Jannett,  63  Texas,  86 ;  Lewis  v.  Lawrence, 
14  N.  W.  Rep.,  587. 

EIDSON,  Associate  Justice. — This  is  an  action  brought  by  the 
Provident  National  Bank  of  Waco  in  the  court  below  against  appellee 
and  Early,  Foster  &  Co.,  upon  a  draft  drawn,  with  statement  of  account 
attached,  by  Early  Foster  &  Co.  against  appellee,  the  draft  being  for  the 
sum  of  $360.60,  and  the  statement  of  account  attached  thereto  showing 
appellee  to  be  indebted  to  the  said  Early,  Foster  &  Co.  in  the  amount  of 
the  draft 

Appellee  pleaded  its  privilege  to  be  sued  in  the  county  of  its  residence, 
which  was  Parker  County.  Early,  Foster  &  Co.  pleaded  that  appellee 
was  indebted  to  them  in  the  amount  of  the  draft  and  account,  and 
that  they  had  assigned  said  account  to  appellant  bank,  and  prayed  that 
in  the  event  the  bank  should  recover  judgment  against  them,  that  they 
should  have  judgment  against  appellee  for  the  amount  of  such  judgment. 
There  was  a  trial  before  a  jury  and  verdict  and  judgment  rendered  and 
entered  in  favor  of  the  plaintiff  against  Early,  Foster  &  Co.  in  the 
amount  sued  for,  and,  under  a  peremptory  instruction  so  to  do,  the  jury 
returned  a  verdict  in  favor  of  appellee  on  its  plea  of  privilege  to  be  sued 
in  the  county  of  its  residence,  and  judgment  entered  accordingly.  The 
bank  and  Early,  Foster  &  Co.  have  appealed  the  case  to  this  court. 

The  principal  question  presented  for  our  determination  in  this  case 
is  whether  or  not  Early,  Foster  &  Company  were  proper  parties  to  this 
suit.  Entertaining  doubt  as  to  the  proper  solution  of  this  question, 
we  certified  it  to  the  Supreme  Court  for  decision,  and  that  court  held 
that  Early,  Foster  &  Co.  were  proper  parties  to  this  suit.  (Provident 
Nat.  Bank  v.  Hartnett  Co.,  100  Texas,  214.)  Hence  the  court  below 
erred  in  instructing  the  jury  to  find  in  favor  of  appellee  on  its  plea  of 
privilege. 
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The  trial  court  also  erred  in  not  admitting  in  evidence  the  draft  drawn 
by  Early,  Foster  &  Co.  upon  the  appellee  in  favor  of  appellant  bank 
and  the  statement  of  account  attached  to  said  draft.  As  held  by  the 
Supreme  Court,  by  drawing  the  draft  on  their  debtor,  the  C.  D.  Hart- 
nett  Co.,  for  the  full  amount  of  the  debt  claimed  by  them  with  the 
account  attached,  Early,  Foster  &  Co.  assigned  to  the  Provident  National 
Bank  the  said  debt;  and  the  bank  had  the  right,  upon  protest  of  the 
draft,  to  hold  the  drawer  of  the  draft  and  the  debtor  in  the  account 
responsible  so  as  to  repay  to  it  the  sum  advanced  upon  the  draft. 

We  do  not  think  the  unexpressed  intention  of  the  witness  Foster  at 
the  time  that  the  draft  was  presented  to  the  bank  and  paid,  was  com- 
petent evidence  in  this  case,  and  the  exclusion  of  the  testimony  of 
said  witness  as  to  such  intention  was  not  error.  The  drawing  of  the 
draft  with  the  account  attached  in  favor  of  the  bank  and  its  payment  by 
the  bank,  constituted  the  assignment  of  the  claim  independent  of  the 
unexpressed  intention  of  the  assignor. 

The  special  charge,  refusal  to  give  which  is  complained  of  in  appel- 
lant's fifth  assignment  of  error,  does  not  correctly  state  the  law  applica- 
ble to  the  question  to  which  it  relates.  After  the  introduction  in  evi- 
dence of  the  draft,  with  the  account  attached,  and  proof  of  its  payment 
by  the  bank  and  nonpayment  by  the  drawee,  the  trial  court  would  be 
authorized  to  peremptorily  instruct  the  jury  to  find  against  the  Hart- 
nett  Company  on  its  plea  of  privilege.  It  follows  from  what  has  been 
said  above  that  the  trial  court  erred  in  holding  as  matter  of  law  that  it 
had  no  jurisdiction  of  the  Hartnett  Company,  and  also  in  not  permitting 
the  witness  C.  D.  Hartnett  to  be  asked  questions  relating  to  the  merits 
of  the  case. 

For  the  errors  indicated,  the  judgment  of  the  court  below  is  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 


El  Paso  &  Southwestern  Eailroad  Company  v.  W.  D.  Foth. 

Decided  February  13,  1907. 

1. — Hatter  and  Servant — Assumed  Risk — Statute  Construed. 

The  effect  of  the  Act  of  1905  (Gen.  Laws,  p.  386)  was  to  eliminate  the  plea 
of  assumed  risk  in  any  case  where  an  employe  has  an  opportunity  before  being 
injured  to  notify  his  employer,  or  superior  given  authority  to  remedy  defects, 
of  the  existence  of  such  defects,  and  does  notify  such  employer  or  superior 
within  a  reasonable  time.  No  such  notice  is  required  when  the  employer  or 
superior  knows  of  the  defect.  It  also  destroys  the  force  of  a  plea  of  assumed 
risk  where  a  person  of  ordinary  care  would  remain  in  the  service  of  his  em- 
ployer with  knowledge  of  such  defect  and  danger.  The  questions  arising  under 
said  Act  are  questions  of  fact  to  be  determined  by  a  jury. 


Case. 

Where  a  fireman  was  injured  by  the  explosion  of  the  "water  glass"  upon 
the  locomotive,  it  was  a  question  of  fact  for  the  jury  to  determine  whether  a 
person  of  ordinary  care  would  have  remained  in  the  service  of  the  defendant 
company  when  he  knew  that  a  defective  water  glass  was  being  used,  and  the 
danger  attending  its  use. 

8. — Assumed  Bisk — Contributory  Negligence — Distinction. 

Entering  or  remaining  in  the  employment  of  one  who  is  known  to  furnish 
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defective  appliances  might  be  assuming  the  risks  arising  therefrom,  but  it 
would  not  be  contributory  negligence.  The  latter  is  the  doing  of  some  such 
act  or  omission  amounting  to  the  want  of  ordinary  care,  as,  concurring  with 
some  negligent  act  of  the  master,  is  the  proximate  cause  of  the  injury  for 
which  redress  is  sought.  The  first  is  an  intelligent  choice,  the  latter  is  care- 
lessness. 

4. — Safe  Appliance— Question  for  Jury. 

Whether  or  not  a  given  appliance  (in  this  case  a  water  glass  upon  a  loco- 
motive) was  a  safe  one,  was  a  question  to  be  determined  by  a  jury  and  not 
by  the  railroad  company.  Evidence  considered,  and  held  to  sustain  a  finding 
that  the  defendant  was  guilty  of  negligence  in  failing  to  use  an  improved 
water  glass. 

5. — Assumed  Bisk — Passage  of  Law. 

The  Act  of  April,  1005,  inured  to  the  benefit  of  those  already  in  employ- 
ment as  well  as  to  those  subsequently  entering  employment,  and  applied  to 
defects  in  original  construction  as  well  as  to  those  which  arose  from  a  failure 
to  keep  appliances  up  to  the  proper  standard  of  safety. 

6. — Defective  Brief — Statement. 

Where,  in  lieu  of  a  statement  under  an  assignment  of  error,  reference  is 
made  to  many  pages  of  evidence  copied  in  the  brief  under  other  assignments, 
and  to  certain  pages  of  the  transcript,  it  is  not  a  compliance  with  the  rules 
for  the  preparation  of  briefs. 

7. — Seasonable  Care— Evidence. 

The  mere  fact  that  a  railroad  company  purchases  its  appliances  from  the 
greatest  manufacturer  of  the  same  in  the  world  is  not  of  itself  conclusive 
evidence  that  it  was  not  guilty  of  negligence. 

8. — Assumed  Bisk — Act  Constitutional. 

The  Act  of  1005,  concerning  assumed  risks  is  constitutional.  The  Legisla- 
ture has  the  authority  to  compel  the  adoption  by  railroad  companies  of  devices 
and  appliances  for  the  protection  of  those  in  their  service;  can  declare  that 
the  doctrine  of  fellow  servants  shall  not  apply  in  cases  arising  between  rail- 
ways and  their  employes,  and  can  alter,  change  or  abolish  the  Taw  of  assumed 
risks.  In  determining  the  constitutionality  of  a  law  the  same  rules  do  not 
apply  to  laws  for  the  regulation  of  corporations,  creatures  of  the  law>  as  apply 
to  the  government  of  natural  persons  not  engaged  in  public  service. 

9. — Same — Police  Power. 

The  regulation  of  railroads  by  the  State  is  but  the  exercise  of  its  police 
power  over  the  creatures  of  its  own  creation,  and  there  is  no  limit  to  this 
power  except  that  it  must  be  exercised  for  the  comfort,  safety  or  welfare  of 
society;  that  it  must  not  destroy  any  charter  privileges,  nor  interfere  with 
any  vested  rights.  , 

10^-^ame— Biscrlmlnation. 

The  Act  of  1005,  concerning  assumed  risks,  is  not  unconstitutional  because 
of  unjust  discrimination  in  favor  of  interurban  electric  railways.  Legislation 
is  not  discriminatory  that  applies  alike  to  all  of  the  same  class. 

11. — Passage  of  Act — Invalidity— Proof. 

The  journals  of  the  Legislature  can  not  be  looked  to  to  invalidate  a  stat- 
ute which  was  signed  by  the  President  of  the  Senate  and  Speaker  of  the  House 
and  approved  by  the  Governor.  These  facts  afford  conclusive  evidence  that 
the  Act  was  passed  in  the  manner  required  by  the  Constitution. 

19. — Same — Case  Distinguished. 

The  case  of  Missouri,  K.  k  T.  Ry.  Co.  v.  McGlamory,  02  Texas,  150,  does 
not  hold  that  irregularity  in  the  passage  of  a  law  may  be  shown  by  the  jour- 
nals of  the  Legislature,  but  merely  that  they  may  be  looked  to  in  determining 
when  a  statute  went  into  effect. 
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Appeal  from  the  District  Court  of  El  Paso  County.  Tried  below  be- 
fore the  Hon.  J.  M.  Qoggin. 

Patterson,  Buckler  &  Woodson,  for  appellant. 

Jno.  L.  Dyer,  for  appellee. 

No  briefs  reached  the  Beporter. 

PLY,  Associate  Justice. — Appellee  instituted  this  suit  for  damages, 
alleging  that  on  August  26,  1905,  he  was  in  the  service  of  appellant,  as 
a  locomotive  fireman,  and  that  while  he  was  on  a  locomotive,  engaged 
in  his  duties  as  fireman,  the  water  glass  on  the  locomotive  exploded  and 
destroyed  his  left  eye.  It  was  alleged  that  .the  water  glass  was  defective 
in  being  too  thin  to  withstand  the  pressure  of  water  and  steam,  that 
it  was  not  properly  adjusted,  that  it  had  not  been  inspected  and  tested 
and  that  the  glass  was  not  provided  with  a  proper  screen  or  guard  so 
as  to  hold  the  glass  in  case  of  an  explosion. 

Appellant  answered  that  it  was  impossible  to  protect  the  water  glass 
so  as  to  prevent  explosions  and  possible  injury,  that  appellee  knew  this 
when  he  entered  appellant's  service  and  that  the  glass  was  liable  to 
burst  and  fly  to  pieces  and  so  knowing  he  continued  in  appellant's  em- 
ployment and  therefore  had  assumed  the  risk  and  was  guilty  of  con- 
tributory negligence. 

A  trial  by  jury  resulted  in  a  verdict  and  judgment  for  appellee  in  the 
sum  of  $4,000. 

The  water  glass  mentioned  in  the  petition  is  a  tube  made  of  glass  V2 
or  %  of  an  inch  by  10  or  12  inches,  and  is  placed  on  each  locomotive 
to  indicate  how  much  water  is  in  the  boiler.  The  water  glass  stands 
straight  up  in  front  of  the  boiler  head,  in  the  cab  of  the  engine,  and  is 
connected  with  the  water  in  the  boiler  by  a  valve  at  the  top  and  one 
at  the  bottom  and  through  these  valves  water  from  the  broiler  enters 
the  water  glass.  The  water  glass  that  exploded  was  protected  by  metal 
shields  with  slots  or  openings  in  them  running  the  full  length  of  the 
glass,  about  %  an  inch  wide,  there  being  four  of  the  slots.  It  was  shown 
that  other  railroads  used  a  wire  shield  that  went  over  the  glass,  the 
meshes  being  about  %  of  an  inch  in  size,  making  about  sixty-four  meshes 
to  the  square  inch.  The  piece  of  glass  that  destroyed  appellee's  eye  could 
not  have  passed  through  the  meshes  of  the  screen  used  by  other  railroads 
to  protect  the  water  glasses.  Appellee  while  in  discharge  of  his  duty 
as  a  fireman  had  his  left  eye  destroyed  by  the  explosion  of  the  water 
glass  throwing  a  piece  of  glass  into  the  eye.  If  the  glass  had  been  prop- 
erly protected  the  injury  to  appellee  would  not  have  occurred.  Appellee 
did  not  assume  the  risk  arising  from  the  use  of  the  water  glass,  pro- 
tected as  it  was,  nor  was  he  guilty  of  contributory  negligence  on  account 
of  remaining  in  the  service  of  a  company  using  such  appliances. 

The  Twenty-ninth  Legislature  passed  the  following  act:  "Be  it  en- 
acted by  the  Legislature  of  the  State  of  Texas:  Section  1.  That  in  any 
suit  against  a  person,  corporation  or  receiver  operating  a  railroad  or 
street  railway  for  damages  for  the  death  or  personal  injury  of  an  em- 
ploye or  servant,  caused  by  the  wrong  or  negligence  of  such  person,  cor- 
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poration  or  receiver,  that  the  plea  of  assumed  risk  of  the  deceased  or 
injured  employe  where  the  ground  of  the  plea  is  knowledge  or  means  of 
knowledge  of  the  defect  and  danger  which  caused  the  injury  or  death 
shall  not  be  available  in  the  following  cases : 

"First.  Where  such  employe  had  an  opportunity  before  being  in- 
jured or  killed  to  inform  the  employer  or  a  superior  entrusted  by  the 
employer  with  the  authority  to  remedy  or  cause  to  be  remedied  the  de- 
fect, and  does  notify  or  cause  to  be  notified  the  employer  or  superior 
thereof  within  a  reasonable  time,  provided  it  shall  not  be  necessary  to 
give  such  information  where  the  employer  or  such  superior  thereof  al- 
readv  knows  of  the  defect. 

"Second.  Where  a  person  of  ordinary  care  would  have  continued  in 
the  service  with  the  knowledge  of  the  defect  and  danger,  and  in  such 
case  it  shall  not  be  necessary  that  the  servant  or  employe  give  notice  of 
the  defect  as  provided  in  subdivision  1  hereof."  Gen.  Laws,  1905,  p. 
386.  That  act  took  effect  on  April  24,  1905,  and  was  therefore  in  effect 
when  appellee  was  injured  on  August  26,  1905. 

The  effect  of  that  law  is  to  eliminate  the  plea  of  assumed  risk  in  any 
case,  where  an  employe  has  an  opportunity  before  being  injured  to 
notify  his  employer  or  a  superior  given  authority  to  remedy  defects,  of 
the  existence  of  such  defects,  and  does  notify  such  employer  or  superior 
within  a  reasonable  time.  No  notice  is  necessary  when  the  employer  or 
superior  knows  of  the  defect.  It  also  destroys  the  force  of  a  plea  of  as- 
sumed risk  where  a  person  of  ordinary  care  would  remain  in  the  service 
of  his  employer  with  knowledge  of  such  defect  and  danger.  Of  course, 
the  matters  as  to  whether  an  employe  has  an  opportunity  to  notify  his 
employer,  and  does  or  does  not  notify  him,  and  as  to  a  person  of  ordinary 
care,  with  knowledge  of  the  defect,  remaining  in  the  service  of  the  em- 
ployer, are  questions  of  fact  to  be  determined  by  a  jury,  and  the  court 
very  properly  submitted  those  matters  to  the  jury. 

The  testimony  tended  to  show  that  the  metal  shield  used  by  appellant 
around  its  water  glass  was  defective  in  not  being  so  constructed  as  to 
minimize  the  chances  for  pieces  of  glass  to  be  driven  out  by  an  explosion 
with  such  force  as  to  injure  the  employes,  whose  duties  brought  them 
in  proximity  to  it.  It  was  a  defect  in  construction  that  would  clearly 
come  within  the  purview  of  the  statute  of  1905.  The  evidence  estab- 
lished the  defect,  and  justified  the  submission  of  the  question  as  to 
whether  a  person  of  ordinary  care  would  have  remained  in  the  service 
of  appellant,  when  he  knew  that  a  defective  water  glass  was  being  used 
and  the  danger  attending  its  use.  The  jury  was  justified  by  the  evidence 
in  finding  that  there  was  a  defect  and  that  appellee,  although  he  knew  of 
the  defect,  was  justified  in  remaining  in  the  service  of  appellant. 

There  is  no  antagonism  between  the  proposition,  as  stated  in  the 
charge,  that  railroad  companies  are  not  insurers  of  the  safety  of  their 
employes,  and  the  propositions  of  law  contained  in  the  statute  here- 
inbefore copied,  and  there  was  nothing  in  the  statement  of  the  different 
propositions  calculated  to  mislead  or  confuse  a  jury. 

How  the  question  of  whether  a  person  of  ordinary  care  would  have 
remained  in  the  employment  of  appellant  after  he  knew  the  manner  in 
which  the  water  glass  was  equipped,  was  to  be  ascertained,  is  not  clearly 
indicated  by  appellant,  but  it  is  insisted  that  a  jury  should  not  have 
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decided  it.  It  had  to  be  decided  by  someone,  and  being  purely  a  question 
of  fact  we  know  of  no  other  that  had  the  authority,  under  the  law  of 
Texas,  to  decide  it,  except  a  jury.  When  they  determined  that  issue  in 
the  affirmative,  as  the  evidence  undoubtedly  justified  them  in  doing,  the 
question  of  assumed  risk  was  removed  from  the  case. 

It  is  argued  by  appellant  that  appellee  must  have  been  guilty  of  con- 
tributory negligence  if  he  knew  of  the  defects  in  the  water  glass,  but 
that  does  not  necessarily  follow.  If  he  had  not  been  relieved  from  the 
imputation  of  assuming  the  risk  by  the  Legislature  making  the  test  the 
conduct  of  a  person  of  ordinary  care,  a  knowledge  of  the  defects  would 
create  the  state  of  assumed  risk,  but  not  of  contributory  negligence. 
The  distinction  between  the  two  must  be  observed  or  confusion  will  re- 
sult in  the  application  of  the  rules  pertaining  to  the  two  defenses.  When 
it  was  proved  that  sevent}r-five  or  eighty  persons  were  using  engines  on 
appellant's  railroad  equipped  with  water  glasses,  guarded  as  was  the 
one  that  exploded  and  hurt  appellee,  it  would  seem  that  fact  alone  would 
show  that  persons  of  ordinary  care  would  use  such  engines,  and  justified 
the  jury  in  eliminating  the  question  of  assumed  risk  from  the  case. 
When  that  defense  is  removed  from  the  case  it  does  not  necessarilv  fol- 
low,  because  appellee  knew  of  the  defects  in  the  water  glass  that  he 
was  guilty  of  contributory  negligence  in  remaining  in  the  service  of  his 
employer.  The  rules  of  assumed  risk  and  contributory  negligence  are 
dependent  on  widely  separated  tests  and  principles.  Entering  the  em- 
ployment of  one  who  is  known  to  furnish  defective  appliances  might  be 
assuming  the  risks  arising  therefrom,  but  it  is  not  contributory  negli- 
gence. The  latter  is  the  doing  of  some  such  act  or  omission  amounting 
to  a  want  of  ordinary  care,  as  concurring  with  some  negligent  act  of  the 
defendant,  is  the  proximate  cause  of  the  injury  for  which  redress  is 
sought.  There  must  be  some  positive  act  of  commission  or  omission 
that  caused  the  injury  or  contributed  thereto.  To  illustrate,  if  the  ex- 
plosion had  been  caused  by  allowing  the  water  to  get  too  low  in  the 
boiler  and  it  had  been  the  duty  of  appellee  to  keep  the  water  up  to  the 
safety  mark,  he  might  have  been  guilty  of  contributory  negligence  in 
failing  to  perform  his  duty.  Or  if  he  had  been  working  with  the 
water  glass  at  the  time  and  thereby  caused  the  explosion,  such  might 
have  been  contributory  negligence.  He  was  doing  nothing  of  the  kind, 
but  was  engaged  in  the  performance  of  the  duty  of  sweeping  the  cab 
when  the  explosion  took  place.  It  is  not  pretended  that  the  explosion 
took  place  on  account  of  any  act  of  commission  or  ommission  on  his 
part,  but  was  caused  by  the  inherent  power  of  the  hot  water  or  steam. 
The  glass  not  being  properly  guarded  flew  out  and  struck  appellee. 

Assumed  risk  refers  to  a  general  course  of  action  in  connection  with 
the  master's  way  of  doing  business  and  the  appliance  furnished;  con- 
tributory negligence  refers  to  the  question  as  to  whether  the  servant 
acted  prudently  in  connection  with  a  certain  matter  that  arose  for  his 
consideration  at  a  certain  time  and  place.  The  first  is  an  intelligent 
choice,  the  latter  is  carelessness.  In  the  case  of  Mundle  v.  Hill  Mfg. 
Co.  (Me.),  30  Atl.  Bep.,  16,  it  was  said:  "Assuming  the  risks  of  an 
employment  is  one  thing,  and  quite  a  different  thing  from  incurring  an 
injury  through  contributory  negligence."  Again  in  the  case  of  Demp- 
sey  v.  Sawyer  (Me.),  49  Atl.  Rep.,  1035,  it  was  held:    "There  is  an 
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essential  difference  between  the  defense  of  contributory  negligence  and 
the  defense  of  assumption  of  risk,  a  difference  often  obscured,  but 
which  should  be  kept  clear  in  the  mind  for  a  correct  understanding  of 
the  relative  rights  and  duties  of  master  and  servant,  as  to  the  dangers 
arising  from  the  use  of  defective  machinery  or  appliances.  Contribu- 
tory negligence  is  a  breach  of  the  legal  duty  of  due  care  imposed  by  law 
upon  the  servant,  however  unwilling  or  protesting  he  may  be.  Assump- 
tion of  risk  is  not  a  duty,  but  is  purely  voluntary  upon  the  part  of  the 
servant.  The  risk  from  the  master's  breach  of  duty  never  rests  upon 
the  protesting  or  unwilling  servant.     Volens,  not  sciens,  is  the  test." 

We  conclude  that  mere  knowledge  of  the  defects  in  the  water  glass 
did  not  constitute  contributory"  negligence.  There  was  no  want  of  or- 
dinary care  upon  the  part  of  appellee  at  the  time  of  the  explosion  and 
hence  he  could  not  have  been  guilty  of  contributory  negligence.  It  can 
not  be  held  that  acquiescence  with  knowledge  is  contributory  negligence. 
(Hesse  v.  Columbus,  S.  &  H.  Ry.  (Ohio),  50  N.  E.  Rep.,  354.)  As  said 
by  Labatt  in  his  work  on  Master  and  Servant,  p.  906,  sec.  353 :  "The 
reasons  for  not  inferring  negligence,  as  a  matter  of  law,  under  such 
circumstances,  are,  of  course,  stronger  if  it  appears  that  the  practice  in 
question  was  pursued  not  only  by  the  coservants  of  the  injured  person, 
but  also  by  servants  in  other  concerns  of  the  same  kind  as  that  carried 
on  by  his  employer."  See  also  Florida  Cent.  &  P.  Ry.  v.  Mooney  (Fla.), 
24  So.  Rep.,  148;  Illinois  Cent.  Ry.  v.  Clark  (Ky.),  55  S.  W.  Rep.,  699; 
St.  Louis  Cordage  Co.  v.  Miller,  126  Fed.  Rep.,  503,  and  Johnson  v. 
Southern  Pac.  Ry.,  196  U.  S.,  1.  None  of  the  decisions  cited  by  appel- 
lant is  in  conflict  with  the  propositions  hereinbefore  expressed. 

The  rule  herein  stated  is  well  sustained  by  the  Supreme  Court  of 
Texas  in  the  case  of  Texas  N.  0.  Ry.  v.  Kelly,  98  Texas,  123,  wherein 
it  is  said :  "If  knowing  its  condition,  Kelly  had  used  the  defective  hand- 
car without  any  order  of  his  superior  officer  to  do  so,  but  it  appeared  that 
under  like  circumstances  a  reasonably  prudent  man  would  have  made 
the  same  use  of  the  car,  he  could  not  be  charged  with  contributory  neg- 
ligence, but  the  charge  imposed  upon  Kelly  the  duty  to  show  in  addition 
that  he  was,  at  the  time,  acting  under  the  order  of  a  superior  officer 
in  order  to  exonerate  him  from  the  charge  of  contributory  negligence." 
In  this  case  appellant  desired  a  verdict  instructed  for  it,  regardless  of 
whether  a  reasonably  prudent  man  would  have  worked  on  the  engine 
under  the  circumstances  or  not.    (Green  v.  Cross,  79  Texas,  132.) 

If  the  contention  made  by  appellant,  that  the  question  of  whether 
an  appliance  is  a  reasonably  safe  one  should  always  be  left  to  railway 
companies,  and  should  never  be  inquired  into  by  courts  or  juries,  should 
be  sustained,  railroad  companies  could  never  be  held  liable  for  injuries 
arising  from  defective  appliances  furnished  to  their  servants.  Whatever 
may  be  the  attitude  of  the  courts  of  the  United  States  or  other  States, 
such  a  rule  finds  no  countenance  or  support  in  the  decisions  of  Texas. 
A  railroad  company  can  not.be  heard  to  justify  its  negligence  in  failing 
to  exercise  ordinary  care  in  selecting  the  appliances  to  be  furnished  its 
employes,  by  a  statement  that  it  has  the  authority  to  choose  its  own 
appliances  no  matter  how  defective.  The  doctrine  of  the  right  of  the 
master  to  carry  on  his  business  in  his  own  way  may  be  conceded,  but  it 
is  not  so  sacred  a  right  that  a  court  or  jury  can  not  inquire  into  it  to 
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ascertain  if  he  has  negligently  injured  his  servant.  The  master  may  run 
his  business  in  the  way  to  suit  himself,  but  subject  to  an  inquiry  as  to 
whether  ordinary  care  was  used. 

It  was  the  duty  of  the  railway  company  to  use  ordinary  care  to  pro- 
vide its  engines  with  the  best  appliances  and  improvements  for  the  pro- 
tection of  its  employes  and  it  was  a  question  of  fact  as  to  whether  such 
care  was  exercised.  The  final  arbiter  as  to  the  exercise  of  such  care  can- 
not be  the  master,  who  of  all  others  would  be  the  most  unfit  tribunal 
to  decide  upon  its  own  care,  but  must  be  an  impartial  jury  in  a  court  of 
law  and  justice.  The  evidence  in  this  case  shows  the  wisdom  of  such 
a  rule,  for  it  clearly  appears  that  a  use  of  the  proper  means,  at  the 
hands  of  appellant,  in  screening  its  water  glasses,  would  have  protected 
its  employes  from  the  dangers  attendant  upon  the  use  of  open  slotted 
guards,  that  practically  give  no  protection  against  constantly  recurring 
explosions  of  the  glasses.  As  said  by  the  Supreme  Court  of  the  United 
States  in  the  case  of  Choctaw,  0.  &  G.  Ry.  v.  McDade,  191  TJ.  S.,  64; 
"Where  no  necessity  exists  as  in  the  present  case,  for  the  use  of  dangerous 
appliances,  and  where  it  is  a  matter  requiring  only  due  skill  and  care 
to  make  the  appliances  safe,  there  is  no  reason  why  an  employe  should 
be  subjected  to  dangers  wholly  unnecessary  to  the  proper  operation  of 
the  business  of  the  employer." 

It  was  established,  by  a  preponderance  of  the  evidence,  that  a  device 
for  protecting  against  explosions  was  in  use  by  other  railroads  that  was 
much  safer  than  the  one  used  by  appellant,  and  much  of  the  evidence 
tended  to  show  that  such  a  device  was  an  absolute  protection.  It  ap- 
peared that  appellant  had  adopted  it  on  some  of  its  engines,  and  that 
it  could  be  substituted  for  the  older  device  in  a  few  minutes  and  at  a 
small  cost.  The  failure  to  adopt  the  safer  and  better  device  raised  the 
issue  as  to  the  exercise  of  ordinary  care  in  the  selection  of  its  appliances 
by  appellant,  and  it  was  properly  submitted  to  the  jury.  This  proposi- 
tion is  upheld  in  Missouri,  K.  &  T.  Ry.  v.  Carter,  95  Texas,  461,  where 
it  was  held :  "The  testimony  in  this  case  tended  to  prove  that  each  of 
two  different  kinds  of  spark-arresters  was  used  by  railroad  companies 
and  each  was  considered  by  experienced  railroad  men  as  better  than  the 
other,  which  produced  a  condition  in  which  it  was  necessary  for  the 
railroad  company  to  make  a  choice  between  the  two.  Under  this  state 
of  facts,  it  was  the  duty  of  the  railroad  company  to  exercise  ordinary 
care, — that  is,  such  care  as  a  man  of  ordinary  prudence  would  exercise 
under  like  circumstances  to  select  and  use  the  better  of  the  two,  but, 
having  used  such  care  as  the  law  requires,  it  can  not  be  held  that  a  fail- 
ure of  judgment  honestly  exercised  in  an  attempt  to  discharge  the  duty 
should  render  the  company  liable."  It  would  seem  apparent  that  a 
metalic  screen  with  very  small  meshes  would  afford  more  protection  from 
an  explosion  of  glass  than  four  upright  pieces  of  metal,  perhaps  one- 
half  an  inch  apart.  It  was  the  duty  of  the  railway  company  to  use  or- 
dinary care  to  provide  its  engines  with  the  best  approved  devices  for  pre- 
venting injuries  from  the  explosion  of  its  water  glasses. 

We  do  not  conceive  that  there  is  any  merit  in  the  contention  that,  as 
appellee  was  in  the  employment  of  appellant  when  the  Act  of  1905 
went  into  effect  and  had  assumed  before  that  the  risks  arising  from  use 
of  the  water  glass,  which  was  in  the  same  condition  at  that  time  as  when 
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the  injury  was  inflicted,  the  law  did  not  apply  to  him.  When  the  stat- 
ute went  into  effect  in  April,  1905,  the  law  as  to  assumed  risks  was 
changed  according  to  the  terms  of  that  Act  and  had  the  same  applica- 
tion to  appellee  that  it  did  to  those  who  might  accept  employment  there- 
after. (Coley  v.  North  Carolina  Ry.  (N.  C),  57  L.  R.  A.,  817.)  We 
think  there  can  be  no  doubt  that  the  defect  referred  to  in  the  statute  is 
applicable  as  well  to  defects  in  the  original  construction  as  to  those 
arising  from  a  failure  to  keep  the  appliance  up  to  the  standard  of  safety. 
This  conception  of  the  law  is  amply  sustained  by  cases  cited  in  the  notes 
to  the  case  last  above  cited,  among  the  number,  Central  of  Geo.  Ry.  v. 
Lamb  (Ala.),  26  So.  Rep.,  969;  Ellis  v.  Pierce  (Mass.),  51  N.  E.  Rep., 
974,  and  Gunn  v.  New  York,  etc.,  Ry.  (Mass.),  50  N.  E.  Rep.,  1031. 

The  fifth  assignment  of  error  states  that  "the  court  erred  in  refusing 
to  give  to  the  jury  defendant's  special  charge  No.  3,"  and  the  sixth  states 
that  "the  court  erred  in  refusing  to  give  defendant's  special  charge  No. 
4."  For  the  statements  under  the  two  assignments  reference  is  made  to 
many  pages  of  evidence  copied  in  the  brief  under  the  first,  second,  third 
and  fourth  assignments  of  error  and  to  certain  pages  of  the  transcript. 
Neither  the  charges  nor  their  substance  are  copied  in  the  brief.  It  is 
not  incumbent  upon  this  court  to  consider  assignments  of  error  under 
which  such  statements  are  made.  (Haley  v.  Davidson,  48  Texas,  615.) 
It  may  be  stated,  however,  that  the  law  as  applicable  to  the  facts  was 
given  by  the  court  and  there  was  no  necessity  for  other  charges,  even 
though  they  were  correct  expositions  of  the  law. 

The  charge  is  not  open  to  the  criticisms  contained  in  the  seventh  as- 
signment of  error.  It  did  not  invade  the  province  of  the  jury  and  did 
not  assume  that  it  was  negligent  in  appellant  not  to  guard  its  water 
glass  with  a  wire  screen.  There  was  evidence  to  the  effect  that  the 
glass  was  not  properly  guarded  and  the  court  did  not  err  in  presenting 
that  issue  to  the  jury. 

The  eighth  assignment  of  error  is  disposed  of  by  what  has  been  said 
hereinbefore  in  the  discussion  of  the  questions  of  assumed  risks  and 
contributory  negligence.  It  was  not  error  to  submit  to  the  jury  the  ques- 
tion as  to  whether  a  person  of  ordinary  care  would  have  remained  in  the 
employment  of  appellant  with  a  knowledge  of  the  defect  in  the  water 
glass. 

The  contention  of  appellant  that,  because  the  guards  on  their  water 
glasses,  or  some  of  them,  were  the  kind  "placed  upon  engines  by  the 
Baldwin  Manufacturing  Co.,  of  Philadelphia/'  which  is  asserted  "to  be 
"the  greatest  manufacturer  of  engines  in  the  world/'  it  could  not  be 
guilty  of  negligence  in  using  such  guards,  can  not  be  sustained.  Two 
of  the  largest  systems  of  railways  in  the  world  had  displaced  the  "Bald- 
win slotted  guard/'  because  it  was  not  deemed  a  safe  device,  for  the  pur- 
poses for  which  it  was  intended,  and  even  appellant  itself  had  begun  the 
work  of  displacing  it,  and  were  using  in  its  stead  a  wire  screen  which 
witnesses  swore  was  much  safer  than  the  ones  with  the  metallic  bars. 
There  was  evidence  to  sustain  the  verdict  of  the  jury. 

The  Act  of  1905  is  not  "oppressive,  arbitrary  or  unreasonable"  nor 
is  it  unconstitutional.  Similar  acts  have  been  in  existence  in  England, 
Canada  and  different  States  of  the  union  and  have  been  uniformly 
sustained  by  the  courts  of  last  resort.    Similar  laws  have  been  sustained 
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also  by  the  Supreme  Court  of  the  United  States.  (McGuire  v.  Chicago, 
B.  &  I.  By.  (Iowa),  108  N.  W.  Rep.,  902;  New  York  &  N.  E.  Ry.  v. 
Bristol,  151  U.  S.,  567;  Gulf,  C.  &  S.  P.  Ry.  v.  Ellis,  165  XT.  S.,  158; 
Buffalo  East  Side  Ry.  v.  Buffalo  St.  Ry.  Co.,  Ill  N.  Y.,  131;  People  v. 
Boston  &  A.  Ry.,  70  N.  Y.,  569.)  It  is  true  as  said  by  the  Court  of  Ap- 
peals of  New  York  in  the  last  cited  case:  "Railroad  corporations  hold 
their  property  and  exercise  their  functions  for  the  public  benefit,  and 
are  therefore  subject  to  legislative  control.  The  Legislature  which  has 
created  them,  may  regulate  the  mode  in  which  they  shall  transact  their 
business,  the  price  which  they  shall  charge  for  the  transportation  of 
freight  and  passengers,  the  speed  at  which  they  may  run  their  trains, 
and  the  way  in  which  they  may  cross  or  run  upon  highways  and  turn- 
pikes used  for  public  travel.  It  may  make  all  such  regulations  as  are 
appropriate  to  protect  the  lives  of  persons  carried  upon  railroads,  or 
passing  upon  highways  crossed  by  railroads."  It  could  also  be  added 
that  the  Legislature  has  the  authority  to  compel  the  adoption  of  devices 
and  appliances  for  the  protection  of  those  in  the  service  of  railways,  can 
declare  that  the  doctrine  of .  fellow  servants  shall  not  apply  in  cases 
arising  between  railways  and  their  employes,  and  can  perforce,  alter, 
change  or  abolish  the  law  of  assumed  risks. 

In  discussing  the  constitutionality  of  laws,  the  mistake  is  too  often 
made  of  endeavoring  to  apply  the  same  rules  in  the  government  of 
natural  persons  not  engaged  in  public  occupations,  to  the  control  of 
creatures  of  law,  whose  very  existence  rests  in  the  hands  of  the  legisla- 
tive branch  of  the  government  and  which  can  and  must  be  regulated  in 
a  manner  that  individuals,  in  pursuit  of  private  occupations,  with  a  due 
regard  to  the  principles  of  free  government  and  the  rights  of  personal 
liberty,  can  not  be  regulated.  Barring  an  interference  with  vested  rights, 
rights  of  property  and  the  obligations  of  existing  contracts,  the  Legis- 
lature may  impose  upon  private  corporations,  engaged  in  serving  the 
public,  any  additional  restriction  and  burden  that  the  public  good  may 
require  or  render  proper  and  expedient. 

The  statute  of  1905  interferes  with  no  vested  right  and  does  not  in 
any  manner  impair  the  obligation  of  contracts,  but  it  is  a  measure  passed, 
undoubtedly,  to  better  protect  the  lives  and  limbs  of  those  who  are  in 
the  employment  of  railroads  or  street  railways.  It  is  an  exercise  of 
the  police  power  of  the  State  over  the  creatures  that  it  has  by  its  legis- 
lative fiat  brought  into  existence.  "This  police  power  of  the  State  ex- 
tends to  the  protection  of  the  lives,  limbs,  health,  comfort  and  quiet  of 
all  persons,  and  the  protection  of  all  property  within  the  State."  Cool- 
ers Const.  Lim.,  7  ed.,  p.  831.  The  exercise  of  this  police  power  is  the 
exercise  of  a  power  belonging  to  State  sovereignty,  reserved  and  protected 
by  the  Constitution  of  the  United  States. 

The  clause  of  the  Constitution  which  forbids  the  passage  of  laws  im- 
pairing the  obligation  of  contracts,  is  frequently  invoked  by  private  cor- 
porations to  prevent  the  Legislatures  of  the  States  from  regulating  and 
.controlling  them,  but  it  is  uniformly  held  by  Federal  and  State  courts 
that  they  are  subject  to  such  regulations  from  time  to  time  as  may  be 
deemed  necessary  to  guard  the  rights  of  individuals  and  other  corpora- 
tions, shield  the  public  health  and  protect  the  safety  of  life  and  limb. 
There  is  no  limit  to  this  police  power,  except  that  it  must  be  exercised 


284  Texas  Civil  Appeals  Repobts,  Vol.  45.      [February, 

for  the  comfort,  safety  or  welfare  of  society;  that  it  must  not  destroy  any 
charter  privilege,  nor  interfere  with  any  vested  right.  The  State  of 
Texas  has  not  transgressed  these  bounds  in  restricting  the  defense  of 
assumed  risk. 

The  Act  of  1905  is  not  unconstitutional  because  of  unjust  discrimina- 
tion in  favor  of  interurban  electric  railways,  which  are  not  embraced 
within  the  terms  of  the  statute.  The  argument  in  favor  of  that  position, 
is  answered  by  appellant  when  it  asserts,  and  produces  authorities  to 
sustain  its  assertion,  that  an  interurban  railway  is  neither  a  "railroad" 
or  a  "street  railway,"  as  expressed  in  the  statute.  Being  of  a  different 
class  there  can  be  no  such  thing  as  discrimination  in  their  favor,  for 
legislation  is  not  discriminatory  that  applies  alike  to  certain  bodies  or 
associations.  So  if  interurban  railways  are  embraced  in  the  general 
term  "railroads,"  or  are  "street  railways,"  as  used  in  the  statute,  the 
law  applies  to  them,  but  if  they  belong  to  a  different  class  or  association, 
railroads  and  street  railways  have  no  more  right  to  complain  of  their 
not  being  included  in  the  law  than  that  automobiles  are  not  included. 
(Campbell  v.  Cook,  86  Texas,  630;  Waters-Pierce  Oil  Co.  v.  State,  19 
Texas  Civ.  App.,  1.) 

Appellant  seeks  to  attack  the  validity  of  the  Act  of  1905,  on  the 
ground  that  the  bill  was  not  read  on  three  several  days  in  the  senate  nor 
did  four-fifths  of  the  senate  vote  to  suspend  the  constitutional  rule,  and 
refers  to  the  senate  journal  to  substantiate  its  contention.  It  has  been 
held  in  this  State  that  the  journals  of  the  Legislature  can  not  be  looked 
to  in  order  to  invalidate  a  statute  signed  by  the  President  of  the  Senate 
and  Speaker  of  the  House  and  approved  by  the  Governor.  (Williams  v. 
Taylor,  83  Texas,  667;  Ex  parte  Tipton,  28  Texas  Crim.  App.,  438: 
Blessing  v.  Galveston,  42  Texas,  641 ;  Day  Co.  v.  State,  68  Texas,  526 ; 
Presidio  County  v.  City  Nat.  Bank,  20  Texas  Civ.  App.,  511;  McLane 
v.  Paschal,  8  Texas  Civ.  App.,  398.) 

In  the  decision  in  the,  Williams-Taylor  case  cited,  which  was  ren- 
dered by  the  present  Chief  Justice  of  the  Supreme  Court,  it  is  held: 
"Our  Constitution  provides,  that  after  the  passage  of  a  bill  it  shall  be 
signed  by  the  presiding  officer  of  each  house  in  the  presence  of  the  house ; 
and  we  are  of  the  opinion  that  when  a  bill  has  been  so  signed  and 
has  been  submitted  to  and  approved  by  the  Governor,  it  was  intended 
that  it  should  afford  conclusive  evidence  that  the  act  had  been  passed 
in  the  manner  required  by  the  Constitution.  Such  being  the  rule  of  the 
common  law,  we  think,  in  the  absence  of  something  in  the  Constitution 
expressly  showing  a  contrary  intention,  it  is  fair  to  presume  that  it  was 
intended  that  the  same  rule  should  prevail  in  this  State.  There  is  no 
provision  of  the  Constitution  indicating  in  any  direct  manner  such  con- 
trary intention;  and  the  fact  that  it  is  provided  that  journals  shall  be 
kept  and  that  certain  things  should  be  entered  therein,  we  think  insuf- 
ficient to  show  any  such  purpose."  It  was  further  held  that  a  rule  per- 
mitting the  use  of  the  journals  to  invalidate  a  statute  "would  lead  to 
inextricable  confusion."  The  opinion  of  the  Court  of  Appeals  in  Ex 
parte  Tipton, .  cited  above,  is  commended  by  the  court,  as  well  as  the 
opinion  in  the  State  v.  Swift,  10  Nevada,  176.  In  the  Tipton  case  the 
following  from  the  Nevada  case  is  copied  with  approval:  "Where  an 
Act  has  been  passed  by  the  Legislature,  signed  by  the  proper  officers  of 
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each  house,  approved  by  the  Governor,  and  filed  in  the  office  of  the  Sec- 
retary of  State,  it  constitutes  a  record  which  is  conclusive  evidence  of 
the  passage  of  the  act  as  enrolled.  Neither  the  journals  kept  by  the 
Legislature,  nor  the  bill  as  originally  introduced,  nor  the  amendments 
attached  to  it,  nor  parol  evidence,  can  be  received  in  order  to  show  that 
an  Act  of  the  Legislature,  properly  enrolled,  authenticated,  and  depos- 
ited with  the  Secretary  of  State,  did  not  become  a  law." 

Those  decisions  we  think  express  the  correct  rule  upon  the  subject 
and  their  soundness  has  never  been  questioned  in  any  decision  in  this 
State.  It  is  urged,  however,  that  in  the  case  of  Missouri,  K.  &  T.  By. 
v.  McGlamory,  92  Texas,  150,  it  appears  that  the  Supreme  Court  did 
look  to  the  journals  of  the  Legislature  in  determining  when  a  statute 
went  into  effect,  and  therefore  by  implication  overruled  its  decisions  as 
well  as  those  of  other  Texas  courts  on  the  subject.  But  there  is  no  force 
or  merit  in  that  position  for  in  tne  McGlamory  case  the  journals  were 
consulted  only  to  ascertain  if  two-thirds  of  both  houses  had  voted  to 
give  effect  to  a  statute  from  date  of  approval,  and  that  action  is  in  entire 
accord  with  expressions  in  the  Williams-Taylor  case  wherein  it  is  said, 
in  distinguishing  it  from  Ewing  v.  Duncan,  81  Texas,  235 :  "The  sig- 
natures of  the  presiding  officers  and  the  approval  of  the  Governor  at- 
tested the  passage  of  the  act,  but  did  not  determine  that  it  had  taken 
effect  from  date  of  its  passage.  There  being  no  method  of  attesting  the 
fact,  that  a  bill  which  purports  to  take  effect  from  its  passage  has  received 
the  required  two-thirds  majority,  we  deemed  the  journals  the  best  evi- 
dence upon  the  question,  and  looked  to  them  for  that  purpose  only." 
It  is  not  contended  in  this  case  that  the  vote  was  not  sufficient  for  im- 
mediate passage  of  the  act  of  1905.    The  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  granted,  101  Texas,  — . 


L.  C.  Thompson  v.  International  &  Great  Northern  Bailroad 

Company,  Garnishee,  et  al. 

Decided  February  13,  1907. 

1.— Insolvent  Debtor — Purchase  of  Homestead. 

6.,  an  insolvent  debtor,  recovered  a  judgment  for  $3,000  against  a  railroad 
company;  on  the  same  day  the  judgment  was  rendered  he  transferred  his 
entire  interest  in  the  judgment  to  his  attorney  in  the  railroad  case;  this  was 
done  upon  the  suggestion  of  said  attorney  and  for  the  avowed  purpose  of 
preventing  any  of  the  other  creditors  of  S.  from  getting  the  money;  S.  was 
indebted  to  the  attorney  in  the  sum  of  $1,800  for  attorney's  fee  and  advances, 
and  the  remaining  $1,200  was  for  the  purchase  money  of  a  home  conveyed 
to  S.  by  his  said  attorney  on  the  same  day.  Held,  the  transaction  was  valid 
as  against  a  garnishing  creditor  of  8. 


A  disposition  of  property  subject  to  execution  by  a  debtor  for  the  purpose 
of  acquiring  a  homestead  is  not  a  fraud  upon  creditors. 

Appeal  from  the  County  Court  of  Bexar  County.    Tried  below  before 
Hon.  Bobt.  B.  Green. 
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John  H.  Clark,  for  appellant. — When  an  insolvent  debtor  conveys  his 
property  with  intent  to  defraud  his  creditors,  the  purchaser  knowing  such 
intent,  the  sale  is  void  as  to  the  creditors,  although  the  purchaser  pay  a 
full  consideration  therefor.  Rev.  Stat.,  art.  2o4;  Edrington  v.  Rogers, 
15  Texas,  188;  Traylor  v.  Townsend,  61  Texas,  144;  Seligson  v.  Brown, 
61  Texas,  180 ;  Blum  v.  Simpson,  66  Texas,  84. 

While  a  creditor  acting  in  good  faith,  knowing  the  intent  of  his  in- 
solvent debtor  to  prefer  him  to  other  creditors,  may  take  sufficient  prop- 
erty to  pay  alone  his  own  debt,  still  if  he  has  any  other  purpose  in  view 
than  the  collection  of  his  debt  or  is  actuated  in  taking  said  transfer  to 
in  any  way  benefit  the  debtor  or  to  injure  other  creditors,  the  transfer 
is  void.  Humphries  v.  Freeman,  22  Texas,  45 ;  Mixon  v.  Symonds,  2 
Texas  Civ.  App.,  630;  Oppenheimer  v.  Halff,  68  Texas,  409;  Elser  v. 
Graber,  69  Texas,  222 ;  Traders  Bank  v.  Day,  7  Texas  Civ.  App.,  572 ; 
Ewing  v.  Teague,  29  S.  W.  Rep.,  401 ;  20  Cyc,  pp.  472-479  and  notes : 
ib.  pp.  826,  827 ;  ib.  pp.  835,  836. 

When  Swearingen,  knowing  that  Spangler  was  insolvent,  suggested  to 
him  that  he  convey  his  whole  judgment  worth  $3,000  to  Swearingen, 
taking  as  part  payment  the  debt  of  the  said  Swearingen  and  the  debt  of 
Jones  and  that  Swearingen  pay  him  the  difference  by  deeding  him  a 
house  and  lot  which  was  to  be  claimed  by  Spangler  as  a  homestead,  in 
order  to  keep  other  creditors  from  subjecting  the  said  judgment  or  a 
portion  of  it,  to  the  payment  of  their  claims,  and  the  said  Spangler  hav- 
ing acted  on  said  suggestion  conveying  said  judgment,  being  all  the 
property  he  had,  with  the  intent  to  defraud  his  other  creditors,  taking 
such  consideration  in  payment  and  claiming  said  house  and  lot  as  exempt 
property,  then  Swearingen  became  and  was  an  active  participant  in  a 
positive  fraud,  and  said  conveyance  was  void  as  to  Thompson  and  all 
other  creditors.  Humphries  v.  Freeman,  22  Texas,  45-49;  Sweeney  v. 
Conley,  71  Texas,  543-545;  20  Cyc,  pp.  772-779  and  note  48;  Carson  v. 
Hawley,  84  N.  W.  Rep.,  746. 

P.  H.  Swearingen  and  Earl  D.  Scott,  for  intervener. — A  creditor  may 
receive  from  his  insolvent  debtor  payment  of  an  honest  debt,  though  he 
may  know  at  the  time  that  the  debtor's  intent  in  making  the  payment  is, 
and  the  necessary  effect  of  his  act  will  be,  to  place  the  property  beyond 
the  reach  of  other  creditors;  for  the  intent  to  hinder,  delay  or  defraud 
creditors  can  not  exist  where  the  purpose  is  to  appropriate  the  property, 
or  the  proceeds  of  its  fair  value,  to  the  payment  of  one  or  more  just 
debts.  Art.  2544,  Revised  Statutes  of  Texas;  Lewy  v.  Fischl,  65  Texas, 
311 ;  Iglehart  v.  Willis,  58  Texas,  306 ;  Ellis  v.  Valentine,  65  Texas,  532 ; 
Rider  v.  Hunt,  25  S.  W.  Rep.,  314;  Sweeney  v.  Conley,  71  Texas,  543; 
Willis  v.  Whitsitt,  67  Texas,  673;  Greenleve  v.  Blum,  59  Texas,  124; 
Schneider  v.  Sansom,  62  Texas,  201;  Blum  v.  Welborne,  58  Texas,  157; 
Keating  v.  Vaughan,  61  Texas,  518;  Lambeth  v.  McClinton,  65  Texas, 
108 ;  Allen  v.  Carpenter,  66  Texas,  138 ;  Smith  v.  Whitfield,  67  Texas, 
124 ;  Thompson  v.  Hervev,  2  App.  C.  C.,  506 ;  LaBelle  v.  Tidball,  69 
Texas,  161;  Elser  v.  Graber,  69  Texas,  222;  20  Cyc,  pp.  497,  498,  499. 

It  is  not  fraudulent,  as  against  creditors,  for  a  debtor,  although  in- 
solvent, to  use  any  portion  or  all  of  his  nonexempt  property  in  purchas- 
ing or  creating  a  homestead,  which  will  be  beyond  their  reach,  and  the 
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purchase  price  for  such  homestead  can  not  be  followed  into  the  hands  of 
the  vendor  by  creditors  and  subjected  to  the  payment  of  their  debts. 
Constitution  of  Texas,  sec.  50 ;  Rev.  Stats.,  arts.  2378,  2395,  2396,  2544 ; 
Finn  v.  Krut,  13  Texas  Civ.  App.,  36 ;  Wallis,  Landes  &  Co.  v.  Wendler, 
3  Texas  Ct.  Rep.,  277;  North  v.  Shearn,  15  Texas,  175;  Swayne  v. 
Chase,  30  S.  W.  Rep.,  1049;  Chase  v.  Swayne,  88  Texas,  222;  Bell  v. 
Beazley,  45  S.  W.  Rep.,  401 ;  Lewis  v.  Goldthwaite  Nat.  Bank,  10  Texas 
Ct.  Rep.,  629 ;  Kelly  v.  Sparks,  54  Fed.  Rep.,  70 ;  Humboldt  First  Nat. 
Bk.  v.  Glass,  79  Fed.  Rep.,  706 ;  Backer  v.  Meyer,  43  Fed.  Rep.,  702 ; 
Jacoby  v.  Parkland  Dist.  Co.,  41  Minn.,  227,  43  N.  W.  Rep.,  52 ;  Reeves 
v.  Petennan,  109  Ala.,  366,  19  So.  Rep.,  512;  Kelley  v.  Connell,  110 
Ala.,  543,  18  So.  Rep.,  9 ;  Meigs  v.  Dibble,  73  Mich.,  101,  40  N.  W.  Rep., 
935;  Mull  v.  Jones,  33  Kans.,  112,  5  Pac.  Rep.,  388;  Allen  v.  Perry, 
59  Wis.,  178,  14  N.  W.  Rep.,  3 ;  Edmondson  v.  Meacham,  50  Miss.,  34 ; 
Paxton  v.  Sutton,  53  Neb.,  8,  58  Am.  St.  Rep.,  589 ;  Pulte  v.  Geller,  47 
Mich.,  560,  11  N.  W.  Rep.,  385 ;  Brinson  v.  Edwards,  94  Ala.,  447,  10 
So.  Rep.,  219;  Kapernick  v.  Louk,  90  Wis.,  232,  62  N.  W.  Rep.,  1057; 
15  Am.  ft  Eng.  Enc.  of  Law,  p.  617;  20  Cyc,  387;  24  Cent.  Dig.,  p.  82, 
par.  54. 

JAMES,  Associate  Justice. — Appellant,  a  creditor  of  Spangler,  gar- 
nisheed  the  railroad  company,  which  answered  that  it  was  not  indebted  to 
Spangler.  The  answer  was  controverted.  The  railroad  company  an- 
swered further  admitting  that  Spangler  had  recovered  a  judgment  of 
$3,000  against  it,  claiming  that  the  judgment  had  been  transferred  by 
Spangler  to  P.  H.  Swearingen,  who  became  an  intervener,  claiming  to 
be  the  owner  of  the  judgment.  Appellant  claimed  the  transfer  to  be 
fraudulent. 

The  findings  of  the  court  establish  that  Thompson  was  a  judgment 
creditor  of  Spangler;  that  on  December  15,  1905,  while  Thompson  was 
such  creditor,  Spangler  recovered  the  judgment  for  $3,000.  That  said 
Swearingen  and  Nat  B.  Jones  were  his  attorneys  in  his  cause  against 
the  railroad  company,  and  in  September,  1904,  Spangler,  to  cover  their 
fees,  assigned  to  Swearingen  a  one-half  interest  in  the  cause  of  action. 
That  Spangler  became  indebted  to  Swearingen  for  advances  in  a  sum 
from  $1,200  to  $1,500.  That  Spangler  has  been  insolvent  since  his  in- 
jury, and  on  December  15,  1905,  the  only  property  he  had  that  was  sub- 
ject to  his  debts  was  his  interest  in  said  judgment.  Such  insolvency 
and  such  condition  was  known  to  Swearingen  and  he  knew  that  Spang- 
ler's  interest  in  the  judgment  was  all  the  property  he  had  not  exempt. 
Swearingen  on  said  date  and  long  prior  thereto  knew  of  the  debt  to 
Thompson. 

On  the  date  of  said  judgment  for  $3,000  and  before  the  parties  left 
the  court  room  Spangler  assigned  in  writing  to  Swearingen  all  his  inter- 
est in  the  judgment,  and  Swearingen  executed  and  delivered  to  him  a 
warranty  deed  for  a  house  and  lot  in  San  Antonio  reasonably  worth 
$1,200  reciting  that  consideration.  At  that  time  Spangler  was  the  head 
of  a  family,  had  no  homestead,  and  on  and  since  said  date  has  claimed 
the  said  house  and  lot  as  his  homestead.  At  the  time  of  the  compromise 
agreement  which  resulted  in  the  judgment  it  was  agreed  between  Spang- 
ler and  his  attorneys  that  they  would  reduce  their  fees,  and  the  con- 
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sideration  to  Spangler  for  the  judgment  was  $1,200  for  the  homestead 
place,  and  the  balance  $1,800  for  the  fees  and  advancements. 

The  court  further  found  as  a  fact  that  at  said  time  Spangler  intended 
to  place  said  judgment,  which  was  all  he  had  subject  to  his  debts,  in  a 
homestead  to  the  extent  of  $1,200,  the  balance  to  pay  his  attorney's  fees 
and  the  advancements,  and  to  place  the  same  beyond  the  reach  of  his 
other  creditors.  That  Swearingen  then  knew  of  Spangler's  intent  to 
place  his  property  beyond  the  reach  of  his  creditors;  that  the  idea  of 
exchanging  $1,200  of  the  judgment  for  a  homestead  and  thus  placing  it 
beyond  the  reach  of  Spangler's  creditors  was  originated  and  suggested  by 
Swearingen,  he  knowing  of  the  former's  insolvency  and  that  the  judg- 
ment would  probably  be  subjected  to  his  debts,  and  desiring  to  assist  his 
client  and  give  him  a  homestead  and  to  collect  the  fees  and  advances, 
took  the  transfer  of  the  judgment  to  himself  and  executed  the  deed  to 
the  house  and  lot  intending  that  Spangler  should  claim  it  as  his  home- 
stead. That  the  writ  of  garnishment  was  served  after  the  assignment 
of  the  judgment  and  execution  of  the  deed,  but  before  the  railroad  com- 
pany had  paid  any  part  of  the  judgment,  and  $1,000  thereof  is  still  un- 
paid. 

The  above  were  the  uncontradicted  facts.  Upon  them  judgment  was 
rendered  that  Thompson  take  nothing  by  his  garnishment;  that  Swear- 
ingen recover  of  the  railway  company  $1,000,  etc. 

Appellant  attacks  the  judge's  conclusions  of  law  by  assignments  under 
which  occur  the  following  propositions: 

1.  When  an  insolvent  debtor  conveys  his  property,  with  intent  to 
defraud  his  creditors,  the  purchaser  knowing  such  intent,  the  sale  is 
void  as  to  the  creditors,  although  the  purchaser  pays  full  consideration 
therefor. 

2.  While  a  creditor  acting  in  good  faith  knowing  the  intent  of  his  in- 
solvent debtor  to  prefer  him  to  other  creditors  may  take  sufficient  prop- 
erty to  pay  alone  his  own  debt,  still  if  he  has  any  other  purpose  in  view 
than  the  collection  of  his  debt  or  is  actuated  in  taking  the  transfer  to 
in  any  way  benefit  the  debtor  or  to  injure  other  creditors,  the  transfer 
is  void. 

3.  When  Swearingen,  knowing  that  Spangler  was  insolvent,  suggested 
to  him  that  he  convey  his  whole  judgment  worth  $3,000  to  Swearingen, 
taking  as  part  payment  the  debt  of  the  said  Swearingen  &  Jones,  and 
that  Swearingen  pay  him  the  difference  by  deeding  him  a  house  and  lot 
which  was  to  be  claimed  by  Spangler  as  a  homestead  in  order  to  keep 
other  creditors  from  subjecting  the  said  judgment,  or  a  portion  of  it, 
to  the  payment  of  their  claims,  and  the  said  Spangler  having  acted  on 
said  suggestion  conveying  said  judgment,  it  being  all  the  property  he 
had,  with  intent  to  defraud  his  other  creditors,  taking  such  consideration 
in  payment  and  claiming  said  house  and  lot  as  exempt  property,  then 
Swearingen  became  and  was  an  active  participant  in  a  positive  fraud 
and  said  conveyance  was  void  as  to  Thompson  and  all  other  creditors. 

There  is  no  doubt  that  the  first  two  propositions  are  principles  of 
law  and  applicable  in  a  proper  state  of  case. 

It  has  never  been  held  that  a  disposition  of  property  which  an  insolv- 
ent debtor  has  a  legal  right  to  make  as  against  his  creditors  is  fraudu- 
lent   As  stated  in  Sanger  Bros.  v.  Colbert,  84  Texas,  673 :    "There  can 
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not  be  a  fraudulent  purchaser  without  a  fraudulent  vendor."  It  can  not 
be  questioned,  and  is  not,  that  it  was  legitimate  for  Spangler  to  transfer 
so  much  of  the  judgment  as  was  reasonably  necessary  to  pay  his  debt  to 
his  attorneys.  The  fraudulent  feature  of  the  transaction  is  claimed  to 
exist  in  respect  to  the  house  and  lot  consideration  in  the  transfer  of  the 
judgment,  particularly  in  view  of  the  acts  of  the  vendee,  Swearingen, 
in  suggesting  and  bringing  it  about. 

In  Finn  v.  Krut,  13  Texas  Civ.  App.,  45,  a  case  in  which  the  Supreme 
Court  refused  a  writ  of  error,  it  was  held:  "A  disposition  of  property 
subject  to  execution  for  the  purpose  of  procuring  a  homestead  would  not 
be  deemed  a  fraud  upon  creditors.  The  head  of  a  family  has  the  right 
to  invest  his  property  in  a  homestead,  and  creditors  without  lien  can  not 
complain  that  in  doing  so  he  uses  property  that  could  be  levied  on  for 
debt,  even  though  he  is  in  failing  circumstances."  Citing  Chase  v. 
Swayne,  88  Texas,  218. 

It  is  evident  that  Spangler  had  the  right  to  invest  all  of  the  $3,000 
judgment  in  a  homestead  if  he  had  desired,  and  that  plaintiff  and  other 
simple  creditors  could  not  complain  of  the  transaction  as  being  a  fraud 
upon  them.  It  was  clearly  no  fraud  upon  them  for  him  to  apply  it  to 
the  extent  of  $1,800  to  pay  $1,800  of  his  debts,  and  to  invest  the  balance 
of  it  in  a  homestead  of  the  reasonable  value  of  $1,200. 

This  being  so,  the  manner  in  which  he  came  to  adopt  that  course,  or 
by  whom  it  was  suggested  or  persuaded,  or  that  its  effect  was  to  defeat 
other  such  creditors,  or  that  its  purpose  was  to  defeat  the  other  creditors, 
are  matters  wholly  immaterial.  There  was  nothing  tending  to  show  that 
the  conveyance  of  the  house  and  lot  was  in  any  sense  a  simulated  trans-  . 
action,  and  the  findings  exclude  such  fact. 

Affirmed. 


San  Antonio  Traction  Company  v.  Lucy  M.  Haines. 

Decided  February  13,  1907. 

1.— Personal  Injuries — Street  Car — Speed — Evidence. 

Where,  in  a  suit  for  personal  injuries  caused  by  being  struck  by  a  street 
car,  the  speed  at  which  the  car  was  going  at  the  time  plaintiff  was  struck  was 
a  material  issue,  and  defendant's  motorman  in  charge  of  the  car  at  the  time 
had  testified  that  the  car  was  running  about  seven  or  eight  miles  an  hour  and 
that  this  was  three-fourths  of  the  maximum  speed  at  which  the  cars  could 
be  run,  it  was  competent  for  plaintiff  to  prove  that  the  maximum  speed  of  said 
cars  was  twenty  miles  an  hour,  it  having  been  shown  that  all  the  cars  were 
capable  of  about  the  same  speed. 
i 

I  S. — Brief — Reference  to  Evidence. 

i 

Where  appellant's  brief  fails  to  indicate  where  in  the  stenographer's  tran- 
script the  testimony  objected  to  is  to  be  found  an  assignment  of  error  based 
thereon  will  not  be  considered. 

•.—Contributory  Negligence — Evidence  Considered. 

In  a  suit  for  personal  injuries  caused  by  being  struck  by  a  street  car 
while  crossing  the  track,  evidence  considered  and  held  not  to  warrant  a  charge 
that  plaintiff  was  guilty  of  contributory  negligence  as  matter  of  law.  Cases 
distinguished,  International  &  G.  N.  Ry.  Co.  v.  Edwards,  100  Texas,  22;  Gulf 
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C.  &  S.  F.  By.  v.  Matthews,  100  Texas,  63;  International  ft  6.  N.  Ry.  Co.  v. 
Ploeger,  16  Texas  Ct.  Rep.,  183;  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Ryon,  80 
Texas,  59. 

4. — Street  Can — Bight  of  Way — Degree  of  Care. 

Street  cars  have  no  better  right  to  the  use  of  the  streets  on  which  their 
tracks  are  laid  than  pedestrians  and  the  public  generally.  The  degree  of  care 
which  the  law  imposes  on  street  car  companies  is  ordinary  care. 

Appeal  from  the  Forty-fifth  District  Court,  Bexar  County.  Tried  be- 
low before  Hon.  J.  L.  Camp. 

Ogden  &  Brooks,  Walter  P.  Napier  and  W.  H.  Lipscomb,  for  appel- 
lant.— That  the  court  erred  in  admitting  the  testimony  of  W.  H.  Davis. 
Dimmitt  v.  Bobbins,  74  Texas,  441. 

If  the  plaintiff  stepped  on  the  street  car  track  within  three  or  four 
feet  of  a  rapidly  moving  car,  then  she  was,  as  a  matter  of  law,  guilty  of 
negligence  that  contributed  to  her  injury,  and  the  defendant  was  entitled 
to  a  verdict,  unless  it  discovered  her  peril  in  time  to  avoid  injuring  her 
after  such  discovery,  no  matter  what  negligence  it  may  have  been  guilty 
of.  International  &  O.  N.  By.  v.  Edwards,  100  Texas,  22 ;  Galveston,  H. 
&  S.  A.  By.  v.  Byon,  80  Texas,  59 ;  Gulf,  C.  &  S.  F,  By.  v.  Matthews, 
100  Texas,  63;  International  &  G.  N.  By.  v.  Ploeger,  16  Texas  Ct.  Bep., 
183. 

While  the  street  car  company  has  no  right  to  the  exclusive  use  of  any 
part  of  the  street,  it  has  the  paramount  right  to  the  use  of  that  portion  of 
the  street  upon  which  its  track  is  laid,  and  it  is  the  duty  of  persons  trav- 
eling thereon  to  exercise  care  to  avoid  coming  in  contact  with  the  car, 
and  to  yield  the  right  of  way  in  order  to  let  cars  pass.  Galveston  City 
By.  v.  Hewitt,  67  Texas,  480 ;  San  Antonio  Street  By.  Co.  v.  Mechler, 
87  Texas,  628;  Nellis  on  Street  Bailways,  sec.  272;  Booth  on  Street 
Bailways,  sec.  303 ;  Houston,  E.  &  W.  T.  By.  v.  Bunnels,  92  Texas,  307 ; 
Nellis  on  St.  By.  Accident  Law,  p.  272,  note  59. 

T.  J.  Newton  and  Will  A.  Morris,  for  appellee. 

JAMES,  Associate  Justice. — An  action  for  damages  for  personal 
injuries  alleged  to  have  been  sustained  by  Mrs.  Haines,  by  reason  of 
being  struck  by  one  of  appellant's  cars.  The  negligence  alleged,  upon 
which  the  case  was  submitted  to  the  jury,  consisted,  first,  in  the  running 
of  the  car  at  an  unlawful  speed ;  second,  discovered  peril ;  and  third,  fail- 
ure to  keep  a  proper  lookout.  The  court  also  submitted  the  issue  of 
plaintiff's  contributory  negligence. 

Appellant  presents  together  assignments  one  to  six,  and  under  them 
three  propositions  affecting  certain  testimony:  1st.  'Testimony  as  to 
the  rate  of  speed  at  which  other  cars  of  appellant  could  be  run,  was 
irrelevant  and  incompetent."  2nd.  "Testimony  as  to  the  rate  of  speed 
the  witness  had  run  other  cars  of  appellant  on  another  track  and  at 
another  time,  was  irrelevant,  immaterial  and  incompetent."  3d.  "It  is 
improper  to  elicit  immaterial  testimony  from  a  witness  on  cross  examina- 
tion and  then  contradict  him  with  other  testimony  equally  immaterial, 
irrelevant  and  incompetent." 
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Hie  circumstances  giving  occasion  to  these  assignments  are  substan- 
tially as  follows:  De  Solme,  the  motorman  on  the  car  which  struck 
plaintiff,  a  witness  for  defendant,  testified  on  his  main  examination 
that  the  car  was  running  about  seven  or  eight  miles  an  hour.  Upon  cross 
examination  he  was  asked,  "These  cars  won't  run  over  ten  miles  an  hour 
will  they  ?"  He  answered  that  he  had  never  run  over  ten  miles  with  one 
and  had  run  them  full  speed.  Question :  "You  run  over  Avenue  C.  over 
that  asphalt  street  full  speed,  and  you  mean  to  tell  the  jury  that  car 
will  not  run  over  ten  miles  an  hour  going  full  speed  ?"  He  answered : 
"I  don't  think  it  will."  Question:  "You  were  running  eight  miles  an 
hour  and  they  won't  run  over  ten  miles,  so  you  were  running  three- 
fourths  of  the  speed  anyhow,  wasn't  you,  three-fourths  as  fast  as  they 
will  go,  wasn't  you.  That  is  a  fact  is  it  not  ?"  The  answer  was  "yes." 
Question :  "You  say  you  were  running  seven  or  eight,  you  swear  posi- 
tively you  have  not  been  able  to  run  them  over  that,  you  never  have  seen 
one  run  over  ten?"  He  answered:  "I  said  I  never  saw  one;  that  he 
wouldn't  swear  they  didn't,  but  he  didn't  think  any  of  them  run  over 
ten  miles,  they  might,  but  ten  miles  an  hour  is  going  along  pretty  fast." 
Question :  "That  is  as  fast  as  you  got  them  to  go  on  that  asphalt  street 
on  Avenue  C?"  He  answered:  "I  cut  off,  let  them  go."  Question: 
"Cut  off — throwed  wide  open  ?"  Answer :  "Yes,  sir."  Question :  "You  % 
tell  this  jury  that  on  that  level  track,  that  asphalt  street,  you  can't  run 
a  car  over  ten  miles  an  hour?"  Answer:  "It  don't  look  to  me  thev  are 
going  over  ten  miles  an  hour." 

The  assignments  are  all  directed  to  testimony  of  a  witness  W.  H. 
Davis,  who  was  introduced  by  the  plaintiff  and  who  was  allowed  to 
answer  questions  as  follows:  "Have  you  ever  tested  the  rate  of  speed 
that  cars  could  be  operated  over  the  lines  of  defendant  company  ?"  Ans. 
"Yes,  sir>  I  have."  "State  whether  or  not  the  cars  belonging  to  the 
traction  company  can  be  run  at  q,  greater  speed  than  ten  miles  an  hour  ?" 
Ans.  "Yes,  sir,  they  do."  "At  what  rate  of  speed  can  cars  belonging 
to  the  San  Antonio  Traction  Company  be  operated  over  its  lines,  if  you 
know?"  Ans.  "Twenty  miles  an  hour."  The  objections  made  on  the 
trial  to  this  testimony  of  Davis  were  that  it  was  irrelevant  and.  imma- 
terial, unless  confined  to  the  particular  car  that  struck  plaintiff,  and  in- 
competent because  he  could  only  show  what  rate  of  speed  the  car  that 
struck  plaintiff  could  go.  At  the  time  the  court  acted  upon  this  evidence, 
proof  had  been  introduced  to  the  effect  that  defendant  had  nothing  but 
double  motors  in  their  service. 

We  think  no  valid  objection  was  made  to  the  testimony  of  Davis. 
The  rate  of  speed  at  which  the  car  was  running  just  before  it  reached 
the  point  where  plaintiff  was  struck,  was  a  material  issue,  there  being  an 
ordinance  of  the  city  forbidding  a  greater  speed  than  ten  miles  an  hour. 
De  Solme  testified  for  defendant  that  he  was  going  seven  or  eight  miles 
an  hour.  Defendant  had  the  right  to  test  his  knowledge  and  accuracy 
concerning  this  subject,  and  he  was  properly  asked  on  cross-examination 
the  questions  above  quoted,  which  he  answered  by  stating  to  the  effect 
that  defendant's  cars,  so  far  as  his  knowledge  went,  could  not  be  made 
to  run  more  than  ten  miles  an  hour.  His  testimony  indicated  that  he 
had  experience  generally  over  defendant's  lines;  and  that  his  statement 
that  the  limit  of  speed  of  its  cars  was  ten  miles  an  hour  had  reference 
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to  defendant's  cars  generally,  and  that  he  was  not  confining  his  state- 
ment to  the  particular  car  that  he  was  operating  when  he  struck  plain- 
tiff. His  testimony  in  chief,  as  shown  by  his  testimony  on  cross-exami- 
nation, indicated  that  he  had  slowed  down  to  what  was  three-fourths  the 
maximum  speed  of  defendant's  cars.  It  seems  to  us  that  it  was  rele- 
vant, material  and  competent,  in  this  situation,  to  show  by  qualified 
witnesses  what  three-fourths  of  the  maximum  speed  would  be,  in  order, 
not  so  much  to  contradict  De  Solme,  as  to  explain,  and  enable  the  jury 
to  understand,  what  his  testimony  really  amounted  to  and  to  give  it  its 
proper  weight.  To  view  it  otherwise  would  amount  to  denying  plain- 
tiff the  benefit  of  what  was  derived  from  the  cross-examination.  Appel- 
lant's propositions  seem  to  concede  that  the  testimony  would  have  been 
proper  if  it  had  been  confined  to  the  particular  car.  But  De  Solme's 
testimony  was  not  confined  to  that  car,  but  was  that  it  was  running 
three-fourth's  of  the  speed  limit  of  defendant's  cars.  See  Gulf,  C.  & 
S.  P.  Ry.  v.  Matthews,  100  Texas,  63. 

The  seventh  assignment  of  error  complains  of  similar  testimony  given 
by  the  witness  Halford.  The  brief  does  not  refer  us  to  where  the  tes- 
timony complained  of  is  found  in  the  stenographer's  transcript. 

Under  the  eighth  assignment  of  error  complaint  is  made  of  the  refusal 
of  a  charge,  by  which  the  jury  would  have  been  told  that  if  they  believed 
that  plaintiff  stepped  upon  defendant's  track  not  more  than  three  or 
four  feet  in  front  of  a  rapidly  moving  car,  and  that  the  motorman  did 
not  discover  her  on  the  track  until  it  was  too  late  to  stop  the  car  and 
prevent  injury  to  her,  to  find  for  defendant.  The  proposition  advanced 
is  that  if  she  stepped  on  the  track  not  more  than  three  or  four  feet  ahead 
of  the  rapidly  approaching  car,  too  late  for  the  car  to  be  stopped  in 
time  to  save  her  from  injury,  she  could  not  recover. 

Here  it  becomes  proper  to  state  the  circumstances  of  the  accident. 
Commerce  Street,  along  which  the  cars  were  operated,  runs  east  and 
west.  The  place  where  plaintiff  received  her  injury  was  at  or  near  the 
corner  of  Colorado  Street  which  intersects  Commerce  Street  on  the  west 
of  the  block.  Callaghan  Street  intersects  the  block  on  the  east.  Mrs. 
Haines  intended  to  take  the  eastbound  car.  Her  daughter's  house  is  lo- 
cated on  the  north  side  of  Commerce  Street,  the  next  house  to  the  one 
on  the  corner  of  Colorado.  The  track  here  is  a  double  one  and  she  was 
hurt  on  the  north  track,  which  was  about  12  feet  from  the  curbing.  She 
had  only  about  twenty-five  feet  to  go  to  get  on  the  eastbound  car,  and  in 
so  doing  her  course  was  oblique  in  a  southwesterly  direction,  with  her 
face  toward  the  car  she  was  going  to  take,  which  was  coming,  and  from 
the  westbound  car  which  was  also  coming.  She  testified  that  as  she  came 
out  of  the  gate  she  looked  up  and  down  the  street  and  saw  the  westbound 
car  about  near  the  middle  of  the  second  block  from  where  she  was.  That 
she  started  walking  in  a  southwesterly  direction  fast,  as  she  always  did 
in  crossing  streets,  she  had  only  twenty-five  feet  to  go,  and  just  as  she 
was  on  the  track  she  was  struck  by  the  westbound  car.  She  had  crossed 
the  street  many  times  with  it  nearer.  That  she  always  noticed  particu- 
larly when  crossing  any  street  on  account  of  her  hearing. 

Her  daughter  Mrs.  Dudley  testified  that  when  plaintiff  got  out  upon 
the  sidewalk,  she  saw  her  turn  and  look  up  and  down  the  street,  and  as 
she  did,  witness  hefself  looked  up  the  street  from  the  porch  and  there 
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was  no  car  in  sight,  and  that  from  her  porch  she  could  see  a  block  to 
Callaghan  Street.  That  as  plaintiff  got  to  the  first  rail  she  heard  some- 
thing and  turned  and  saw  the  car,  and  it  was  coining  at  such  a  fast 
rate  of  speed,  she  saw  that  her  mother  was  in  danger. 

Biediger,  a  witness  who  lived  on  the  opposite  side  of  the  street,  tes- 
tified that  he  first  saw  the  mother  and  daughter  standing  on  the  gallery, 
that  plaintiff  walked  to  the  gate  and  looked  up  and  down  the  street, 
she  seemed  to  be  waiting  for  a  car.  This  witness  stated  that  the  car 
was  then  80  or  90  feet  away  at  that  time  he  guessed.  At  another  place 
he  testified  the  car  was  about  70  feet  away  when  plaintiff  stepped  on  the 
north  rail ;  and  that  the  car  was  traveling  12  or  15  miles  an  hour.  An- 
other witness,  J.  B.  Smith,  testified  that  the  car  was  running  between  12 
and  15  miles  an  hour  when  plaintiff  was  struck.  De  Solme  testified  that 
he  had  slowed  down,  from  which  it  would  appear  that  he  was  going 
faster  when  more  than  a  block  away,  if  he  was  more  than  a  block  away 
when  plaintiff  started  to  cross  the  street  as  she  and  her  daughter  testi- 
fied. Biediger  testified  that  she  was  crossing  the  street  in  a  southwesterly 
direction  (the  car  that  struck  her  was  coming  from  the  east)  that  as  she 
stepped  on  the  first  rail  the  car  was  about  70  feet  away,  and  that  as  she 
was  about  to  step  off  the  second  rail  the  car  struck  her.  She  was  hit  as 
she  was  crossing.  The  witness  Smith  testified  that  she  was  going  di- 
agonally in  a  southwesterly  direction  and  in  this  course  was  crossing  the 
track  at  about  an  angle  of  45  degrees  and  was  near  the  second  rail  when 
hit.  We  quote  this  testimony  to  explain  that  it  was  not  an  undisputed 
fact,  as  some  of  the  testimony  went  to  show  (that  of  De  Solme  the  motor- 
man)  ,  that  after  she  got  upon  the  track  plaintiff  remained  in  it  and  - 
walked  along  it  for  some  distance  before  she  was  struck.  Mrs.  Dudley 
also  testified  that  her  mother  was  not  walking  down  the  track,  and  il- 
lustrated how  she  walked  across.  Plaintiff  stated  substantially  the  same, 
and  further  testified  that  she  was  looking  in  the  direction  she  was  going, 
and  was  watching  the  eastbound  car,  the  one  she  was  going  to  take,  which 
the  witness  Biediger  stated  was  approaching  about  half  a  block  away. 
Plaintiff  was  deaf,  and  used  an  ear  trumpet  at  the  trial.  She  testified 
that  her  hearing  was  not  so  bad,  and  that  she  did  not  have  to  use  the 
trumpet  all  the  time. 

With  these  facts  in  the  record  we  are  unable  to  assent  to  the  propo- 
sition, that  plaintiff  was  guilty  of  contributory  negligence  as  a  matter  of 
law,  if  she  stepped  upon  the  track  when  the  approaching  car  was  not 
more  than  three  or  four  feet  from  her.  Appellant  cites  decisions,  which 
do  not  answer  for  the  facts  in  this  case.  In  International  &  Q.  N".  B.  R. 
Co.  v.  Edwards,  100  Texas,  22,  the  party  admitted  he  had  neither  looked 
nor  listened  for  the  train.  Here  plaintiff  had  looked  and  had  seen  this 
car  approaching,  but  a  block  and  a  half  away,  far  enough  off  to  warrant 
a  person  exercising  ordinary  oare  to  assume  that  there  was  ample  time 
for  her  to  cross  the  track  at  a  distance  of  only  twenty-five  feet,  walking 
briskly,  without  being  overtaken  by  that  car,  and  in  not  paying  any 
further  attention  to  that  car,  in  that  brief  time.  The  case  of  Gulf,  <j. 
ft  S.  P.  By.  v.  Mathews  was  where  the  party  was  using  the  track  as  a 
path.  (100  Texas,  63.)  Also  the  case  of  International  &  Gf.  N.  By.  v. 
Ploeger,  16  Texas  Ct.  Bep.,  183.  Here  plaintiff  was  in  the  act  of  cross- 
ing the  track,  at  a  place  where  she  had  the  right  to  do  so.    The  case  of 
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Galveston,  H.  &  S.  A.  By.  v.  Ryon,  80  Texas,  59,  was  one  where  the 
party  went  upon  a  railway  track  and  lingered  there  until  struck  by  an 
engine.  Plaintiff  according  to  her  testimony  looked  and  saw  the  posi- 
tion of  this  car.  She  had  done  the  same  thing  before  when  the  car  was 
closer  than  it  was  when  she  says  she  saw  it  on  this  occasion.  Whether 
she  was  deaf  or  not  her  conduct  was  a  matter  which  could  be  rfesolved 
consistently  with  the  care  expected  of  an  ordinarily  careful  person  if 
the  jury  believed  that  the  car  was  that  distant  when  she  started  to 
cross  the  track  to  a  place  only  twenty-five  feet  from  where  she  was, 
and  that  she  was  walking  briskly  for  this  purpose,  and  that  she  was  so 
walking  and  in  the  act  of  crossing  the  first  track,  when  the  car  ran  into 
her.    We  think  the  assignment  should  not  be  sustained. 

The  ninth  assignment  complains  of  the  refusal  of  the  following  charge : 
"The  court  having  given  its  main  charge  to  the  jury,  and  refused 
special  charge  No.  1,  requested  by  the  defendant,  the  defendant  requested 
tne  court  to  charge  the  jury  as  follows:  'If  you  believe  from  the  evi- 
dence that  the  plaintiff  stepped  on  the  defendant's  track  within  three 
or  four  feet  of  a  rapidly  moving  car,  and  that  in  so  doing  she  was 
guilty  of  negligence,  and  if  you  further  believe  from  the  evidence  that 
at  that  time  the  motorman  was  looking  back,  or  that  he  did  not  dis- 
cover that  she  was  in  peril  until  after  she  stepped  on  the  track,  then 
you  will  return  a  verdict  for  the  defendant,  no  matter  what  negligence 
you  may  find  the  motorman  was  guilty  of/  "  Another  charge  requested 
by  appellant  was  given,  which  was  substantially  the  equivalent  of  the 
above. 

Under  the  tenth  appellant  presents  this  single  proposition :  "The  acts 
of  the  plaintiff  in  going  upon  the  track  without  looking  or  listening 
after  she  left  her  gate,  being  negligence  as  a  matter  of  law,  it  was  error 
to  submit  the  question  of  her  negligence  to  the  jury."  This  has  been 
sufficiently  discussed. 

The  eleventh  assignment  is  as  follows:  "The  court  erred  in  giving 
special  charge  No.  2,  requested  by  the  plaintiff,  which  reads  as  follows : 
<You  are  instructed  that  a  street  car  company  had  no  right  to  the  ex- 
clusive use  of  that  part  of  the  street  upon  which  its  track  is  laid,  but 
all  persons  have  an  equal  right  to  use  the  same  for  travel  (over)  and 
across  the  street,  and  such  persons  so  using  that  part  of  the  track  are 
lawfully  there  and  the  degree  of  diligence  which  the  law  imposes  upon 
the  street  car  company  to  prevent  accident  and  injury  to  persons  on  and 
along  its  tracks,  is  ordinary  care,  which  is  that  care  which  a  man  of 
ordinary  prudence  would  use  under  like  circumstances.  This  charge, 
although  given  you  at  the  request  of  plaintiff,  is  a  part  of  the  law  of  the 
case,  and  you  will  be  governed  thereby/ "  This  charge  expresses  the 
law  as  it  has  been  declared  in  this  State.  (San  Antonio  Eapid  Transit 
Ry.  v.  Limburger,  88  Texas,  79;  San  Antonio  St.  Ry.  v.  Renken,  38 
S.  W.  Rep.,  829;  San  Antonio  Traction  Co.  v.  Upson,  71  S.  W.  Rep., 
565 ;  Dallas  Con.  Elec.  St.  Ry.  v.  Illo,  73  S.  W.  Rep.,  1076 ;  Galveston 
City  Ry.  v.  Hewitt,  67  Texas,  473.) 

The  remaining  assignments  complain  of  the  overruling  of  the  motion 
for  new  trial.  We  dispose  of  them  all  by  stating  our  conclusions  of  fact 
in  accord  with  the  verdict  and  which  the  testimony  amply  supports,  as 
follows:     Plaintiff  was  not  guilty  of  contributory  negligence;  her  in- 
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jury  was  caused  by  the  negligence  of  defendant's  employes,  either  in 
respect  to  not  keeping  a  reasonable  lookout,  or  in  operating  the  car  at 
a  high  and  unlawful  speed  or  both,  or  in  not  using  the  means  at  his  com- 
mand to  avoid  injuring  plaintiff  after  observing  her  danger.  Judgment 
affirmed. 

Affirmed. 
Writ  of  error  refused. 


William  and  John  Schier  v.  Cane  Belt  Railway  Company. 

Decided  February  16,  1907. 

Railroad — Adjacent  Property — Liability. 

If  private  property  is  in  fact  damaged  or  depreciated  in  value  by  the  con- 
struction of  a  railroad  along  a  Btreet  near  the  same,  the  fact  that  the  roadbed 
and  track  were  constructed  with  the  highest  degree  of  skill  and  care,  and  that 
its  engines  and  trains  were  carefully  and  skillfully  operated,  would  4>e  no 
defense. 

Appeal  from  the  District  Court  of  Austin  County.  Tried  below  be- 
fore Hon.  L.  W.  Moore. 

A.  Chesley  and  J.  J.  Walker,  for  appellants. 

No  briefs  for  appellee. 

BEESE,  Associate  Justice. — William  and  John  Schier,  owners  of 
certain  lots  in  the  town  of  Sealy,  upon  which  they  had  erected  their 
residences  and  other  improvements,  sued  the  Cane  Belt  Bailway  Com- 
pany for  damages  to  said  property  occasioned  by  the  construction  of 
the  railway  in  and  along  the  public  street  in  front  of  their  property. 
It  was  alleged  that  by  reason  of  such  construction  the  surface  water 
from  rains  was  not  able  to  escape  in  its  usual  course  and  was  thereby 
forced  back  upon  and  overflowed  their  lots.  It  was  further  alleged  that 
their  property  was  damaged  by  the  noise  of  trains  being  operated  along 
said  street  in  such  close  proximity  to  their  residences  and  by  the  smoke 
and  cinders  escaping  from  the  engines. 

Defendant  answered  by  general  denial  and  also  set  up  that  the  tracks 
of  the  Missouri,  Kansas  &  Texas  Bailway  Company  had  been  laid  in 
and  along  said  street  for  years  and  that  its  trains  had  been  operated 
along  the  same,  and  that  defendant's  track  and  the  operation  of  its  trains 
did  not  add  anything  to  the  damage  already  done  to  plaintiffs'  property 
thereby.  It  was  also  alleged  that  the  work  of  constructing  its  roadbed 
and  track  had  been  done  under  the  direction  of  competent  engineers 
and  the  highest  degree  of  skill  and  care  had  been  exercised  in  the  work 
for  the  purpose  of  avoiding  injury  to  adjacent  property,  and  that  its 
engines  and  train  were  carefully  and  skillfully  operated,  using  oil  instead 
of  coal  thereby  minimizing  the  danger  to  property. 

Upon  trial  with  a  jury  there  was  a  verdict  for  defendant,  and  from 
the  judgment  the  plaintiffs  appeal. 

The  first  assignment  of  error  is  addressed  to  the  action  of  the  court 
in  overruling  appellants'  demurrer  to  that  portion  of  appellee's  answer 
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in  which  there  is  set  up  as  a  defense  to  the  action  the  fact  that  the  road- 
bed and  track  of  appellee  were  constructed  with  the  highest  degree  of 
skill  and  care,  under  the  direction  of  competent  engineers,  and  that  its 
engines  and  trains  were  carefully  and  skillfully  handled.  Appellants' 
demurrer  rests  upon  the  proposition  that  if  their  property  was  in  fact 
damaged  or  depreciated  in  value  by  the  causes  set  out  in  their  peti- 
tion the  facts  set  out  in  the  answer  of  appellee  which  were  objected  to, 
presented  no   defense. 

The  demurrer  was  overruled  by  the  court,  and  appellants  preserved 
a  bill  of  exceptions  to  the  ruling.  The  court  approved  the  bill  with  the 
qualification  that  as  plaintiffs  had  alleged  an  insufficient  culvert  for 
draining  off  the  surface  water  backed  upon  their  premises  these  allega- 
tions of  the  answer  became  important.  It  is  to  be  presumed  from  the 
statement  of  the  court  that  it  was  supposed  that  plaintiffs  had  charged 
defendant  with  want  of  care,  or  unskilfullness,  in  the  construction  of 
the -road,  which  rendered  the  allegations  of  the  answer  objected  to  ad- 
missible. In  this  the  court  was  in  error.  The  allegations  of  the  petition 
contain  no  suggestion  of  want  of  skill  or  care  in  the  construction  of 
the  roadbed  or  track  or  in  the  operation  of  the  trains.  The  matter  al- 
leged was  no  defense  to  the  petition  and  the  demurrer  should  have  been 
sustained.  The  error,  perhaps,  would  not  have  been  harmful  in  itself, 
but  it  was  followed  up  by  the  admission  of  considerable  evidence,  all 
admitted  over  the  objection  of  appellants  and  the  point  saved  by  proper 
bills  of  exceptions,  in  proof  of  the  objectionable  allegations.  In  addition 
to  this  the  court  charged  the  jury  at  the  request  of  defendant  that  if 
they  believed  that  plaintiffs'  property  was  injured  by  the  negligence  of 
defendant  in  the  construction  of  its  roadbed,  but  that  if  they  further 
found  that  prior  to  the  occupancy  of  the  street  by  defendant  plaintiffs' 
property  was  subject  to  overflow,  and  defendant  had  not  increased  the 
overflow,  plaintiffs  could  only  recover  for  damage  caused  by  the  negli- 
gence of  defendant.    The  giving  of  this  charge  is  also  presented  as  error. 

The  action  of  the  court  in  overruling  appellants'  demurrer,  in  ad- 
mitting the  evidence  as  to  the  care  and  skill  in  constructing  the  roadbed, 
and  in  giving  the  instruction  referred  to  were  all  calculated  most  forci- 
bly to  produce  in  the  minds  of  the  jury  the  impression  that  the  appellee 
was  only  liable  in  case  it  has  been  negligent  in  the  construction  of  its 
roadbed,  and  that  the  exercise  of  care  and  skill  by  it  in  this  matter  was 
a  defense  to  the  action. 

Appellants  would  be  entitled  to  recover  damages  for  the  depreciation 
in  value  of  their  property  arising  either  from  the  overflow  of  their  lots 
caused  by  the  roadbed  and  track  of  appellee  or  by  the  operation  of  ap- 
pellee's trains  along  the  street.  (Crossman  v.  Houston,  0.  L.  &  M.  P. 
By.  Co.,  92  S.  W.  Rep.,  836;  St.  Louis,  S.  F.  &  P.  Ry.  Co.  v.  Shaw, 
92  S.  W.  Rep.,  30.) 

Other  errors  assigned  will  not  probably  occur  upon  another  trial  and 
need  not  be  discussed. 

For  the  errors  indicated  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 
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Herbert  M.  Hinzie  et  al.  v.  Clarence  George  Hinzie  et  al. 

Decided  February  10,  1007. 

1. — Will'— Residuary  Clause — Construction. 

A  will  contained  the  following  provisions:  "Item  2.  t  give  and  bequeath 
to  my  beloved  wife  C.  for  and  during  her  natural  life  or  so  long  as  she  shall 
remain  unmarried,  my  half  interest  in  my  family  residence  and  homestead" 
(and  other  property,  describing  the  same)  "the  said  property  to  be  held  by 
her  for  the  use  and  benefit  of  herself  and  the  support  and  education  of  our 
children  as  hereinafter  directed."  Also  the  following:  "Item  3.  I  give  and 
beoueath  all  the  residue  of  my  estate  real  and  personal  and  mixed  to  my  said 
wife  and  the  children  of  her  by  me  begotten,  to  be  by  them  held  and  enjoyed 
in  equal  interest,  share  and  share  alike."  Held,  that  under  the  residuary  clause, 
and  in  view  of  the  evidence,  the  estate  in  remainder,  after  carving  out  the  par- 
ticular estate  devised  to  the  wife  and  her  children,  in  the  property  described 
in  item  2,  vested  in  fee  simple  in  the  wife  earned  and  her  children,  to  the 
exclusion  of  other  children  of  the  testator  by  a  former  wife. 

2.— Same. 

An  estate  in  reversion  or  remainder  passes  by  a  general  residuary  clause. 
It  is  presumed  that  a  testator  intended  to  dispose  of  his  entire  estate  and  not 
only  a  part. 

Appeal  from  the  District  Court  of  Anderson  County.  Tried  below  be- 
fore Hon.  B.  H.  Gardner. 

Oregg  &  Brown,  for  appellants. 

Tho8.  B.  Greenwood,  for  appellees. 

REESE,  Associate  Justice. — This  is  a  suit  in  the  District  Court  by 
Mrs.  Celia  Hinzie,  widow  of  Martin  Hinzie,  deceased,  in  her  own  right 
and  as  executrix  of  the  will  of  said  Martin  Hinzie,  and  also  as  next  friend 
of  Clarence  George  Hinzie,  infant  child  of  herself  and  said  Martin 
Hinzie,  against  other  children  and  heirs  at  law  of  said  Martin  Hinzie 
for  the  purpose  of  procuring  a  construction  of  the  will  of  said  Martin 
Hinzie. 

The  clauses  of  the  will  with  regard  to  which  the  doubt  arises  are  as 
follows : 

"Item  II.  I  give  and  bequeath  to  my  beloved  wife,  Celia  Hinzie,  for 
and  during  her  natural  life  or  so  long  as  she  shall  remain  unmarried 
tny  half  interest  in  my  family  residence  and  homestead  situated  on 
Magnolia  Street,  my  one-seventh  in  my  two-story  brick  storehouse  and 
lot  on  Spring  Street  the  same  extending  north  to  Main  Street,  deeded 
to  me  by  W.  E.  Hinzie  as  shows  my  house  and  lot  in  West  Palestine 
known  as  the  O'Day  Place  as  follows  to  wit :  Lot  13,  block  A  1  Texas 
Land  Co.  Addition  to  Palestine,  Texas,  also  lot  6  b-1  on  Cottage  Ave., 
known  as  the  James  Cary  place,  also  all  my  interest  in  82  acres  of  the 
J.  Jordan  survey  known  as  the  Jas.  W.  Gass  property,  laying  directly 
west  of  the  Duke  farm,  reference  to  the  division  of  the  property  made 
by  an  order  of  the  District  Court  will  show  lines  of  same,  the  same  now 
being  all  under  fence,  the  said  property  to  be  held  by  her  for  the  use 
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and  benefit  of  herself  and  the  support  and  education  of  our  children  as 
hereinafter  directed. 

"Item  III.  I  give  and  bequeath  all  the  residue  of  my  estate  real  and 
personal  and  mixed  to  my  said  wife,  Celia  Hinzie,  and  the  children  of 
her  by  me  begotten,  to  be  by  them  held  and  enjoyed  in  equal  interest, 
share  and  share  alike." 

It  was  contended  by  appellees  that  by  these  provisions  of  the  will  Mrs. 
Hinzie  and  her  son  Clarence  George  Hinzie  and  another  child  of  Mrs. 
Hinzie  and  the  testator,  to  be  thereafter  born,  and  whose  birth  was  an- 
ticipated at  the  time  the  will  was  executed,  took  the  entire  estate  in  fee 
simple  in  the  property  described  in  item  2  of  the  will  above  set  out,  sub- 
ject to  the  right  of  Mrs.  Hinzie  to  hold  and' use  the  same  during  her 
natural  life,  or  so  long  as  she  might  remain  unmarried,  for  the  support 
and  education  of  the  children  of  herself  by  the  testator. 

Defendants*  contention  is  that  only  a  life  estate,  or  an  estate  during 
her  widowhood,  is  given  to  Mrs.  Hinzie  in  this  property,  the  remainder 
not  passing  under  the  residuary  clause  in  item  3,  but  being  left  undis- 
posed of,  and  that  the  unmarried  daughter  and  minor  sons  of  the  tes- 
tator, constituents  of  his  family  at  the  time  of  his  death,  were  intended 
to  be  protected  in  their  right  to  the  homestead,  as  coming  within  the 
meaning  of  the  term  "our  children"  in  item  2. 

Upon  trial  by  the  court  judgment  was  rendered  adopting  the  con- 
struction contended  for  by  the  plaintiffs,  from  which  defendants  appeal. 
It  was  shown  that  the  property  described  in  item  2  of  the  will,  and  in 
which  by  its  provisions  an  estate  for  life  or  widowhood  is  given  to  Mrs. 
Hinzie,  to  be  used  for  the  support  of  "our  children,"  constitutes  the 
bulk  of  the  estate  of  the  testator.  If  the  remainder  after  the  life  estate, 
or  estate  during  widowhood  of  Mrs.  Hinzie,  does  not  pass  under  the  be- 
quest of  the  residue  of  his  estate,  much  the  larger  part  of  the  property 
of  the  testator  would  remain  undisposed  of  by  the  will,  and  would  pass 
to  his  heirs  at  law  consisting  of  his  seven  children  by  his  first  wife,  and 
the  one,  or  possibly  two,  children  by  his  present  widow.  As  showing  the 
intentions  of  the  testator  towards  the  children  by  his  first  wife,  who  are 
the  defendants  in  this  suit,  the  following  provision  of  his  will  is  im- 
portant : 

"Item  VI.  I  give  and  bequeath  to  my  beloved  son,  William  Eugene 
Hinzie  the  property  known  as  the  Dennavant  Property,  namely  lot  5  B. 
B.  2.  The  balance  of  my  children  by  my  former  wife  Susan  Ann  Hinzie, 
deceased,  have  been  provided  for  by  the  order  of  the  court  in  the  division 
of  the  property  owned  at  the  time  of  the  death  of  my  beloved  wife, 
Susan  Ann  Hinzie." 

It  was  shown  that  these  children  had  received  a  considerable  amount 
of  property  as  their  mother's  share  of  the  community  estate  of  testator 
and  their  mother,  supplemented  by  a  conveyance  from  testator  to  them 
of  his  half  of  the  brick  storehouse  constituting  the  business  homestead, 
of  considerable  value. 

"The  natural  and  reasonable  presumption  is  that  when  so  solemn  and 
important  an  instrument  as  a  will  is  executed  the  testator  intends  to 
dispose  of  his  whole  estate,  and  does  not  intend  to  die  intestate  as  to 
any  of  his  property,  which  presumption  is  overcome  only  when  the  in- 
tention of  the  testator  to  do  otherwise  is  plain  and  unambiguous,  or  is 
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necessarily  implied."  (30  Am.  &  Eng.  Ency.  of  Law,  668,  and  note 
citing  cases;  2  Redfield  Wills,  116;  Carr  v.  Dings,  58  Mo.,  400;  Harrell 
v.  Hoskins,  19  N.  C,  479.) 

If  by  any  reasonable  interpretation  of  the  language  of  the  will  in 
the  present  case  such  a  construction  of  the  residuary  clause  can  be  ar- 
rived at  as  will  include  all  of  the  testator's  estate  not  specifically  dis- 
posed of,  the  presumption  against  partial  intestacy  requires  that  it  be 
done.  It  is  the  purpose  of  a  residuary  bequest  to  dispose  of  all  of  the 
property  and  estate  of  the  testator  not  specifically  disposed  of  by  other 
provisions  of  the  will.  In  order  to  have  this  effect  the  bequest  of  (he 
residue  in  the  present  will  would  have  to  include  the  remainder,  after 
the  exhaustion  of  the  estate  devised  to  Mrs.  Hinzie,  in  the  property  de- 
scribed  in  item  2  of  the  will. 

In  a  note  to  Redfield  on  Wills,  p.  116,  it  is  stated  that  "the  reversion 
or  remainder  of  an  estate  devised  for  life  passes  by  the  general  resid- 
uary clause"  and  Cline  v.  Latimore,  1  Winston  Law  R.  (N.  C),  207, 
and  Doe  ex  dem  Atkins,  id.  273,  are  cited  in  support  of  the  proposition. 
We  have  not  been  able  to  examine  these  authorities  nor  the  case  of  Oakes 
v.  Massey,  87  N.  Y.  Supp.,  1118,  to  the  same  effect,  cited  in  note,  2 
Current  Law,  p.  2154.  The  cases  referred  to  appear  to  be  exactly  in 
point,  as  is  the  case  of  Foil  v.  Newsome,  138  N.  C.,  115,  in  which  it  was 
expressly  held  that  a  gift  of  the  residue  in  general  terms  included  the 
remainder,  after  termination  of  the  life  estate  in  property  devised  for 
life  of  the  devisee. 

We  think  that  the  language  of  the  will,  which  was  written  entirely  by 
the  testator  himself,  fairly  expresses  the  intention  that  the  property  de- 
scribed in  the  second  clause  of  the  will  should  pass,  under  the  residuary 
clauses  to  his  widow  and  her  children  by  the  testator  in  equal  interests, 
subject  to  an  estate  therein  to  Mrs.  Hinzie  during  her  life  or  widowhood, 
to  be  used  for  the  support  and  education  of  the  children  of  her  marriage 
with  testator.  If  we  go  outside  of  the  language  of  the  will  and  look  to 
the  circumstances  which  would  have  probably  influenced  the  testator, 
they  but  add  force  to  this  construction. 

The  children  of  the  testator  by  his  first  wife  were  all  grown,  or  prac- 
tically so,  four  of  the  seven  were  married,  and  it  is  clear  from  the  lan- 
guage of  the  will  with  regard  to  them  that  he  considered  that  they  had 
already  been  sufficiently  provide*}  for.  Sis  widow  and  infant  of  two 
years  of  age,  and  the  expected  child,  had  nothing  except  what  they  took 
under  the  will.  If  the  language  of  the  residuary  clause  left  it  doubtful, 
and  we  think  it  does  not,  whether  it  was  intended  to  convey  the  re- 
mainder, after  the  life  estate  of  Mrs.  Hinzie  in  the  property  described 
in  the  second  clause  of  the  will,  the  presumption  against  intestacy,  aided 
by  the  circumstances  which  probably  influenced  the  testator,  would  com- 
pel the  construction  adopted  by  the  trial  court.  It  appears  clear  to 
us  from  the  language  of  the  will,  with  regard  to  testator's  children  by  his 
first  wife,  and  in  the  light  of  the  evidence  with  regard  to  the  age  of 
these  children;  the  youngest  being  over  nineteen  years  of  age;  and  the 
amount  of  property  shown  to  have  been  already  received  by  them,  that 
by  the  term  "our  children"  in  the  second  clause  of  his  will  the  testator 
referred  to  the  infant  child  and  the  expected  child  of  himself  and  his 
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then  wife  and  did  not  intend  to  include  any  of  the  children  of  himself 
and  his  first  wife. 

If  the  testator  intended  to  include  any  of  these  children  the  conclu- 
sion can  not  be  avoided  that  he  would,  at  least,  have  limited  the  pro- 
vision for  their  support  and  education  to  those  who  were  members  of 
his  family  at  the  time,  that  is,  the  unmarried  daughter  and  two  minor 
sons,  and  would  not  have  used  language  which  would  include  all  of  his 
children,  four  of  whom  were  shown  to  have  married  and  established 
themselves  in  homes  of  their  own  at  the  time  of  the  execution  of  the  will. 

We  think  there  is  no  error  in  the  judgment  and  it  is  affirmed. 

Affirmed. 


J.  A.  WOTRINQ  AND  SON  ET  AL.  V.  INDEMNITY  IMPROVEMENT  COMPANY. 

Decided  February  16,  1907. 

Appointment  of  Receiver. 

A.  owned  a  tract  of  timber  land  and  B.  owned  a  saw  mill;  by  a  contract 
in  writing  between  the  parties  A.  employed  B.  to  cut  the  timber  on  said  land 
into  lumber  at  an  agreed  price,  B.  to  set  up  his  mill  on  the  land  within  a 
certain  time;  it  was  understood  at  the  time  the  contract  was  made  that  A. 
would  sell  his  land  and  assign  the  contract;  the  plaintiff  became  the  purchaser 
and  assignee  with  full  knowledge  of  the  terms  of  the  contract;  nothing  was 
said  in  the  contract  about  the  removal  of  the  mill  nor  about  its  remaining  on 
the  land  after  the  completion  of  the  work;  on  the  ground  that  B.  had  aban- 
doned the  contract  and  that  it  would  suffer  irreparable  injury  plaintiff  prayed 
for  the  appointment  of  a  receiver  to  take  charge  of  and  operate  the  mill,  claim- 
ing that  the  agreement  constituted  a  partnership  and  that  the  mill  and  ap- 
purtenant machinery  were  fixtures  on  the  land.  Held,  the  mill  and  machinery 
were  not  fixtures;  defendant  had  the  right  to  remove  them  upon  termination 
of  the  contract;  plaintiff  and  defendant  were  not  partners,  and  consequently 
plaintiff  was  not  entitled  to  have  a  receiver  appointed. 

Appeal  from  the  District  Court  of  Jefferson  County.  Tried  below  be- 
fore Hon.  W.  H.  Pope. 

Fleming  &  Fleming,  for  appellants. — According  to  the  allegations  in 
its  petition,  appellee  did  not  own  the  saw  mill  outfit  sought  to  be  placed 
in  the  hands  of  a  receiver.  Moody  v.  Aiken,  50  Texas,  65;  Harkey  v. 
Cain,  69  Texas,  150;  Wrigtt  v.  Macdonnell  et  al.,  88  Texas,  140;  Ew- 
ing  v.  Miles,  12  Texas  Civ.  App.,  19;  19  Cyc,  pp.  1065,  1077,  1041;  18 
Am.  &  Eng.  Enc.  of  Law,  pp/l70,  1127,  1150;  7  Am.  &  Eng.  Enc.  of 
Law,  p.  122;  1  Pomeroy's  Equity  Jurisprudence,  pp.  459,  460;  Ander- 
son Law  Die,  p.  621;  5  Lawson's  Rights  and  Remedies,  sec.  2668;  2 
Bouvier  Law  Die,  p.  222. 

Under  the  allegations  in  the  petition,  the  appellants,  Wotring  &  Son, 
were  either  tenants  or  lessees,  who  brought  and  erected  on  the  land  of 
assignor  of  appellee  the  property  in  question  for  the  purpose  of  sawing 
the  amount  of  timber  which  appellants  later  refused  to  saw,  such  refusal 
gave  a  right  of  action  for  damages  by  virtue  of  the  alleged  breach  of 
contract,  but  no  right  for  a  receiver  of  the  property  arose  thereby.  18 
Am.  &  Eng.  Ency.  of  Law,  170. 

R.  A.  John  and  H.  P.  Barry,  for  appellee. — Where  the  bill  and  sup- 
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porting  affidavits  show  that  plaintiff  has  an  interest,  or  "probable"  in- 
terest in  any  property  or  fund,  or  the  proceeds  thereof,  and  where  it  is 
shown  that  the  property  or  fund  is  in  danger  of  being  lost,  removed  or 
materially  injured,  a  receiver  will  be  appointed,  upon  the  application  of 
plaintiff,  to  take  charge  of  and  preserve  the  property  in  controversy  dur- 
ing the  pendency  of  the  suit  Art.  1465,  Bev.  Stats.,  1895;  Cotton  v. 
Band,  92  S.  .W.  Sep.,  266. 

Where  a  sawmill  and  appurtenances,  consisting  of  engines,  boilers 
and  machinery,  are  placed  upon  the  premises  of  another,  on  brick  foun- 
dations embedded  in  the  soil,  sheltered  by  substantial  buildings  of  a  per- 
manent nature,  said  mill  erected  to  saw  a  large  body  of  timber  into  lum- 
ber, under  a  contract  with  the  owner  of  said  timber,  being  in  the  nature 
of  a  joint  enterprise,  in  the  absence  of  agreement  between  the  parties, 
said  mill  becomes  a  part  of  the  realty.  Brown  v.  Boland,  92  Texas,  56 ; 
Markle  v.  Stackhouse  et  al.,  44  S.  W.  Bep.,  808 ;  Jones  v.  Bull,  85  Texas, 
136;  Newhoff  v.  Mayo,  27  Am.  St.  Bep.,  457. 

Where  a  lessee  during  the  existence  of  his  lease  forfeits  the  same,  he 
thereby  forfeits  the  right  of  removal  of  fixtures.  13  Am.  &  Eng.  Ency. 
Law,  p.  650;  Kutter  v.  Smith,  2  Wall.,  493. 

BEESE,  Associate  Justice.— On  September  27,  1906,  upon  appli- 
cation of  the  Indemnity  Improvement  Company,  in  a  suit  that  day  filed 
by  it  against  J.  A.  Wotring  &  Son,  a  receiver  was  appointed  by  the  Judge 
of  the  Fifty-eighth  Judicial  District  in  Chambers  and  without  notice  to 
the  defendants,  to  take  possession  of  and  operate  a  certain  saw  mill  and 
appurtenant  machinery  then  being  on  the  land  of  plaintiff.  On  October 
8  appellants  filed  a  motion  asking  that  a  motion  to  vacate  the  receiver- 
ship be  set  down  for  hearing,  and  on  October  13  having  filed  a  full  an- 
swer to  plaintiffs'  petition  appellants  filed  a  formal  motion  to  vacate  said 
receivership,  which  was  by  the  court  overruled,  and  the  appointment  of 
the  receiver  confirmed.  Prom  this  order  defendants  prosecute  this  ap- 
peal. 

Upon  the  hearing  of  the  motion  to  vacate  the  receivership  evidence  was 
introduced  by  affidavit  in  support  of  and  resistance  to  the  motion. 

It  will  not  be  necessary  to  look  beyond  the  allegations  of  the  plaintiff's 
petition  to  dispose  of  the  appeal. 

Although  the  statement  is  made,  upon  oath,  in  the  petition  that  plain- 
tiff is  the  owner  of  the  mill  and  machinery,  further  allegations  in  the 
petition  effectually  contradict  this  statement  and  show  that  it  has  no 
foundation  in  fact.  The  material  facts  are  as  follows :  On  December  7, 
1904,  J.  A.  Wotring  &  Son,  appellants,  were  the  owners  of  a  certain  saw 
mill  located  at  Batson  in  Hardin  County,  and  Ward  &  Bunch,  a  firm 
composed  of  W.  A.  Ward  and  C.  T.  Bunch,  were  the  owners  of  a  tract 
of  472  acres  of  timbered  land  in  Jefferson  County.  On  that  day  the  par- 
ties entered  into  a  written  contract  by  the  terms  of  which  Ward  &  Bunch 
employed  Wotring  &  Son  to  cut  the  timber  on  said  land  into  lumber. 
Wotring  &  Son  were  to  remove  their  mill  and  set  it  up  on  the  tract  of 
land  in  question  within  thirty  days  from  the  date  of  the  agreement, 
and  were  to  saw  all  of  the  timber  on  said  land  and  other  timber,  if  pur- 
chased by  Ward  &  Bunch,  within  one  and  a  half  miles  of  the  mill.  The 
manner  in  which  the  lumber  should  be  cut,  sizes,  etc.,  and  the  price  to 
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be  paid  by  Ward  &  Bunch  therefor  were  carefully  provided  for  in  the 
contract.  It  was  stated  that  whereas  it  was  contemplated  by  Ward  & 
Bunch  to  incorporate  a  Townsite  Company  to  take  over  the  land  afore- 
said, they  should  have  the  right  to  assign  the  contract  to  said  Townsite 
Company.  In  pursuance  of  this  plan  the  appellee  company  was  after- 
wards formed  which  took  over  the  land,  and  to  which  the  contract  was 
assigned,  C.  T.  Bunch  being  the  secretary  and  treasurer  of  such  company. 

The  contract  contains  a  stipulation  that  if  Ward  &  Bunch  were  not 
able  at  any  time  to  market  the  product  of  the  mill,  or  a  sufficient  part 
thereof  to  warrant  them  in  their  judgment  to  continue  the  operation, 
they  should  have  the  right  on  thirty  days  notice  to  Wotring  &  Son  to 
cancel  the  contract,  paying  Wotring  &  Son  $300  as  a  bonus.  Afterwards 
there  were  changes  in  the  contract  which  did  not  affect  its  character  in 
any  matter  material  to  the  issues  here  involved.  There  was  nothing 
said  in  the  contract  with  regard  to  the  removal  of  the  mill  after  the  com- 
pletion of  the  work  nor  about  its  remaining  on  the  land,  but  by  affidavit 
of  P.  H.  Wotring  it  was  stated  that  at  the  time  of  the  execution  of  the 
contract  it  was  expressly  agreed  that  Wotring  &  Son  should  have  the 
right  to  remove  the  mill  after  the  completion  of  their  contract.  This 
does  not  seem  to  have  been  denied  by  affidavit  at  the  hearing,  but  we  do 
not  consider  the  matter  material.  This  would  follow  from  the  terms  of 
the  contract  unless  it  was  provided  otherwise. 

The  appointment  of  the  receiver  was  sought  on  the  ground  that  ap- 
pellants had  abandoned  their  contract  and  had  ceased  to  operate  the 
mill  and  that  appellee  would  be  irreparably  damaged  unless  the  mill  con- 
tinued to  be  operated,  the  particular  items  of  such  damage  being  set  out. 

It  was  alleged  in  the  petition  that  the  agreement  constituted  a  part- 
nership and  that  appellee  had  an  interest  in  the  property  which  required 
for  its  protection  the  appointment  of  a  receiver.  Also  that  the  mill  and 
appurtenant  machinery  were  so  fastened  to  the  soil  as  to  be  a  part  of 
the  realty  and  as  such  had  passed  to  appellee  by  the  conveyance  of  the 
land  to  it  by  Ward  &  Bunch. 

Appellee  necessarily  had  full  notice  at  the  time  they  took  over  the  land 
of  the  terms  of  the  contract  upon  which  the  mill  had  been  placed  upon 
the  land. 

The  mill  and  appurtenant  machinery  were  not  a  part  of  the  realty. 
It  was,  as  shown  by  the  allegations  of  the  petition  and  other  evidence, 
affixed  to  the  soil  in  the  same  manner  such  property  is  generally  so  fixed. 
Under  the  terms  of  the  contract  appellants  had  the  right  to  remove  it 
at  the  termination  of  the  contract  whether  such  right  was  reserved  in 
the  contract  or  not.  The  contract  shows  clearly  that  the  mill  was  not 
to  become  a  part  of  the  realty  or  to  cease  to  be  the  property  of  appel- 
lants. Appellants  never  at  any  time  had  any  interest  in  the  land.  (13 
Am.  &  Eng.  Ency.  of  Law,  640,  et  seq;  Cullers  &  Henry  v.  James,  66 
Texas,  498;  Wright  v.  Macdonnell,  88  Texas,  146;  Jones  v.  Bull,  85 
Texas,  139.) 

Neither  had  appellee  any  interest,  or  probable  interest,  in  .the  mill 
within  the  meaning  of  those  terms  as  used  in  article  1465,  Bevised  Stat- 
utes, and  in  Cotton  v.  Band  (92  S.  W.  Rep.,  266).  There  was  not  an 
element  of  copartnership  between  appellee  and  appellants.  The  very 
terms  of  the  contract  are  that  appellants  were  employed  by  Ward  & 
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Bunch  to  cut  the  timber  on  the  land  into  lumber,  using  their  own  saw- 
mill for  that  purpose.  The  suit  is  simply  one  for  damages  for  the  al- 
leged breach  by  appellants  of  their  contract  to  cut  the  timber.  Appel- 
lee had  no  right  to  the  appointment  of  a  receiver  to  take  charge  of  the 
tools  with  which  appellants  were  to  do  the  work,  and  complete  their 
contract.  The  pleadings  of  appellee  and  the  evidence,  show  that  no 
emergency  existed  for  the  appointment  of  the  receiver  without  notice, 
if  such  appointment  had  been  justified  at  all.  (Haywood  v.  Scarbor- 
ough, 92  S.  W.  Rep.,  815.)  This,  however,  would  not  be  ground  for  re- 
versal of  the  order  refusing  to  vacate  the  receivership  and  confirming 
such  appointment.     (Cotton  v.  Rand,  supra.) 

Thefc  judgment  of  the  court  overruling  the  motion  to  vacate  the  re- 
ceivership and  confirming  the  appointment,  as  well  as  the  original  order 
of  appointment,  are  reversed  and  the  cause  is  remanded  to  the  District 
Court  with  instructions  to  vacate  the  receivership  and  discharge  the  re- 
ceiver, with  appropriate  orders  restoring  appellants  to  the  possession  of 
the  property. 

Reversed  and  remanded. 


Houston  Rice  Milling  Company  v.  Wilcox  &  Swinney. 

Decided  February  16,  1907. 
1.— Plea  of  Privilege — Burden  of  Proof. 


It  devolves  on  the  one  presenting  a  plea  of  privilege  to  establish  its  ma- 
terial averments. 

8. — Venue — Place  of  Performance. 

Where  the  defendant,  a  private  corporation,  having  its  domicile  in  Harris 
County,  contracted  in  Harris  County  with  the  plaintiffs,  doing  business  in 
Chambers  County,  to  furnish  supplies  to  parties  in  Chambers  County,  an4 
the  supplies  were  so  furnished  in  Chambers  County,  a  suit  upon  open  account 
for  the  supplies  furnished  was  properly  brought  in  Chambers  County. 

S.— Date  In  Pleading — Mistake. 

Where  a  date  given  in  the  pleading  is  clearly  a  clerical  mistake  and  is 
corrected  by  other  parts  of  the  record  the  court  properly  ignored  such  mistake 
in  rendering  judgment. 

Appeal  from  the  County  Court  of  Chambers  County.  Tried  below 
before  Hon.  W.  B.  Gordon. 

Marshall  &  Marshall,  for  appellant. — The  cause  of  action  in  this  case 
consisted  of  the  promise  to  pay,  and  of  the  refusal  of  appellant  to  pay, 
the  account  of  B.  M.  Birch,  and  both  promise  and  refusal  were  made 
in  Harris  County,  Texas.  Frost  v.  Witter,  84  Am.  St.  Rep.,  53 ;  Wilson 
v.  Adams,  15  Texas,  324;  Lindheim  v.  Muschamp,  72  Texas,  33;  Little 
v.  Woodbridge,  1  W.  &  W.  C.  C,  sec.  152. 

The  allegata  and  probata  must  conform.  And  the  petition  having 
declared  upon  an  account  between  October  3,  1904,  and  October  10, 
1904,  and  expressly  declared  such  pleadings  in  lieu  of  pleadings  in  the 
Justice  Court,  the  account  filed, in  the  Justice  Court  was  no.  part  of  the 
pleadings  in  the  County  Court,  and  evidence  admitted  of  account  other 
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than  between  the  dates  declared  on  in  the  pleadings  was  a  fatal  variance. 
Bamsey  v.  McCauley,  2  Texas,  191 ;  Riverside  Co.  v.  Lee,  7  Texas  Civ. 
App.,  522;  Mimms  v.  Mitchell,  1  Texas,  447;  Lemmon  v.  Hanley,  28 
Texas,  227;  Shipman  v.  Fulcrod,  42  Texas,  249. 

Stevens  &  Pickett  and  J.  F.  Dabney,  for  appellees. 

GILL,  Chief  Justice. — The  firm  of  Wilcox  &  Swinney  sued  the 
Houston  Rice  Milling  Company,  a  private  corporation,  to  recover  $152 
on  open  account.    The  suit  was  brought  in  Chambers  County. 

A  plea  of  privilege  was  interposed  by  the  defendant  asserting  the  right 
to  be  sued  in  Harris  County,  its  corporate  domicile.  It  was  heard  and 
overruled,  and  on  the  merits  plaintiffs  had  judgment  both  in  the  Justice 
and  County  Courts  and  defendant  has  appealed  the  cause  to  this  court 
for  revision. 

The  record  sustains  the  following  findings  of  fact :  Wilcox  &  Swin- 
ney were  merchants  residing  and  doing  business  at  Anahuac  in  Cham- 
bers County.  The  farmers  in  the  neighborhood  of  Anahuac  were  largely 
engaged  in  rice  culture  and  the  Houston  Rice  Milling  Company  was 
engaged  in  furnishing  and  making  advances  to  many  of  them  with  a 
view  to  purchasing  or  milling  and  selling  their  rice  when  ready  for 
market.  In  January,  1904,  the  defendant  authorized  the  plaintiffs  to 
furnish  the  rice  farmers  in  that  community  with  their  necessary  sup- 
plies and  charge  to  its  account.  This  contract  seems  originally  to  have 
been  made  in  Houston,  Harris  County.  The  plaintiffs  proceeded  under 
this  authority  to  supply  certain  rice  farmers,  one  Birch  being  among 
the  number,  and  to  send  monthly  statements  to  defendants.  This  course 
was  pursued  from  February  until  August,  inclusive,  when  the  general 
agent  of  defendant  went  to  Anahuac  and  struck  certain  names  off  the 
list  which  was  being  furnished,  but  left  Birch's  name  on.  Plaintiffs 
continued  to  furnish  him  from  October  3  until  November  10  when  de- 
fendant repudiated  its  liability,  whereupon  this  suit  was  brought  in 
Chambers  County. 

Defendant  contends  that  the  trial  court  erred  in  overruling  the  plea 
of  privilege,  first,  because  no  part  of  the  cause  of  action  arose  in  Cham- 
bers County,  and  second,  because  it  did  not  appear  that  Anahuac,  where 
the  goods  were  furnished,  was  in  Chambers  County. 

The  point  is  without  merit.  It  devolved  on  the  one  presenting  the 
plea  of  privilege  to  establish  its  material  averments,  and  this  defendant 
failed  to  do.  If  it  be  a  just  criticism  of  the  record  to  say  it  does  not 
fairly  appear  that  Anahuac,  the  place  where  the  contract  was  to  be  per- 
formed, was  in  Chambers  County,  yet  that  point  was  the  place  of  per- 
formance and  defendant  has  not  discharged  the  burden  of  proof  to  show 
that  it  was  not  in  Chambers  County.  Plaintiff's  cause  of  action  con- 
sisted of  his  compliance  with  his  part  of  the  contract  and  the  defendants 
promise  to  pay.  Thus  a  part  of  it  arose  at  Anahuac.  The  contract  was 
executory.  (Houston  &  T.  C.  Ry.  v.  Hill,  63  Texas,  383;  Mangum 
v.  Lane  City  Rice  Milling  Company,  95  S.  W.  Rep.,  607.)  The  case 
of  Lindheim  v.  Muschamp,  72  Texas,  33,  decides  a  different  question 
under  a  different  section  of  the  venue  statute. 

Plaintiff  complains  that  the  court  erred  in  rendering  judgment  for  a 
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greater  sum  than  $."5.05,  the  amount  which  accrued  from  October  3  until 
October  10,  1904,  because  the  pleadings  restrict  the  recovery  to  those 
dates.  In  the  County  Court  the  plaintiffs  filed  written  pleadings  in  lieu 
of  all  pleadings  in  the  Justice  Court  in  which  they  repeatedly  referred 
to  the  sworn  itemized  account  filed  in  the  Justice  Court  as  a  basis  for 
the  suit,  and  brought  up  to  the  County  Court  with  the  justice's  trans- 
cript. The  itemized  account  referred  to  covered  dates  from  October  3 
to  November  10,  inclusive,  and  the  use  of  the  date  "Oct.  10"  is  clearly 
shown  to  have  been  a  clerical  error  which,  in  the  light  of  the  sworn 
account  referred  to,  could  not  have  misled  the  defendant. 

We  do  not  consider  it  necessary  to  discuss  in  detail  the  other  assign- 
ments or  to  answer  in  detail  the  points  made  by  counsel  in  support  of 
those  above  mentioned.  We  think  the  cause  was  tried  without  material 
error  and  that  the  judgment  is  supported  by  the  record.    Affirmed. 

Affirmed. 


Wic.  Cameron  &  Company  v.  J.  L.  Bbalmuto. 

Decided  February  16,  1907. 

1. — Pleading:  as  Evidence. 

In  a  suit  for  personal  injuries,  the  defense  being  that  the  plaintiff  was 
in  the  employ  of  an  independent  contractor  and  not  of  defendant  at  the  time 
of  the  injury,  it  was  error  to  exclude  plaintiff's  petition,  when  offered  in  evi- 
dence by  defendant,  in  which  it  was  alleged  that  plaintiff  "was  in  the  employ 
of  M.,  an  independent  contractor  of  defendant  company,  at  the  time  he  was 
injured." 

8. — Personal  Injuries — Independent  Contractor. 

Defendant  company  was  operating  a  sawmill;  for  the  purpose  of  moving 
the  lumber  from  the  mill  to  the  yard  it  had  provided  a  tramway;  it  contracted 
with  M.  to  move  the  lumber  at  so  much  per  thousand,  M.  to  employ  and  pay 
his  own  help,  the  defendant  reserving  the  right  to  discharge  an  objectionable 

ron;  the  defendant  owned  and  maintained  the  tramway,  cars,  mules,  etc., 
and  his  employes  simply  had  the  use  of  them  in  the  performance  of  the 
work,  the  defendant  directing  when  and  how  the  work  should  be  done;  the 
plaintiff  was  employed  by  M.  and  was  injured  by  the  breaking  of  a  defective 
plank  in  the  tramway  while  driving  one  of  the  cars.  Held,  that  M.  was  not 
such  an  independent  contractor  as  would  exempt  the  defendant  from  liability 
to  plaintiff. 


3. — Same — Assumed  Bisk. 

An  employe  assumes  only  such  risks  as  he  had,  or  ought  to  have  had 
knowledge  of. 

Appeal  from  the  District  Court  of  Tyler  County.  Tried  below  before 
Hon.  W.  B.  Powell. 

J.  A.  Mooney  and  Boynton  &  Boynton,  for  appellant. — The  master  is 
not  required  in  law  to  furnish  a  reasonably  safe  place  for  the  servant 
to  labor,  but  is  only  required  to  use  ordinary  care  to  have  such  place 
reasonably  safe.  Galveston,  H.  &  S.  A.  B.  K.  Co.  v.  Gormley,  91  Texas, 
398;  Missouri,  K.  &  T.  By.  Co.  v.  Smith,  82  S.  W.  Bep.,  787;  Interna- 
tional &  G.  N.  B.  B.  Co.  v.  von  Hoesen,  91  S.  W.  Bep.,  604. 
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When  one  accepts  the  employment  of  another  he  assumes  all  ordinary 
risks  incident  to  such  employment,  and  can  not  recover  for  injuries  re- 
sulting therefrom.  Missouri  Pac.  By.  Co.  v.  Callbreath,  66  Texas,  528; 
Gulf,  C.  &  S.  P.  By.  Co.  v.  Kizziah,  86  Texas,  90. 

A  person  may  be  an  independent  contractor  although  the  party  for 
whom  the  work  is  being  done  exercises  some  control  over  his  property 
being  used  in  such  work  or  over  the  contractor,  or  prohibits  the  contrac- 
tor from  employing  certain  persons.  Wallace  v.  Southern  Cotton  Oil 
Co.,  91  Texas,  18;  City  of  Groesbeck  v.  Pinson,  50  S.  W.  Bep.,  620; 
Simonton  v.  Perry,  62  S.  W.  Bep.,  1090. 

E.  P.  Phelps,  Hogg,  Watkins  &  Jones,  Joe  W.  Thomas  and  T.  C. 
Mann,  for  appellee. — An  independent  contractor  is  one  over  whom  the 
party  for  whom  he  is  doing  work  exercises  no  control  as  to  the  manner  in 
which  the  work  is  to  be  done,  nor  over  the  means  with  which  it  is  to  be 
done,  nor  over  the  persons  engaged  in  the  work,  and  a  charge  which  in- 
structs the  jury  that  if  they  find  either  of  such  to  be  a  fact,  they  will 
find  against  the  defendant,  correctly  presented  the  law  applicable  to  this 
case.    Wallace  v.  Southern  Oil  Co.,  91  Texas,  21. 

GILL,  Chief  Justice. — The  appellee  sued  the  appellant  for  damages 
for  personal  injuries  alleged  to  have  been  sustained  by  him  while  in  the 
service  of  the  company.  The  defendant  answered  by  general  denial, 
pleaded  contributory  negligence  and  assumed  risk,  and  further  set  up 
that  the  plaintiff  was  at  the  time  of  the  accident  in  the  service  of  one 
Henry  Mitchell,  an  independent  contractor.  Prom  a  verdict  in  favor  of 
plaintiff  the  defendant  has  appealed. 

The  facts,  which  are  practically  undisputed,  are  as  follows:  Appel- 
lant was  engaged  in  the  operation  of  a  saw  mill.  For  the  purpose  of 
moving  the  lumber  from  the  mill  to  points  in  the  yard  where  it  was 
to  be  stacked  and  stored,  it  had  built  wooden  tracks  or  roadways  called 
"dolley-ways"  over  which  wheeled  trucks  called  "dolleys"  were  to  be 
drawn  by  mules.  The  dolley-way  was  made  of  short  wooden  planks  laid  * 
crosswise  on  supports  and  on  the  walk  thus  made  the  mule  was  to  be 
driven  while  drawing  the  truck  or  dolley  loaded  with  lumber. 

The  company  had  engaged  one  Henry  Mitchell  to  move  the  lumber 
and  stack  it  for  which  service  the  company  paid  him  15  cents  per  thou- 
sand feet.  Mitchell  might  employ  such  help  as  he  needed  at  such  prices 
as  he  chose  to  pay,  but  the  company  reserved  and  exercised  the  right  to 
discharge  any  objectionable  person  which  he  might  employ.  The  com- 
pany paid  off  these  hands  and  paid  Mitchell  the  difference  which  had 
accrued  at  the  price  per  thousand  feet  for  which  the  lumber  was  to  be 
handled.  The  company  owned  and  maintained  the  dolleys,  dolley-ways 
and  mules,  and  Mitchell  and  his  employes  had  simply  the  use  of  them  in 
the  performance  of  the  work.  The  company  directed  how  and  when 
the  work  should  be  done. 

The  plaintiff,  one  of  the  men  working  under  Mitchell  under  the  ar- 
rangement above  detailed,  was  engaged  in  driving  a  mule  drawing  a 
loaded  "dolley ."  He  was  sitting  on  the  front  end  with  his  feet  hanging 
over.  While  the  dolley  was  in  motion  the  weight  of  the  mule  caused 
one  of  the  planks  of  the  dolley-way  to  break  and  one  end  of  the  broken 
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plank  was  thrown  up  against  plaintiff's  leg  breaking  it.  The  verdict  and 
record  supports  the  finding  that  the  plank  which  broke  was  defective 
and  the  company  was  negligent  in  not  discovering  and  remedying  it. 
The  plaintiff  was  not  guilty  of  contributory  negligence.  The  size  of  the 
verdict  is  not  complained  of.  The  assignments  are  addressed  mainly 
to  questions  of  procedure. 

By  the  first  assignment  defendant  complains  of  the  exclusion  of  plain- 
tiff's original  petition  which  appellant  offered  in  evidence.  The  portion 
claimed  by  appellant  to  be  pertinent  to  the  defense  was,  "On  the  2d  of 
May,  1903,  plaintiff  was  in  the  employ  of  Henry  Mitchell,  an  independ- 
ent contractor  of  defendant  company  doing  the  work  of  common  labor 
for  hire."  The  issue  of  independent  contractor  was  made  by  defendant's 
pleadings  and  the  evidence  was  admissible,  not  as  conclusive  upon  the 
issue,  but  to  be  considered  with  other  evidence  bearing  upon  the  point. 
(Houston,  E.  &  W.  T.  By.  v.  DeWalt,  96  Texas,  181;  Barrett  v.  Feather- 
stone,  89  Texas,  567.)  ~  It  was  error  therefore  to  exclude  it  and  unless 
the  error  was  cured  or  rendered  harmless  by  the  case  as  developed  re- 
quires a  reversal  of  the  judgment. 

We  incline  to  the  opinion  that  under  the  undisputed  proof  Mitchell 
was  not  such  an  independent  contractor  as  under  the  facts  of  this  case 
would  have  tended  to  exempt  the  company  from  liability  for  the  failure 
of  duty  which  caused  the  injury.  If  the  plaintiff  had  been  injured  by 
Mitchell  or  through  any  fault  of  his,  perhaps,  under  the  contract  with 
Mitchell,  the  company  would  have  been  exempt.  But  the  facts  show 
that  the  company  undertook  to  furnish  and  maintain  all  the  means  for 
moving  the  lumber  except  the  labor,  and  had  a  failure  of  duty  in  this 
respect  injured  Mitchell  himself  the  company  could  not  have  protected 
itself  behind  the  contract.  The  doctrine  of  independent  contractor  does 
not  apply  to  such  a  state  of  facts.  This  is  not  a  case  in  which  the  com- 
pany is  sought  to  be  held  for  any  dereliction  on  the  part  of  Mitchell  and 
to  that  state  of  facts  only  would  the  doctrine  be  appropriate.  In  this 
view  of  the  case  the  error  was  harmless.  The  gist  of  appellee's  cause  of 
action  is  that  under  the  facts  alleged  and  proved  the  company  owed  to 
him  the  duty  to  exercise  reasonable  care  to  keep  the  dolley-way  in  rea» 
sonably  safe  condition,  and  that  a  failure  to  discharge  this  duty  caused 
his  injury. 

By  the  second  and  third  assignments  of  error  the  appellant  complains 
of  the  measure  of  care  imposed  on  defendant  by  the  main  charge.  The 
court  instructed  the  jury  that  "it  was  the  duty  of  the  company  to  use 
ordinary  care  in  constructing,  maintaining  and  keeping  said  dolley-ways 
and  to  keep  them  in  a  reasonably  safe  condition  for  the  purposes  for 
which  they  were  used  and  a  failure  to  do  so  would  be  negligence  on  its 
part."  An  accurate  definition  of  ordinary  care  immediately  follows  the 
paragraph  quoted.  We  do  not  think  the  section  of  the  charge  quoted  is 
fairly  susceptible  of  the  construction  that  it  imposed  the  absolute  duty 
on  the  company  to  keep  the  way  in  a  reasonably  safe  condition.  The 
duty  of  ordinary  care  runs  through  the  entire  sentence  and  this  is  em- 
phasized in  a  subsequent  portion  of  the  charge  applying  the  law  to  the 
facts. 

The  court  rightly  charged  that  the  plaintiff  had  the  right  to  assume 
that  the  company  would  furnish  him  a  reasonably  safe  dolley-way  for 
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use  in  the  discharge  of  his  duty.  This  charge  bore  on  the  issue  of  con- 
tributory negligence  on  the  part  of  plaintiff  and  had  no  bearing  upon 
the  defined  duties  of  defendant. 

Appellant  advances  the  proposition  that  plaintiff  assumed  as  one  of 
the  ordinary  risks  of  his  employment  the  breaking  of  the  plank  because 
such  accidents  had  occasionally  happened  within  his  knowledge.  We  can 
not  assent  to  this  proposition.  He  would  assume  such  risks  only  in  case 
in  the  performance  of  his  duty  he  had  or  ought  to  have  acquired  a 
knowledge  of  the  unsafe  condition  of  the  dolley-way.  This  risk  would 
not  fall  under  the  head  of  the  ordinary  risks  of  his  employment,  but  was 
an  added  risk  which  he  would  have  assumed  in  addition  to  those  gener- 
ally imposed  on  him  by  law.  The  charge  of  the  court  on  the  point  is 
not  susceptible  to  the  criticism  addressed  to  it,  and  is  sufficiently  specific 
in  defining  the  risks  assumed  by  appellee  to  render  the  giving  of  the  re- 
quested charges  upon  the  point  unnecessary  to  the  safeguarding  of  de- 
fendant's rights. 

In  view  of  what  we  have  said  on  the  issue  of  independent  contractor 
it  is  unnecessary  to  notice  the  assignments  addressed  to  the  charges  upon 
that  question.  The  defendant  was  not  thereby  harmed  and  plaintiff 
might  well  have  protested  against  the  submission  of  the  issue. 

The  verdict  is  in  effect  a  finding  that  the  company  was  negligent  in 
the  maintenance  of  a  way  which  with  its  knowledge  and  invitation 
the  plaintiff  was  using  and  by  the  terms  of  the  company's  contract  it 
had  undertaken  to  maintain  and  which  the  plaintiff  under  the  same  con- 
tract was  expected  and  required  to  use. 

We  have  found  no  material  error  in  the  record.  The  judgment  is 
affirmed* 

Affirmed. 


W.  T.  Waggoneb  v.  Joel  Moore  et  al. 

Decided  February  16,  1907. 

1.— Landlord  and  Tenant — Breach  of  Contract — Measure  of  Damage. 

In  a  suit  by  a  tenant  against  his  landlord  for  a  total  breach  of  a  rental 
contract  the  proper  measure  of  damage  is  the  reasonable  market  value  of  such 
portion  of  the  crop  belonging  to  the  tenant  as  he  would  reasonably  be  expected 
to  have  raised  upon  the'  rented  premises  during  the  term,  less  what  he  might 
have  earned  after  the  breach  of  the  contract,  and  the  expenses  of  planting, 
cultivating,  gathering  and  marketing  the  crop. 

2. — Same — Pleading. 

In  a  plea  in  reconvention  for  damages  by  a  tenant  against  his  landlord 
for  breach  of  a  rental  contract,  it  is  not  necessary  that  the  plea  set  forth 
the  items  of  expense  which  would  have  been  incurred  in  making  the  crop;  it 
is  sufficient  if  the  plea  allege  the  net  value  of  the  crops  which  the  tenant 
reasonably  expected  to  produce. 


3. — Practice — Pleading  and  Exception. 

It  is  not  error  to  overrule  an  exception  good  in  part  and  bad  in  part. 

4. — Same— Crow-Examination. 

Where  the  plaintiff's  cause  of  action  1b  an  open  account  and  the  defendant 
formally  admitted  plaintiff's  cause  of  action  as  set  out  in  his  petition  but  plead 
in  reconvention  it  was  not  reversible  error  for  the  court  to  allow  the  defendant 
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on  cross-examination  of  plaintiff  to  show,  as  a  mere  test  of  his  memory,  that 
he  was  mistaken  in  its  accuracy  and  that  he  was  a  man  of  large  possessions 
and  the  operator  of  many  business  affairs,  the  jury  haying  found  for  the 
plaintiff  the  full  amount  of  his  account  under  a  peremptory  instruction  of  the 
court. 

Appeal  from  the  District  Court  of  Archer  County.  Tried  below  be- 
fore Hon.  A.  H.  Carrigan. 

J.  T.  Montgomery,  for  appellant. — When  a  landlord  rents  land  to  a 
tenant  and  agrees  to  make  certain  improvements  or  repairs  and  fails  to 
comply  with  his  contract  to  make  such  improvements  and  repairs,  the 
measure  of  damages  is  not  what  the  tenant  could  have  made  on  the  entire 
premises,  but  only  the  reasonable  cost  of  making  such  repairs  and  im- 
provements, or  at  most,  the  difference  between  the  rental  value  of  the 
land  in  the  condition  in  which  it  was  and  what  it  would  have  been  had 
such  repairs  and  improvements  been  made. 

When  a  tenant  seeks  to  recover  from  a  landlord  damages  for  a  breach 
of  a  rental  contract,  the  value  of  the  crops  which  he  could  have  made, 
lees  the  cost  and  expense  of  planting,  cultivating  and  harvesting  the 
same,  it  is  incumbent  upon  him  to  specifically  allege  and  show  how 
much  of  said  land  he  would  have  planted  in  each  of  the  crops  and  the 
kind  of  crops,  and  the  amount  of  the  crops  which  would  have  been  pro- 
duced, and  also  all  expense  which  would  have  been  incurred  in  produc- 
ing and  caring  for  said  crops,  and  thus  by  the  facts  alleged  show  the 
net  value  of  the  crops  that  would  have  been  raised  and  as  against  a 
special  exception  it  is  not  sufficient  for  the  tenant  simply  to  allege  that 
he  would  have  planted  the  land  in  crops  and  that  the  net  value  of  the 
proceeds  of  such  crops  would  have  been  a  gross  sum  after  deducting  nec- 
essary expenses.  Pacific  Express  Company  v.  Lasker,  81  Texas,  83; 
International  &  G.  N".  Ey.  v.  Simcock,  81  Texas,  504;  Fairchlld  v. 
Rogers,  32  Minn.,  269 ;  Watts  v.  Norfolk  &  W.  Ry.  Co.,  23  L.  R.  A.,  678. 

The  plaintiff  for  the  purpose  of  obtaining  the  right  to  open  and  con- 
clude in  the  introduction  of  the  testimony  and  argument  of  the  case, 
having  admitted  that  the  account  sued  on  by  the  plaintiff  was  correct., 
it  was  error  of  the  court  to  permit  the  defendant's  counsel  to  show,  or 
attempt  to  show,  that  defendants  were  entitled  to  credits  on  said  account, 
which  had  not  been  plead,  and  the  action  of  the  court  as  shown  in  above 
assignment,  was  specially  erroneous  and  prejudicial,  in  that  the  plaintiff 
was  not  familiar  with  the  account  sued  on,  it  having  been  kept  by  others 
and  the  effect  of  the  testimony  was  to  induce  the  jury  to  believe  that  the 
account  sued  on  was  not  correct  and  that  the  defendants  were  entitled 
to  credit  for  crops  which  did  not  appear  thereon.  Rule  31  for  District 
Court. 

The  court  erred  in  permitting  the  defendant's  counsel,  over  the  ob- 
jection of  the  plaintiff,  to  prove  by  the  plaintiff  while  on  the  stand  as  a 
witness  in  his  own  behalf,  substantially  the  following  facts:  That  the 
plaintiff  was  a  very  wealthy  man,  and  that  he  had  a  ranch  consisting  of 
about  525,000  acres,  and  that  he  had  besides  this  land,  56,000  acres; 
said  testimony  being  immaterial,  and  tended  and  evidently  was  intended 
to  induce  the  jury  on  account  of  plaintiff's  wealth,  to  decide  against  him. 
Jones  on  Evidence,  sec.  157;  Missouri  P.  Ry.  Co.  v.  Lyde,  57  Texas, 
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505;  City  of  Belton  v.  Lockett,  57  S.  W.,  687;  Missouri,  K.  &  T.  v. 
Hannig,  91  Texas,  349;  Trinity  v.  O'Brien,  18  Texas  Civ.  App.,  690. 

L.  H.  Mathis,  for  appellee. 

CONNER,  Chief  Justice. — Omitting  details  unnecessary  to  an  un- 
derstanding of  our  conclusions,  this  suit  was  one  by  the  appellant  to 
recover  upon  an  account,  which  at  the  date  of  the  trial  aggregated  the 
sum  of  $1,712.07,  for  supplies  furnished  to  appellee  as  his  tenants.  Ap- 
pellees filed  a  formal  admission  of  the  plaintiff's  cause  of  action  as  set 
out  in  his  petition,  but  further  pleaded  in  reconvention  that  plaintiff 
had  rented  to  them  for  the  year  beginning  October  1,  1904,  five  hundred 
acres  of  sod  or  turf  land,  and  that  by  the  terms  of  the  rental  contract 
he  agreed  to  break  the  same  for  the  defendants  in  time  for  them  to  plant 
it  in  the  spring  of  1905  in  oats,  cotton  and  other  crops;  that  appellees 
were  to  so  plant  four  hundred  acres  in  oats  and  the  remaining  one  hun- 
dred acres  in  cotton  and  feed  crops,  and  were  to  cultivate,  harvest  and 
gather  the  same  and  pay  plaintiff  as  rental  for  said  land  one-third  of  all 
of  the  oats,  corn  and  feed  stuffs  raised  and  one-fourth  of  all  of  the  cot- 
ton ;  that  plaintiff  had  further  agreed  to  furnish  appellees  a  reasonably 
comfortable  house  in  which  to  live,  and  to  furnish  them  with  provisions 
and  supplies  for  themselves  and  their  teams  reasonably  sufficient  to  en- 
able them  to  cultivate  and  gather  said  crops,  appellees  to  pay  therefore 
the  reasonable  and  customary  value  thereof  out  of  their  interest  in  said 
crops  when  harvested.  Appellees  further  alleged  that  appellant  disre- 
garded his  said  contract  and  refused  to  break  the  land  in  time  to  plant 
it  and  refused  to  furnish  a  house  as  provided  for  in  the  contract  and 
declined  to  furnish  provisions,  supplies  and  seed  in  amount  sufficient  to 
meet  their  needs ;  by  reason  of  which  they  were  unable  to  cultivate,  plant 
and  harvest  any  crops,  but  were  forced  during  the  month  of  May,  1905, 
to  entirely  abandon  said  land;  that  had  appellant  complied  with  his 
contract  they  could  reasonably  have  expected  to  raise  crops  of  the  char- 
acter specified  of  the  net  value  of  five  thousand  dollars,  which  would 
have  been  divided  in  the  manner  provided  for  in  the  rental  contract. 

Appellees  prayed  for  damages  in  the  sum  of  $3,000  for  loss  of  said 
crops,  less  two  hundred  and  fifty  dollars,  which  they  alleged  they  had 
earned  after  the  breach  of  the  contract.  The  case  was  tried  by  a  jury 
which  found  for  appellant  the  sum  of  $1,712.07,  but  further  found  for 
appellees  against  appellant  on  said  plea  in  reconvention  the  sum  of 
$1,713.85.  Upon  this  verdict  the  court  entered  a  judgment  that  appel- 
lant take  nothing  by  his  suit  and  that  appellees  recover  against  him 
the  sum  of  $1.78  and  all  costs. 

It  is  insisted  in  various  forms  and  in  numerous  assignments  that  tho 
court  gave  an  erroneous  measure  of  damages,  but  we  think  that  the  case 
of  Rogers  v.  McGuffey,  74  S.  W.  Rep.,  753,  by  our  Supreme  Court 
supports  the  court's  charge  on  the  subject.  In  effect  the  jury  were 
charged  that  if  they  found  the  facts  as  alleged  by  appellees  in  their  plea 
of  reconvention,  they  would  find  for  them  the  reasonable  market  value  of 
two-thirds  of  all  of  the  oats,  corn  and  feed  crops  and  three-fourths  of 
all  of  the  cotton  which  appellees  would  reasonably  be  expected  to  have 
raised  upon  the  premises  in  controversy  during  the  term  of  the  lease, 
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deducting  therefrom  such  amounts  as  appellees  were  shown  to  have 
earned,  or  by  the  use  of  reasonable  diligence  might  have  earned,  by  en- 
gaging in  a  similar  or  different  business  after  the  breach,  and  also  the 
reasonable  value  of  the  secfd  necessary  to  have  planted  the  leased  premises 
and  all  expenses  reasonably  necessary  in  planting,  cultivating,  gathering 
and  harvesting  the  crops,  the  charge  particularly  specifying  the  char- 
acter of  expense  to  be  deducted.  While  the  evidence  was  sharply  con- 
flicting, that  of  appellees  undoubtedly  supports  the  material  averments 
of  their  plea  in  reconvention.  The  authority  cited,  in  speaking  of  con- 
tracts like  the  one  under  consideration,  says :  "The  parties  entering  into 
them  stipulate  for  shares  in  the  crops  to  be  produced  as  the  benefit  to  be 
derived  from  them.  The  owner  of  the  land  expects  the  share  reserved 
to  himself  as  a  return  for  the  cultivation  of  his  land  and  his  other  outlay. 
The  benefits  expected  by  the  other  party  are  employment,  and  the  stipu- 
lated return  for  his  labor,  and  sometimes  a  home  for  the  time.  To  de- 
prive him  of  these  benefits  is  to  deprive  him  of  that  which  in  the  very 
contract  both  parties  to  it  contemplate  he  shall  receive.  It  would  seem 
to  foHow,  necessarily,  that  his  damages  should  be  compensation  for  what 
he  thus  lost."  And  it  was  accordingly  held  that  the  probable  results  of 
the  contract  if  executed — its  value — constitutes  the  basis  of  the  inquiry 
in  cases  of  suit  for  the  breach  of  such  a  contract. 

It  seems  to  us  that  it  follows  from  the  conclusions  noted  that  appel- 
lant's special  exceptions  to  the  plea  of  reconvention  were  properly  over- 
ruled, at  least,  that  the  action  of  the  court  in  overruling  them  does  not 
constitute  reversible  error.  The  plea  alleged  more  than  a  partial  breach 
of  the  contract.  It  charged  a  total  failure  on  appellant's  part  to  break 
the  lands  and  such  further  failure  in  supplying  necessaries  as  required 
entire  abandonment  on  appellee's  part,  and  while  the  plea  failed  to  set 
forth  the  items  of  cost  or  expense  that  would  have  been  incurred  in 
planting,  caring  for,  harvesting,  threshing  and  selling  the  various  crops, 
it  did  allege  the  net  value  of  the  crops  appellees  reasonably  expected  to 
produce.  The  net  value  of  the  crops  was  the  material  inquiry  in  measur- 
ing the  damages,  and  it  may  well  be  doubted  whether  it  was  necessary 
in  pleading  their  cause  of  action  that  such  items  be  specified.  These 
seem  to  be  in  the  nature  of  mere  evidence  to  be  considered  in  the  ascer- 
tainment of  appellees'  actual  loss.  But  however  this  may  be,  we  think 
the  assignment  raising  this  question,  the  second,  must  be  overruled,  be- 
cause it  is  certainly  not  good  as  a  whole.  The  assignment  is  to  the  effect 
that  the  plea  in  reconvention  is  insufficient  '^because  it  failed  to  allege 
specifically  how  much  of  said  land  would  have  been  planted  in  oats,  and 
how  many  oats  could  have  probably  been  raised  and  the  price  for  which 
they  could  have  been  sold,  and  the  cost  or  expense  that  would  have  oc- 
curred in  the  planting,  caring  for,  harvesting,  threshing  and  selling  the 
same."  The  plea  alleges  the  number  of  acres  of  said  land  that  would 
have  been  planted  in  oats,  and  the  number  of  acres  that  would  have  been 
planted  in  other  crops,  and  to  this  extent  clearly  the  exception  was  not 
good  and  could,  therefore,  not  have  been  sustained  as  a  whole.  The 
court  was  not  required  to  select  the  good  from  the  bad  and  to  sustain  the 
exception  as  to  some  items  and  to  overrule  it  as  to  others.  See  Weather- 
ford,  Mineral  Wells  &  Northwestern  Ry.  Co.  v.  Francis  Granger,  85 
Texas,  574. 
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We  find  no  substantial  merit  in  the  objections  to  the  testimony  men- 
tioned in  the  third  and  fourth  assignments.  The  court  peremptorily  in- 
structed the  jury  to  find  for  appellant  the  amount  of  the  account  sued 
upon,  and  we  think  appellees  were  properly  permitted  on  cross-examina- 
tion of  appellant  to  show,  as  a  mere  test  of  his  memory,  that  he  was 
mistaken  in  its  accuracy  and  that  he  was  a  man  of  large  possessions  and 
the  operator  in  ;many  business  affairs. 

Believing  that  the  court's  charge,  together  with  special  charges  given 
at  appellant's  request,  fairly  and  sufficiently  submitted  the  issues  to 
the  jury,  and  that  the  evidence  supports  their  verdict,  it  is  ordered  that 
the  judgment  be  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Gulp,  Colorado  &  Santa  Pe  Hailway  Company  v.  J.  W.  Redekeb 

et  ux 

Decided  February  16,  1907. 

1. — Transportation  of  Passenger — Belay — Damages — Tort. 

The  plaintiffs,  husband  and  wife,  boarded  defendant's  train  at  Ft.  Worth 
to  be  carried  to  their  home,  distant  about  one  hour's  ride;  the  train  was  de- 
layed and  held  at  Ft.  Worth  about  three  hours;  no  notice  was  given  to  the 
plaintiffs  of  the  intended  delay  of  the  train,  and  they  remained  in  the  car; 
the  weather  was  warm  and  sultry  and  the  car  unventilated ;  the  wife  had  re- 
cently undergone  a  severe  surgical  operation  and  had  just  been  discharged  from 
the  hospital;  she  was  still  nervous,  weak  and  debilitated;  she  had  need  to 
use  the  toilet  in  the  coach  but  could  not  do  so  because  it  was  locked;  because 
of  the  extreme  heat  and  discomfort  during  her  confinement  in  the  car  the 
wife  became  very 'nervous  and  weary  and  suffered  great  physical  and  mental 
pain  and  mortification  from  which  resulted  a  nervous  shock  and  collapse  that 
rendered  her  helpless  to  such  an  extent  that  upon  arrival  at  her  destination 
it  was  necessary  to  carry  her  upon  a  cot  from  the  train  to  her  home;  she 
was  thereafter  confined  to  her  bed  with  fever  for  two  weeks,  and  chronic  blad- 
der trouble  ensued.  Under  these  facts  plaintiffs'  cause  of  action  was  one  for 
a  tort,  founded  upon  a  contract,  and  not  one  simply  for  special  damages  re- 
sulting from  breach  of  contract. 

2. — Same — Degree  of  Care — Notice. 

A  railway  company  owes  a  duty  to  persons  other  than  those  of  ordinary 
healthful  condition.  They  are  presumed  to  know  that  persons,  old,  decrepit  and 
infirm  travel  on  their  trains  and  they  must  exercise  care  accordingly. 

Appeal  from  the  District  Court  of  Johnson  County.  Tried  below  be- 
fore Hon.  0.  L.  Lockett. 

Brown,  Bledsoe  &  Lomax,  J.  W.  Terry  and  Chas.  K.  Lee,  for  appel- 
lant.— That  the  damages  claimed  in  this  case  are  special  in  character, 
and  not  such  as  would  be  regarded  under  the  law  as  within  the  reason- 
able contemplation  of  the  parties  without  notice.  International  &  Q. 
N.  v.  Harder,  81  S.  W.  Rep.,  356 ;  Jones  v.  Texas  &  N.  0.  Ry.,  23  Texas 
Civ.  App.,  66;  St.  Louis  &  S.  W.  Ry.  v.  May,  44  S.  W.  Rep.,  408; 
Hot  Springs  Ry.  Co.  v.  De  Loney,  45  S.  W.  Rep.,  351;  Planters'  Oil 
Co.  v.  Mansell,  43  S.  W.  Rep.,  913;  Pullman  Car  Co.  v.  McDonald, 
21  S.  W.  Rep.,  945;  Missouri,  K.  &  T.  v.  Hannig,  91  Texas,  347;  Gulf, 
C.  &  S.  F.  v.  Hamilton,  17  Texas  Civ.  App.,  85;  Trinity  &  S.  Ry.  v. 
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O'Brien,  18  Texas  Civ.  App.,  693;  Belton  v.  Lockett,  57  S.  W.  Sep., 
687 ;  Mathew  v.  Wabash,  78  S.  W.  Bep.,  271. 

Notice  of  special  damages  to  be  binding  on  the  carrier  must  be  given 
at  the  time  that  the  contract  for  shipment  is  entered  into.  Notice  given 
thereafter  is  not  effective  to  bind  the  railroad  company.  Missouri,  K.  & 
T.  By.  Co.  v.  Belcher,  88  Texas,  549;  s.  c,  89  Texas,  428;  Pacific 
Exp.  v.  Bedman,  60  S.  W.  Bep.,  677;  Steffen  v.  Mississippi  B.  &  B. 
By.  Co.,  56  S.  W.  Bep.,  1125 ;  Bradley  v.  Chicago,  M.  &  S.  P.  By.  Co., 
68  N.  W.  Bep.,  410 ;  St.  Louis  &  S.  W.  By.  v.  May,  44  S.  W.  Bep.,  408. 

That  notice  to  the  brakeman  was  not  notice  to  the  railroad  company. 
International  &  G.  N.  By.  v.  Anderson,  82  Texas,  516. 

S.  C.  Padelford,  for  appellees. — Under  the  laws  of  this  State,  a  rail- 
way corporation,  as  a  common  carrier  is  required  to  start  and  run  their 
cars  for  the  transportation  of  passengers  at  regular  times  to  be  fixed  by 
public  notices,  and  shall  furnish  sufficient  accommodations  for  the  trans- 
portation of  all  passengers  within  a  reasonable  time  previous  thereto,  and 
a  railroad  company  is  responsible  for  all  damages  which  result  to  a  pas- 
senger from  any  unreasonable  delay,  and  the  trial  court  did  not  err  in 
so  charging.  Sayles'  Civil  Statutes,  vol.  2,  sec.  4226;  St.  Louis  S.  W. 
By.  Co.  v.  White,  89  S.  W.  Bep.,  746;  Sears  v.  Eastern  By.  Co.,  14 
Allen  (Mass.),  443;  Heirn  v.  McCaughan,  66  Am.  Dec,  590;  Hutchin- 
son on  Carriers,  sec.  604,  605,  608 ;  Quimby  v.  Vanderbilt,  17  N.  Y.  306 ; 
Williams  v.  Vanderbilt,  28  N.  Y.,  217 ;  Van  Buskirk  v.  Boberts,  31  N. 
Y.,  661. 

The  law  fixes  upon  the  carrier  of  passengers  an  imputed  if  not  actual 
knowledge  that  the  aged  and  infirmed  and  those  in  a  delicate  condition 
may  and  do  travel  on  passenger  trains  of  the  country,  and  they  must 
exercise  the  care  required  by  law  in  view  of  this  imputed  if  not  actual 
knowledge.  Pecos  &  N.  T.  By.  Co.  v.  Williams,  78  S.  W.  Bep.,  5 ;  St. 
Louis  S.  W.  By.  Co.  v.  Ferguson,  64  S.  W.  Bep.,  797;  Sawyer  v.  Du- 
lany,  30  Texas,  479 ;  East  Line  &  B.  B.  By.  v.  Bushing,  69  Texas,  306. 

TALBOT,  Associate  Justice. — This  suit  was  brought  by  J.  W. 
Bedeker  and  his  wife,  Mrs.  Lou  Bedeker,  to  recover  damages  on  account 
of  sickness  and  injuries  caused  the  wife  by  reason  of  appellant's  train, 
upon  which  she  was  a  passenger,  being  held  at  Ft.  Worth,  Texas,  on 
the  evening  of  August  20,  1905,  from  5:10  o'clock  p.  m.  to  8  o'clock 
p.  m.  of  the  same  day. 

The  material  facts  are  substantially  as  follows :  Mrs.  Bedeker  resided 
at  Joshua,  Texas,  on  appellant's  line  of  railroad  and  about  twenty  miles 
from  Ft.  Worth.  She  was  afflicted  with  a  large  ovarian  tumor  and  went 
to  the  Protestant  Sanitarium  in  Ft.  Worth  for  the  purpose  of  having  an 
operation  performed,  removing  it.  The  operation  was  performed  and 
the  tumor,  weighing  about  twenty  pounds,  removed  on  July  20,  1905. 
After  the  operation  Mrs.  Bedeker  remained  at  the  Sanitarium  until 
August  17,  1905,  when  she  was  dismissed  by  her  physicians  as  being 
sufficiently  recovered  to  return  to  her  home.  She  went,  however,  from 
the  sanitarium  direct  to  the  residence  of  her  mother-in-law  in  the  city  of 
Ft.  Worth,  where  she  remained  for  about  three  days  with  a  view  of 
gaining  more  strength  before  starting  on  her  trip  home.    J.  W.  Bedeker 
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had  on  August  19,  1905,  purchased  a  ticket  over  appellant's  road  from 
Joshua  to  Ft.  Worth  and  return,  and  went  to  the  latter  place  to  accom- 
pany his  wife  home.  On  the  next  day,  August  20,  about  4  o'clock  in 
the  afternoon  Mr.  and  Mrs.  Redeker  repaired  to  appellant's  depot  in 
Ft.  Worth  for  the  purpose  of  returning  to  their  home  over  appellant's 
railroad.  At  this  time,  appellant  was  running  a  passenger  train  from 
Cleburne,  Texas,  to  Purcell,  in  the  Indian  Territory,  and  return.  This 
train  passed  through  Joshua,  the  home  of  appellees,  and  was  scheduled 
to  arrive,  on  its  return  from  Purcell,  in  Ft.  Worth  at  5  o'clock  p.  m., 
and  depart  for  Cleburne  at  5:10  or  5:15  p.  m.,  arriving  at  Joshua  at 
about  6 :05  p.  m.,  the  same  day.  When  appellees  arrived  at  the  depot  in 
Ft.  Worth  Mr.  Redeker  examined  appellant's  bulletin  board  and  ob- 
served that  this  train  was  marked  "on  time"  and  then  purchased  a  ticket 
from  appellant's  agent  for  his  wife.  At  five  o'clock  said  train  arrived 
at  the  depot  in  Ft.  Worth  and  appellees  got  on  board.  The  appellee,  J. 
W.  Redeker,  had  but  one  leg  and  was  hardly  capable  of  rendering  his 
wife  sufficient  assistance  in  boarding  and  alighting  from  the  train,  and 
he  informed  appellant's  train  porter  or  brakeman,  who  was  present,  and 
whose  duty  it  was  to  aid  passengers  in  getting  on  and  off  the  train,  that 
his  wife  had  recently  undergone  a  very  serious  surgical  operation  and 
was  weak  and  that  when  they  arrived  at  Joshua  he  must  assist  her  off 
the  train.  Appellees  entered  a  coach  and  took  their  seats  expecting  the 
train  to  go  out  on  time.  This,  however,  it  did  not  do,  but  remained 
there  under  the  car  shed  until  8  o'clock  that  evening.  When  Mrs.  Red- 
eker entered  the  coach  and  took  her  seat  she  was  feeling  well,  but  the 
train  standing  there  was  practically  surrounded  by  box  cars,  etc.,  the 
breeze  cut  off  and  the  weather  and  car  in  which  she  was  sitting  extreme- 
ly warm  and  sultry.  Appellees  were  not  informed  that  the  train  would 
be  delayed  and  remained  in  the  coach  thinking  every  moment  the  train 
would  go  forward  on  its  journey.  Mrs.  Redeker  was  weak  and  debilitated 
from  the  operation  she  had  undergone  and  on  account  of  the  extreme 
heat  and  discomfort  she  was  compelled  to  endure  in  the  car  on  account 
of  the  delay  of  the  train,  she  became  very  weary  and  nervous,  and  after 
the  train  had  remained  standing  at  the  depot  for  more  than  an  hour  she 
overheard  some  stranger  remark  that  the  train  would  not  leave  Ft.  Worth 
until  8  o'clock  that  night.  When  this  information  was  received  Mrs. 
Redeker  in  her  extreme  weakened  and  nervous  condition,  produced  by 
the  delay  of  the  train  and  the  excessive  and  debilitating  heat  to  which 
she  was  thereby  subjected,  suffered  a  nervous  shock  and  collapse  which 
rendered  her  practically  helpless.  At  this  time  none  of  appellant's  em- 
ployes were  in  sight  and  had  not  been  since  appellees  took  their  seats 
in  the  car.  The  nervous  shock  and  collapse  suffered  by  Mrs.  Redeker 
disabled  her  to  such  an  extent  she  could  not  then  leave  the  train  and  her 
husband  having  but  one  leg  was  unable  to  assist  her  off.  While  the  train 
was  at  Ft.  Worth  and  after  Mrs.  Redeker  had  experienced  the  shock 
and  collapse,  she  desired  to  enter  the  water  closet  to  attend  a  call  of 
nature,  but  her  husband  upon  attempting  to  open  the  door  found  it 
locked.  She  continued  to  grow  worse,  got  sick  at  her  stomach  and  after 
the  train  left  Ft.  Worth,  being  unable  to  longer  control  herself,  she  dis- 
charged her  urine  upon  her  clothes.  She  suffered  great  pain  in  her  hips 
and  abdomen  and  when  Joshua  was  reached  she  had  to  be  placed  on  a 
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cot  and  taken  to  her  home.  She  testified  that  at  this  time  she  was 
cold  all  over  and  thought  she  was  in  a  dying  condition.  She  was  con- 
fined to  her  bed  for  two  weeks  with  fever  every  day,  and  the  strain  upon 
her  urinal  organs  while  on  the  train,  together  with  the  nervous  shock 
and  collapse,  produced  serious  injury  thereto,  causing  intense  pain  and 
finally  resulting  in  a  chronic  bladder  trouble,  which,  there  is  testimony 
to  show,  will  probably  never  be  cured.  There  was  no  satisfactory  or  suffi- 
cient excuse  shown  for  the  delay  of  the  train  at  Ft.  Worth.  The  con- 
ductor in  charge  thereof  was  notified  in  a  few  minutes  after  its  arrival 
at  Ft.  Worth  that  the  train  would  not  go  out  until  8  o'clock  that  night, 
of  which  he  informed  the  engineer  and  train  porter,  but  did  not  inform 
appellees.  This  conductor  testified,  and  it  was  not  contradicted,  to  the 
effect  that  the  porter  on  this  train  did  all  the  duties  of  a  brakeman, 
that  it  was  the  duty  of  the  porter  to  assist  the  passengers  on  and  off 
the  train  and  the  porter's  duty  or  his  own  duty  to  inform  the  passen- 
gers that  the  train  would  be  delayed  at  Ft.  Worth.  He  further  testified 
that  if  the  porter  knew  there  was  a  sick  lady  on  the  train  it  was  his 
duty  to  tell  her  to  get  off  the  train  that  it  was  going  to  be  delayed. 
Neither  the  ticket  agent  of  appellant  who  sold  J.  E.  Redeker  the  ticket 
for  his  wife,  nor  the  conductor  in  charge  of  the  delayed  train,  was  in- 
formed that  Mrs.  Redeker  had  recently  undergone  the  operation  for  the 
removal  of  the  tumor  or  that  she  was  weak  and  debilitated  on  account 
thereof. 

Appellant  has  filed  in  this  court  a  written  waiver  of  all  of  its  assign- 
ments of  error,  except  the  first,  second,  third,  fourth,  fifth,  sixth  and 
seventh,  and  these  are  insisted  upon  only  to  support  the  questions  raised 
by  the  following  propositions  thereunder:  "(a)  That  damages,  if  any, 
sustained  by  Mrs.  Redeker  by  reason  of  the  fact  that  she  was  weak, 
debilitated  and  in  bad  condition  from  her  recent  operation  were  damages 
special  in  character  and  not  within  the  reasonable  contemplation  of  the 
parties,  and  for  which  no  recovery  can  be  had  unless  notice  that  such 
damages  were  likely  to  accrue  was  given  to  the  defendant  at  the  time  her 
ticket  for  passage  was  purchased  and  the  contract  for  transportation  was 
entered  into;  (b)  That  notice  given  to  the  carriers  after  the  contract  was 
entered  into  as  to  such  special  damages,  even  though  such  notice  were 
given,  would  not  make  the  defendant  liable  for  the  resulting  damage; 
but  in  order  to  fix  responsibility  on  defendant  the  notice  must  have  been 
given  at  the  time  the  contract  for  passage  was  made  by  the  purchase  of 
the  ticket;  (c)  That  in  any  event  notice  to  a  negro  porter  on  the  train, 
a  mere  menial  and  the  lowest  order  of  subordinate,  was  not  such  notice 
as  in  any  event  would  fix  the  responsibility  of  the  carrier,  particularly 
in  a  case  where,  as.  in  this  case,  the  undisputed  evidence  shows  that  both 
the  conductor  of  the  train  and  the  ticket  agent  who  sold  the  ticket  were 
of  easy  access,  and  to  them  or  either  of  them  notice  could  easily  have 
been  given/' 

The  rule  is  well  established  that  in  strictly  actions  for  a  breach  of 
contract,  special  damages  can  not  be  recovered  unless  it  is  alleged  and 
proof  made  that  at  the  date  of  the  contract  the  defendant  had  notice  of 
the  special  conditions  or  circumstances  rendering  such  damages  the  nat- 
ural and  probable  result  of  the  breach.  In  such  cases  notice  given  after 
the  making  of  the  contract  will  not  suffice.     Missouri,  K\  &  T.  Ry.  v. 
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Belcher,  89  Texas,  428.  But  we  do  not  regard  the  present  case  as  such 
an  action,  but  rather  one  for  a  tort,  founded  upon  contract.  The  nature 
of  Mrs.  Redeker's  injuries  and  damages  sought  to  be  recovered  were 
properly  and  completely  averred.  The  wrongful  acts  charged  which 
resulted  in  her  injury  and  which  were  established  by  the  evidence,  con- 
stituted actionable  negligence  on  the  part  of  the  appellant,  amounting 
to  a  tort  and,  in  our  opinion,  the  rule  above  stated,  applicable  to  special 
damages,  does  not  obtain.  The  appellant  as  common  carrier  of  passen- 
gers owed  Mrs.  Eedeker  the  duty  to  exercise  that  high  degree  of  care 
for  her  personal  comfort  and  safety,  which  a  very  cautious  and  prudent 
person  would  have  exercised  under  the  circumstances  of  the  situation, 
and  the  question  is  not  whether  the  damage  done  her  entered  into  the 
consideration  of  the  parties  in  advance,  but  simply  whether  it  is  fairly 
and  directly  the  result  of  the  injurious  acts.  These  views,  we  think,  are 
sustained  by  several  decisions  of  the  courts  in  this  State.  The  case  of 
Sawyer  v.  Dulany,  30  Texas,  479,  was  a  suit  to  recover  damages  for  in- 
juries to  the  person  of  Mrs.  Dulany,  caused  by  the  upsetting  of  a  stage 
coach  in  which  she  was  a  passenger,  through  the  negligence  of  a  drunken 
driver.  Mrs.  Dulany  was  pregnant  and  in  consequence  of  the  upsetting 
of  the  stage  coach  was  injured  and  caused  thereby  to  give  premature 
birth  to  twins.  Upon  the  trial  of  the  case  the  proprietors  of  the  stage 
company  requested  the  court  to  charge  the  jury  that  they  were  not 
"responsible  for  the  injury  that  resulted  from  the  peculiar  condition  of 
the  plaintiff,  Mrs.  Dulany,  but  only  for  such  an  injury  as  would  ordi- 
narily have  resulted  to  a  person  not  so  circumstanced."  This  charge  was 
refused  and  in  sustaining  the  action  of  the  trial  court,  the  Supreme 
Court  said :  "Passenger  carriers  do  not  undertake  to  carry  those  of  the 
stronger  sex  only,  or  those  of  such  robust  constitutions  or  mental  con- 
ditions as  are  less  liable  than  others  to  receive  injuries  from  the  reck- 
lessness of  the  carriers  or  of  their  agents.  Their  liability  depends  not 
upon  the  physical  ability  of  the  passengers,  but  upon  their  own  conduct. 
The  very  fact  that  some  of  the  passengers  were  in  such  condition  that 
the  upsetting  of  the  stage,  crowded  with  passengers,  would  be  likely  to 
produce  serious  results  to  them,  certainly  ought  not  to  be  pleaded  in 
mitigation  of  damages,  when  these  serious  results  are  the  consequence  of 
the  violation  of  duty  on  the  part  of  the  carriers."  This  language  of 
the  Supreme  Court  is  quoted  and  approved  by  the  Court  of  Civil  Appeals 
for  the  Second  District  in  the  case  of  St.  Louis  S.  W.  Ry.  v.  Ferguson, 
64  S.  W.  Rep.,  797.  In  that  case  plaintiff's  wife  was  pregnant  and  a  • 
passenger  on  the  railway  company's  train.  Through  the  negligence  of 
the  company's  servants  an  engine  or  train  collided  with  the  car  in  which 
Mrs.  Ferguson  was  seated  with  such  force  that  she  was  partially  knocked 
from  her  seat  and  greatly  shocked,  jerked  and  injured,  causing  her  phys- 
ical and  mental  suffering  and  resulting  in  the  premature  birth  of  her 
child.  The  court  instructed  the  jury  to  the  effect  that  the  railway  com- 
pany owed  Mrs.  Ferguson  the  duty  to  exercise  that  high  degree  of  care 
for  her  reasonable  personal  safety,  which  a  very  prudent  person  would 
use  under  the  same  circumstances  about  the  same  matter,  and  that  a 
failure  to  exercise  such  care  would  be  negligence.  This  charge  was  ob- 
jected to  and  the  proposition  contended  for  by  the  railway  company, 
that  without  knowledge  of  the  delicate  condition  of  Mrs.  Ferguson,  the 
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degree  of  care  imposed  by  law  upon  it  was  that  due  to  all  persons  in 
usual  and  ordinary  physical  condition,  and  not  such  as  might  have 
been  due  to  one  "in  the  light  of  attending  circumstances."  This  propo- 
sition was  not  sustained,  and  in  discussing  the  question  the  Court  uses 
the  following  language:  "The  court  gave  the  proper  standard  of  care; 
and  the  degree  of  care  so  prescribed  in  our  judgment  must  be  exercised 
by  the  carrier  of  passengers  in  the  light  of  an  imputed,  if  not  actual, 
knowledge  that  the  aged,  the  infirm  and  those  in  delicate  condition  may 
and  do  constantly  travel  on  the  passenger  trains  of  the  country.  Hu- 
manity is  heir  to  many  ills  and  destructive  conditions  requiring  notice 
and  peculiar  care,  and  those  commonly  and  constantly  engaged  in  their 
transportation  for  hire  ought  not  to  be  heard  to  say  in  excuse  for  their 
negligence,  *We  were  without  notice  of  the  fact/  "  In  East  Line  &  R. 
R.  Ry.  v.  Rushing,  69  Texas,  306,  the  objection  to  the  court's  charge  was 
that  the  company's  liability  was  made  to  depend  upon  whether  the  force 
of  the  engine  was  sufficient  to  throw  the  plaintiff  down,  and  not  whether 
it  was  sufficient  to  throw  a  person  of  ordinary  physical  ability.  In  dis- 
posing of  the  objection  our  Supreme  Court  said :  "The  charge  as  given 
is  correct  law.  A  railway  company  owes  a  duty  to  persons  other  than 
those  of  ordinary  physical  condition.  They  are  presumed  to  know  that 
persons,  old,  decrepit  and  infirm  travel  on  their  trains  and  they  must 
exercise  care  accordingly/'  But  again,  in  the  case  of  Pecos  &  N.  T. 
Ry.  Co.  v.  Williams,  78  S.  W.  Rep.,  5,  the  appellee  was  a  passenger  of 
the  appellant,  was  carried  about  a  mile  beyond  her  station  and  put  off 
the  train.  She  alleged,  among  other  things,  that  she  was,  and  had  been 
for  a  long  time  prior  to  the  wrongs  complained  of,  a  frail  and  delicate 
person  and  had  been  afflicted  with  an  ear  trouble  since  her  early  child- 
hood; that  she  was  compelled,  because  of  her  ejection  from  appellant's 
train,  to  walk  back  to  her  station,  through  snow  and  storm,  and  that  as 
a  direct  result  of  her  exposure  therefrom  she  took  a  severe  cold,  which 
resulted  is  tonsilitis,  excruciating  pains  in  her  neck  and  head  and  a  pus 
discharge  from  her  ear.  The  principal  controversy  arose  from  the  ob- 
jection presented  by  the  railway  company  to  the  averments  that  appellee 
was  a  person  of  delicate  health,  unprotected  with  sufficient  wraps,  etc., 
to  withstand  the  storm  of  rain,  sleet  and  snow  and  had  been  afflicted 
with  ear  trouble  since  her  early  childhood.  It  was  contended,  in  effect, 
that  in  the  absence  of  notice  of  such  conditions  of  the  person,  appellant 
was  not  liable  for  such  injuries  as  may  have  resulted  to  appellee  "in  ex- 
cess of  what  would  have  resulted  to  a  woman  in  a  natural. state  of  health 
and  clothed  as  one  would  naturally  be  expected  to  clothe  herself  to  make 
such  a  trip  in  such  weather/'  This  contention  was  held  to  be  not  well 
taken,  and  in  effect,  that  the  allegations  of  appellee's  physical  condition 
when  ejected  from  appellant's  train,  her  affliction  with  an  ear  trouble, 
and  her  suffering  on  account  of  the  exposure  to  which  she  was  subjected 
by  reason  of  appellant's  wrongful  acts,  were  proper,  and  proof  thereof 
admissible,  although  the  appellant  had  no  notice  of  such  conditions. 
See  also  Driess  v.  Frederich,  73  Texas,  460.  We  approve  the  remarks 
made  in  the  foregoing  cases  and  think  the  principles  of  law  therein 
enunciated  are  applicable  to  the  case  under  consideration. 

Mrs.  Redeker,  by  reason  of  the  surgical  operation  which  had  recently 
been  performed  upon  her,  was  weak,  debilitated  and  naturally  very  sus- 


318  Texas  Civil  Appeals  Reports,  Vol.  45.      [February, 

ceptible  to  the  extreme  heat,  to  which  she  was  subjected  and  to  the  in- 
jurious effect  resulting  to  her  from  the  negligent  delay  of  the  train  upon 
which  she  had  taken  passage,  and  failure  of  appellant  to  sooner  notify 
her  of  such  intended  delay.  That  she  would,  in  her  physical  condition, 
under  the  circumstances  in  which  she  was  placed,  become  very  much 
fatigued  and  probably  suffer  the  nervous  shock,  collapse  and  resultant 
injuries  which  she  did  in  fact  experience,  or  some  similar  injuries,  might 
reasonably  have  been  expected,  and  such  injuries  we  think  must  be  re- 
garded as  the  natural  and  probable  consequences  of  the  wrongful  and 
negligent  acts  charged  against  the  appellant. 

But  if  we  are  correct  in  the  conclusion  that  appellees'  right  to  main- 
tain this  suit  and  recover  the  damages  claimed  is  not  dependent  upon 
notice  given  to  appellant's  ticket  agent  when  the  contract  of  carriage 
was  entered  into,  then  appellant  had  actual  knowledge  of  Mrs.  Redeker's 
having  recently  undergone  a  surgical  operation  at  the  time  she  boarded 
the  train  and  required  special  care  and  attention.  The  testimony  is 
undisputed  that  the  train  porter  or  brakeman  whose  duty  it  was  to  aid 
passengers  in  getting  on  and  off  the  train,  was  informed  while  assisting 
Mrs.  Redeker  to  get  upon  the  train,  that  a  serious  operation  had  recently 
been  performed  upon  her,  that  she  was  weak  and  would  require  assistance 
in  alighting  from  the  train  at  Joshua.  He  also  must  have  known  from 
observation  that  Mrs.  Redeker's  husband  had  but  one  leg  and  was  there- 
by largely  incapacitated  to  render  her  such  aid  and  attention  as  her 
enfeebled  and  debilitated  condition  would  require.  It  was  further  shown 
by  appellant's  conductor  in  charge  of  the  train,  that  it  was  the  duty  of 
the  porter,  who  had  been  informed  of  Mrs.  Redeker's  condition,  to  have 
informed  the  passengers  that  the  train  would  be  delayed  at  Ft.  Worth, 
and  that  if  he  knew  there  was  a  sick  lady  on  the  train  it  was  his  duty 
to  tell  her  to  get  off.  This  was  notice  to  appellant  of  the  facts  com- 
municated to  its  porter,  and  having  accepted  Mrs.  Redeker  as  a  passen- 
ger under  these  circumstances,  the  law  required  it  to  exercise  a  degree 
of  care  commensurate  with  the  responsibility  thus  assumed,  such  care 
being  such  as  would  reasonably  insure  or  secure  the  safety  of  Mrs. 
Redeker  in  view  of  her  physical  condition.  (Gulf,  C.  &  S.  F.  Rv.  Co. 
v.  Coopwood,  96  S.  W.  Rep.,  102;  Croom  v.  Chicago,  M.  &  S.  P.  Ry. 
(Minn.),  53  N.  W.  Rep.,  1128.)  This  care  the  jury  have  said  by  their 
verdict,  the  appellant  did  not  exercise,  and  being  a  question  of  fact  for 
their  determination  in  the  view  we  take  of  the  case,  it  follows  that,  in 
our  opinion,  the  judgment  should  be  affirmed  and  it  is  so  ordered. 

Affirmed. 

Writ  of  error  refused. 


Sovereign  Camp,  Woodmen  of  the  World  v.  Willie  Dees. 

Decided  February  16,  1907. 

Life  Insurance — Benefit  Certificate — Failure  to  Deliver — Right  to  Benefit. 

An  applicant  for  membership  in  a  local  camp  of  Woodmen  of  the  World 
had  been  duly  elected  and  in  it  in  ted  and  had  conformed  to  all  the  requirements 
of  the  Order,  entitling  him  to  a  benefit  certificate,  but  through  the  negligence 
of  the  Sovereign  Camp  the  certificate,  although  issued,  failed  to  be  delivered 
to  him  before  his  death.     Held,  the  beneficiary  was  entitled  to  the  benefit,  not- 
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withstanding  a  provision  in  the  constitution  of  the  Order  that  the  liability  of 
the  Order  should  not  begin  until  the  benefit  certificate  was  delivered  to  the 
member  in  person. 

Appeal  from  the  County  Court  of  Kauffman  County.  Tried  below  be- 
fore Hon.  H.  N.  Cosnahan. 

Gosseit,  Terry  &  Brown,  for  appellant. — Parties  entering  into  written 
negotiations  looking  to  the  making  of  a  contract  of  life  insurance,  and 
where  it  is  expressly  provided  that  no  liability  shall  be  incurred  until  the 
certificate  or  policy  is  actually  delivered  to  the  insured  while  in  good 
health  by  a  particular  officer  or  agent  of  the  insurer,  and  the  applicant 
dies  before  the  life  insurance  company  places  such  certificate  in  the  hands 
of  said  designated  officer  charged  with  the  duty  of  ascertaining  the  state 
of  health  of  applicant  and  if  good  to  deliver  to  him  the  certificate,  then 
all  negotiations  and  liabilities  cease  and  the  submission  of  the  question 
of  negligence  in  not  placing  such  certificate  in  the  hands  of  such  officer 
in  time  for  same  to  be  delivered  to  the  applicant  while  in  good  health 
is  reversible  error.  Pledger  v.  Woodmen  0.  W.,  17  Texas  Civ.  App., 
20;  Sovereign  Camp  Woodmen  of  the  World  v.  Brown,  88  S.  W.  Rep., 
372;  Aetna  Life  Ins.  Co.  v.  Hocker,  89  S.  W.  Rep.,  26;  1  Bacon,  Bene- 
fit Societies  and  Life  Insurance,  sec.  2689. 

Thos.  R.  Bond,  for  appellees. — That  the  defendant  was  liable,  cited: 
Sovereign  Camp,  Woodmen  of  the  World  v.  Carrington,  90  S.  W.  Rep., 
921 ;  Cline  v.  Sovereign  Camp,  Woodmen  of  the  World,  86  S.  W.  Rep., 
501 ;  Pledger  v.  Sovereign  Camp,  Woodmen  of  the  World,  17  Texas  Civ. 
App.,  20. 

RAINEY,  Chief  Justice. — Appellee,  the  widow  of  Charles  Dees,  de- 
ceased, brought  this  suit  to  recover  on  a  benefit  certificate,  alleging  that 
Charles  Dees  made  application  on  blank  form  provided  by  appellant,  was 
elected  to  membership  of  Lawrence  Camp  May  2,  1903,  paid  all  charges 
and  dues,  stood  a  successful  medical  examination  and  was  duly  obligated. 
That  on  May  15,  1903,  said  Sovereign  Camp  issued  a  benefit  certificate 
entitling  his  beneficiary  to  $850  in  case  of  his  death,  which  certificate 
said  Camp  attempted  to  deliver,  but  through  its  negligence  failed  to  do 
so,  etc. 

Said  Camp  plead  that  said  certificate  was  never  delivered,  which  was 
a  prerequisite  to  its  liability. 

A  trial  before  a  jury  resulted  in  a  judgment  for  appellee  and  the 
Camp  appeals. 

The  evidence  shows  that  Charles  Dees,  the  husband  of  appellee,  made 
application  to  Lawrence  Camp  Woodmen  of  the  World  for  membership, 
paying  $5,  the  initiation  fee,  which  included  $1  for  the  issuing  of  a  bene- 
fit certificate.  He  complied  with  all  the  requirements  of  the  order,  pay- 
ing all  fees,  standing  a  medical  examination  and  was  elected  and  duly 
obligated  a  member.  On  May  15,  1903,  the  Sovereign  Camp  duly  issued 
said  certificate  which  was  negligently  forwarded  to  Whiterock  Camp  in- 
stead of  Lawrence  Camp.  After  a  reasonable  time  for  it  to  have  reached 
Lawrence  Camp,  Charles  Dees  called  on  Lawrence  Camp  for  the  cer- 
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tificate,  offering  to  pay  the  $1.30  which  was  due  on  the  delivery  of  the 
certificate,  it  being  the  first  assessment.  The  certificate  not  having 
reached  Lawrence  Camp  it  was  not  delivered,  but  delivery  would  have 
been  made  had  it  not  have  been  for  the  negligence  of  the  Sovereign  Camp 
in  sending  it  to  Whiterock  Camp.  On  May  31, 1903,  Charles  Dees'  team 
ran  away  with  him  and  he  was  killed. 

When  the  Whiterock  Camp  received  the  certificate  it  returned  it  to 
the  Sovereign  Camp.  The  Sovereign  Camp  then  forwarded  it  to  Law- 
rence Camp,  and  on  June  7  or  8,  1903,  it  reached  Lawrence  Camp,  but 
was  not  delivered. 

Dees'  application  contained,  among  other  things,  the  following:  "I 
hereby  agree  and  warrant  that  .  .  .  or  if  I  fail  to  comply  with  the 
laws,  rules  and  usages  of  the  order,  now  in  force  or  hereafter  adopted, 
my  beneficiary  certificate  shall  become  void  and  all  rights  of  any  person 
thereunder  shall  be  forfeited."  Also,  "I  agree  to  pay  all  assessments  and 
dues  for  which  I  may  become  liable  while  a  member  of  the  order,  as 
required  by  its  constitutions  and  laws,  and  that  the  liability  of  the 
Sovereign  Camp  for  the  payment  of  benefits  shall  not  begin  until  after 
this  application  shall  have  been  accepted  by  a  Sovereign  Physician,  a 
beneficiary  certificate  issued  thereon  and  personally  delivered  to  me  by 
an  authorized  person  while  I  am  in  good  health,  until  I  shall  have 
been  obligated  in  due  form  and  all  the  requirements  of  section  57 
of  the  constitution  and  laws  of  said  order  have  been  complied  with/9 
Section  57  of  the  constitution  of  the  order  provides :  "The  liability  of 
the  Sovereign  Camp  for  the  payment  of  benefits  on  the  death  of  a  mem- 
ber shall  not  begin  until  after  his  application  shall  have  been  accepted 
by  a  Sovereign  Physician,  his  certificate  issued,  and  he  shall  have :  Sec- 
ond, paid  one  advance  assessment;  Sixth,  been  obligated  or  introduced 
by  a  Camp  or  by  an  authorized  deputy  in  due  form.  Seventh,  had  de- 
livered to  him  in  person  his  beneficiary  certificate  while  in  good  health. 
The  foregoing  are  hereby  made  a  part  of  the  consideration  for  and  are 
conditions  precedent  to  the  liability  for  the  payment  of  benefits  in  case 
of  death." 

It  was  agreed  that  if  appellee  was  entitled  to  recover  she  was  entitled 
to  $850. 

Under  the  facts  we  have  reached  the  conclusion  that  appellee  is  en- 
titled to  recover.  Before  the  death  of  Dees  he  had  conformed  to  all  the 
requirements  of  the  order  entitling  him  to  a  certificate.  The  Sovereign 
Camp  had  received  his  application,  approved  it  and  issued  the  certifi- 
cate, which  certificate  said  Camp  had  attempted  to  deliver,  but  through 
its  negligence  it  mailed  it  to  the  wrong  local  camp,  which  prevented  the 
certificate  from  reaching  Lawrence  Camp  and  delivery  made  before  the 
accident  that  caused  Dees'  death.  Up  to  the  time  of  Dees'  death  he  had 
not  been  guilty  of  any  act  prohibited  by  the  constitution,  bylaws  or  regu- 
lations of  the  order  that  would  have  prevented  his  receiving  the  certifi- 
cate, but  he  was  willing  and  ready  to  receive  it  and  plenty  of  time  elapsed 
from  the  issuance  of  same  till  his  death  and  the  same  would  have  been 
delivered  had  not  the  negligence  of  the  agents  of  said  Sovereign  Camp 
been  the  cause  of  nondelivery.  (Pledger  v.  Sovereign  Camp  W.  O.  W., 
17  Texas  Civ.  App.,  20.)    The  judgment  is  affirmed. 

Affirmed. 
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St.  Louis  ft  San  Francisco  Railroad  Company  et  al.  v.  George 

M.  Watkins  et  al. 

Decided  February  20,  1007. 

1. — Carrier— Bill  of  lading— Pleading — Evidence. 

Though  plaintiff  in  a  suit  against  several  connecting  carriers  had  not 
declared  upon  a  specific  written  contract,  the  bill  of  lading  issued  by  the  initial 
carrier  was  admissible  on  proof  of  its  execution;  such  execution  could  be 
shown  by  circumstantial  evidence,  such  as  its  receipt  bv  the  consignees  from 
the  shippers  in  due  course  of  business,  and  its  recognition  by  the  carriers  in 
acting  on  it  without  objection  in  investigating  plaintiff's  claim;  and  the  al- 
legation that  defendants  had  undertaken  the  transportation  as  partners  not 
being  denied  under  oath  its  execution  by  one  was  binding  on  all. 

2. — Evidence — Declarations  of  Agent.    - 

Statements  made  by  an  agent  in  reference  to  an  act  he  is  authorised  to 
perform  and  while  he  is  conducting  the  business  or  making  propositions  to 
that  end,  are  admissible  against  his  principal  as  part  of  the  res  gestae. 

3. — Evidence— Harmless  Error. 

The  admission  of  improper  evidence  was  not  ground  for  reversal  where 
the  trial  was  before  the  court  without  a  jury  and  there  was  other  sufficient 
evidence  upon  the  point  to  which  it  was  addressed. 


4. — Damages— Market  Value — Retail  Price. 

Testimony  as  to  the  market  value,  in  the  aggregate,  of  a  carload  of  goods, 
held  sufficient  to  support  a  recovery,  though  apparently  based  on  the  retail 
value  of  the  separate  articles,  the  goods  being  in  demand  at  the  place  and 
time  in  question  and  not  to  be  had  there  in  wholesale  lots. 

» 

Appeal  from  the  County  Court  of  Llano  County.  Tried  below  before 
Hon.  John  C.  Oatman. 

Appellant's  exceptions  to  the  admission  in  evidence  of  the  bill  of  lad- 
ing were  qualified  by  the  trial  judge  by  the  statement  that  the  contract 
purported  to  be  that  of  the  "Frisco"  road;  that  it  was  received  by  the 
consignees  from  the  shipper,  through  the  mail  in  regular  course  of  busi- 
ness, and  was,  in  accordance  with  the  requirement  of  the  railways,  sub- 
mitted to  them  and  acted  on  by  them  in  investigating  the  claim  for  dam- 
ages made  by  plaintiffs,  without  questioning  its  execution. 

8.  R.  Fisher  and  J.  H.  Tdllichet,  for  appellants. — There  was  no  allega- 
tion that  the  paper  here  referred  to  was  executed  by  defendants  or  any 
of  them,  nor  was  it  shown  that  any  of  defendants  had  executed  the  same. 
The  court  therefore  erred  in  its  admission.  Western  TJ.  Tel.  Co.  v.  Bert- 
ram, 1  W.  ft  W.  Civ.  Cas.,  sec.  1153 ;  Trinity  Co.  Lumber  Co.  v.  Pinck- 
ard,  4  Texas  Civ.  App.,  671;  Betterson  v.  Echols,  85  Texas,  214;  Baxter 
v.  Howell,  26  S.  W.  Rep.,  454. 

The  statements  of  the  traveling  freight  agent  of  the  "Frisco"  and  of 
the  local  agent  of  the  Houston  ft  Texas  Central  Railroad  Company  at 
Llano,  and  the  letter  of  the  commercial  agent  or  traveling  freight  agent 
of  the  St.  Louis  ft  San  Francisco  Railroad  Company  are  not  admissible 
in  evidence  to  show  where  damage  to  the  carload  of  stoves  occurred. 
Vol  XLV.  Civil— 21. 
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souri  Pac.  By.  Co.  v.  Sherwood,  84  Texas,  125;  Blain  v.  Pacific  Exp. 
Co.,  69  Texas,  74 ;  Atchison,  T.  &  S.  P.  By.  Co.  v.  Bryan,  28  S.  W.  Bep., 
98;  Hannibal  &  S.  J.  By.  Co.  v.  Martin,  11  111.  App.,  386;  St.  Louis 
I.  M.  &  S.  By.  Co.  v.  Sweet,  21  S.  W.  Bep.,  587;  Carroll  v.  East  Ten- 
nessee V.  &  G.  By.  Co.,  82  Ga.  452 ;  s.  c.  6  L.  B.  A.,  214 ;  Chattanooga 
B.  &  C.  By.  Co.  v.  Liddell,  85  Ga.,  482;  s.  c.  21  Am.  St.  Bep.,  169; 
Mobile  &  0.  By.  Co.  v.  Klein,  43  111.  App.,  63 ;  Anderson  v.  Borne  W.  & 
0.  By.  Co.,  54  N.  Y.,  334. 

Plaintiffs  were  not  entitled  to  recover  the  retail  value  of  the  goods  at 
Llano.  Texas  &  P.  By.  Co.  v.  Payne,  38  S.  W.  Bep.,  366,  367 ;  Needham 
Piano  and  Organ  Co.  v.  Hollings worth,  91  Texas,  49;  Wehle  v.  Havi- 
land,  69  New  York,  448. 

McLean  &  Spears,  for  appellees. — The  execution  of  the  bill  qjf  lading 
was  sufficiently  established  by  the  circumstances  in  evidence  and  could 
be  so  shown.  Crain  v.  Huntington,  81  Texas,  614 ;  Bounds  v.  Little,  75 
Texas,  316;  Baylor  v.  Tillebach,  49  S.  W.  Bep.,  720;  Jones  v.  Beus,  5 
Texas  Civ.  App.,  632.  . 

It  appearing  that  McCormack  was  the  commercial  agent  of  one  of 
the  appellants,  and  that  he  was  actually  engaged  in  tracing  the  delayed 
car  in  question,  his  declaration  as  to  the  whereabouts  and  condition  of 
said  car  made  at  the  time  he  was  so  engaged  and  while  said  car  was  in 
the  custody  of  his  principal,  is  within  the  apparent  scope  of  his  authority, 
constitutes  part  of  the  res  gestae,  and  is' admissible  against' the  principal. 
Missouri,  K.  &  T.  By.  Co.  v.  Cook,  8  Texas  Civ.  App.,  381;  Missouri 
P.  By.  Co.  v.  Simons,  6  Texas  Civ.  App.,  625;  Hull  v.  East  Line  & 
B.  B.  By.  Co.,  66  Texas,  620,  621 ;  Missouri  P.  By.  Co.  v.  Pagan,  72 
Texas,  129;  Poole  v.  Houston  &  T.  C.  B.  B.  Co.,  58  Texas,  138;  Mis- 
souri P.  By.,  Co.  v.  Sherwood,  84  Texas,  135,  136 ;  Gulf,  C.  &  S.  P.  By. 
Co.  v.  Leatherwood,  69  S.  W.  Bep.,  119. 

It  appearing  that  Franks  was  the  traveling  freight  agent  of  one  of 
the  appellants,  and  was  actually  engaged  for  his  principal  in  negotiating 
a  settlement  of  the  claim  for  damages,  his  declaration,  made  at  the  time 
he  was  so  engaged,  as  to  where  the  damage  occurred,  was  within  the 
apparent  scope  of  his  authority,  a  part  of  the  res  gestae,  and  admissible 
against  the  principal.     Same  authorities. 

The  court  rendered  judgment  against  appellants  and  in  favor  of  ap- 
pellees, for  the  difference  in  the  market  value  of  the  goods,  at  Llano, 
Texas,  at  the  time  and  in  the  condition  in  which  they  were  delivered 
there,  and  what  such  market  value  would  have  been  there,  had  said 
goods  been  transported  and  delivered  in  good  condition,  which  was  the 
proper  measure  of  damages.  Gulf,  C.  &  S.  P.  By.  Co.  v.  Stanley,  89 
Texas,  44;  Dallas  v.  Allen,  40  S.  W.  Bep.,  324;  San  Antonio  St.  Bv. 
v.  Wray,  37  S.  W.  Sep.,  461 ;  Texas  &  P.  By.  v.  Payne,  15  Texas  Civ. 
App.,  58;  Needham  P.  ft  0.  Co.  v.  Hollingsworth,  91  Texas,  49. 

EIDSON,  Associate  Justice. — This  action  was  brought  in  the  court 
below  by  appellees  against  the  Houston  &  Texas  Central  Bailroad  Com- 
pany, the  St.  Louis  &  San  Francisco  Bailroad  Company  and  the  St. 
Louis,  San  Francisco  &  Texas  Bailway  Company,  to  recover  damages  to 
a  shipment  of  a  carload  of  stoves  and  hollowware.  from  St.  Louis,  Mis- 
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souri,  to  Llano,  Texas.  There  was  a  trial  in  the  court  below  without  a 
jury  which  resulted  in  a  judgment  for  plaintiffs  against  the  St.  Louis 
&  San  Francisco  Railway  Company  and  the  St.  Louis,  San  Francisco  & 
Texas  Railway  Company,  jointly,  for  $417,  with  interest  at  6  percent 
per  annum  from  November  10,  1905,  amounting  to  $11  and  costs,  and 
in  favor  of  the  Houston  &  Texas  Central  Railroad  Company.  The  de- 
fendants against  whom  judgment  was  rendered  have  perfected  an  appeal 
to  this  court. 

Appellants'  first  assignment  of  error  complains  of  the  action  of  the 
court  below  in  admitting  in  evidence  over  their  objections  the  bill  of 
lading  executed  by  the  St.  Louis  &  San  Francisco  Railway  Company 
for  the  car  of  goods  shipped  to  plaintiffs,  upon  the  ground  that  plaintiffs 
had  not  declared  upon  said  bill  of  lading  in  their  petition,  and  therefore 
were  required  to  prove  its  execution.  Conceding  this  proposition  to  be 
correct,  proof  of  the  execution  of  the  bill  of  lading  could  properly  be 
made  by  circumstantial  evidence,  which  in  our  opinion  was  done  in  this 
case,  as  shown  by  the  record.  Plaintiffs  having  alleged  in  their  petition 
that  appellants  belong  to  the  Frisco  System,  and  were  partners,  and 
there  being  no  denial  by  appellants  of  such  partnership,  the  bill  of  lad- 
ing, although  executed  by  one  of  the  partners,  was  admissible  in  evidence 
against  both. 

We  think  the  statements  of  McCormack  and  Franks,  admission  in  evi- 
dence of  which  is  complained  of  in  appellants'  second  assignment  of 
error,  were  properly  admitted.  It  appears  from  the  record  that  at  the 
time  McCormack  made  the  statement  objected  to  he  was  the  agent  of 
one  of  the  appellants  and  actually  engaged  in  tracing  and  locating  the 
delayed  car,  which  made  his  statement  that  the  car  had  not  reached 
Sherman,  admissible  as  part  of  the  res  gestae.  And  the  record  shows  that 
Franks  was  also  the  agent  of  one  of  the  appellants  at-the  time  of  making 
his  statements,  and  was  then  actually  engaged  in  an  attempt  to  adjust 
plaintiffs'  claim  for  damages,  and  at  this  time  the  car  had  just  arrived 
with  the  goods  damaged;  and  evidently,  as  appears  from  the  record, 
plaintiffs  and  this  agent  were  engaged  in  the  examination  and  ascertain- 
ment of  the  character  and  extent  of  the  damage  to  the  goods.  Under 
these  circumstances,  we  think  Franks'  statement  "was  also  admissible  as 
part  of  the  res  gestae.  The  statement  and  declaration  of  an  agent  made 
in  reference  to  an  act  which  he  is  authorized  to  perform,  and  at  a  time 
when  he  is  conducting  the  business  or  making  propositions  to  that  end, 
is  admissible  against  the  principal.  (City  of  Austin  v.  Nuchols,  15  Texas 
Ct.  Rep.,  156 ;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Batte,  15  Texas  Ct.  Rep.,  581 ; 
Missouri,  K.  &  T.  Ry.  Co.  v.  Cook,  8  Texas  Civ.  App.,  381.) 

The  testimony  as  to  the  statements  of  the  withess  Tarrence,  he  not 
being  shown  to  be  the  agent  of  either  of  appellants,  was  not  admissible 
against  appellants;  but  the  case  being  tried  before  the  court,  its  admis- 
sion was  harmless,  especially  as  there  was  ample  evidence  to  warrant  the 
judgment  without  it.  The  bill  of  lading  being  the  act  of  appellants 
as  partners,  its  recitals  as  to  the  condition  of  the  goods  when  received 
were  binding  upon  them.  The  case  of  International  &  G.  N.  Ry.  Co. 
v.  Diamond  Roller  Mills,  82  S.  W.  Rep.,  660,  simply  holds  that  the  re- 
citals of  a  bill  of  lading  are  not  binding  upon  a  carrier  not  a  party  to 
the  bill  of  lading.    We  think  the  testimony  as  to  market  value  of  the 
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goods  was  sufficient  to  justify  the  judgment  of  the  court.  The  testimony 
as  to  the  market  value  of  the  goods  was  not  restricted  to  their  price  at 
retail.  The  testimony  showed  that  the  stoves  could  not  be  had  in  Llano, 
that  the  only  place  where  they  could  be  gotten  was  in  St.  Louis,  that  the 
supply  in  Llano  was  not  equal  to  the  demand  for  such  goods  at  the  time, 
and  that  if  said  goods  had  not  been  damaged  their  actual  market  value 
at  Llano  at  the  time  they  were  delivered  would  have  been  in  the  aggre- 
gate the  sum  of  $438,  and  that  at  that  time  they  could  have  been  sold 
for  that  amount.  Their  market  value  in  bulk,  under  the  circumstances, 
might  have  been  equal  to  the  amount  they  would  have  brought  at  retail 
prices  in  the  aggregate. 

We  find  no  reversible  error  in  the  record,  and  the  judgment  of  the 
court  below  is  therefore  affirmed. 

Affirmed, 


A.  C.  Prontroy  v.  H.  W.  Atkinson. 

Decided  February  20,  1907. 

1. — Assignments  of  Error — Brief. 

Assignments  of  error,  though  general  in  their  nature,  may  be  sufficient  to 
receive  consideration  if  followed  by  propositions,  statements  and  authorities 
in  the  brief  making  the  point  presented  specific. 

2. — Land — Patent — Attacking  for  Fraud. 

In  the  absence  of  some  prior  right  or  equity,  no  one  but  the  State  can 
attack  a  patent  for  fraud. 

3. — Same — School  Land. 

A  title  by  patent  to  school  land  must  prevail  over  the  claim  of  one  ap- 
plying after  its  issuance  to  purchase  and  receiving  an  award  from  the  Land 
Commissioner  of  a  portion  of  the  land  granted  by  the  patent  though  such 
claimant  asserts  fraud  in  procuring  the  issuance  of  the  patent  with  boundaries 
embracing  the  portion  he  applied  to  buy. 

Appeal  from  the  District  Court  of  San  Saba  County.  Tried  below 
before  Hon.  Clarence  Martin. 

0.  A.  Walters  and  Flack  &  Dalrymple,  for  appellant. — The  court  erred 
in  refusing  to  permit  the  defendant  to  introduce  his  evidence  before  the 
jury,  sustaining  his  defense  and  holding  that  the  plaintiff's  patent  to 
the  land  in  controversy  precluded  the  defendant  from  attacking  the  title 
of  the  plaintiff  to  said  land.  Eev.  Stats.,  art.  4264,  4265,  4274,  4283, 
4285,  4287,  4289,  4291,  4304;  Styles  v.  Gray,  10  Texas,  503;  McWhirter 
v.  Allen,  1  Texas  Civ.  App.,  651;  Sherwood  v.  Fleming,  25  Texas  Supp., 
427;  Mason  v.  Russell,  1  Texas,  721;  RusselPs  Heirs  v.  Randolph,  11 
Texas,  461. 

W.  M.  and  Matt.  Allison,  for  appellee. — When  an  inspection  of  patent 
shows  that  its  issuance  was  authorized  by  law,  and  that  the  same  was 
issued  by  proper  officers  whose  duty  it  was  to  pass  upon  the  sufficiency 
of  the  evidence  authorizing  its  issuance,  and  these  officers  acting  within 
the  scope  of  their  authority  issue  such  patent  the  same  is  not  void,  and 
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may  be  avoided  only  by  the  State  or  by  someone  holding  a  prior  equity 
in  the  land.  Decourt  v.  Sproul,  66  Texas,  370;  Bryan  v.  Shirlev,  53 
Texas,  459;  Gullett  v.  O'Connor,  54  Texas,  416;  Carter  v.  Cliffton,  17 
Texas  Ct.  Rep.,  177;  McLeary  v.  Dawson,  87  Texas,  535;  Culbertson  v. 
Blanchard,  79  Texas,  491 ;  Eoach  v.  Fletcher,  11  Texas  Civ.  App.,  227 ; 
Todd  v.  Fisher,  26  Texas,  241 ;  Matador  Land  &  Cattle  Co.  v.  State,  54 
S.  W.  Rep.,  258;  Yarbrough  v.  DeMartin,  67  S.  W.  Rep.,  179. 

KEY,  Associate  Justice. — From  a  judgment  in  favor  of  the  plain- 
tiff in  an  action  of  trespass  to  try  title,  the  defendant  has  appealed. 
The  case  is  presented  in  this  court  upon  three  assignments  of  error,  all 
of  which  are  very  general  in  their  nature.  Appellee  objects  to  their  con- 
sideration, but  inasmuch  as  they  are  followed  by  propositions,  statements, 
citations  of  authorities  and  argument,  bringing  the  case  substantially 
within  the  rule  announced  by  our  Supreme  Court  in  Clarendon  Land  Co. 
v.  McClelland  Bros.,  86  Texas,  180,  we  overrule  the  objections  and  de- 
cide the  case. 

The  plaintiff  sued  to  recover  two  tracts  of  land,  which  he  alleged  and 
proved  he  had  bought  from  the  State,  and  which  had  been  patented  to 
him.  TKe  defendant's  answer  included  a  general  denial,  plea  of  not  guil- 
ty and  a  disclaimer  as  to  all  the  land  sued  for  except  140  acres,  specifi- 
cally described  in  the  answer.  At  the  trial  after  the  plaintiff  had  intro- 
duced his  two  patents,  showing  that  the  State  had  granted  him  the 
land  sued  for,  the  defendant,  over  the  plaintiff's  objection,  introduced 
an  award  from  the  Commissioner  of  the  General  Land  Office  of  Texas, 
showing  a  sale  to  the  defendant  of  a  section  of  land,  including  the  140 
acres  to  which  the  defendant  asserted  title,  and  which  was  part  of  the 
land  included  in  the  plaintiff's  patents.  The  award  referred  to  was  sub- 
sequent to  the  date  of  the  plaintiff's  patents.  The  defendant  then  of- 
fered testimony  which  he  claims  tended  to  show  that  the  plaintiff  had 
perpetrated  a  fraud  upon  the  State  by  causing  certain  changes  to  be 
made  in  the  original  field  notes  of  the  two  surveys  by  virtue  of  which 
the  land  was  patented  to  him,  by  which  changes  it  is  contended  the  sur- 
veys referred  to  were  caused  to  encroach  upon  the  section  of  school  land 
which  was  afterwards  awarded  to  the  defendant.  Inasmuch  as  it  was 
conceded  in  the  court  below,  as  it  is  conceded  in  this  court,  that  the 
claim  of  title  asserted  by  the  defendant  had  its  inception  subsequent  to 
the  issuance  of  patents  to  the  plaintiff,  the  trial  ocurt  held  that  the  de- 
fendant could  not  assail  the  plaintiff's  title  upon  the  ground  of  alleged 
fraud.  This  ruling  was  correct.  It  has  been  repeatedly  held  by  our 
Supreme  Court  that  in  the  absence  of  some  prior  right  or  equity  no  one 
except  the  State  can  attack  a  patent  upon  the  ground  that  the  title  was 
procured  by  fraud.  (Bowmer  v.  Hicks,  22  Texas,  162;  Bryan  v.  Shir- 
ley, 53  Texas,  459;  Decourt  v,  Sproul,  66  Texas,  370;  Culbertson  v. 
Blanchard,  79  Texas,  491.) 

Counsel  for  appellant  seem  to  concede  this  general  rule,  but  claim 
that  it  should  not  apply  with  reference  to  school-lands.  We  fail  to  per- 
ceive, and  counsel  has  failed  to  present,  any  satisfactory  reason  for  the 
alleged  distinction.  The  rule  has  heretofore  been  applied  to  school  lands, 
and,  as  we  think,  correctlv.  (Culbertson  v.  Blanchard,  supra;  Carter 
v.  Clifton,  17  Texas  Ct.  Rep.,  177.) 
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In  our  judgment  the  case  was  properly  disposed  of  by  the  District 
Court,  and  the  judgment  of  that  court  is  affirmed. 

Affirmed. 


International  &  Great  Northern  Railroad  Company  v.  F.  H. 

Hugen. 


International  &  Great  Northern  Railroad  Company  v.  P. 

Hugen. 

Decided  February  20,  1907. 

1. — Passenger  Carrier — Negligence — Looked  Door. 

Whether  or  not  it  was  negligence  towards  passengers  for  a  railway  com- 
pany to  keep  the  front  door  of  its  coach  locked  was,  it  seems,  a  question  of 
fact;  special  exception  did  not  lie  to  the  allegation  of  such  fact  since  it  was 
proper  to  explain  delay  of  a  passenger  in  leaving  the  car  and  inducing  the 
circumstances  of  leaving  it,  and  evidence  thereof  was  admissible  for  such 
purpose. 

9. — New  Trial — Control  of  Judgment  During  Term.  - 

The  jurisdiction  of  the  District  Court  over  its  own  judgments  continues 
through  the  term  at  which  they  were  rendered,  and  after  overruling  one  motion 
and  notice  of  appeal  given  it  may  still  entertain  another  motion  and  grant 
new  trial  on  it. 

8. — Pleading  and  Evidence, 

Substantial  correspondence  between  the  allegations  and  the  proof  is  all 
that  is  required. 

4. — Evidence— Declarations  of  Injured  Person. 

Statements  made  by  plaintiff  a  few  minutes  after  being  injured,  explain- 
ing his  falling  from  the  train  to  be  caused  by  being  pushed  off  by  the  porter, 
in  answer  to  questions  by  bystanders  who  came  to  his  assistance,  were  admis- 
sible as  part  of  the  res  gestae. 

5. — Same. 

Declarations  of  an  injured  party  to  bystanders,  constituting  res  gestae, 
may  be  testified  to  by  the  injured  party  himself.  If  he  had  testified  differently 
on  a  former  trial,  professing  to.  have  been  unconscious  of  what  he  said,  this 
went  to  the  credit  to  be  given  his  statements,  not  to  their  admissibility. 

6. — Witness  Under  Rule. 

It  is  within  the  discretion  of  the  trial  court  to  permit  a  witness  to  testify 
who,  after  being  put  under  rule,  has  remained  in  court  and  heard  the  testi- 
mony.    See  circumstances  held  to  show  no  abuse  of  such  discretion. 

7. — Passenger — Degree  of  Care — Charge. 

Jt  was  proper  to  define  the  care  required  of  a  carrier  of  passengers  as 
that  of  very  cautious  and  prudent  persons  and  that  of  the  passenger  as  of 
persons  of  ordinary  prudence,  nor  was  it  erroneous  to  give  these  instructions 
by  paragraphs  in  juxtaposition. 

8. — Passenger — Charge. 

The  evidence  supporting  the  theory  that  plaintiff  was  a  passenger  and  the 
charge  defining  the  care  necessary  from  defendant  in  that  relation,  defendant 
can  not  complain  of  the  failure  to  state  the  degree  of  care  required  if  the  rela- 
tion of  carrier  and  passenger  had  terminated,  though  there  was  evidence  to 
support  this  view  also,  unless  he  requested  such  instructions. 


1907.']  I.  &  G.  N.  E.  R.  Co.  v.  Hugen.  327 

9. — Charges— Inconsistency. 

Charges  on  the  law  governing  the  cases  respectively  of  a  passenger  injured 
in  leaving  a  train  in  motion  by  jumping  off,  falling  off,  or  being  pushed  off 
by  the  train  porter,  considered  and  held  not  inconsistent  nor  erroneous. 

« 

10. — Charge— Eepetitlon. 

A  theory  of  the  case  should  not  be  given  undue  prominence  by  repeated 
charges.  One  whose  requested  instruction  on  a  certain  hypothesis  has  been 
given,  is  not  entitled  to  complain  of  the  refusal  of  a  later  charge  asked  on 
the  same  subject  and  made  more  specific. 

11. — Master  and  Servant — Train  Porter — Passenger. 

A  master  is  liable  for  the  wrongful  or  negligent  act  of  his  servant  done  in 
the  course  of  his  employment,  though  the  particular  act  was  unauthorized  and 
unlawful,  as  where  a  train  porter  pushed  a  passenger  from  the  platform  of 
a  moving  car. 

12. — Damages. 

Recovery  of  $16,000,  as  damages  for  personal  injury  to  a  minor  in  falling 
or  being  thrown  from  a  moving  train,  sustained  as  not  excessive. 

Appeal  from  the  District  Court  of  Milam  County,  Tried  below  before 
Hon.  J.  C.  Scott. 

8.  R.  Fisher,  J.  E.  Tattichet  and  8.  W.  Fisher,  for  appellant— All 
the  statements  made  by  Hugen  while  on  the  ground  after  his  injury 
were  in  response  to  inquiries  propounded  by  bystanders  who  had  gathered 
there.  They  were  not  spontaneous,  nor  made  to  a  physician.  Interna- 
tional &  G.  N.  E.  R.  Co.  v.  Anderson,  82  Texas,  516;  Missouri,  K.  ft 
T.  By.  Co.  v.  Moore,  24  Texas  Civ.  App.,  491 ;  Texas  &  P.  Ry.  Co.  v. 
Crowder,  70  Texas,  222;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Pilkington,  70 
Texas,  226;  Port  Worth  &  D.  C.  Ry.  Co.  v.  Stone,  25  S.  W.  Rep.,  808; 
St.  Louis  S.  W.  Ry.  Co.  v.  Gill,  55  S.  W.  Rep.,  386;  2  Bouvier's  Dic- 
tionary, Res  Gestae.  • 

If  the  passenger  negligently  remains  upon  the  car  until  it  pulls  out 
from  the  station,  he  is  a  passenger  no  longer  and  the  company  does  not 
owe  him  the  extraordinary  care  applicable  to  that  relation.  The  authori- 
ties are  divided  as  to  whether  he  is  a  licensee  entitled  to  ordinary  care 
or  a  trespasser  who  can  only  claim  immunity  from  wilful  injury.  Texas 
ft  P.  Ry.  Co.  v.  James,  82  Texas,  306;  Davis  v.  Houston  &  T.  C.  Ry., 
59  S.  W.  Rep.,  844;  Fanning  v.  St.  Louis  S.  W.  Ry.  Co.,  12  Texas  Ct. 
Rep.,  688;  Texas  &  Pac.  Ry.  Co.  v.  Alexander,  30  S.  W.  Rep.,  1114; 
Houston  &  T.  C.  Ry.  Co.  v.  Cohn,  22  Texas  Civ.  App.,  12;  Missouri, 
K.  &  T.  Ry.  Co.  v.  Dawson,  10  Texas  Civ.  App.,  21;  St.  Louis  S.  W. 
Ry.  Co.  v.  Rickards,  54  S.  W.  Rep.,  1090;  Condran  v.  Chicago,  M.  & 
St.  P.  Ry.  Co.,  67  Fed.  Rep.,  522,  s.  c.  14  C.  C.  A.,  506. 

The  master  is  not  responsible  for  any  wrongful  conduct  of  the  serv- 
ant outside  of  the  scope  of  his  employment.  International  &  G.  BT.  v. 
Cooper,  88  Texas,  607;  International  &  G.  N.  v.  Anderson,  82  Texas, 
520 ;  Branch  v.  International  &  G.  N".  R.  R.  Co.,  92  Texas,  292 ;  Inter- 
national &  G.  N.  R.  R.  Co.  v.  Yarbrough,  39  S.  W.  Rep.,  1096 ;  Gulf,  C. 
ft  S.  F.  R.  R.  Co.  v.  Dawkins,  77  Texas,  228;  Texas  &  Pac.  Ry.  Co. 
v.  Moody,  23  S.  W.  Rep.,  41 ;  Texas  ft  P.  Ry.  Co.  v.  Black,  87  Texas, 
165. 
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Henderson  &  Lockett,  Moore  &  Moore,  U.  8.  Hearrell  and  F.  M. 
Adams,  for  appellees. — TJntil  the  adjournment  of  the  District  Court  all 
its  judgments  in  causes  tried  at  the  term  then  current  were  "within  the 
bosom  of  the  court"  which  had  full  jurisdiction  to  set  aside  any  judg- 
ment it  had  entered  at  that  term  and  set  down  for  new  trial  the  cause 
in  which  it  had  been  entered.  Blum  v.  Wettermark,  58  Texas,  125; 
Garza  v.  Baker,  58  Texas,  487;  Churchill  v.  Martin,  65  Texas,  367; 
Texas  Saving  Loan  Assn.  v.  Smith,  32  S.  W.  Sep.,  381;  Grubbs  v. 
Blum,  62  Texas,  427 ;  Hooker  v.  Williamson,  60  Texas,  527 ;  Blackburn 
v.  Knight,  81  Texas,  331;  Ellis  v.  Harrison,  24  Texas  Civ.  App.,  15; 
Lehman  v.  Gajusky,  75  Texas,  569. 

Substantial  correspondence  between  the  allegata  and  probata  is  suffi- 
cient.   Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Johnson,  83  Texas,  631. 

The  statements  of  P.  H.  Hugen  made  while  he  yet  lay  upon  the  ground 
where  he  had  fallen  from  the  train,  in  great  pain,  and  within  a  very 
few  minutes  after  his  injury,  and  in  response  to  questions  which  in  no 
way  suggested  the  answers  he  gave,  came  very  clearly  within  the  class 
of  statements  admissible  as  res  gestae.  Houston  &  T.  C.  By.  Co.  v. 
Weaver,  41  S.  W.  Rep.,  848  (declaration  in  answer  to  question) ;  De 
Walt  v.  Houston,  E.  &  W.  T.  Ry.  Co.,  22  Texas  Civ.  App.,  403  (declara- 
tion in  answer  to  question) ;  Texas  &  P.  Ry.  Co.  v.  Robertson,  82  Texas, 
660;  Texas  &  P.  Ry.  Co.  v.  Hall,  83  Texas,  682;  International  &  G. 
N.  Ry.  Co.  v.  Davis,  14  S.  W.  Rep.,  644;  Galveston,  H.  &  S.  A.  Ry. 
Co.  v.  Davis,  65  S.  W.  Rep.,  217. 

It  was  in  the  discretion  of  the  trial  court  to  permit  the  witness  who 
was  under  the  rule  and  who  after  once  testifying  remained  for  a  time 
in  the  court  room  during  the  introduction  of  the  defendant's  evidence,  to 
testify  for  plaintiff  in  rebuttal.  Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Johnson, 
83  Texas,  630 ;  Phillips  v.  Edelstein,  2  Texas  App.  C.  C,  452 ;  Willis  v. 
Nichols,  5  Texas  Civ.  App.,  157;  Colbert  v.  Garrett,  57  S.  W.  Rep.,  853. 

The  care  required  of  a  common  carrier  of  passengers  toward  its  pas- 
sengers is  that  high  degree  of  care  that  a  very  cautious  and  prudent  per- 
son would  use  under  same  or  similar  circumstances,  and  the  want  of 
such  care  would  be  negligence.  St.  Louis  S.  W.  Ry.  Co.  v.  Campbell, 
69  S.  W.  Rep.,  451 ;  Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Shields,  28  S.  W.  Rep., 
709 ;  Chicago  &  E.  I.  Ry.  Co.  v.  Jennings,  54  L.  R.  A.,  830. 

The  evidence  being  uncontradicted  that  the  relation  of  carrier  and 
passenger  existed,  it  was  proper  for  the  court  to  define  negligence  as 
applied  to  defendant  upon  the  basis  and  relation  of  carrier  and  passenger, 
and  if  defendant  desired  a  charge  specifically  submitting  to  the  jury 
its  affirmative  defense,  such  a  charge  should  have  been  requested.  Texas 
&  Pac.  Ry.  Co.  v.  Eberheart,  91  Texas,  323 ;  Hocker  v.  Day,  80  Texas, 
532 ;  Banner  v.  Moore,  3  Texas  Civ.  App.,  425 ;  Campbell  v.  Warner,  24 
S.  W.  Rep.,  1013,  704;  Ellis  v.  Kirkpatrick,  74  S.  W.  Rep.,  57;  Missouri, 
K.  &  T.  Ry.  Co.  v.  Pelts,  50  S.  W.  Rep.,  1034 ;  Bell  v.  Beazley,  45  S.  W. 
Rep.,  401 ;  Hawkins  v.  Kramer,  63  Texas,  102 ;  St.  Louis  S.  W.  Ry.  Co. 
v.  McArthur,  72  S.  W.  Rep.,  77. 

The  pushing  or  shoving  of  F.  H.  Hugen  off  the  moving  train  by  ap- 
pellant's porter  was  an  assault,  and  such  assault  having  been  committed 
by  the  porter  in  discharge  of  his  duties  to  his  master,  defendant  com- 
pany is  liable  for  the  injuries  proximately  resulting  therefrom.    2  Am. 
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&  Eng.  Enc.  L.  (2d  ed.),  953,  954,  982,  990,  991;  3  Thompson  on  Neg., 
618,  624,  625,  728,  729 ;  International  &  G.  N.  Ry.  Co.  v.  Kentle,  16  Am. 
ft  Eng.  R.  Cas.,  337;  Texas  &  Pac.  Ry.  Co.  v.  Mother,  24  S.  W.  Rep., 
79;  Stone  v.  Chicago,  St.  P.  M.  &  0.  Ry.  Co.,  59  N.  W.  Rep.,  457; 
Houston  &  T.  C.  Ry.  Co.  v.  Gregsby,  35  S.  W.  Rep.,  815. 

The  act  of  the  porter  in  urging  and  pushing  Hugen  was  done  in  fur- 
therance of  defendant's  business  of  running  its  train  of  which  said  porter 
was  one  of  the  operatives,  on  its  schedule  time  and  without  delay;  and 
though  the  particular  act  which  the  porter  did  in  furtherance  of  said 
business  may  not  have  been  authorized,  yet  the  defendant  is  liable  for 
the  consequences  of  such  act.  Paraffine  Co.  v.  Berry,  15  Texas  Ct.  Rep., 
660 ;  Texas  M.  Ry.  Co.  v.  Dean,  12  Texas  Ct.  Rep.,  435. 

EIDSON,  Associate  Justice. — These  are  suits  brought  in  the  court 
below  by  the  appellees  respectively  against  the  International  &  Great 
Northern  Railroad  Company,  appellant  in  each  case,  for  damages  on 
account  of  personal  injuries  received  by  appellee  F.  H.  Hugen,  through 
the  alleged  negligence  of  appellant.  At  the  date  of  the  injuries,  F.  H. 
Hugen  was  a  minor,  and  the  suit  of  F.  Hugen,  who  is  his  father,  was 
for  damages  on  account  of  expenses  and  loss  of  wage  earning  capacity 
of  the  son  during  his  minority.  These  cases  were  by  agreement  tried 
together  in  the  court  below  with  separate  pleadings,  but  on  the  same 
testimony,  separate  charges  being  given  and  separate  verdicts  and  judg- 
ments rendered.  The  verdict  for  F.  H.  Hugen  was  for  $15,000,  that 
for  F.  Hugen  for  $1,500,  of  which  plaintiff  remitted  $1,030.  It  was 
further  agreed  by  counsel  that  the  cases  should  be  submitted  in  this 
court  upon  the  same  transcript  and  briefs. 

The  petitions  of  appellees  showed  good  causes  of  action,  and  hence 
were  not  subject  to  general  demurrer.  There  was  no  error  in  the  action 
of  the  court  below  in  overruling  appellant's  special  exceptions  to  the  alle- 
gations in  plaintiff's  petition,  to  the  effect  that  it  was  negligence  for  the 
front  door  of  the  coach  in  which  plaintiff  was  riding  to  be  closed,  as  it 
was  a  question  of  fact  to  be  determined  by  the  jury  upon  the  evidence 
and  under  proper  instructions  of  the  court,  whether  or  not  it  was  negli- 
gence for  the  defendant  to  so  close  its  doors ;  and,  further,  we  are  of  the 
opinion  that  such  allegations  were  proper  as  matter  of  inducement,  and 
as  explaining  any  delay  there  might  appear  to  be  in  F.  H.  Hugen's 
leaving  the  car  at  Gause,  and  as  negativing  contributory  negligence  on 
his  part  in  any  such  delay  as  might  be  shown. 

Appellant's  contention  that  the  action  of  the  trial  court  in  setting 
aside  its  judgment  overruling  plaintiff's  motion  for  a  new  trial  in  suit 
No.  4052,  and  entertaining  and  granting  during  the  same  term  of  court 
a  subsequent  motion  for  new  trial,  filed  and  presented  after  overruling 
said  former  motion  and  after  exception  to  such  action  by  plaintiff  and 
notice  of  appeal  to  the  Court  of  Civil  Appeals  given,  was  beyond  its 
jurisdiction  and  void,  in  our  opinion  is  not  sound.  The  jurisdiction  of 
the  District  Court  to  set  aside  its  own  judgments  continues  during  the 
term,  and  this  is 'so  although  all  the  steps  prescribed  by  the  statute  for 
the  perfection  of  an  appeal  have  been  taken  before  the  close  of  the  term. 
(Blum  v.  Wettermark,  58  Texas,  125;  Garza  v.  Baker,  58  Texas,  487; 
Churchhill  v.  Martin,  65  Texas,  367.)    Hence  there  was  no  error  in  the 
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court's  sustaining  the  plaintiffs  special  exception  to  paragraph  5  of 
defendant's  second  amended  original  answer. 

The  admission  of  the  testimony  complained  of  in  appellant's  fifth  as- 
signment of  error  was  proper.  Substantial  correspondence  between  the 
allegations  in  the  petition  and  the  proof,  is  all  that  is  required.  There 
was  no  substantial  variance  between  the  allegation  that  when  F.  H.  Hu- 
gen  struck  the  ground  he  was  shocked  and  shaken  out  of  his  right  mind, 
and  presently  became  senseless  and  unconscious,  and  the  evidence  that 
after  falling  F.  H.  Hugen  spoke  a  few  words  to  persons  who  came  to  his 
assistance  and  then,  in  a  few  minutes,  became  wholly  unconscious.  And, 
further,  the  ground  of  negligence  alleged  being  the  shoving  or  pushing 
plaintiff  F.  H.  Hugen  off  the  platform  of  defendant's  cars  by  the  por- 
ter, plaintiff  would  not  be  confined  in  his  proof  as  to  the  effects  of 
the  injuries  received  by  him  to  the  precise  language  of  his  petition. 
(Gulf,  C.  &  S.  F.  By.  Co.  v.  Johnson,  83  Texas,  631,  632.) 

The  testimony,  admission  of  which  is  complained  of  in  appellant's 
sixth,  seventh  and  eighth  assignments  of  error,  was  properly  admitted 
as  res  gestae.  The  statements  of  F.  H.  Hugen,  according  to  the  record, 
were  made  immediately  after  he  received  the  injuries  and  while  he  lay 
upon  the  ground  where  he  had  fallen  from  the  train,  being  unable  to 
arise,  and  were  made  to  parties  who  hastened  to  his  assistance  upon 
seeing  him  fall,  and  who  at  the  time  they  saw  him  fall  were  not  exceed- 
ing 80  yards  distant  from  him,  and  evidently  reached  him  within  a 
very  few  minutes,  at  the  outside  not  exceeding  five  minutes,  and  the 
statements  were  made  by  said  plaintiff  immediately  upon  these  parties 
reaching  him.  The  statements  of  F.  H.  Hugen  were  made  in  answer  to 
questions  which  were  not  calculated  to  elicit  or  suggest  any  particular 
answer.  The  questions  were  only  such  as  were  prompted  by  the  parties 
seeing  the  said  Hugen  fall  from  the  cars  to  the  ground  and  fail  to  get 
up,  and  the  answers  were  such  as  would  be  prompted  by  the  transaction, 
that  is,  by  the  manner  or  means  which  caused  the  said  Hugen  to  be 
placed  in  the  situation  he  was,  and  his  statements  were  spontaneous, 
being  verbal  acts,  or  in  other  words,  the  transaction  speaking  through 
the  party  making  the  statements.  (Galveston,  H.  &  S.  A.  Co.  v.  Davis, 
65  8.  W.  Rep.,  217;  Houston  &  T.  C.  Ry.  Co.  v.  Weaver,  41  S.  W.  Rep., 
848;  DeWalt  v.  Houston,  E.  &  W.  T.  Ry.  Co.,  22  Texas  Civ.  App.,  403; 
Texas  &  Pac.  Ry.  Co.  v.  Robertson,  82  Texas,  660.) 

The  fact  that  the  plaintiff  testified  differently  on  a  former  trial  in  ref- 
erence to  his  physical  or  mental  status  at  the  time,  or  as  to  making  any 
statement  as"  to  the  cause  or  manner  of  receiving  his  injuries,  did  not 
affect  the  competency  of  his  testimony  on  the  present  trial,  though  it 
might  be  a  matter  for  the  consideration  of  the  jury  as  to  the  effect  to 
be  given  such  testimony. 

There  was  no  error  in  the  admission  of  the  testimony  complained  of 
in  appellant's  ninth  assignment  of  error.  It  was  proper  for  the  plaintiff 
to  prove  that  when  the  train  reached  Gause,  his  destination,  he  went  to 
the  front  door  of  the  car  to  open  it  and  get  out,  but  it  was  locked  or 
otherwise  fastened,  in  order  to  show  the  exercise  of  reasonable  diligence 
on  his  part  in  attempting  to  debark  from  the  train;  and,  further,  this 
testimony  was  admissible  as  explaining  a  part  of  the  transaction  which 
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led  up  to  that  part  which  culminated  in  the  plaintiffs  being  removed  or 
falling  from  the  car. 

We  overrule  appellant's  tenth  assignment  of  error,  as  no  probable  in- 
jury is  shown  to  have  resulted  to  appellant  on  account  of  the  court's 
permitting  the  witness  Elliott  to  testify  in  rebuttal  after  he  had  been 
placed  under  the  rule  excluding  the  witnesses  from  the  courtroom,  and 
had  violated  such  rule  by  remaining  in  the  courtroom  during  the  exami- 
nation of  other  witnesses,  especially  in  view  of  the  fact  shown  by  the 
record  that  the  witness  unintentionally  violated  the  rule  on  account  of 
being  hard  of  hearing,  and  believing  that  he  had  been  discharged  there- 
from, and  had  heard  but  little  of  the  evidence,  and  plaintiffs  counsel 
were  unaware  of  his  presence  in  the  courtroom  during  the  examination 
of  other  witnesses.  The  permitting  of  a  witness  who  has  remained  in 
the  courtroom  and  heard  some  of  the  testimony,  to  testify  after  the  rule 
was  invoked  is  within  the  sound  discretion  of  the  trial  court,  and  will 
not  be  revised  on  appeal,  unless  an  abuse  of  such  discretion  is  apparent ; 
and  in  this  case  it  does  not  appear  from  the  record  that  the  court  below 
abused  its  discretion  in  permitting  said  witness  to  testify.  (Oarlington 
v.  Mcintosh,  33  S.  W.  Rep.,  389.) 

Appellant's  eleventh  assignment  of  error  is  too  general  to  require 
consideration.  The  second  paragraph  of  the  court's  charge  complained 
of  in  appellant's  twelfth  assignment  of  error  correctly  instructs  the  jury 
as  to  the  degree  of  care  due  by  appellant  to  appellee  F.  H.  Hugen  as  a 
passenger  on  its  train,  and  is  not  subject  to  any  of  the  criticisms  urged 
against  it  by  appellant.  It  is  well  established  by  authority  that  a  com- 
mon carrier  of  passengers  is  required  to  exercise  towards  its  passengers 
that  high  degree  of  care  that  a  very  cautious  and  prudent  person  would 
use  under  the  same  or  similar  circumstances,  and  that  the  want  of  such 
care  would  be  negligence,  and  the  charge  complained  of  so  instructs  the 
jury.  The  plaintiff  pleaded  that  he  was  a  passenger  on  the  train  of 
appellant  at  the  time  of  the  accident,  and  there  was  evidence  adduced 
on  the  trial  in  support  of  such  pleading.  This  authorized  the  charge 
of  which  complaint  is  made.  If  appellant  desired  an  instruction  defining 
the  degree  of  care  owed  by  it  to  appellee,  F.  H.  Hugen,  upon  the  theory 
that  the  relation  of  carrier  and  passenger  did  not  exist  between  it  and 
said  appellee  at  the  time  of  the  accident,  it  was  its  duty  to  request  such 
instruction;  and  it  requested  no  instruction  upon  that  theory,  except 
special  charge  No.  2,  which  was  given  by  the  court.  The  paragraph  of 
the  charge  of  the  court  complained  of  being  authorized  by  the  pleadings 
and  evidence,  and  the  charge  defining  the  degree  of  care  required  of 
plaintiff  under  the  circumstances  being  correct,  the  position  of  these 
respective  instructions  in  the  main  charge  of  the  court  was  unimportant. 

Appellant's  requested  special  charge  No.  2  which  was  given  by  the 
court,  and  its  requested  special  charges  Nos.  3,  5  and  6,  which  were  re- 
fused, appear  to  have  been  formulated  upon  the  assumption  that  plain- 
tiff was  a  passenger  at  the  time  of  the  accident ;  and  in  our  opinion  were 
calculated  to  invite  the  court  to  the  view  that  plaintiff  was  a  passenger 
at  that  time. 

Appellant's  thirteenth  and  fourteenth  assignments  of  error  complain 
in  a  general  way  of  the  court's  charge  in  defining  negligence  as  applied 
to  the  plaintiff,  and  in  defining  contributory  negligence,  but  fails  to 
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point  out  any  substantial  defect  in  either  of  such  definitions.  In  our 
opinion  the  charge  was  sufficient  in  both  respects.  As  above  stated,  the 
court  was  authorized  by  the  pleadings  and  the  evidence  to  instruct  the 
jury  as  to  the  degree  of  care  due  by  appellant  to  plaintiff  as  a  passenger; 
and  if  appellant  desired  the  issue  as  to  whether  plaintiff  was  a  passenger 
at  the  time  of  his  injury  submitted  to  the  jury,  it  should  have  requested 
an  appropriate  instruction  submitting  same. 

There  was  no  positive  error  in  the  fourth  paragraph  of  the  court's 
charge,  complained  of  in  appellant's  sixteenth  assignment  of  error;  and 
there  was  no  inconsistency  between  it  and  the  appellant's  spetial  charge 
No.  2,  given  by  the  court,  which  alleged  inconsistency  is  complained  of 
in  appellant's  seventeenth  assignment  of  error.  The  fourth  paragraph 
of  the  court's  charge  instructed  the  jury  to  find  for  the  defendant  if 
they  found  that  the  negligence  of  plaintiff  caused  or  contributed  to  his 
injury;  but  they  were  not  required  to  find  for  plaintiff  unless  they  so 
found,  nor  were  they  instructed  that  they  could  not  find  for  the  defend- 
ant, unless  they  so  found.  The  special  charge,  in  effect,  authorized  the 
jury  to  find  for  the  defendant,  if  plaintiff  voluntarily  removed  himself 
from  the  train,  independent  of  any  negligence  on  his  part  in  doing  so. 
While  it  was  in  this  respect  more  favorable  to  defendant  than  the  para- 
graph of  the  court's  charge  above  referred  to,  it  was  not  inconsistent 
with  it. 

There  was  no  error  in  the  refusal  of  the  court  to  give  appellant's  re- 
quested special  instruction  No.  1.  The  subject  to  which  it  related  was 
fully  covered  by  its  special  charge  No.  2,  which  was  given  to  the  jury. 
The  main  charge  of  the  court  instructed  the  jury,  in  effect,  that  they 
could  not  find  for  the  plaintiff  unless  they  found  that  he  was  pushed 
from  the  train  by  the  porter,  and  appellant's  special  charge  No.  2  given 
at  its  request,  instructed  the  jury  that  if  they  believed  from  the  evi- 
dence that  plaintiff,  while  the  train  was  in  motion,  voluntarily  went  upon 
the  platform  and  while  there  either  fell  or  voluntarily  stepped,  jumped 
or  otherwise  removed  himself  from  the  train  in  order  to  avoid  being 
carried  beyond  the  station,  and  sustained  some  or  all  of  the  injuries 
of  which  he  complains,  then  they  should  find  for  the  defendant.  Hence 
we  do  not  think  the  refusal  of  the  court  to  give  appellant's  requested 
charge  No.  3  was  reversible  error;  especially  in  view  of  the  fact  that  it 
reasonably  appears  from  the  record  that  the  special  charge  No.  3  was 
requested  after  its  special  charge  No.  2  had  been  requested  and  given 
by  the  court,  which  latter  special  charge  is  substantially  the  same  as 
the  former,  except  it  does  not  contain  the  language  "and  that  he  was 
not  pushed,  shoved  or  otherwise  caused  to  leave  the  train  while  it  was 
in  motion  by  the  porter  John  Roberts."  We  think  that  by  giving  the 
special  charge  No.  3,  after  having  already  given  special  charge  No.  2, 
the  court  would  have  been  directing  the  attention  of  the  jury  too  fre- 
quently to  and  making  too  prominent  the  claim  of  appellant  that  plain- 
tiff had  voluntarily  removed  himself  from  the  train.  And,  further,  ap- 
pellant having  previously  requested  a  special  charge  upon  the  subject, 
which  was  given,  was  not  entitled  to  another  upon  the  same  subject, 
although  the  latter  was  more  specific  than  the  former. 

The  court  below  did  not  err  in  refusing  to  give  appellant's  special  re- 
quested charges  Nos.  4,  5  and  6,  or  either  of  them.    The  master  is  liable 
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for  what  his  servant  does  in  the  course  of  his  employment,  though  the 
particular  act  was  unauthorized  and  unlawful.  (Texas  M.  Ry.  Co.  v. 
Dean,  12  Texas  Ct.  Rep.,  434;  Paraffine  Co.  v.  Berry,  15  Texas  Ct.  Rep., 
660.)  The  uncontroverted  testimony  shows  that  the  porter  was  on  duty 
and  assisting  in  the  operation  of  appellant's  train  at  the  time  the  testi- 
mony shows  that  he  pushed  the  plaintiff  P.  H.  Hugen  off  the  train ;  and 
appellant  would  therefore  be  liable  for  the  consequences  of  such  act. 
As  held  in  Railway  Co.  v.  Dean,  supra,  a  passenger  contracts,  not  only 
for  transportation,  but  for  good  treatment  and  against  personal  rude- 
ness and  every  wanton  interference  with  his  person  either  by  the  carrier 
or  its  agents  employed  in  the  management  of  the  conveyance,  and  a  pas- 
senger is  under  the  protection  of  the  carrier  and  those  of  its  servants 
to  whom  it  commits  the  performance  of  the  various  duties  to  the  pas- 
senger which  it  assumed  by  the  contract. 

While  there  is  a  sharp  conflict  in  the  testimony,  we  think  it  is  amply 
sufficient  to  support  the  verdict  and  judgment.  The  verdict  of  the  jury 
involves  findings  that  the  appellant  was  guilty  of  the  negligence  alleged 
against  it  in  plaintiff's  petition  and  submitted  to  the  jury  by  the  charge 
of  the  court;  and  also  that  the  plaintiff  F.  H.  Hugen  was  not  guilty 
of  contributory  negligence  in  any  of  the  respects  alleged  in  defendant's 
answer.  We  find  that  these  findings  of  fact  by  the  jury  are  each  sup- 
ported by  the  evidence,  as  shown  by  the  record.  While  the  verdict  in 
favor  of  F.  H.  Hugen  is  large  in  amount,  we  are  not  prepared  to  say 
that  it  is  excessive,  in  view  of  the  great  and  continued  suffering  ex- 
perienced by  him,  and  the  very  serious  character  of  the  injuries  received, 
making  him  an  invalid  and  cripple  for  life,  and  materially  shortening 
its  period. 

We  do  not  think  there  was  any  error  in  the  action  of  the  court  below 
in  allowing  the  remittitur  of  $1,030  to  the  judgment  in  favor  of  F. 
Hugen,  and  allowing  the  judgment  to  stand  for  the  balance  of  $470, 
as  the  evidence  showed  the  plaintiff  to  be  entitled  to  that  amount  on 
account  of  the  services  rendered  his  son  while  sick,  and  expenditures  in- 
curred or  paid  by  him  on  account  of  the  son's  injuries  and  sickness, 
which  amount  was  ascertainable  from  the  evidence  by  simple  calcula- 
tion. 

No  reversible  error  being  pointed  out  in  the  record,  the  judgments 
of  the  court  below  are  affirmed. 

Affirmed. 

OPINION    ON    MOTION    FOR   REHEARING. 

In  the  original  opinion  jn  this  case,  in  considering  appellant's  twelfth 
assignment  of  error,  we  used  this  language:  "Appellant's  requested 
special  charge  No.  2,  which  was  given  by  the  court,  and  its  requested 
special  charges  Nos.  3,  5  and  6,  which  were  refused,  appear  to  have  been 
formulated  upon  the  assumption  that  the  plaintiff  was  a  passenger  at 
the  time  of  the  accident,  and,  in  our  opinion,  were  calculated  to  invite 
the  court  to  the  view  that  plaintiff  was  a  passenger  at  that  time."  An 
inspection  of  these  requested  charges  as  copied  in  the  record  discloses 
that  they  are  each  preceded  by  the  statement  that  it  was  requested  after 
the  general  charge  of  the  court  was  delivered  to  the  jury,  which  would 
indicate  that  said  requested  charges  were  not  presented  to  the  court 
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for  its  action  upon  same  until  after  the  main  charge  had  been  delivered 
to  the  jury ;  and  hence  could  not  have  had  any  influence  upon  it  in  ref- 
erence to  any  instruction  embraced  in  the  main  charge.  This  being  true, 
the  language  quoted  above  was  not  justified  by  the  record,  and  we  there- 
fore withdraw  and  strike  out  from  the  original  opinion  in  this  case  the 
language  above  quoted. 

We,  however,  take  occasion  to  say  that,  in  our  opinion,  appellant  could 
not  have  been  prejudiced  by  the  charge  complained  of  in  its  twelfth  as- 
signment of  error,  because  the  court  in  the  fourth  paragraph  of  its 
charge  limited  plaintiff's  right  to  recover  to  a  finding  by  the  jury  that 
his  injuries  were  caused  by  his  being  pushed  or  shoved  from  the  plat- 
form or  steps  of  defendant's  car  by  its  negro  porter.  In  our  opinion 
such  an  act  upon  the  part  of  appellant's  servant  would,  as  matter  of 
law,  show  a  failure  to  exercise  ordinary  care  for  the  safety  of  plaintiff, 
to  which  degree  of  care  he  was  entitled,  although  his  relation  as  pas- 
senger had  terminated. 

The  motion  for  rehearing  is  overruled. 

Writ  of  error  refused. 


International  &  Great  Northern  Railroad  Company  v.  Milton 

Foster  et  al. 

Decided  February  20,  1907. 

1. — EYidence— Relevancy. 

In  an  action  for  causing  overflow  of  plaintiff's  land  evidence  that  it  over- 
flowed frequently  after  the  construction  of  the  railway  and  not  at  all  before 
was  admissible. 

9.— Overflow — Pleading — Evidence. 

The  allegation  that  the  railway  structures  caused  the  water  to  flow  on 
plaintiff's  land  was  sufficient  to  admit  evidence  that  the  railway  had  this 
effect,  the  direction  in  which  it  was  caused  to  flow  in  order  to  do  so  not  being 
material  nor  necessary  to  prove  strictly  as  alleged. 

3. — Growing  Crops — Measure  of  Damages. 

Where  a  market  garden  was  destroyed  by  flood  at  a  time  when  part  of  the. 
crop  was  matured  and  all  far  advanced,  the  market  value  of  the  crop  at  the 
time  of  its  destruction  was  the  proper  measure  of  damages. 

4. — Juror  as  Witness. 

It  is  within  the  discretion  of  the  trial  judge  to  refuse  to  permit  a  juror 
to  be  sworn  as  a  witness.  See  circumstances  under  which  it  is  held  that  such 
discretion  was  properly  exercised. 

Appeal  from  the  County  Court  of.  Palls  County.  Tried  below  before 
Hon.  D.  H.  Boyles. 

John  M.  King  and  Martin  &  Martin,  for  appellant. — The  fact  that  a 
person  is  sitting  as  a  juror  in  the  trial  of  a  case,  does  not  render  him  in- 
competent to  testify  in  the  same  case  concerning  any  facts  within  his 
knowledge  pertinent  to  the  issues  involved.  On  the  contrary,  it  is  the 
proper  practice,  in  justice  to  the  juror  and  the  parties  litigating,  to 
have  such  juror  state  under  oath  and  cross-examination  what  knowledge 
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he  has  concerning  such  facts.    Green  v.  Hill,  4  Texas,  465 ;  17  Am.  & 
Eng.  Ency.  of  Law,  1153,  note  4.    "Witness  competent  as  juror." 

The  court  erred  in  the  fifth  paragraph  of  its  charge  in  stating  the 
measure  of  damages  by  which  the  jury  should  be  governed,  and  in  re- 
fusing to  give  defendant's  special  charge  upon  the  measure  of  damages. 
Baywood  Canal  Co.  v.  Wells,  77  S.  W.  Bep.;  253 ;  International  &  G. 
N.  By.  v.  Pape,  73  Texas,  501 ;  Dunlap  v.  Baywood  Bice  Co.,  16  Texas 
Ct.  Bep.,  86;  City  v.  Tucker,  15  Texas  Ct.  Bep.,  241;  Baywood  Canal  Co. 
v.  Langford,  74  S.  W.  Bep.,  928. 

No  brief 8  for  appellee  were  on  file. 

KEY,  Associate  Justice. — This  is  a  suit  for  damages,  alleged  to 
have  been  caused  by  the  improper  construction  of  the  roadbed  of  the 
defendant's  railroad,  whereby  surface  water  was  diverted  from  its  nat- 
ural course  and  caused  to  flow  upon  the  plaintiffs'  land,  injuring  and 
destroying  the  crops  thereon.  Prom  a  judgment  in  favor  of  the  plain- 
tiffs for  $100,  the  defendant  has  appealed. 

The  first  assignment  is  addressed  to  the  action  of  the  court  in  over- 
ruling certain  exceptions  to  the  plaintiffs'  petition,  the  substance  of 
which  was  that  the  petition  was  wanting  in  certainty  and  particularity. 
We  do  not  regard  the  objections  referred  to  as  tenable,  and  the  assign- 
ment is  overruled. 

The  third  assignment  which  complains  because  the  court  permitted  a 
witness  to  testify  that  the  plaintiffs'  land  had  frequently  overflowed 
since  the  defendant's  railroad  was  constructed  and  did  not  overflow  be- 
fore that  time,  is  overruled.  The  objection  goes  to  the  weight  of  the 
testimony  and  not  to  its  admissibility.  The  facts  testified  about  were 
circumstances  proper  to  be  considered  by  the  jury  in  determining  the 
question  of  appellant's  liability.     - 

We  overrule  the  fourth  assignment  which  complains  because  the  court 
permitted  witnesses  to  testify  that  the  rain  which  fell  upon  the  west 
side  of  defendant's  track  was  caused  to  flow  in  a  southerly  direction  to 
a  certain  ravine,  the  water  from  which  emptied  upon  the  plaintiffs'  truck 
patch.  The  objection  seems  to  be  founded  upon  the  contention  that 
the  plaintiffs  alleged  in  their  petition  that  the  defendant  was  guilty  of 
negligence  in  so  constructing  its  railroad  as  to  prevent  the  water  falling 
upon  the  land  from  flowing  in  its  natural  course  in  a  westerly  direction 
into  what  is  known  as  McCulloch's  slough  or  bayou.  The  direction  in 
which  the  water  was  caused  to  flow  was  not  material,  provided  it  went 
upon  the  plaintiffs'  land. 

The  fifth  and  eleventh  assignments  relate  to  the  measure  of  damages. 
The  court  instructed  the  jury,  "The  measure  of  damages  recoverable  by 
plaintiffs  against  defendant  would  be  the  reasonable  market  value  of 
each  crop  so  destroyed  at  the  time  it  was  destroyed,  not  to  exceed  for 
any  one  crop,  the  amount  claimed  in  the  plaintiffs'  petition/'  The 
plaintiffs'  land  was  used  for  market  gardening,  and  the  crops  referred 
to  were  tomatoes,  potatoes,  melons,  etc.  The  injury  complained  of  oc- 
curred in  July,  and  the  testimony  shows  that  the  crops  were  either  ma- 
tured or  far  advanced  towards  maturity.  We  do  not  think  the  charge 
quoted  is  subject  to  the  criticisms  urged  against  it,  and  hold  that  it  was 
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not  error  to  refuse  a  requested  instruction  which  would  have  given  quite 
a  different  measure  of  damages. 

The  eighth  assignment  of  error  complains  because  the  court  refused 
to  allow  the  defendant  to  have  one  of  the  jurors  sworn  as  a  witness.  It 
is  stated  in  the  body  of  the  bill  of  exception  that  when  it  was  asked  to 
have  the  juror  sworn  as  a  witness,  the  defendant's  counsel  stated  that 
he  did  not  know  and  had  no  intimation  at  the  time  the  jury  was  im- 
paneled that  the  juror  knew  any  fact  material  to  the  case,  and  that  it 
was  expected  to  prove  by  the  juror  that  he  was  engaged  in  truck  gar- 
dening in  the  vicinity  of  the  plaintiffs*  premises,  and  that  he  would 
state  certain  facts  set  out  in  the  bill,  which  would  have  been  at  variance 
with  the  testimony  of  the  plaintiffs  and  would  have  tended  to  show  that 
he  did  not  sustain  as  much  injury  as  his  testimony  tended  to  show. 
It  seems  that  the  trial  judge  did  not  agree  to  all  that  was  stated  in  the 
body  of  the  bill,  because  in  allowing  it,  he  appended  a  qualification  stat- 
ing, among  other  things,  that  counsel  for  defendant  admitted  they  had 
not  talked  to  the  witness,  and  did  not  know  what  he  would  swear  or 
what  his  knowledge  was ;  and  further,  that  there  were  many  other  gaird- 
ners  about  Marlin  that  could  be  had  to  prove  what  the  facts  were. 

Conceding  the  proposition  that,  under  some  circumstances,  it  may  be 
permissible  to  allow  a  juror  to  be  sworn  as  a  witness,  still  we  are  of 
opinion  that  a  trial  judge  is  not  without  discretion  in  such  matters.  Our 
statute  disqualifies  witnesses  from  acting  as  jurors,  and  when  it  is  sought 
to  use  as  a  witness  a  juror  who  has  not  been  summoned  as  a  witness, 
we  think  it  should  be  made  to  clearly  appear  that  the  party  offering  the 
juror  as  a  witness  had  exercised  proper  diligence  before  he  was  empan- 
eled and  was  not  apprised  of  the  fact  that  he  knew  anything  material 
to  the  case.  The  bill  of  exception  does  not  show  that  any  diligence  what- 
ever was  used  to  ascertain  what  this  juror  might  know  about  the  condi- 
tion of  truck  gardens  at  the  time  in  question,  although  he  lived  in  the 
vicinity  of  the  plaintiffs'  garden.  It  merely  states  that  the  "defendant's 
counsel  stated  at  the  time  that  he  did  not  know  and  had  no  intimation  at 
the  time  the  juror  was  empaneled  that  he  knew  any  fact  material  to 
the  issues  involved."  The  defendant's  answer  was  signed  by  Martin  & 
Martin,  indicating  that  the  defendant  had  more  than  one  attorney;  and 
the  judge's  qualification  to  the  bill  of  exception  indicates  the  same  fact, 
yet  the  bill  indicates  that  only  one  attorney  made  any  statement  con- 
cerning his  lack  of  prior  knowledge  of  what  could  be  proved  by  the 
juror.  Besides,  while  the  defendant  is  a  corporation,  it  can  acquire 
knowledge  through  its  president  or  general  manager  or  other  agents  and 
representatives  than  its  attorneys,  and  the  bill  does  not  negative  the 
fact  that  through  such  other  representatives  it  had  notice  of  what  might 
be  proved  by  the  juror.  Furthermore,  the  judge's  qualification  to  the 
bill  seems  to  contradict  the  statement  as  to  what  was  stated  in  the  body 
of  the  bill  concerning  what  was  expected  to  be  proved  by  the  juror. 

For  these  reasons  we  hold  that  it  is  not  shown  that  the  ruling  com- 
plained of  in  reference  to  the  juror  constitutes  reversible  error.  There 
are  some  other  assignments  of  error,  all  of  which  have  been  duly  con- 
sidered, and  our  conclusion  is  that  no  Teversible  error  has  been  pointed 
out,  and  the  judgment  is  affirmed. 

Affirmed. 
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Archeb  Parr  v.  Oscar  Thompson  et  al. 

Decided  February  20,  1907. 
1. — Slander — Venue. 

A  slander  uttered  in  B.  County  by  a  resident  of  said  county  to  his  agent, 
who  resided  in  D.  County,  concerning  a  matter  of  business  with  a  request  by 
the  principal  that  the  agent  would  not  divulge  what  had  been  told  him,  but 
which  the  agent,  contrary  to  instructions  and  solely  on  his  own  account,  did 
repeat  in  D.  County,  would  not  authorize  a  suit  against  the  principal  in  D. 
County,  and  his  plea  of  privilege  to  be  sued  in  his  own  county  was  properly 
sustained.    Rev.  Stats.,  art.  1194,  subd.  9,  construed. 


8. — Same — Parties. 

A  joint  action  against  two  or  more  persons  for  slander  can  not  be  maintained. 

3. — Same. 

Where  a  mortgagee  of  cattle  secretly  told  his  agent  that  he  had  heard 
that  the  mortgagor  was  about  to  move  the  cattle  to  another  county,  and  in- 
structed the  agent  to  watch  the  mortgagor  and  the  cattle  but  not  to  disclose 
what  had  been  told  him,  the  mortgagor  was  not  guilty  of  slander. 

4. — Venue. 

Where  in  a  suit  against  two  defendants  it  appeared  from  the  evidence  that 
one  of  the  defendants  was  joined  in  the  action  solely  for  the  purpose  of  venue, 
a  plea  of  privilege  by  the  other  defendant  was  properly  sustained.  The  right 
to  be  sued  in  one's  own  county  is  of  too  much  value  to  be  lost  except  as  pro- 
vided by  law. 

Appeal  from  the  District  Court  of  Duval  County.  Tried  below  before 
Hon.  Stanley  Welch. 

D.  McN.  Turner  and  J.  C.  Scott,  for  appellant. — The  slanderous 
words  spoken  and  wrongful  acts  done  by  Thompson  and  Sullivan,  or 
either  of  them,  in  pursuance  of  the  common  design  to  injure  appellant, 
amount  to  a  joint  tort  or  a  joint  trespass  on  their  part  for  which  each 
is  liable;  and  suit  for  the  entire  trespass  may  be  brought  against  either 
of  them  in  any  county  in  which  such  words  were  spoken  or  acts  were 
done  by  either  of  them  in  pursuance  of  their  wrongful  design  or  con- 
spiracy. Bev.  Stats.,  art.  1194,  subd.  9;  Hill  v.  Kimball,  76  Texas,  210; 
Cook  v.  Horstman,  2W.4  W.,  770 ;  Baleigh  v.  Cook,  60  Texas,  438 ; 
Rotan  v.  Maedgenf  24  Texas  Civ.  App.,  561 ;  "Conspiracy,"  8  Cyc.  L.  & 
P.,  650 ;  Penal  Code,  art.  950 ;  Eobberson  v.  State,  3  Texas  Crim.  App., 
502. 

If  Thompson  and  Sullivan  were  not  joint  wrongdoers,  Thompson  was 
the  agent  of  Sullivan  and  was  acting  within  the  real  or  apparent  scope 
of  his  employment  in  circulating,  in  Duval,  Nueces  and  Bee  Counties, 
the  slander  uttered  by  Sullivan  in  Bexar  County,  and  especially  In  re- 
peating the  slander  to  San  Miguel  in  Duval  County  and  employing  him 
to  spy  on  appellant's  pastures;  and  Sullivan  is  therefore  liable  and  can 
be  sued  for  the  entire  trespass  in  Duval  County,  because,  in  the  manner 
indicated,  it  was,  partially  at  least,  committed  by  him  through  his  agent 
in  Duval  County.  Galveston,  H.  &  S.  A.  By.  Co.  v.  Neel,  26  S.  W. 
Bep.,  788;  Texas  &  Pac.  By.  Co.  v.  Woodall,  2  W.  &  W.,  p.  413;  Newell 
on  Slander  and  Libel,  p.  357. 
Vol.  XLV.  Civil— 22. 
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Newton  &  Ward  and  J.  C.  Sullivan,  for  appellee. — The  undisputed 
evidence  showed  that  there  was  no  conspiracy  entered  into  between 
Thompson  and  Sullivan  to  injure  or  defame  plaintiff,  as  alleged  by  him ; 
that  the  only  communication  or  words  spoken  by  appellee  Sullivan  to 
Thompson  were  those  spoken  in  the  county  of  Bexar,  the  residence  of 
said  Sullivan;  that  said  communication  between  Sullivan  and  Thomp- 
son was  privileged,  and  no  malice  having  been  shown  towards  plaintiff  by 
either  Thompson  or  Sullivan,  and  no  conspiracy  entered  into  between 
them,  the  court  did  not  err  in  instructing  the  jury  to  return  a  verdict  in 
favor  of  appellee  Sullivan  on  his  plea  of  privilege.  Schulze  v.  Jalonick, 
18  Texas  Civ.  App.,  296;  Cotulla  v.  Kerr,  74  Texas,  94;  Campbell  v. 
Bostick,  22  S.  W.  Rep.,  828;  CranfiU  v.  Hayden,  97  Texas,  562;  Mis- 
souri Pac.  Ry.  Co.  v.  Richmond,  73  Texas,  575;  King  v.  Sassaman,  54 
S.  W.  Rep.,  304;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Floore,  42  S.  W.  Rep., 
607 ;  18  Am.  &  Eng.  Ency.  Law,  p.  1050 ;  Nichols  v.  Eaton,  47  L.  R.  A., 
483 ;  Rothholz  v.  Dunkle,  13  L.  R.  A.,  655. 

At  common  law  a  conspiracy  can  not  be  made  the  subject  of  a  civil 
action,  although  damages  result,  unless  something  is  done  which  without 
the  conspiracy  would  give  a  right  of  action.  The  true  test  as  to  whether 
such  action  will  lie  is  whether  the  act  accomplished  after  the  conspiracy 
is  formed  is  itself  actionable.  Sullivan  had  a  right,  in  the  absence  of 
malice,  and  no  malice  is  shown  by  the  evidence,  to  take  such  steps  as 
were  necessary  for  the  protection  of  his  interests  in  the  property  covered 
by  the  mortgage.  This  right  could  be  lawfully  exercised  by  himself  with- 
out subjecting  him  to  an  action  for  damages,  and,  hence,  he  had  the 
right  to  engage  the  assistance  of  Thompson  in  the  protection  of  his  in- 
terests without  subjecting  himself  to  a  cause  of  action  by  Parr.  Delz 
v.  Winfree,  Norman  &  Pearson,  80  Texas,  404;  Olive  &  Sternenberg  v. 
Van  Patten,  7  Texas  Civ.  App.,  637 ;  8  Cyc.  L.  &  Pro.,  sec.  3,  p.  622 ; 
8  Cyc.  L.  &  Pro.,  sees.  A.,  B.,  2,  3  and  C,  pp.  645,  646. 

An  action  can  not  be  maintained  against  two  or  more  persons  jointly 
for  oral  slander  because  the  words  of  one  are  not  the  words  of  the 
other.  King  v.  Sassaman,  54  S.  W.  Rep.,  304 ;  13  Ency.  PL  &  Pr.,  sec. 
2,  p.  30 ;  Newell  on  Slander,  p.  382. 

FLY,  Associate  Justice. — This  is  a  suit  instituted  by  appellant 
against  Oscar  Thompson  and  D.  Sullivan,  to  recover  damages  resulting 
from  the  uttering  and  speaking  of  certain  false,  malicious,  defamatory 
and  slanderous  words.  It  was  alleged  in  the  petition  that  appellant  was 
a  resident  of  Duval  County  and  engaged  in  the  business  of  raising,  buy- 
ing and  selling  cattle  and  other  livestock,  that  he  had  a  good  reputa- 
tion for  honesty  and  integrity  up  to  about  December  25,  1904,  when 
Daniel  Sullivan,  intending  to  injure  appellant's  character  and  reputation 
and  to  ruin  and  destroy  his  business,  in  the  presence  and  hearing  of 
Oscar  Thompson,  in  San  Antonio,  Texas,  uttered  and  spoke  the  follow- 
ing false,  malicious,  defamatory  and  slanderous  words:  "I  have  been 
reliably  informed  that  Parr  has  been  running  or  moving  his  cattle  down 
to  Wells'  ranch" ;  that  at  the  time  the  words  were  uttered  Sullivan  held 
a  mortgage  on  the  cattle  of  appellee  and  the  cattle  were  running  and 
grazing  in  appellant's  pastures  in  Duval  and  Starr  Counties,  and  that 
Wells  ranch  was  situated  in  Hidalgo  and  Starr  Counties.    That  by  said 
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language  Sullivan  intended  to  charge  that  appellant  was  guilty  of  fraud- 
ulently disposing  of  mortgaged  property,  a  felony  under  the  laws  of 
Texas;  that  Thompson  assented  to  the  false  and  slanderous  statements 
made  by  Sullivan  and  "that  at  said  time  the  said  defendant,  Oscar 
Thompson,  at  the  instance  and  request  of  his  cbdefendant  Sullivan,  en- 
tered into  an  agreement  with  him,  whereby  he,  the  said  Thompson, 
agreed  and  undertook,  for  the  purpose  of  injuring,  harming  and  distress- 
ing this  plaintiff  and  blackening  his  business  reputation  and  standing, 
and  thereby  causing  him  to  sustain  financial  loss,  to  watch  and  keep 
watch  over  plaintiff's  conduct  and  in  and  about  plaintiff's  said  pastures 
and  over  plaintiff's  said  mortgaged  cattle/'  It  was  further  alleged  that 
in  pursuance  of  their  scheme  to  injure  and  destroy  appellant's  character 
and  to  ruin  him  in  his  business  the  same  false  and  slanderous  words 
were  uttered  by  the  appellees  in  Duval  County  in  the  presence  of  sev- 
eral persons,  and  a  watchman  was  placed  by  them  over  appellant's  ranch. 

Sullivan  answered  by  a  plea  of  privilege  to  be  sued  in  Bexar  County 
and  alleged  that  he  had  been  fraudulently  joined  with  Thompson  in 
order  to  perpetrate  a  fraud  on  the  jurisdiction  of  Duval  County.  He 
also  filed  a  plea  of  misjoinder  of  persons  and  actions,  and  answered  by 
general  demurrers  and  special  exceptions  and  by  general  denial,  and  a 
plea  that*  the  conversation  declared  on  was  held  in  Bexar  County  and 
was  of  a  privileged  character. 

The  cause  was  tried  by  jury,  and  after  the  testimony  offered  by  appel- 
lant had  been  heard  the  court  instructed  a  verdict  for  Sullivan  and  ap- 
pellant then  took  a  nonsuit  as  to  Thompson. 

It  was  shown  by  the  facts  that  in  December,  1904,  or  January,  1905, 
Sullivan  sent  for  Thompson  to  come  to  his  bank  in  San  Antonio,  Bexar 
County,  Texas,  and,  after  he  got  there,  Sullivan  told  him  that  he  had 
heard  that  Parr  had  given  a  second  mortgage  on  his  cattle,  and  that  he 
(Sullivan)  had  been  reliably  informed  "that  they  were  driving  them  off 
to  Wells'  ranch  or  were  going  to  drive  them  off  to  Wells'  ranch,"  and 
aaked  him  to  look  after  the  cattle,  to  which  Thompson  agreed.  A  man 
was  employed  by  Thompson,  and  paid  by  Sullivan,  to  watch  the  cattle 
belonging  to  appellant  on  which  Sullivan  had  the  mortgage.  Thomp- 
son told  several  persons  about  what  Sullivan  told  him  about  appellant. 
No  one  heard  Sullivan  tell  Thompson  about  appellant  driving  off  the 
cattle,  and  the  testimony  fails  to  disclose  that  Sullivan  ever  spoke  to 
anyone  but  Thompson  about  the  matter  of  the  cattle  being  driven  off, 
and  he  told  Thompson  to  keep  it  secret  and  Thompson  promised  that  he 
would,  but  told  several  parties  about  it.  There  was  no  evidence  in  the 
least  tending  to  show  that  Sullivan  or  Thompson  had  any  malice  or 
ill-will  towards  appellant,  the  whole  matter  being  that  Sullivan  em- 
ployed a  man  to  watch  appellant  and  prevent  the  mortgaged  cattle  from 
being  driven  out  of  Duval  County,  and  the  conversation  with  Sullivan 
was  repeated  by  Thompson  on  his  own  account  and  contrary  to  the  di- 
rect request  of  Sullivan.  Sullivan  did  not  speak  to  anyone  in  Duval 
County  about  the  cattle,  and  if  he  was  ever  in  Duval  County  it  is  not 
disclosed  by  the  record. 

The  sole  assignment  of  error  is  as  follows :  "The  court  erred  in  giving 
the  following  peremptory  instruction  to  the  jury  to  find  in  favor  of 
defendant  Sullivan  on  his  plea  of  privilege,"  followed  by  a  copy  of  the 
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charge  which  instructed  the  jury  to  find  for  Sullivan  on  his  plea  of 
privilege  to  be  sued  in  Bexar  County.  It  is  the  contention  of  appellant 
that  the  court  had  jurisdiction  of  Sullivan  under  subdivision  9,  article 
1194,  Revised  Statutes,  which  contains  the  following  exception  to  the 
general  rule  that  a  person  can  not  be  Bued  out  of  his  county:  "Where 
the  foundation  of  the  suit  is  some  crime,  or  offense  or  trespass,  for  which 
a  civil  action  in  damages  may  lie,  in  which  case  the  suit  may  be  brought 
in  the  county  where  such  crime,  or  offense,  or  trespass  was  committed, 
or  in  the  county  where  the  defendant  has  his  domicile."  It  is  clear  from 
that  provision  of  the  statute  that  if  Sullivan  had  made  the  communica- 
tion to  Thompson  in  Duval  County  that  he  made  in  Bexar  County,  and 
that  communication  could,  in  law,  be  deemed  slanderous,  that  the  fact 
that  Sullivan  had  his  domicile  in  Bexar  County  would  not  have  protected 
him  from  a  suit  in  Duval  County,  or  it  may  be  that  if  Sullivan  had  told 
Thompson  slanderous  things  about  appellant  with  the  request  that  he 
should  spread  the  report  abroad  in  Duval  County,  or  if  he  had  com- 
municated the  slanderous  matter  to  a  person  that  he  knew  would  talk 
about  it  in  that  county  with  the  desire  and  intent  that  it  should  be 
done,  then  the  courts  of  that  county  would  have  jurisdiction  of  the 
cause.  But  no  such  cause  is  presented  by  this  record.  Sullivan  asked 
Thompson  not  to  divulge  what  he  had  told  him  about  a  matter  of  busi- 
ness, concerning  which  no  one  else  could  have  any  interest.  It  does  not 
appear  that  it  was  necessary  for  Thompson  to  communicate  what  Sulli- 
van told  him  to  anyone.  He  could  have  employed  the  Mexican  to  watch 
the  cattle  without  giving  any  reason  whatever  for  it,  and  it  was  certainly 
gratuitous  on  his  part  to  tell  Jones,  Wells  and  others  about  the  matter. 

The  general  rule  is  well  established  that  a  joint  action  against  two  or 
more  persons  for  slander  can  not  be  maintained,  and  this  rule  has  been 
carried  so  far  as  to  hold  that  even  if  husband  and  wife  utter  similar 
words  simultaneously,  there  are  at  common  law  two  separate  publica- 
tions, and  an  action  must  be  brought  against  the  husband  alone  for  what 
he  said,  and  against  both  husband  and  wife  for  her  words.  Newell 
Sland.  &  Lib.  sec.  41,  p.  382,  and  authorities  cited.  Such  being  the 
rule  the  utterance  by  Thompson,  in  Duval  County,  of  the  matter  com- 
municated to  him  by  Sullivan  in  Bexar  County,  would  not  be  an  utter- 
ance by  Sullivan  in  Duval  County.  It  follows  that  there  was  no  utter- 
ance of  the  alleged  slanderous  words  by  Sullivan  in  Duval  County,  and 
he  did  not,  therefore,  commit  any  "crime,  offense  or  trespass"  in  Duval 
County.  If  he  can  be  held  to  have  been  guilty  of  slander,  it  was  by 
reason  of  his  conversation  with  Thompson  in  Bexar  County  and  not  by 
reason  of  the  circulation  of  the  conversation  by  Thompson  in  Duval 
County.  Thompson  did  that  on  his  own  motion  and  he  alone  can  be 
called  to  account  for  it.  Sullivan's  utterance  of  the  words  in  Bexar 
County  and  Thompson's  repetition  of  them  in  Duval  County  constituted 
two  separate  acts,  the  one  in  no  wise  dependent  on  the  other. 

It  is  held  in  Raleigh  v.  Cook,  60  Texas,  438,  that  where  there  was  a 
conspiracy  upon  the  part  of  several  persons  who  lived  in  Galveston 
County  to  prosecute  a  certain  man,  and  the  affidavit  upon  which  he  was 
arrested  and  prosecuted  was  made  by  one  of  the  conspirators  in  Wood 
County,  the  venue  for  damages  against  all  of  them  was  properly  laid 
in  Wood  County,  because  of  the  conspiracy.     The  affidavit  was  but  a 
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step  in  furtherance  of  the  common  design  to  prosecute,  and  the  act  of 
the  man  making  the  affidavit  for  the  arrest  was  the  act  of  all  of  them. 
In  this  case  there  was  no  proof  whatever  of  conspiracy  to  slander  ap- 
pellant, and  if  the  words  uttered  by  Sullivan  were  slanderous,  there  was 
no  conspiracy  to  utter  them  in  Duval  County,  but  on  the  other  hand  the 
only  man  to  whom  they  were  uttered  was  cautioned  to  keep  them  secret. 
It  was  not  through  the  procurement  of  Sullivan  that  they  were  ever  ut- 
tered in  Duval  County. 

The  first  proposition  of  appellant  under  his  first  assignment  of  error 
is  that  "the  slanderous  words  spoken  and  wrongful  acts  done  by  Thomp- 
son and  Sullivan,  or  either  of  them,  in  pursuance  of  the  common  design 
to  injure  appellant,  amount  to  a  joint  tort  or  joint  trespass  on  their 
part  for  which  each  is  liable."  The  proposition  is  not  supported  by  the 
facts,  if  it  was  one  sound  in  law,  for  there  was  not  a  particle  of  tes- 
timony that  tended  to  show  that  any  words  were  spoken  or  acts  done  by 
Sullivan  in  pursuance  of  any  sort  of  a  design  to  injure  appellant.  The 
evidence  rather  tended  to  show  that  he  feared  that  the  cattle  had  been, 
or  might  be  moved  by  appellant,  and  he  gave  secret  instructions  to  his 
agent  to  watch  and  prevent  the  removal  of  the  cattle.  It  can  not  be 
said  that  he  did  not  have  the  right  to  watch  the  property  if  he  thought 
it  might  be  unlawfully  moved,  and  neither  can  it  De  maintained  that  he 
did  not  have  the  right  to  tell  his  agent  of  what  he  had  heard  and  direct 
him  to  guard  against  it.  This  was  what  he  did,  with  the  caution  to  the 
agent  not  to  rpveal  what  had  been  told  him.  Sullivan  had  the  right  to 
watch  the  cattle  if  he  thought  the  exigencies  of  the  case  demanded  it, 
and  that  was  all  that  he  authorized  his  agent  to  do. 

The  evidence  shows  that  the  suit  was  not  brought  against  Thompson 
in  good  faith,  but  that  he  was  used  merely  as  a  stalking  horse  behind 
which  Sullivan  might  be  sued  out  of  the  county  of  his  residence.  Ap- 
pellant admitted  that  he  promised  immunity  to  Thompson  before  the  suit 
was  instituted,  and  swore  that  if  he  obtained  a  judgment  against  Thomp- 
son that  he  would  not  collect  it  from  him,  but  would  give  it  to  him. 
As  soon  as  a  verdict  for  Sullivan  was  instructed  by  the  court,  the  suit 
was  dismissed  by  appellant  as  to  Thompson.  The  right  guaranteed  to 
every  citizen  to  be  sued  in  the  county  of  his  domicile,  is  one  of  too  much 
value  to  be  wrested  from  him,  except  by  suits  instituted  in  good  faith 
under  one  of  the  exceptions  to  the  general  rule.  (Henderson  v.  Kissam, 
8  Texas,  46;  Pool  v.  Pickett,  8  Texas,  122;  Seley  v.  Whitfield  (Texas 
Civ.  App.),  46  S.  W.  Rep.,  865.) 

There  is  no  error  in  the  judgment  and  it  is  affirmed. 

Affirmed. 

Application  for  writ  of  error  dismissed  for  want  of  jurisdiction. 


City  of  San  Antonio  v.  A.  I.  Serna. 

Decided  February  20,  1907. 
l,_City  Officer— Salary— Provision  for  Payment. 

The  annual  salary  of  city  officers  is  not  within  the  purview  of  sec.  5,  art. 
11,  of  the  Constitution,  but  is  payable  out  of  the  current  revenue,  and  it  is 
not  essential  to  the  city's  liability  for  its  payment  that  a  fund  should  be  pro- 
vided for  its  liquidation. 
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-Dismissal  of  Policeman — Procedure— Charter. 

Where  a  city  charter  provided  that  a  policeman  could  he  removed  from 
office  only  by  the  mayor  for  reasons  in  writing  filed  by  him  with  the  city  clerk 
and  with  the  approval  of  such  discharge  by  a  majority  of  the  city  council,  any 
other  procedure  of  removal  would  be  void.  A  power  of  amotion  must  always 
be  pursued  with  a  strict  compliance  with  the  terms  prescribed. 

Appeal  from  the  Thirty-seventh  District  Court,  Bexar  County.  Tried 
below  before  Hon.  Edward  Dwyer. 

Joseph  Ryan,  City  Attorney,  for  appellant. 
Leo  Tarleton  and  Wm.  Aubrey,  for  appellee. 

NEILL,  Associate  Justice. — The  appellee  sued  the  appellant  to  re- 
cover his  salary  as  mounted  patrolman  of  the  police  force  of  said  city. 
He  alleged  that  he  was  duly  appointed  as  such  patrolman  on  the  4th  of 
March,  1903,  and  his  salary  fixed  at  $80  per  month,  with  an  annual 
allowance  of  $45  for  clothing,  and  that  he  was  entitled  to  hold  the 
office  for  the  term  of  two  years  from  the  date  of  his  appointment,  and 
until  his  successor  was  duly  appointed  and  qualified.  He  then  alleges 
that  he  served  the  city  by  discharging  the  duties  of  such  office  until  the 
13th  of  December,  1903,  when,  under  the  pretense  that  he  had  been 
suspended  and  discharged,  the  appellant  refused  to  accept  his  services 
as  such  officer,  although  he  tendered  his  services  and  was  ready  and 
willing  from  that  date  to  perform  the  duties  of  his  office  until  its  term 
expired.  He  asked  judgment  for  his  salary  from  the  13th  of  December, 
1903,  to  the  1st  of  June,  1905,  which  last  named  date  he  alleged  to  be 
the  expiration  of  the  time  of  his  term  of  office  holding. 

The  defendant  answered  by  a  general  denial,  and  pleaded  that  plain- 
tiff was  legally  discharged  from  service  under  the  charter,  ordinances 
and  laws  in  force  on  or  about  the  1st  day  of  February,  1904;  and  that 
prior  thereto  he  was  legally  suspended  from  service  under  the  charter, 
ordinances  and  laws  then  in  force  and  that  such  suspension  and  dis- 
charge have  continued  and  remained  in  force  ever  since. 

The  case  was  tried  before  a  jury  who  was  peremptorily  instructed  to 
return  a  verdict  for  the  plaintiff.  It  was  for  $1,480.82,  and  from  the 
judgment  entered  upon  it  the  defendant  has  appealed. 

On  March  2,  1903,  it  was  ordained  by  the  council  that  "the  police 
force  of  the  city  of  San  Antonio  shall  consist  of  one  chief  marshal  and 
two  assistant  marshals,  one  police  matron  and  such  detectives  and  mount- 
ed and  unmounted  patrolmen  as  the  mayor  and  city  council  may  deem 
necessary ,"  that  "the  pay  of  patrolmen  mounted,  shall  be  $80  and  that 
each  regular  member  of  the  police  force  shall  be  provided  by  the  city 
with  two  suits  of  clothes  and  two  hats  annually,  of  a  material  and 
pattern  to  be  approved  by  the  marshal."  On  the  same  day  the  mayor 
placed  in  nomination  as  mounted  patrolman  A.  I.  Serna,  the  plaintiff  in 
this  case,  and  his  nomination  or  appointment  was  then  unanimously 
confirmed  by  the  city  council.  On  March  4,  1903,  his  official  bond  was 
made  and  approved  and  he  was  duly  commissioned  as  mounted  patrol- 
man of  the  police  force  of  said  city  and  entered  upon  the  discharge  of 
the  duties  of  his  office.  He  was  never  legally  suspended  nor  discharged 
from  said  office,  and  was  entitled  to  the  salary  and  allowance  fixed  by 
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the  ordinance  of  said  office  for  the  term  of  two  years  from  the  date  of 
his  commission.  He  was  not  paid  anything  on  his  salary  or  allowance 
for  clothing  after  December  14,  1903,  at  which  time  it  is  claimed  by 
the  appellant  he  was  suspended  and  discharged  from  his  said  office. 
There  was  due  and  unpaid  him  on  his  salary  when  his  term  of  office  ex- 
pired the  sum  of  $1,306.66  2-3. 

Under  our  view  of  this  case,  it  is  immaterial  whether  the  ordinance  of 
May  28,  1903,  making  appropriations  to  defray  the  expenses  of  adminis- 
tration of  the  city  government  for  the  fiscal  year  beginning  the  1st  of 
June,  1903,  and  ending  May  31,  1904,  was  properly  admitted  in  evidence 
or  not.  The  annual  salary  of  the  various  officers  of  a  city,  is  not  within 
the  purview  of  section  5,  article  11  of  the  Constitution;  but  is  to  be 
paid  out  of  the  current  revenue,  and  it  is  not  essential  to  the  city's  lia- 
bility for  its  payment  that  a  fund  should  be  provided  for  its  liquidation. 
(McNeal  v.  City  of  Waco,  89  Texas,  88;  City  of  Tyler  v.  Jester,  97 
Texas,  344;  City  of  Houston  v.  Glover,  89  S.  W.  Eep.,  425.)  After 
proving  his  appointment  and  qualification  to  an  office  the  salary  of  which 
was  fixecl  at  $80  per  month,  all  that  was  necessary  to  the  recovery  of  his 
salary  for  his  term  of  office  was,  in  the  absence  of  proof  that  he  had  been 
legally  discharged,  to  show  that  it  had  not  been  paid.  We  therefore 
overrule  appellant's  first  and  second  assignments  of  error. 

2.  Assignments  of  error  from  three  to  eight  inclusive,  as  well  as  the 
twenty-fifth,  are  predicated  upon  the  refusal  of  the  court  to  admit  in 
evidence  portions  of  a  pamphlet  entitled  "Bules  and  Committees  of  the 
City  Council  of  the  City  of  San  Antonio."  We  can  perceive  no  ma- 
teriality to"  any  issue  in  this  case  of  the  testimony  offered,  and,  as  none 
is  indicated  by  the  propositions  under  the  assignments,  they  are  over- 
ruled. 

3.  Under  assignments  of  error  from  nine  to  twenty  inclusive  com- 
plaint is  made  of  the  court's  refusal  to  admit  evidence  the  effect  of  which 
was  to  show  that  on  December  14,  1903,  the  city  marshal  presented  to 
the  police  committee  written  charges  against  the  plaintiff  for  quarreling 
with  a  brother  officer,  insubordination  and  incendiary  language ;  that  he 
was  tried  upon  such  charges  by  the  police  committee ;  that  on  December 
17,  1903,  the  committee  presented  to  the  mayor  and  city  council  its  re- 
port on  the  charges,  that  they  were  sufficient  to  order  his  dismissal;  that 
the  report  of  the  committee  was  adopted  by  the  council  on  February  8, 
1904,  and  that  the  action  of  the  marshal,  police  committee  and  city 
council  was  approved  by  the  mayor. 

Section  17  of  the  city  charter,  which  was  in  force  between  December 
9,  1903,  and  February  9,  1904,  provides  that  "Any  appointive  officer 
.  .  .  may  be  discharged  from  service  by  the  mayor  for  any  reason 
he  may  deem  sufficient,  and  such  appointed  officers,  .  •  •  unless  so 
dismissed  and  discharged  .  .  .  shall  hold  their  office  until  the  next 
general  city  election,  and  until  their  successors,  if  any,  shall  be  appointed 
and  qualified;  provided,  that  no  person  shall  be  dismissed  or  discharged 
for  political  reasons,  and  provided  that  in  case  of  discharge  of  any  ap- 
pointive officer  by  the  mayor,  the  mayor  shall  file  his  reasons  in  writing 
for  such  discharge  with  the  city  clerk  at  the  time  of  such  discharge,  and 
such  reasons  shall  be  open  to  public  inspection,  and  such  discharge  shall 
be  approved  by  a  majority  of  the  city  council."    Therefore,  the  only 
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lawful  mode  of  removing  a  policeman  from  office  was  by  a  discharge  by 
the  mayor  for  reasons  in  writing  filed  by  him,  and  the  approval  of  such 
discharge  by  a  majority  of  the  city  council. 

When  the  terms  under  which  the  power  of  amotion  is  to  be  exercised 
are  prescribed,  they  must  be  pursued  with  strictness.  (1  Dil.  Mun. 
Corp.,  sec.  245;  2  Am.  &  Eng.  Ency.  Law,  313.)  Here  the  power  to 
remove  a  policeman  from  office  was  vested  in  the  mayor  to  be  exercised 
in  a  certain  manner,  and  his  act  of  discharging  such  officer  was  required 
to  be  approved  by  the  majority  of  the  city  council.  The  council,  nor  a 
committee  composed  of  any  of  its  members  could  discharge  him.  The 
council  could  only  approve  and  render  effective  the  act  of  the  mayor  in 
discharging  an  appointive  officer  when  done  in  compliance  with  the  pro- 
vision of  the  charter  quoted.  It  is  shown  beyond  question  that  the  mayor 
never  did  discharge  or  attempt  to  dismiss  the  plaintiff  from  his  office 
by  the  mode  prescribed  or  in  any  other  manner.  If,  then,  all  the  evi- 
dence referred  to  in  these  assignments  had  been  introduced  it  would 
have  been  of  no  avail  to  the  defendant.  Hence  the  court  did  not  err  in 
excluding  it. 

4.  The  issue  in  this  case  was,  had  the  plaintiff  been  discharged  from 
his  office,  and  not  whether  he  was  guilty  of  a  charge  which  showed  him 
unfit  to  serve  on  the  police  force  of  the  city.  Therefore,  the  evidence, 
the  exclusion  of  which  is  complained  of  in  the  twenty-first  and  twenty- 
second  assignments,  was  foreign  to  the  issue  and  inadmissible. 

5.  As  the  old  charter  of  the  city  of  San  Antonio  was  a  public  Act 
of  which  judicial  notice  was  required  to  be  taken,  appellant  could  not 
have  been  prejudice^  by  the  court's  failure  to  admit  in  evidence  section 
230  thereof,  as  is  complained  of  in  its  twenty-third  assignment  of  error. 
Besides,  we  can  perceive  no  relevancy  of  it  to  any  issue  in  this  case. 

6.  What  we  have  said  in  the  third  paragraph  of  these  conclusions  is 
applicable  to  the  twenty-fourth  assignment  of  error  and  shows  that  it  is 
not  well  taken. 

7.  Since  it  was  shown  that  the  salary  for  plaintiff's  office  was  fixed 
by  ordinance  at  $80  per  month,  we  can  perceive  no  injury  to  appellant 
from  his  being  allowed  to  testify  that  the  city  paid  him  a  salary  of  $80 
per  month;  but  we  do  not  think  that  he  should  have  been  allowed  to 
testify  that  he  understood  his  allowance  for  clothing  was  $22.50  for  every 
six  months;  and  as  there  was  no  proof  of  the  value  of  the  clothing  for 
which  he  alleged  an  allowance  has  been  made,  we  do  not  believe  he  was 
entitled  to  recover  anything  for  such  an  allowance. 

There  was  no  error  in  entering  judgment  against  appellant  for  the 
full  amount  of  his  salary  from  the  date  of  his  alleged  discharge  up  to 
the  expiration  of  two  years  from  the  date  of  his  original  appointment ; 
but  as  the  judgment  was  for  $1,480.82,  it  is  in  excess  of  the  amount  he 
was  entitled  to,  as  is  shown  from  our  conclusions  of  facts.  Therefore, 
such  excess  ($174.16)  will  be  deducted  from  the  judgment  and  with  such 
deduction  it  will  be  affirmed,  with  costs  of  appeal  against  appellee. 

ON    REHEARING. 

In  this  motion  it  is  said  that  "the  facts  found  by  this  court  show  that 
appellee  was  appointed  March  2,  1903,  patrolman  at  a  fixed  salary  of 
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$80  per  month,  and  that  he  was  illegally  discharged  December  13,  1903." 
This  statement  of  our  findings  is  correct.  Appellee  then  says,  "his  ap- 
pointment was  for  two  years,  and  the  unexpired  term  of  his  office  was 
one  year,  five  months  and  eighteen  days,  which,  at  $80  per  month 
amounts  to  $1,460.66  2-3;"  and  he  asks  that  the  judgment  be  so  cor- 
rected as  to  allow  him  that  amount.  There  is  an  error  in  the  amount 
of  judgment,  but  it  is  in  favor  of  appellee.  The  unexpired  term  of  his 
office,  as  appears  from  our  findings,  was  fourteen  months  and  eighteen 
days,  which,  at  $80  per  month,  would  make  only  $1,168  due  him  on  his 
salary.  Therefore  the  error,  called  to  our  attention  by  the  motion,  is 
corrected  so  as  to  allow  him  only  that  sum,  with  interest  thereon  from 
date  of  judgment  in  the  court  below.  With  this  correction,  the  motion  is 
overruled. 

Affirmed, 
Writ  of  error  refused. 


John  Scanlon  v.  Galveston,  Harrisbueg  &  San  Antonio  Railway 

Company. 

Decided  February  20,  1907. 
Appeals — Briefs — Bules. 

Where  the  brief  of  appellant  does  not  show  in  and  of  itself  what  the  issues 
in  the  case  were;  or  when  the  propositions  are  not  germane  to  the  assignment 
of  error  under  which  they  appear;  or  when  it  is  not  shown  in  the  brief  that 
evidence  objected  to  was  in  fact  introduced,  nor  what  objection  was  urged  to 
the  same,  nor  that  exception  was  taken  to  the  action  of  the  court;  or  when 
the  assignments  of  error  are  not  copied  into  the  brief,  the  brief  is  fatally  de- 
fective.    Brief  considered,  and  held  to  illustrate  the  defects  mentioned. 

Error  from  the  District  Court  of  Bexar  County.  Tried  below  before 
Hon.  A.  W.  Seeligson. 

David  J.  Powell,  for  plaintiff  in  error. 

Baker,  Botts,  Parker  &  Garwood,  Newton  &  Ward  and  W.  B.  Tea* 
garden,  for  defendant  in  error. 

NEILL,  Associate  Justice. — The  plaintiff  in  error's  brief  is  ex- 
cepted to,  and  asked  not  to  be  considered,  by  the  defendant  in  error  be- 
cause not  in  compliance  with  the  rules  prescribed  by  the  Supreme  Court 
for  briefing  causes.  The  exceptions  to  the  brief  are  well  taken  as  we 
shall  now  proceed  to  demonstrate. 

The  plaintiff,  in  preparing  his  brief,  makes  the  following  preliminary 
statement  of  the  nature  and  result  of  the  suit :  "John  Scanlon,  plaintiff 
in  error,  sued  the  G.  H.  &  S.  A.  Ry.  Co.  for  its  refusal,  failure  and  neg- 
lect to  furnish  plaintiff  with  the  medical  and  surgical  treatment,  medi- 
cines, nursing,  maintenance,  care,  hospital  privileges  and  benefits  that 
he  needed  by  reason  of  personal  injuries  sustained  by  him  while  in  de- 
fendant's employ;  and  which  plaintiff  alleged  defendant  owed  him  under 
defendant's  promise,  agreement  and  understanding  with  plaintiff  so  to 
do,  and  by  reason  of  defendant's  deduction  therefrom  of  fifty  cents  from 
plaintiff's  monthly  wages,  the  measure  of  damages  claimed  by  plaintiff 
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being  the  value  of  what  it  might  reasonably  have  cost  plaintiff  to  obtain 
such  benefits.    The  trial  resulted  in  a  verdict  for  defendant." 

The  first  assignment  of  error  is :  "The  court  erred  in  admitting  de- 
fendant's Secret  Rule-Blank  Form  of  Express  Contract  in  evidence  over 
objections  of  plaintiff  in  error,  and  binding  plaintiff  thereunder  as  a 
matter  of  law,  to  wit :  9-02-125  Bks.  3-H-6. 
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I. have  become  an  employe  of  the Rail  Road  Company, 

and  agree  that  fifty  cents  shall  be  retained  from  my  wages  each  month 
for  the  Hospital  Fund,  to  be  used  for  the  care  and  treatment  of  per- 
sonal injuries  or  sickness  incident  to  the  service  and  contracted  while  in 
the  employment  of  said  company.  Such  treatment  to  be  for  no  greater 
length  of  time  than  the  period  I  have  contributed  to  said  fund,  but  in 
no  event  to  exceed  one  year. 

fitness .  

As  fully  set  forth  in  plaintiff's  bill  of  exceptions  No.  10,  Trans,  p. 
141." 

The  proposition  under  this  assignment  is  as  follows:  'The  Defend- 
ant's Secret  Rule  and  Bastard  Form  of  Memorandum  Agreement  or  Ex- 
press Contract,  printed  on  September  2,  1902,  eight  months  subsequent 
to  the  date  of  plaintiff's  employment,  that  was  shown  to  have  never  been 
communicated  to  defendant's  employes,  nor  brought  to  plaintiff's  atten- 
tion and  of  which  plaintiff  had  no  knowledge,  was  incompetent  and- in- 
admissible for  the  purpose  of  binding  plaintiff." 

Rule  24  for  the  Courts  of  Civil  Appeals  is:  "The  assignments  of 
error  must  distinctly  specify  the  grounds  of  error  relied  on,  and  a 
ground  of  error  not  distinctly  specified,  in  reference  to  that  which  is 
shown  by  the  record,  or  not  specified  at  all,  shall  be  considered  as  waived, 
unless  it  be  so  fundamental  as  that  the  court  would  act  upon  it  without 
an  assignment  of  error,  as  mentioned  in  rule  23."  And  rule  30  requires 
that  each  point  under  each  assignment  shall  be  stated  as  a  proposition, 
unless  the  assignment  itself  may  sufficiently  disclose  the  point.  And 
rule  31  provides  that  there  shall  be  subjoined  to  each  proposition  a 
brief  statement  of  such  proceedings  contained  in  the  record,  as  will  be 
necessary  and  sufficient  to  explain  and  support  the  proposition. 

We  are  unable  to  perceive  any  distinct  specification  of  a  ground  of 
error  relied  on  in  the  assignment  of  error  quoted.  Nor  can  we  detect 
any  point  in  the  proposition  under  the  assignment.  The  point  stated 
in  a  proposition  must  project  from  the  assignment  to  which  it  relates. 
And  if  there  is  no  point  in  the  assignment  of  error,  there  can  be  none 
in  the  proposition  under  it.  The  assignment  seems  to  be  directed  against 
the  action  of  the  court  in  "admitting  defendant's  Secret  Rule-Blank 
Form  of  Express  Contract  in  evidence  over  objections  of  plaintiff  in  error 
and  binding  plaintiff  thereunder  as  a  matter  of  law."  The  proposition 
relates  to  "Defendant's  Secret  Rule  and  Bastard  Form  of  Memorandum 
Agreement  or  Express  Contract,"  which  can  not  be  said  to  be  the  thing 
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referred  to  in  the  assignment  from  any  judicial  knowledge  we  have  on 
the  subject.  It  is  not  shown  by  the  statement  in  the  brief  that  either  the 
"Secret  Bule  Blank  Form  of  Express  Contract,"  referred  to  in  the  as- 
signment, or  the  "Secret  Bule  and  Bastard  Form,  etc.,"  mentioned  in  the 
proposition,  was  introduced  in  evidence.  Nor  does  it  appear  what  ob- 
jection was  interposed  by  plaintiff  to  the  introduction  of  either;  nor  how 
the  court  bound  plaintiff  under  the  one  or  the  other  "as  a  matter  of  law." 

We  might,  if  permitted,  perhaps,  guess  the  point  intended  to  be  raised 
by  the  assignment  and  exposed  by  the  proposition.  But,  then,  we  would 
have  to  guess  whether  it  was  sustained  by  the  record.  For  it  does  not 
appear  from  the  brief  that  a  bill  of  exceptions  was  taken  to  the  court's 
ruling.  If  it  were  shown  that  the  court's  action  in  admitting  the  evi- 
dence, whatever  it  may  have  been,  was  erroneous,  we  would  be  unable  to 
determine  whether  it  was  prejudicial;  for  we  are  not  informed  by  the 
brief  what  the  issues  in  the  case  were. 

The  second  assignment  of  error  is  as  follows :  "The  court  erred  in  ad- 
mitting in  evidence  over  plaintiff's  objections  the  rules  contained  in  the 
circular  form  letter  of  hospital  rules  of  the  Southern  Pacific  Company, 
Atlantic  System,  signed  by  B.  H.  Harrison,  Medical  Director,  and  A*  C. 
Hutchinson,  General  Manager,  on  July  1,  1886,  and  binding  plaintiff 
thereunder  as  a  matter  of  law."  The  proposition  under  it  is:  "Secret 
rules  issued  in  1886  by  the  Southern  Pacific  Company  of  Kentucky,  a 
separate  and  distinct  corporation  from  the  G.  H.  &  S.  A.  By.  Co.,  that 
never  had  been  communicated  to  defendant's  employes  or  brought  to 
plaintiff's  attention,  and  of  which  he  had  no  knowledge,  were  inadmissi- 
ble in  evidence  and  not  binding  on  him."  The  statement  subjoined  to 
this  proposition  does  not  show  what  such  rules  were,  or  that  they  were 
introduced  in  evidence,  nor  what  objections  were  made  by  the  plaintiff 
to  their  introduction,  or  what  the  rulings  of  the  court  were  upon  the 
objections.  In  short,  no  bills  of  exceptions  as  to  the  introduction  of  the 
testimony  complained  of  by  the  assignments,  appear  in  the  statement 
made  in  plaintiff  in  error's  brief  under  the  proposition.  Nor  does  it  any- 
where appear  in  his  brief  what  issues  were  made  by  the  pleading?  and 
facts  in  this  case.  In  the  absence  of  such  matters  from  the  statement 
made  in  the  brief  we  are  not  able  to  pass  upon  the  assignment  without 
violating  the  rules  of  this  court.  See  Poland  v.  Porter,  Texas  Civ.  App., 
98  S.  W.  Bep.,  215  and  authorities  there  cited.  For  the  same  reason 
we  can  not  consider  the  third  assignment  of  error. 

The  fourth  and  seventh  assignments  of  error  are  not  copied  in  plain- 
tiff in  error's  brief,  and  therefore  must  be  deemed  waived. 

The  fifth,  sixth  and  eighth  complain  of  certain  paragraphs  of  the 
charge.  They  can  not  be  considered,  because  it  nowhere  appears  from 
the  brief  of  plaintiff  in  error  what  the  issues  made  by  the  pleadings  and 
evidence  in  the  case  were.  Where  an  assignment  of  error  is  directed 
against  a  part  of  the  charge  of  the  court,  and  it  does  not  appear  in  the 
preliminary  statement  made  in  the  brief  what  the  issues  were,  the  propo- 
sition under  the  assignment  should  be  followed  by  a  statement  from  the 
record  of  so  much  of  the  pleadings  and  the  evidence  as  is  necessary  to 
show  what  issues  were  involved.  For  in  the  absence  of  such  a  statepient 
it  can  not  be  told  from  the  brief  with  any  degree  of  certainty  whether 
the  assignment  is  well  taken ;  or  if  it  can  be  said  the  part  of  the  charge 
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complained  of  is  erroneous,  it  can  not  be  said  that  such  an  error  is  of 
such  character  as  requires  a  reversal  of  the  judgment. 

As  plaintiff  in  error  has  not  briefed  his  case  in  such  a  manner  as, 
under  the  rules  of  this  court,  will  permit  us  to  consider  any  of  his  as- 
signments of  error,  and  as  there  is  no  error  apparent  from  the  record, 
the  judgment  of  the  District  Court  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


El  Paso  Electric  Railway  Company  v.  Maggie  Furber. 

Decided  February  20,  1907. 

1. — Pergonal  Injuries— Charge. 

In  a  suit  for  personal  injuries  received  while  attempting  to  board  a  street 
car,  charge  considered  and  held  not  obnoxious  to  the  objection  that  it  assumed 
the  existence  of  certain  facts. 

2. — Insufficient  Brief. 

Where  an  assignment  of  error  is  based  upon  a  refusal  to  give  a  requested 
instruction,  and  the  brief  does  not  contain  a  sufficient  statement  of  the  evi- 
dence to  show  the  applicability  of  the  instruction,  the  assignment  of  error  will 
not  be  considered. 

S. — Fright — Cause  of  Action. 

When  physical  injury  results  from  fright  caused  by  the  wrongful  act  of 
another,  and  such  injury  was  the  natural  and  probable  consequence  of  the 
wrongful  act,  a  cause  of  action  exists  therefor. 

Appeal  from  the  District  Court  of  El  Paso  County.  Tried  below  be- 
fore Hon.  J.  M.  Goggin. 

Leigh  Clark  and  W.  M.  Peticolas,  for  appellant. — The  charge  of  the 
court  was  upon  the  weight  of  the  evidence.  Galveston,  H.  &  S.  A.  Ky. 
v.  Smith,  57  S.  W.  Eep.,  999;  Kildow  v.  Irick,  33  S.  W.  Sep.,  315; 
Lee  v.  Yandell,  69  Texas,  35 ;  Missouri  Pac.  Ky.  v.  Christman,  65  Texas, 
374 ;  Watkins  v.  Cates,  24  Texas  Civ.  App.,  385 ;  Gulf,  C.  &  S.  F.  By. 
v.  Wittig,  35  S.  W.  Rep.,  858. 

When  a  physical  injury  results  from  a  fright  or  other  mental  shock, 
caused  by  the  wrongful  act  or  omission  of  another,  the  injured  party  is 
not  entitled  to  recover  unless  the  act  or  omission  is  the  proximate  cause, 
not  only  of  the  shock  and  fright,  but  of  the  physical  injury,  and  there- 
fore not  unless  the  physical  injury  ought,  in  the  light  of  all  the  circum- 
stances, to  have  been  foreseen  as  a  natural  and  probable  consequence 
thereof.    Gulf,  C.  &  S.  F.  Ky.  v.  Hayter,  93  Texas,  239. 

Patterson  &  Wallace,  for  appellee. 

NEILL,  Associate  Justice. — This  appeal  is  from  a  judgment  of 
$2,500  damages  for  personal  injuries  alleged  to  have  been  caused  by  ap- 
pellant's negligence.  It  was  alleged  by  the  appellee  that  while  she  was 
in  the  act  of  boarding  one  of  appellant's  cars  to  take  passage  thereon, 
and  having  one  foot  on  the  runningboard,  and  holding  onto  the  car,  ap- 
pellant's servants  who  were  operating  the  car  negligently  put  it  in  motion 
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with  a  sudden  jerk,  atfd  thereby  threw  her  off  causing  her  serious  and 
permanent  injuries.  The  appellant  answered  by  a  general  denial  and  a 
plea  of  contributory  negligence. 

The  evidence  is  reasonably  sufficient  to  show  that  appellant  was  guilty 
of  the  negligence  alleged ;  that  such  negligence  was  the  proximate  cause 
of  the  injuries  averred ;  that  appellee  was  guilty  of  no  negligence  proxi- 
mately contributing  thereto;  and  that,  in  consequence,  she  sustained 
damages  in  the  amount  assessed  by  the  jury. 

1.  The  court,  after  stating  the  issues  made  by  the  pleadings  and 
evidence,  and  enunciating  the  general  principles  of  law  pertinent  there- 
to, instructed  the  jury  as  follows :  "Now  if  you  believe  from  a  prepon- 
derance of  the  evidence  that  the  plaintiff  attempted  to  get  aboard  one 
of  the  defendant's  cars  after  the  same  had  been  stopped,  for  the  purpose 
of  becoming  a  passenger  thereon,  and  that  in  doing  so,  and  while  holding 
on  with  one  hand  to  said  car,  with  one  foot  upon  the  runningboard 
thereof,  and  attempting  to  mount  and  take  her  seat  in  the  car,  the  said 
car,  before  she  had  reasonably  sufficient  time  to  get  aboard  same,  was 
caused  to  suddenly  start  or  lurch  forward  by  the  employes  operating 
said  car  and  that  plaintiff  was  thereby  thrown  or  caused  to  fall  to  the 
ground  and  injured,  and  that  the  causing  of  said  car  to  suddenly  start 
or  lurch  forward  before  the  plaintiff  had  time  to  take  her  seat  in  safety, 
if  such  was  the  case,  was,  under  all  the  surrounding  facts  and  circum- 
stances, negligence,  and  due  to  negligence,  on  the  part  of  the  defendant's 
conductor  in  charge  of  said  car,  then  and  in  that  event  your  verdict 
should  be  for  the  plaintiff,  unless  you  believe  the  plaintiff  was  herself 
in  some  way  negligent  and  such  negligence  on  her  part,  if  any,  con- 
tributed to  cause  her  injury."  This  part  of  the  charge  is  objected  to  by 
the  first  assignment  of  error,  upon  the  ground  that  it  is  upon  the  weight 
of  the  evidence,  in  that  it  assumes  that  appellee  was  holding  to  the  car 
with  one  hand,  with  one  foot  on  the  runningboard  and  attempting  to 
mount  and  take  her  seat  in  the  car  at  the  time  of  the  accident,  while 
appellant's  contention  was  that  she  was  on  the  runningboard  with  both 
feet  and  was  attacked  by  vertigo  and  thereby  caused  to  fall  therefrom 
before  the  car  started. 

The  charge  is  not  obnoxious  to  the  objection.  It  submits  to  the  find- 
ing of  the  jury,  whether  appellee  was  holding  to  the  car,  with  one  foot 
on  the  runningboard  and  was  attempting  to  board  it.  These  things  the 
jury  were  required,  among  others,  to  believe  from  a  preponderance  of 
the  evidence  before  it  was  authorized  by  the  charge  to  find  a  verdict  in 
her  favor.  Besides,  it  appears  from  the  uncontradicted  evidence  that 
the  appellee  was  holding  to  the  car,  with  one  foot  on  the  runningboard, 
with  the  other  lifted  above  it  in  her  effort  to  enter  the  car  when  it  was 
set  in  motion;  and  there  was  no  evidence  tending  to  show  that  she  was 
stricken  with  vertigo  while  on  the  runningboard,  or  that  her  fall  was 
caused  otherwise  than  by  appellant's  servants  starting  the  car  while  she 
was  in  the  act  of  getting  on. 

2.  It  is  complained  by  the  second  assignment  that  the  court  erred  in 
refusing  appellant's  request  to  instruct  the  jury,  that  if  it  should  find 
from  the  evidence  "defendant  had  stopped  the  car  for  a  length  of  time 
reasonably  sufficient  for  plaintiff  to  board  the  car,  and  that  she  did  not 
board  it  within  the  time,  and  that  if  she  had  boarded  it  within  a  rea- 
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sonable  time  she  would  not  have  been  injured,  to  find  for  defendant." 
It  is  unnecessary  for  us  to  decide  whether  this  special  charge  embodies 
a  sound  principle  of  law  applicable  to  this  case,  because  no  evidence  is 
stated  in  appellant's  brief  under  the  assignment  tending  to  show  its 
applicability,  even  if  it  should  be  held  to  contain  a  correct  principle  of 
law.    Therefore  the  assignment  is  overruled. 

3.  The  third  assignment  of  error  complains  of  the  court's  refusing 
to  instruct  the  jury  at  defendant's  request  that  if  plaintiff  at  the  time 
and  by  reason  of  the  accident  sustained  no  actual  physical  injury,  but 
that  if,  by  reason  of  the  accident,  she  was  frightened  and  sustained  a 
mental  shock,  and  that  such  fright  and  shock  have  caused  her  to  suffer 
pain,  and  such  fright  and  mental  shock  are  the  sole  cause  of  her 
injuries,  to  find  for  defendant.  Tfce  requested  charge  seems  to  be  di- 
rectly opposed  to  the  principle  that  when  fright  is  caused  to  one  by  the 
wrongful  act  or  omission  of  another,  and  physical  injury  results  there- 
from, and  such  act  or  omission  is  the  proximate  cause  of  the  injury, 
and  such  injury  was  the  natural  and  probable  consequence  of  such  act 
or  omission,  and  ought  to  have  been  foreseen  under  the  circumstances, 
a  cause  of  action  exists  therefor,  ai  is  enunciated  in  and  illustrated  by 
Gulf,  C.  &  S.  P.  By.  Co.  v.  Hayter,  93  Texas,  239 ;  Hendrix  v.  T.  &  P. 
Hy.  Co.,  Texas  Civ.  App.,  89  S.  W.  Bep.,  461;  Gulf,  C.  &  S.  P.  By. 
Co.  v.  Luther,  Texas  Civ.  App.,  90  S.  W.  Bep.,  45 ;  Hill  v.  Kimball,  76 
Texas,  210,  and  other  cases  cited  in  them.  The  court  did  instruct  the 
jury  at  defendant's  request  that  if  plaintiff  sustained  no  physical  in- 
juries by  reason  of  the  accident,  not  to  allow  her  any  damages  This, 
in  connection  with  the  main  charge,  presented  appellant's  theory  upon 
this  issue  as  fairly  as  the  law  authorized. 

4.  Our  conclusions  of  fact  dispose  of  the  remaining  assignments, 
which  complain  that  the  verdict  is  excessive  and  against  the  great  pre- 
ponderance of  evidence,  adversely  to  appellant. 

There  is  no  error  assigned  requiring  a  reversal  of  the  judgment,  and 
it  is  affirmed. 

Affirmed. 
Writ  of  error  refused. 


Southern  Pine  Lumber  Company  v.  William  Cameron  &  Company. 

Decided  February  23,  1907. 

1. — Limitation  of  Two  Years. 

Plaintiff  sold  to  defendant  a  number  of  saw  logs  to  be  paid  for  upon  de- 
livery at  defendant's  mill  on  the  Neches  River;  the  logs  were  delivered  on 
January  2,  1903;  on  the  same  day  the  boom  holding  the  logs  broke  and  the 
logs  were  lost  beyond  possibility  of  recovery.  Held,  that  ordinarily  the  debt 
would  not  be  due  until  the  defendant  had  had  a  reasonable  time  to  measure 
the  logs,  but  under  said  facts,  a  measurement  being  impossible,  the  debt  be- 
came due  on  delivery  of  the  logs,  and  a  suit  for  their  value  instituted  on 
January  3,  1905,  was  barred  by  the  two  years'  statute  of  limitation. 

2. — Contract — Delivery — Liability. 

Where  by  the  terms  of  the  contract  for  the  purchase  of  saw  logs  it  was 
shown  that  the  purchaser  was  to  build  a  boom  and  try  to  stop  certain  logs 
floating  down  a  river  and  to  pay  for  as  many  as  it  could  stop  at  its  mill,  and, 
without  fault  on  the  purchaser's  part,  the  boom  built  by  it  to  catch  the  logs 
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broke  and  the  logs  were  lost,  there  was  no  such  delivery  of  the  logs  as  would 
render  the  purchaser  liable. 

ON  BEHEABINO. 

3. — Limitation. 

Where  by  the  terms  of  a  contract  for  the  sale  and  purchase  of  saw  logs, 
the  logs  were  to  be  paid  for  upon  delivery,  the  debt  would  not  be  due  and  limi- 
tation would  not  begin  to  run  until  after  the  lapse  of  a  reasonable  time  al- 
lowed the  purchaser  to  count  and  measure  the  logs;  by  implication  of  law  this 
was  a  part  of  the  contract;  and  the  rule  would  not  be  affected  by  the  fact 
that  the  logs  were  washed  away  and  it  became  impossible  to  count  and  measure 
them.     (Reese,  dissenting.) 

Appeal  from  the  District  Court  of  Tyler  County.  Tried  below  before 
Hon.  W.  B.  Powell. 

R.  W.  Rodgers  and  E.  J.  Mantooth,  for  appellant. — The  breaking  of 
the  boom  did  not  affect  the  terms  of  the  contract  nor  mature  the  same 
in  advance  of  the  terms  of  the  contract  Lutcher  v.  Morrison,  14  S. 
W.  Rep.,  1011. 

Boynton  &  Boynton,  for  appellee. — The  delivery  was  not  such  as  con- 
templated by  the  contract,  and  even  under  the  theory  presented  by  appel- 
lant that  delivery  made  in  the  boom,  or  place  where  the  boom  was  built, 
fulfilled  the  contract,  the  facts  show  that  the  cause  of  action  was  barred 
by  limitation,  when  suit  was  brought.  Geistweidt  v.  Mann,  37  S.  W. 
Rep.,  372 ;  Smith  v.  Dickey,  74  Texas,  64. 

REESE,  Associate  Justice. — The  Southern  Pine  Lumber  Company 
brings  this  action  against  Wm.  Cameron  &  Company,  incorporated,  to 
recover  an  alleged  indebtedness  of  $5,000.  Upon  trial  by  the  court  with- 
out a  jury  judgment  was  rendered  for  defendant  on  its  plea  of  the  stat- 
ute of  limitation  of  two  years,  as  stated  in  the  judgment.  From  the 
judgment  plaintiff  appeals. 

Error  is  predicated  upon  the  finding  of  the  court  that  appellant's  cause 
of  action  was  barred  by  limitation. 

The  facts  upon  which  the  suit  is  based  are  alleged,  substantially,  as 
follows :  Appellant  is  the  owner  of  a  saw  mill  and  plant  on  the  Neches 
River  and  appellee  is  the  owner  of  a  mill  and  plant  on  the  same  river 
some  distance  lower  down.  In  the  summer  of  1902  appellant  had  about 
1,500,000  feet  of  pine  logs  in  the  Neches  River  above  appellee's  mill. 
In  July,  1902,  appellant  sold  these  logs  to  appellee  to  be  delivered  in 
the  river  at  appellee's  mill  for  which  appellee  agreed  to  pay  their  rea- 
sonable value.  In  accordance  with  the  contract,  about  December  30, 
1902,  appellant  delivered  the  logs,  to  wit,  5,000  logs  aggregating  1,250,- 
000  feet  of  the  reasonable  value  of  $4  per  thousand  feet,  to  appellee  in 
its  boom  in  the  river.  It  is  alleged  that  a  few  days  prior  to  the  arrival  of 
the  logs  appellant  notified  appellee  that  the  logs  were  on  the  way  and 
Teady  for  delivery  at  the  boom,  and  appellee  agreed  to  receive  them  and 
instructed  the  agents  and  servants  of  appellant  to  deliver  the  same  in 
the  boom,  which  was  done  on  January  5, 1903.  It  is  further  alleged  that 
after  the  delivery  of  the  logs  the  boom  broke  and  many  of  the  logs  es- 
caped and  floated  down  the  river.    It  was  alleged  that  under  the  con- 
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tract  the  logs  were  to  be  measured  after  delivery  and  paid  for  according 
to  the  reasonable  value  thereof. 

Appellee  replied  by  general  denial  and  pleaded  the  statute- of  limita- 
tions of  two  years. 

The  suit  was  instituted  on  January  3,  1905.  The  evidence  shows  that 
appellee  built  a  boom  in  the  river  to  stop  and  hold  the  logs  when  noti- 
fied that  they  were  coming  and  that  prior  to  January  2,  1903,  about 
one  hundred  logs  were  in  the  boom.  On  January  2,  1903,  a  great  mass 
of  logs,  mixed  with  floating  trees  and  other  debris,  came  down  the  river, 
struck  the  boom  and  broke  it,  and  all  of  the  logs  escaped  down  the  river 
which  was  very  high.  After  the  boom  broke  it  was  impossible  to  stop  any 
of  the  logs  at  appellee's  mill  and  no  attempt  was  made  to  do  so  by  either 
party.  The  evidence  is  riot  as  definite  as  it  might  be  as  to  the  exact 
time  the  boom  broke,  but  it  points  with  reasonable  certainty  to  the  con- 
clusion that  it  was  on  the  2d  of  Januarv.  Unless  a  reasonable  time  be 
allowed  for  measuring  the  logs,  appellant's  cause  of  action  accrued  up- 
on the  delivery  of  the  logs,  and  whatever  delivery  was  made  at  all  was 
made  that  day.  (Smith  v.  Dickey,  74  Texas,  61;  Texas  &  Pac.  Ry.  v. 
Moore,  43  S.  W.  Rep.,  68;  Clow  v.  Merritt,  15  Texas,  134.) 

It  is  contended  by  appellant  that  it  was  in  contemplation  of  the  par- 
ties that  a  reasonable  time  should  be  allowed  for  measuring  the  logs  be- 
fore they  were  to  be  paid  for,  and  that  in  consequence  its  cause  of  action 
did  not  accrue  until  after  the  lapse  of  such  reasonable  time.  This  would 
unquestionably  be  true  if  appellee  had  succeeded  in  stopping  and  holding 
the  logs.  (National  Cotton  Oil  Co.  v.  Taylor,  45  S.  W.  Rep.,  478.) 
In  such  case  appellant  would  have  had  no  right  to  demand  payment 
until  after  the  lapse  of  a  reasonable  time  to  allow  appellee  to  measure 
the  logs.  Assuming,  however,  that  there  was  such  a  delivery  of  the  logs 
as  rendered  appellee  liable  for  their  reasonable  value  under  the  contract, 
was  appellant  required  to  wait  until  after  the  lapse  of  such  reasonable 
time  for  measurement,  under  the  facts  of  this  case  ?  It  is  clearly  shown 
that  after  the  boom  broke  the  logs  were  gone  beyond  possibility  of  re- 
covery and  delivery  at  appellee's  mill,  as  called  for  in  the  contract.  There 
was  no  longer  any  possibility  of  measurement.  The  requirement  of  a 
reasonable  time  to  measure  the  logs  became  entirely  futile.  Appellant's 
contention  is  that  if  it  had  at  once  demanded  pay  for  the  logs  appellee 
would  have  had  the  right  to  require  it  to  wait  until  it  had  had  a  rea- 
sonable time  to  measure  the  logs,  a  thing  which  it  had  become  impossible 
ever  to  do,  as  appellee  did  not  in  fact  get  any  of  the  logs,  but  a  few  were 
caught  by  appellant  and  sold  at  Beaumont. 

We  think  the  contention  is  not  sound.  Whatever  cause  of  action  ap- 
pellant has  accrued  immediately  upon  the  delivery  of  the  logs,  and  what- 
ever delivery  there  was  was  on  January  2, 1903.  Excluding  this  day  from 
the  computation  of  time  the  two  years,  within  which  it  was  required  to 
institute  its  suit,  expired  at  midnight  on  January  2,  1905.  The  cause 
of  action  was  barred  on  January  3,  1905,  when  this  suit  was  instituted, 
and  the  trial  court  did  not  err  in  so  holding. 

This  disposes  of  the  appeal,  but  it  is  insisted  by  appellee  that  the 
judgment  in  its  favor  is  proper  on  the  merits  of  the  case  and  in  this 
we  agree.  The  evidence  shows  that  appellee's  contract  was  to  build  a 
boom  and  try  to  stop  the  logs  and  to  take  and  pay  for  as  many  as  it 
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could  stop  at  its  mill.  Appellee  built  the  boom  which  was  carefully  and 
skilfully  constructed,  but  the  logs  came  down  in  a  solid  mass  and  broke 
it,  and  thereafter  it  was  impossible  to  stop  any  of  them.  They  all  got 
away  down  the  river.  There  was  no  want  of  care  on  the  part  of  appellee. 
There  was  no  delivery  of  the  logs  to  appellee  for  which  it  would  be  liable 
under  the  contract. 
There  is  no  error  in  the  judgment  and  it  is  affirmed. 

on  rehearing. 

On  the  motion  for  rehearing  appellant  calls  our  attention  to  an  in- 
accurate statement  of  the  pleadings  of  appellant  in  our  opinion.  We 
stated  that  appellant  alleged  in  its  petition  that  it  had  delivered  the  logs 
to  appellee,  in  accordance  with .  the  contract,  on  December  30,  1902. 
This  was  the  statement  in  the  original  petition,  which  is  improperly  in 
the  record  and  caused  the  mistake.  In  the  amended  petition,  upon  which 
the  case  was  tried,  it  is  stated  that  the  logs  were  delivered  on  or  about 
the  5th  day  of  January,  1903.    We  make  the  correction  as  requested. 

Upon  this  motion  the  majority  of  the  court  concludes  that  we  were  in 
error  in  holding  that  appellant's  cause  of  action  was  barred  by  the  stat- 
ute of  limitations  of  two  years.  The  majority  holds  that  appellant  is 
correct  in  its  contention  that  its  cause  of  action  did  not  accrue  until 
after  the  lapse  of  a  reasonable  time  after  the  delivery  of  the  logs  to  ap- 
pellee to  allow  for  counting  and  measuring  them ;  that  by  implication  of 
law  it  was  a  part  of  the  contract  that  the  logs  were  not  to  be  paid  for 
until  counted  and  measured  and  that  a  reasonable  time  should  be  allowed 
for  this  purpose,  and  this  condition,  insofar  as  it  affected  the  time  when 
appellant's  cause  of  action  accrued,  was  not  affected  by  the  fact  that  the 
logs  all  got  away  at  once  upon  the  alleged  delivery  so  that  it  became 
impossible  to  count  and  measure  them.  (Randall  v.  Johnson,  59  Miss., 
307,  42  Am.  Hep.,  369.)  The  writer  does  not  concur  in  this  view,  but 
adheres  to  the  views  expressed  in  the  original  opinion  on  this  point. 

We  all  agree,  however,  that  the  judgment  was  properly  affirmed  upon 
the  ground,  as  stated  in  the  last  paragraph  of  the  opinion,  that  upon  the 
uncontradicted  evidence  appellant  was  not  entitled  to  recover.  As  our 
affirmance  is  based  upon  this  ground  alone  it  becomes  proper  to  state 
the  grounds  of  our  conclusion  upon  this  point  more  fully. 

This  suit  was  based  upon  a  contract  between  appellee  and  appellant 
for  the  sale  and  purchase  of  the  logs.  The  logs  had  broken  away  from 
appellant,  who  had  a  mill  on  the  Neches  River  some  distance  above  a 
mill  owned  by  appellee.  Appellant's  manager,  Watson  Walker,  called  up 
Captain  Waties,  appellee's  manager,  over  the  telephone  relative  to  a 
sale  of  these  floating  logs  to  appellee.  Walker  testified  for  appellant  that 
he  could  not  remember  the  substance  of  this  telephone  conversation,  but 
that  Waties  said  that  he  would  take  the  logs  at  delivery  at  Rockland 
(where  appellee's  mill  was  located).  He  declared  repeatedly  that  he 
could  not  remember  the  substance  even,  of  this  conversation  further 
than  that  Waties  said  that  he  would  take  the  logs.  This  was  in  the  sum- 
mer of  1902.  Waties,  on  the  other  hand,  testifies  fully  as  to  the  con- 
versation referred  to,  which  he  states  he  thinks  was  with  Temple,  ap- 
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pellant's  president,  but  may  have  been  with  Walker.  He  testifies  that  he 
stated  in  reply  to  the  proposition  about  buying  the  floating  logs,  that 
"we  would  do  the  very  best  we  could  for  him.  We  agreed  on  a  price 
for  such  logs  as  we  could  stop  at  Rockland  I  agreed  to  take  such  steps 
as  were  necessary  to  build  a  boom  and  look  after  these  logs  and  try 
to  stop  them,  with  the  full  understanding  that  we  were  inexperienced  in 
this  kind  of  work  or  business."  To  a  question :  "You  would  do  the  best 
you  could  to  stop  them  and  such  as  you  could  stop  you  would  take?" 
Witness  replied,  "Yes,  sir." 

A  letter  was  introduced  in  evidence  from  Temple  to  Waties  dated  July 
1,  1902,  in  which  Temple,  after  stating  that  appellant's  boom  had  broken 
and  the  logs  had  gotten  away,  asked  Waties  to  let  him  know  if  he  would 
take  the  logs  in  case  they  came  to  his  place,  and  what  he  would  allow 
for  them.  To  this  Waties  replied  on  July  3  as  follows:  "We  will  at 
once  write  to  our  Rockland  mill  relative  to  your  logs  and  if  they  have 
not  already  passed  will  endeavor  to  stop  them.  In  case  we  succeed  in 
doing  this  I  think  I  can  offer  you  a  satisfactory  price  for  the  same,  but 
just  at  this  time  I  am  not  prepared  to  name  one."  Temple  writes  again 
"if  they  (the  logs)  are  caught  at  your  place  we  would  be  very  glad  indeed 
to  have  an  account  of  the  same  with  a  reasonable  price  for  them." 

Waties'  positive  testimony  as  to  the  telephone  conversation  with  Walk- 
er is  not  contradicted  by  Walker's  very  indefinite  recollection  and  is  fully 
corroborated  by  the  letters  referred  to  which  the  undisputed  evidence 
shows  were  written  about  a  week  before  the  telephone  conversation. 

Upon  this  uncontradicted  evidence  as  to  the  terms  of  the  contract 
and  the  likewise  undisputed  evidence  with  regard  to  the  attempted  de- 
livery of  the  logs,  we  are  of  the  opinion  that  appellant  has  no  cause  of 
action  and  the  judgment  should  be  affirmed. 

The  motion  for  rehearing  is  overruled. 

Affirmed. 


J.  G.  GUYTON  ET  AL.  V.  MAX  ChAJBKN. 
Decided  February  23,  1907. 

1. — Stock  of  Goods — Fraudulent  Sale— Creditors. 

Where  a  sale  of  a  stock  of  merchandise  is  fraudulent  and  void  as  to  cred- 
itors, but  an  actual  sale  as  between  the  vendor  and  vendee,  and  the  stock  is 
replenished  by  the  vendee  with  the  proceeds  of  the  sale  of  such  stock,  a  de- 
frauded creditor  may  levy  an  execution  or  attachment  only  upon  the  identical 
articles  which  the  vendee  received  under  the  fraudulent  conveyance.  It  is 
otherwise  where  the  sale  is  only  a  sham  and  not  intended  to  pass  the  title 
from  the  vendor  to  the  vendee. 

2. — Same. 

Where  the  sale  of  a  stock  of  merchandise  is  fraudulent  as  to  creditors  and 
the  vendee  with  notice  of  the  fraud  converts  the  proceeds  of  the  property,  a 
creditor  may  have  a  remedy  by  direct  proceeding  against  the  vendee  for  the 
value  of  the  property  so  converted. 

Appeal  from  the  County  Court  of  Washington  County.    Tried  below 
before  Hon.  E.  P.  Curry. 

Pennington  &  Schulze  and  W.  W.  Searcy,  for  appellants. — As  to  cred- 
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itors  the  law  declares  all  sales  by  an  insolvent  debtor  for  money  fraudu- 
lent, where  the  purchaser  knows  or  ought  to  know  that  the  sale  is  made 
by  the  debtor  for  the  purpose  of  putting  his  property  beyond  the  reach 
of  creditors.  x  Elser  v.  Graber,  69  Texas,  226 ;  Gallagher  v.  Goldf  rank, 
75  Texas,  565 ;  Seligson  v.  Brown,  61  Texas,  183 ;  Oppenheimer  v.  Half 
Bros.,  68  Texas,  412 ;  Blum  v.  Simpson,  66  Texas,  84 ;  Traylor  v.  Town- 
send,  61  Texas,  146 ;  Baze  v.  Island  City  Mfg.  Co.,  15  Texas  Ct.  Bep., 
483. 

If  the  original  sale  from  Aronson  to  Max  Chasen  was  fraudulent  as 
to  the  creditors  of  I.  Aronson,  Aronson  haying  been  left  in  possession  of 
the  goods  and  using  the  money  realized  from  the  sale  of  same  to  purchase 
and  pay  for  other  goods  that  were  put  into  the  same  house  mingled  with 
the  goods  that  were  pretended  to  have  been  sold  by  Aronson  to  Chasen, 
then  in  law  the  fraud  of  the  original  transaction  attached  to  the  goods 
mingled  with  the  original  Aronson's  stock,  and  the  same  were  subject 
to  be  levied  on, by  the  creditors  of  Aronson,  it  matters  not  what  the  in- 
tention of  Chasen  or  those  from  whom  the  goods  were  purchased  might 
have  been.  Gibson  v.  Hill,  21  Texas,  228;  Griffin  v.  Wright,  1  W.  & 
W.,  639;  Blum  v.  Simpson,  71  Texas,  628. 

Mathis,  Buchanan  &  Rasberry,  for  appellee. 

REESE,  Associate  Justice.— This  is  a  suit  in  the  County  Court 
by  Max  Chasen  against  J.  G.  Guyton,  constable,  and  T.  A.  Low  and 
C.  L.  Wilkens,  sureties  on  an  indemnity  bond,  to  recover  actual  and  ex- 
emplary damages  growing  out  of  the  seizure  and  sale  under  execution  in 
favor  of  Jacobs  Hat  &  Glove  Company,  of  certain  goods  levied  upon  as 
the  property  of  I.  Aronson,  but  alleged  to  be  the  property  of  the  plaintiff 
Chasen.  Upon  the  trial  there  was  a  verdict  and  judgment  for  plaintiff 
for  $120.75  and  defendants  appeal. 

The  case  developed  by  the  evidence  was  as  follows:  I.  Aronson  was 
doing  a  small  mercantile  business  in  Brenham,  having  a  stock  of  goods  of 
the  value  of  about  $500  or  $600,  and  owing  debts  of  ahout  the  same 
amount,  including  an  indebtedness  due  to  the  Jacobs  Hat  &  Glove  Com- 
pany of  about  $69.  On  May  25,  1905,  Aronson  sold  out  his  entire  stock, 
which,  was  all  the  property  he  had  subject  to  execution,  to  the  appellee, 
Max  Chasen,  who  was  a  relative  by  marriage.  The  consideration  of  the 
sale  was  $475,  of  which  $250  was  paid  in  cash  to  Aronson  and  the  bal- 
ance was  paid  by  the  assumption  of  a  note  due  by  Aronson  to  the  bank 
in  Brenham.  Chasen  testified  that  it  was  his  intention  to  take  the  goods 
to  Sealy  where  he  had  an  interest  in  a  dry  goods  business,  but  that  find- 
ing that  Aronson  had  rented  the  building  in  which  he  was  doing  business, 
until  the  1st  of  the  following  January,  and  that  the  landlord  would  not 
release  him,  he  hired  Aronson  at  a  salary  of  $40  per  month  to  continue 
the  business  for  the  benefit,  and  in  the  name  of  Chasen.  The  bill  of 
sale  of  the  goods  was  at  once  recorded.  Aronson  replenished  the  stock 
from  time  to  time,  buying  for  Chasen  and  on  his  credit  and  paying  for 
such  goods  out  of  the  proceeds  of  the  sale  of  the  original  stock.  The  debt 
due  to  the  bank,  which  was  in  the  form  of  a  note  by  Chasen,  was  also 
paid  by  Aronson  out  of  the  proceeds  of  sales  of  those  goods.  In  De- 
cember, 1905,  the  Jacobs  Hat  &  Glove  Company  having  procured  a  judg- 
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ment  against  Aronson,  at  their  instance  an  execution  was  levied  upon 
certain  of  the  goods  which  were  sold.  It  developed  upon  the  trial  that 
none  of  the  goods  so  sold  were  part  of  the  original  stock  sold  by  Aronson 
to  Chasen,  but  were  all  goods  bought  by  Aronson  for  Chasen  and  paid  for 
out  of  the  proceeds  of  the  sale  of  the  original  stock.  This  suit  is  to  re- 
cover of  the  constable  and  sureties  on  the  indemnity  bond  the  value  of 
the  goods  so  sold. 

Appellants  defend  on  the  ground  that  (1)  the  alleged  sale  by  Aron- 
son was  a  pretense  and  a  sham,  the  title  and  possession  of  the  goods 
never,  in  fact,  having  passed  out  of  Aronson,  and  (2)  if  it  was  intended, 
as  between  the  parties,  that  the  title  to  the  goods  should  really  and  in 
fact  pass,  that  the  sale  was  made  by  Aronson  for  the  purpose  of  hin- 
dering, delaying  and  defrauding  his  creditors,  and  that  this  fact  was 
known  to  Chasen,  or  that  the  facts  and  circumstances  under  which  the 
sale  was  made  were  sufficient  to  put  him  upon  inquiry  which  if  prose- 
cuted with  reasonable  diligence  would  have  enabled  him  to  ascertain 
Aronson's  fraudulent  intentions.  Both  of  these  issues  were  submitted  to 
the  jury,  the  court  refusing  a  peremptory  instruction  requested  by  appel- 
lants to  find  for  appellants.  The  refusal  of  this  instruction  is  assigned 
as  error. 

Upon  the  issue  as  to  whether  the  sale,  as  between  Aronson  and  Cha- 
sen, was  a  real  sale  intended  to  pass  the  title  of  the  goods  to  Chasen, 
and  not  a  mere  sham,  the  evidence  was  sufficient  to  require  its  submission 
to  the  jury,  and  the  evidence  is  not  such  as  to  authorize  us  to  set  aside 
their  verdict  on  the  only  ground  urged  by  appellants,  that  it  is  without 
evidence  to  support  it. 

The  court  instructed  the  jury,  in  substance,  that  if  the  goods  levied 
upon  were  not  the  original  stock,  but  were  goods  purchased  by  Chasen, 
through  Aronson,  with  the  intent  on  the  part  of  Chasen  and  those  from 
whom  the  goods  were  purchased  to  put  the  title  in  Chasen,  that  Chasen 
would  be  the  owner  of  the  same.  This  charge  is  also  assigned  as  error. 
Assuming,  as  established  by  the  verdict  of  the  jury,  that  the  original 
sale  by  Aronson  to  Chasen  was  sufficient  to  pass  the  title  as  between  them- 
selves, and  not  a  mere  sham,  even  if  it  should  have  been  void  as  to  cred- 
itors, on  the  ground  of  Aronson's  fraudulent  purpose,  known  to  Chasen ; 
goods  purchased  by  Aronson  for  Chasen  and  paid  for  out  of  the  proceeds 
of  sale  of  the  original  stock  could  not  be  reached  by  levy  tfnd  sale  under 
execution  on  the  part  of  one  of  the  defrauded  creditors.  Only  the  goods 
originally  sold  could  be  so  reached.  The  title  of  the  goods  purchased 
with  the  proceeds  of  the  original  stock  never  was  in  Aronson.  If  the 
sale  by  Aronson  to  Chasen  was  a  mere  sham,  as  between  themselves,  the 
rule  would  be  different,  but  where  it  is  void  only  as  to  creditors  on  ac- 
count of  its  fraudulent  purpose,  it  seems  to  be  settled  by  the  authorities 
that  the  creditor  can  only  levy  an  execution  or  attachment  upon  the 
identical  property  which  the  grantee  has  received  under  the  fraudulent 
conveyance.  (14  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  312,  citing  Dobson 
v.  More,  70  111.  App.,  89 ;  s.  c.  171  111.,  271 ;  McDonald  v.  Cohen,  5  N. 
Y.  App.  Div.,  161.) 

In  the  case  of  Rutledge  v.  Evans  (11  Iowa,  290)  it  was  held  that 
where  a  debtor  transferred  property  for  the  purpose  of  defrauding  his 
creditors,  and  his  vendee  exchanged  such  property  for  other  property, 


1907. ]  Knipp  v.  United  Benevolent  Association.  357 

the  title  and  right  of  possession  of  such  property  taken  in  exchange 
vested  in  the  vendee  and  not  in  the  debtor,  and  a  judgment  creditor  of 
such  debtor  could  not  hold  the  same  by  virtue  of  the  levy  of  an  execu- 
tion. 

We  do  not  intend  to  hold  that,  if  the  sale  be  in  fact  fraudulent  and 
the  vendee  has  knowledge  or  notice  of  the  fraud  the  creditor  would  not 
have  a  remedy  by  a  direct  proceeding  against  the  vendee  where  he  has 
received  the  proceeds  of  the  property  sold. 

The  undisputed  evidence  showed  that  the  goods  levied  upon  were  not 
a  part  of  the  original  stock,  but  were  all  goods  subsequently  bought  by 
Aronson  for  Chasen.  There  was  no  error  in  giving  the  instruction  com- 
plained of  by  appellants. 

As  the  verdict  and  judgment  must  be  sustained  upon  the  ground 
that  the  evidence  was  sufficient  to  authorize  the  finding  that  the  sale  by 
Aronson  to  Chasen,  even  if  for  the  purpose  of  defrauding  Aronson's 
creditors  and  known  to  be  such  by  Chasen,  was  nevertheless  a  real  and 
not  a  sham  sale  as  between  themselves  and  intended  to  pass  the  title  of 
the  goods  to  Chasen,  and  the  further  ground  that  the  goods  levied  upon 
were  not  a  part  of  the  goods  .sold  by  Aronson  to  Chasen,  it  will  not  be 
necessary  to  consider  the  state  of  the  record  upon  the  issue  as  to  whether 
the  evidence  conclusively  showed  that  Chasen  knew,  or  had  notice  of 
Aronson's  fraudulent  purpose  in  making  the  sale. 

There  is  no  error  in  the  record  and  the  judgment  is  affirmed. 

Affirmed. 


P.  J.  Knipp  et  al.  v.  United  Benevolent  Association. 

Decided  February  23,  1907. 

lw— Benefit  Certificate — Insanity — Proof. 

Where  by  the  terms  of  a  certificate  of  membership  in  a  fraternal  benefit 
society  one  of  the  contingencies  upon  which  the  benefit  is  payable  is  the  in- 
sanity of  the  insured,  the  condition  of  insanity  to  be  adjudged  by  the  courts, 
such  adjudication  is  a  necessary  condition  precedent  to  the  right  of  recovery. 

S. — Same — Insanity — Degree. 

By  the  expression  in  a  benefit  certificate  "insanity  adjudged  by  the  courts" 
is  meant  such  unsoundness  of  mind  as  would  authorize  an  adjudication  of  the 
insured's  mental  status  by  the  Probate  Court,  either  for  the  purpose  of  ap- 
pointing a  guardian  of  his  person  or  estate  or  for  his  confinement. 

Appeal  from  the  District  Court  of  Tarrant  County.  Tried  below  be- 
fore Hon.  Mike  E.  Smith. 

Booth  &  Knight,  for  appellants. 

Wm.  Pierson  and  McOown  &  Wade,  for  appellee. 

SPEEB,  Associate  Justice. — Appellants  P.  J.  Knipp  and  wife  in- 
stituted this  suit  against  the  appellee,  a  fraternal  benefit  society,  in  the 
District  Court  of  Tarrant  County  to  recover  the  sum  of  $1,000  on  a 
benefit  certificate  issued  by  appellee  to  appellant  P.  J.  Knipp,  the  ground 
of  recovery  being  that  said  Knipp  was  insane  within  the  meaning  of 
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the  policy  sued  on.  The  case  was  tried  by  the  District  Judge  and  a 
judgment  entered  for  the  defendant.  The  following  findings  of  fact  are 
concurred  in  by  both  parties  to  the  appeal  and  we  therefore  adopt  them 
as  our  own: 

"The  defendant  is  a  mutual  benevolent  association,  and  for  a  number 
of  years  has  been  engaged  in  issuing  benefit  certificates  to  its  members 
in  the  manner  usually  pursued  by  such  associations.  Defendant  is  duly 
incorporated. 

"On  October  20,  1897,  defendant  issued  to  Peter  J.  Knipp,  its  bene- 
fit certificate  No.  2006,  by  the  terms  of  which  on  the  death  of  said  P.  J. 
Knipp  it  promised  to  pay  to  Roxie  J.  Knipp,  his  wife,  $2,000.  Said 
certificate  also  provided  that  in  case  the  said  P.  J  Knipp  should  become 
permanently  and  totally  disabled  according  to  its  bylaws,  then  it  would 
pay  one-half  the  amount  of  the  face  of  the  certificate.  The  certificate 
also  provided  that  the  member  should  comply  with  all  the  laws,  rules 
and  regulations  of  the  association  that  should  be  at  any  time  thereafter 
enacted. 

"The  said  P.  J.  Knipp  is  now  living  and  is  a  member  of  said  associa- 
tion in  good  standing. 

"That  Soxie  J.  Knipp,  named  as  next  friend  in  the  petition,  is  the 
wife  of  P.  J.  Knipp. 

"That  articles  44  and  45  of  the  bylaws  of  the  defendant,  which  are 
in  force  at  this  day,  are  as  follows: 

"Art.  44.  Whenever  any  member  in  good  standing  shall  become 
permanently  and  totally  disabled  from  pursuing  the  ordinary  vocations 
of  life,  within  90  days  after  proof  thereof  shall  have  been  received  and 
approved  by  the  Executive  Committee,  he  shall  be  entitled  to  receive 
one-half  of  his  certificate.  Said  payment  of  one-half  to  be  made  regard- 
less of  his  beneficiary  in  full  satisfaction  of  said  certificate,  and  such 
payment  shall  cancel  the  certificate,  which  shall  be  surrendered  by  the 
member  for  the  purpose  of  cancellation. 

"Art.  45.  The  term  'permanent  total  disability*  as  used  in  article  44 
means,  (1)  the  loss  of  both  hands,  or  (2)  the  loss  of  both  feet,  or  (3) 
the  loss  of  one  hand  and  one  foot,  or  (4)  the  loss  of  the  use  of  the  eyes, 
or  (5)  disease  resulting  in  paralysis  so  complete  as  to  prevent  the  use 
of  two  limbs,  or  (6)  insanity  so  adjudged  by  the  courts,  or  (7)  such 
other  disease  as  shall  totally  and  permanently  disable  the  member  from 
pursuing  any  of  the  vocations  of  life;  provided,  such  disability  has  been 
at  the  date  of  proofs  of  not  less  than  twelve  months  standing. 

"I  find  that  the  condition  of  plaintiff  is  that  of  insanity,  within  the 
meaning  of  the  sixth  clause  of  the  bylaws,  above  mentioned,  but  that  he 
lias  at  no  time  been  so  adjudged  by  the  court,  as  required  by  said  clause 
of  the  bylaws,  in  order  to  entitle  him  to  the  benefit  of  receiving  one-half 
of  the  face  of  his  policy.  The  testimony  fails  to  disclose  that  he  is  in  a 
condition  to  entitle  him  to  such  payment  under  any  other  provision  of 
his  contract  or  of  defendant's  bylaws.  Plaintiff  has  been  in  this  condi- 
tion since  the  year  1899,  during  which  year  he  had  an  attack  of  illness 
from  which  he  partially  recovered,  but  within  six  weeks  thereafter  he  was 
stricken  with  paralysis,  from  which  paralysis  he  recovered,  and  since  that 
time  he  has  been  afflicted  with  insanity  described  by  the  physicians  as 
dementia,  which  is  permanent  and  progressive.    He  is  physically  able  to 
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do  a  small  amount  of  light  labor,  but  because  of  his  mental  derange- 
ment he  is  unable  to  attend  to  any  business  or  support  himself  and  family 
or  to  pursue  any  of  the  ordinary  vocations  of  life.  He  is  apparently  in 
fairly  good  physical  condition.  Plaintiff  is  not  violent,  but  is  harmless. 
and  it  is  not  necessary  that  he  be  placed  under  any  restraint.  He  is  not 
entitled  under  the  law  to  be  admitted  into  the  State  institution  for  the 
insane. 

"That  no  letters  of  guardianship  either  of  the  person  or  estate  of 
said  P.  J.  Knipp  as  a  person  non  compos  mentis  have  ever  been  issued. 

"That  in  the  year  1904  proof  by  affidavits  and  certificates  of  physi- 
cians of  the  mental  and  physical  condition  of  said  P.  J.  Knipp  were 
presented  to  the  Executive  Committee  of  the  defendant,  and  the  settle- 
ment of  said  certificate  was  demanded  under  article  44  of  the  defendant's 
bylaws.  That  said  committee  refused  to  settle  said  certificate  unless 
and  until  the  said  P.  J.  Knipp  was  adjudged  insane  by  the  courts,  but 
stated  that  they  were  ready  and  willing  to  settle  the  said  claim  at  any 
time  after  said  P.  J.  Knipp  should  be  by  the  courts  adjudged  insane, 
and  that  the  defendant  is  now  ready  at  any  time  to  settle  said  claim  un- 
der article  44  of  its  laws,  whenever  the  said  P.  J.  Knipp  has  by  the 
courts  been  adjudged  insane,  a  guardian  appointed  and  he  otherwise 
complies  with  its  bylaws." 

We  approve  the  trial  court's  conclusion  of  law  to  the  effect  that  ap- 
pellants are  not  entitled  to  a  money  judgment  because  the  insured  has 
not  been  adjudged  insane  by  the  courts,  such  adjudication  being  a  con- 
dition precedent  to  the  right  to  sue  and  recover.  We  have  no  trouble 
in  assenting  to  the  contention  of  appellants  that  the  District  Court  un- 
der the  provisions  of  our  Constitution  would  have  jurisdiction  to  deter- 
mine the  question  of  the  insanity  of  appellant  P.  J.  Knipp,  but  in  our 
judgment  the  disposition  of  the  case  does  not  depend  upon  an  answer  to 
this  proposition,  but  rather  upon  the  proper  construction  of  clause  6 
in  article  45  of  appellee's  bylaws,  upon  which  its  liability  is  predicated 
by  appellants. .  By  the  terms  of  the  insurance  contract  the  parties  have 
indicated  their  assent  to  the  proposition  that  when  the  insured  has  been 
adjudged  by  the  courts  to  be  insane,  then  the  insurer  is  liable  in  the 
amount  specified.  They  evidently  meant  that  the  qualifying  expression 
"so  adjudged  by  the  courts"  should  have  some  meaning,  and  the  most 
natural  would  be  that  it  is  only  that  degree  of  insanity  which  would 
authorize  an  adjudication  of  the  insured's  mental  status  by  the  courts 
of  the  state  specifically  authorized  by  the  Constitution  to  inquire  into 
such  matters,  that  would  constitute  the  basis  of  liability.  If  it  had  been 
contemplated  that  the  question  of  the  insured's  sanity  could  be  deter- 
mined in  a  suit  upon  the  policy,  then  the  inclusion  of  the  words  "so  ad- 
judged by  the  courts"  was  idle  and  meaningless.  It  is  not  at  all  strange 
that  an  insurance  order  would  insist  upon  such  a  condition  precedent, 
when  it  is  remembered  that  there  are  different  degrees  of  insanity,  rang- 
ing from  the  slightest  mental  disturbance  to  the  most  violent  stages  of 
madness,  and  that  the  insurer  should  desire  some  definite  degree  of  in- 
sanity to  be  established  before  it  would  become  liable  upon  its  contract. 
This  degree  of  insanity  within  the  meaning  of  the  present  contract, 
when  construed  in  the  light  of  our  laws,  is  such  unsoundness  of  mind  as 
would  authorize  an  adjudication  of  the  insured's  mental  status  by  the 
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Probate  Court,  either  for  the  purpose  of  appointing  a  guardian  of  the 
person  or  estate,  or  of  his  confinement.  Such  an  adjudication  is  binding 
upon  the  whole  world  and  establishes  the  civil  status  of  the  person  pro- 
ceeded against,  whereas,  were  the  question  determined  in  a  proceeding 
like  this,  the  judgment  would  have  no  such  effect.  This  fact,  too,  in 
connection  with  the  further  possible  rights  of  the  beneficiary  in  the 
certificate  may  also  have  entered  into  the  consideration  of  the  parties  in 
stipulating,  as  they  have  done,  that  insanity  to  be  a  ground  of  recovery 
must  be  adjudged  to  be  such  by  the  courts.  Whatever  the  considerations 
which  moved  the  parties  to  the  contract,  we  haVe  concluded  that  the 
above  interpretation  is  the  proper  one,  and  that  appellants  are  in  no  posi- 
tion to  insist  upon  a  recovery. 

The  judgment  of  the  District  Court  abating  the  suit  is  therefore 
affirmed. 

Affirmed. 

Application  for  writ  of  error  dismissed  for  want  of  jurisdiction. 


W.  H.  Hitson  •.  P.  T.  :E[ubt. 

Decided  February  23,  1907. 

1. — Pleading — Amendment — Limitation. 

In  a  suit  for  the  conversion  of  property  an  amendment  or  supplemental 
petition  which  varies  from  the  original  petition  only  in  the  allegation  that  the 
defendant  promised  to  pay  for  the  property  charged  to  have  been  converted, 
does  not  set  up  such  a  new  cause  of  action  as  will  let  in  the  statute  of  limitation. 

2. — Nonresident — Jurisdiction. 

A  suit  by  attachment  against  a  nonresident  for  the  conversion  of  personal 
property  may  be  maintained  in  this  State  upon  the  implied  promise  to  pay 
for  the  property  converted. 

3. — Verdict — Indefinite  Proof. 

In  a  suit  for  the  conversion  of  sheep  and  wool,  the  fact  that  plaintiff's 
proof  may  have  failed  to  show  the  full  extent  of  his  loss  was  no  reason  why 
the  jury  should  not  award  him  the  amount  which  the  proof  certainlv  showed 
he  had  lost. 

4. — Witness — Impeachment. 

Evidence  that  a  witness  conducted  or  was  an  habitue  of  a  disreputable 
dancing  aggregation,   is   not   admissible  for  the  purpose   of   impeaching   him. 

5. — Verdict — Sufficiency  of  Evidence. 

In  a  suit  for  the  conversion  of  sheep  and  wool,  circumstantial  evidence  con- 
sidered, and  held  sufficient  to  support  the  verdict. 

Appeal  from  the  District  Court  of  Taylor  County.    Tried  below  be- 
fore Hon.  J.  H.  Calhoun. 

W.  B.  Lewis,  Leggett  &  Kirby  and  Matlock,  Miller  &  Dycus,  for  ap- 
pellant. 

D.  G.  Hill  and  J.  M.  Wagstaff,  for  appellee. 

CONNER,  Chief  Justice. — This  appeal  is  from  a  judgment  in  ap- 
pellee's favor  aggregating  the  sum  of  $1,904.50,  for  the  conversion  in 
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New  Mexico  of  certain  sheep  and  wool,  with  a  foreclosure  of  an  attach- 
ment lien  upon  lands  situated  in  Taylor  County,  Texas.  The  recovery 
was  had  upon  an  amended  original  petition  filed  by  the  appellee  on 
June  30,  1904,  the  original  having  been  filed  on  the  23d  day  of  Septem- 
ber, 1902. 

The  petition  upon  which  the  trial  proceeded,  as  we  construe  it,  sets 
up  substantially  the  same  cause  of  action  as  the  original,  save  that  in 
the  amended  petition  there  was  an  additional  or  supplementary  allega- 
tion that  appellant  promised  to  pay  for  the  property  that  both  petitions 
charged  he  had  converted  to  his  own  use  about  June  1,  1902.  The 
amendment  did  not  amount  to  an  abandonment  of  the  original  and  the 
substitution  of  an  entirely  new  and  distinct  cause  of  action  subject  to 
the  two  years  statute  of  limitation.  The  court  therefore  properly  de- 
clined to  instruct  the  jury  that  the  action  was  barred.  (Johnson  v. 
Texas  Cent.  By.  Co.,  93  S.  W.  Hep.,  433,  and  authorities  therein  cited; 
Gulf,  C.  &  S.  F.  Ry.  v.  Richards,  11  Texas  Civ.  App.,  102.) 

For  the  same  reason  no  error  appears  in  the  court's  action  in  refus- 
ing to  give  appellant's  special  instruction  to  the  effect  that  if  the  jury 
found  that  the  allegation  of  a  promise  to  pay  had  been  fraudulently 
made  for  the  purpose  of  conferring  jurisdiction  on  the  Texas  court, 
they  would  find  for  the  appellant.  Conceding  that  the  averments  amount 
to  a  declaration  of  an  express  promise  to  pay,  as  a  distinct  cause  of  ac- 
tion, it  was  by  no  means  necessary  to  the  court's  jurisdiction,  or  even  to 
appellee's  right  of  recovery.  There  was  an  implied  promise  to  pay  aris- 
ing from  the  conversion  charged,  and  if  appellee  chose  to  waive  the  tort 
and  sue  for  the  conversion  and  upon  the  implied  promise,  he  could  do 
so.  And  inasmuch  as  the  plaintiff  alleged  the  specific  number  and  value 
of  the  converted  property  and  that  appellant  was  a  nonresident,  he  was 
authorized  to  sue  by  attachment,  as  he  did,  in  the  proper  court  of  this 
State.  (Rev.  Stats.,  art.  186,  clause  2;  and  art.  1194,  clause  3;  Felker 
•v.  Douglass,  57  S.  W.  Rep.,  323 ;  Gould  v.  Baker,  12  Texas  Civ.  App., 
670.)  The  issue  of  an  express  promise  is  therefore  immaterial,  par- 
ticularly in  view  of  the  fact  that  the  court  did  not  submit  it  as  a  ground 
of  recovery. 

The  special  charge  referred  to  in  the  third  assignment  to  the  effect 
that  the  verdict  should  be  for  appellant  in  event  the  jury  were  unable 
to  determine  "how  many  of  said  sheep  and  how  much  of  said  wool"  had 
been  converted,  is  inapplicable  to  the  facts  of  this  case  and  would  have 
been  misleading.  Appellee's  evidence  was  undoubtedly  such  as  to  en- 
able the  jury  to  find  that  not  les3  than  a  specified  number  of  sheep  and 
a  certain  number  of  pounds  of  wool,  having  a  distinct  market  value,  had 
been  converted  by  appellant  as  alleged,  and  for  this  appellee  was  entitled 
to  recover,  notwithstanding  his  failure  to  show  the  precise  extent  of  a 
probably  greater  loss. 

For  the  purpose  of  impeaching  certain  of  appellee's  witnesses  appel- 
lant sought  to  show  that  they  conducted  or  were  habitues  of  a  disreput- 
able dancing  aggregation  in  New  Mexico.  No  authorities,  however,  are 
cited  in  opposition  to  the  court's  rulings  in  excluding  this  testimony,  and 
we  think  he  properly  did  so. 

In  the  remaining  assignments  it  is  urgently  insisted  that  the  evidence 
fails  to  support  the  verdict.    While  voluminous  and  sharply  conflicting, 
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it,  as  a  whole,  in  our  judgment  fully  supports  the  result  of  the  trial. 
For  instance,  it  is  undisputed  that  at  about  the  time  of  the  alleged  con- 
version appellant  had  his  sheep  sheared  and  changed  the  marks  of  many 
in  the  herd.  Appellee,  who  is  in  nowise  impeached,  identified  several 
hundred  parts  of  ears  taken  from  the  shearings  pens  that  showed  a 
change  of  mark  from  that  of  appellee  to  that  of  appellant.  Tom  May 
testified  that  after  the  shearing  he  saw  in  appellant's  herd  four  or  five 
hundred  that  belonged  to  others,  including  appellee.  The  testimony  of 
Mclntyre,  Cox  and  others,  tended  to  show  the  conversions  charged  and 
that  appellee's  herd  had  been  depleted  in  number  at  least  equal  to  the 
alleged  loss,  while  appellant's  had  been  correspondingly  augmented  be- 
yond what  some  of  the  evidence  indicates  was  natural.  It  is  true  that  a 
number  of  the  witnesses  by  which  these  facts  were  shown  were  impeached 
and  contradicted  and  that  appellant's  testimony  supported  his  denial  of  a 
conversion,  but  the  whole  was  for  the  jury.  Under  our  law  the  jury 
were  the  exclusive  judges  of  the  credibility  of  the  witnesses  and  the 
weight  to  be  given  to  the  testimony,  impeached,  contradicted  or  discred- 
ited though  some  of  them  may  have  been.    Judgment  affirmed. 

Affirmed. 
Writ  of  error  refused. 


Fort  Worth  &  Rio  Grande  Railway  Company  v.  B.  B.  Harrold. 

Decided  February  23,  1907. 

Completed  Sale — Evidence. 

In  a  suit  against  a  railroad  company  for  damages  caused  by  a  failure  to 
promptly  furnish  cars  for  the  shipment  of  cattle,  evidence  considered  and  held 
to  show  that  plaintiffs  purchase  of  the  cattle  was  complete  and  the  title  was 
in  him  at  the  time  of  the  damage. 

Appeal  from  the  District  Court  of  Tarrant  County.  Tried  below  be- 
fore Hon.  Mike  E.  Smith. 

C.  H.  Yoakum,  West,  Chapman  &  West  and  Theodore  Mack,  for  ap- 
pellant. 

Miller  &  Dycus,  for  appellee. 

STEPHENS,  Associate  Justice. — Appellant  failed  to  comply  with 
its  agreement  with  appellee  to  furnish  cars  on  a  given  day  at  Comanche, 
Texas,  for  the  transportation  of  several  hundred  steers  from  that  point  to 
Waxahachie,  Texas,  where  appellee  had  arranged  to  place-  them  on  feed ; 
and  the  delay  in  furnishing  the  cars  resulted  in  injury  to  the  cattle. 
The  damage,  as  fixed  by  the  verdict  and  judgment,  amounted  to  $1,000. 

Only  one  question  is  submitted  in  the  brief  of  appellant,  and  that  is, 
whether  the  court  erred  in  refusing  to  give  the  following  charge : 

"If  you  find  from  the  evidence  that  when  plaintiff  purchased  the  cat- 
tle in  question  from  J.  H.  Bryson,  it  was  agreed  and  understood  between 
Bryson  and  him  that  Bryson  was  to  deliver  said  cattle  at  Comanche, 
Texas,  and  load  them  on  the  cars  and  draw  a  draft  on  plaintiff  for  the 
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purchase  price  thereof,  in  such  event  the  cattle  were  the  property  of 
6aid  Bryson  until  the  same  were  so  loaded  on  the  cars,  and  plaintiff  can 
not  recover  for  any  damages  they  suffered  while  in  the  pens  at  Comanche, 
and  you  will  therefore  return  a  verdict  for  the  defendant." 

When  Bryson  placed  the  cattle  in  appellant's  pens  at  Comanche  ho 
made  all  the  delivery  necessary  to  pass  the  title,  if  indeed  the  title  had 
not  already  passed  to  appellee,  and  it  was  the  detention  there  till  the 
cars  were  furnished  that  caused  the  damage.  There  was  nothing  in  the 
terms  of  the  sale  from  Bryson  to  appellee  to  warrant  the  inference  that 
the  title  to  the  cattle  was  not  to  pass  till  they  were  loaded  on  the  cars. 
Harrold  testified,  and  there  was  nothing  to  the  contrary,  that  he  "just 
bought  the  cattle  in  the  pasture  for  so  many  dollars  a  head,"  and  that 
Bryson  was  to  put  them  on  the  cars  for  him  at  Comanche  without  any 
extra  pay.  When  asked  if  Bryson  was  to  deliver  them  to  him  on  board 
the  cars,  he  answered  "No,  in  the  pens."  He  further  testified:  "I  or- 
dered the  cars  myself  for  the  cattle  and  went  to  the  agent  of  the  road 
and  called  him  out  and  I  says  '0,  Hasse,  I  don't  want  no  mistake  on  this ; 
whenever  you  find  out  you  can  get  these  cars  you  notify  Bryson  here  and 
let  him  fetch  the  cattle  in  and  load  them ;  now  don't  order  them  in  with- 
out you  know  certain';  he  says  'All  right,  I  will  do  it';  then  Bryson  says 
an  order  came  to  have  them  in  at  one  o'clock,  and  I  know  I  called  him 
out  of  the  office  to  the  north  side  of  the  depot  and  told  him  to  be  careful 
about  that  because  I  didn't  want  them  jammed  up  in  the  pens  because 
the  pens  were  small ;  I  used  all  the  precaution  I  could." 

It  is  therefore  manifest  that  whatever  injury  the  cattle  sustained  after 
they  had  been  placed  in  the  pens  at  Comanche  was  appellee's  loss,  and 
the  privity  of  contract  between  him  and  appellant  certainly  entitled  him 
to  maintain  the  action.    The  judgment  is  therefore  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Burton  Lumber  Corporation  v.  City  op  Houston  bt  al. 

Decided  February  26,  1907. 

1. — Eminent  Domain — Distinction  Between  Taking  and  Damaging. 

If  private  property  is  actually  taken  for  public  use  tbe  owner  must 
be  compensated  therefor,  and  no  benefit  which  the  owner  may  receive  from  the 
public  use  to  which  his  property  is  subjected  can  be  set  off  against  the  value 
of  the  property  so  taken.  A  different  rule  applies  where  the  dominion  of  the 
owner  over  the  property  is  not  invaded  but  the  property  is  damaged  by  the 
construction  and  maintenance  of  public  works  or  ways,  and  in  such  case  the 
special  benefits  to  the  owner's  property  accruing  from  the  public  improvement 
can  be  offset  against  any  damage  caused  thereto  by  such  improvement. 

2. — Damage  to  Property— Pleading. 

Where  in  suit  for  damage  to  a  block  of  ground  consisting  of  Beveral  lots 
by  the  construction  of  a  tunnel  in  the  street  the  plaintiff's  petition  treats  his 
property  as  a  whole  and  damages  are  asked  in  a  lump  sum  for  injury  to  the 
entire  property,  and  the  evidence  showed  that  the  entire  property  was  used 
for  one  purpose  it  was  proper  for  the  court  to  submit  to  the  jury  the  issue 
of  damage  to  the  property  as  an  entirety,  although  one  of  the  lots  in  the 
block  may  have  been  damaged  more  than  the  others. 

3.— Closing  Street— Ordinance— Cause  of  Action. 

The  mere  passage  of  an  ordinance  authoriring  the  closing  of  a  street 
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would  not  give  a  cause  of  action  for  damage  to  property  abutting  on  such 
street.  Such  cause  of  action  could  only  arise  when  the  street  was  in  fact 
closed  or  discontinued;  and  the  fact  that  the  street  was  made  narrower  would 
not  be  sufficient,  provided  a  thoroughfare  was  left. 

4. — Charge — Burden  of  Proof. 

While  a  charge  upon  the  burden  of  proof  may  not  have  been  required  in  a 
given  case,  still  where  it  appears  from  the  charge  as  a  whole  that  the  jury 
could  not  have  been  misled  by  it  it  is  not  reversible  error. 

5. — Value  of  Property — Rendition  for  Taxation. 

Renditions  of  property  for  taxes  when  made  by  the  owner  or  by  his  au- 
thority or  acquiesced  in  by  him  are  admissible  in  evidence  as  a  circumstance 
tending  to  show  the  value  of  the  property  at  the  time  the  rendition  was  made. 

6. — Street  Improvement — Public  Necessity. 

The  fact  that  certain  street  improvements  are  a  public  necessity  will  not 
relieve  the  parties  responsible  from  liability  for  injury  thereby  caused  to  private 
property. 

Appeal  from  the  District  Court  of  Harris  County.  Tried  below  be- 
fore Hon.  Norman  G.  Kittrell. 

Hogg,  Watlcins  &  Jones,  for  appellant. — Where  railroad  companies 
and  a  city  take  and  damage  property  in  the  construction  of  a  tunnel 
under  the  tracks  of  the  railroads,  testimony  of  a  witness  that  the  bene- 
fits from  the  tunnel  offset  the  damages  caused  by  its  construction  is  in- 
admissible, and  the  admission  of  such  testimony  over  objection  is  reversi- 
ble error.  Gulf,  C.  &  S.  F.  Ry.  v.  Puller,  63  Texas,  472,  473 ;  Morrow 
v.  St.  Louis,  A.  &  T.  Ry.,  81  Texas,  406;  City  of  Dallas  v.  Kahn,  9 
Texas  Civ.  App.,  25,  26;  City  of  Houston  v.  Bartels,  82  S.  W.  Rep., 
324 ;  Cole  v.  St.  Louis,  34  S.  W.  Rep.,  471 ;  Hickman  v.  City  of  Kansas, 
23  Law  Rep.  Ann.,  663;  Spencer  v.  Metropolitan  St.  Ry.,  22  Law  Rep. 
Ann.,  672;  Smith  Mun.  Cor.,  sec.  1220,  p.  1219;  Elliot  Roads  and 
Streets,  sec.  246;  10  Am.  &  Eng.  Enc.  Law,  pp.  1176,  1177. 

Where  a  city  closes  a  street  and  grants  such  street  to  railroad  com- 
panies, the  abutting  property  owner  is  entitled  to  recover  damages,  be- 
cause of  such  taking  of  his  title  to  the  street.  Elliot  on  Roads  and 
Streets,  sec.  204. 

Where  damages  are  alleged  to  all  of  several  lots  and  some  of  the  tes- 
timony is  to  the  effect  that  a  portion  only  of  the  lots  are  damaged,  a 
charge  to  the  jury,  that  if  they  believe  plaintiff's  property,  describing 
all  of  the  lots,  were  damaged,  to  find  for  the  plaintiff,  misled  the  jury, 
and  required  a  finding  that  all  of  plaintiff's  property  should  be  dam- 
aged before  a  recovery  could  be  had.  Stooksbury  v.  Swan,  85  Texas, 
566 ;  Texas  &  Pac.  Ry.  v.  Geiger,  79  Texas,  13-21 ;  Western  Union  Tele- 
graph Co.  v.  Bennett,  21  S.  W.  Rep.,  699. 

A  tax  rendition  which  purports  only  to  give  a  correct  list  of  property, 
without  any  statement  of  value  by  the  party  rendering,  is  inadmissible 
on  the  trial  of  an  issue  as  to  the  fact  and  extent  of  the  damage  to  the 
property.    McLane  y.  Paschal,  74  Texas,  26. 

W.  H.  Wilson,  T.  II.  Stone  and  T.  C.  Ford,  for  appellee  City  of 
Houston. 
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John  M.  King  and  Wilson  &  Dabney,  for  appellee  I.  &  6.  N.  Ry.  Co. 
Baker,  Botts,  Parker  &  Oarwood,  for  appellee  6.  H.  &  H.  Ry.  Co. 

PLEASANTS,  Associate  Justice. — This  suit  was  brought  by  appel- 
lant against  the  city  of  Houston,  the  International  &  Great  Northern 
Railway  Company,  and  the  Galveston,  Houston  &  Henderson  Railroad 
Company,  to  recover  damages  for  alleged  injury  to  property  of  plaintiff 
situate  and  abutting  upon  Preston  Street  in  said  city,  caused  by  the 
construction  and  maintenance  by  the  defendants  of  a  tunnel  and  its 
approaches  in  that  portion  of  said  street  adjacent  to  plaintiff's  property. 

The  material  allegations  of  plaintiff's  petition  are  thus  summarized 
in  appellant's  brief : 

The  plaintiff  alleged  substantially  that  said  property  fronted  250  feet 
on  Preston  Street  and  100  feet  on  each  St.  Charles  and  Dowling 
Streets,  and  that  said  streets  were,  and  had  been  for  a  long  time  prior 
to  the  injuries  complained  of,  public  streets,  so  recognized  generally  by 
the  city  and  public,  and  shown  on  the  recognized  and  adopted  maps  of 
said  city.  That  prior  to  the  construction  of  said  tunnel  and  approaches 
it  had  ready  and  convenient  access  from  said  Preston  and  St.  Charles 
Streets,  to  and  with  the  Harrisburg  Road,  Buffalo  Street,  and  the  con- 
tinuation of  St.  Charles  Street  to  Congress  Avenue,  all  of  which  were 
public  streets,  and  had  been  for  many  years.  That  said  tunnel  and  ap- 
proaches thereto  were  constructed  and  excavated  by  the  defendant  rail- 
road companies,  under  and  by  virtue  of  the  authority,  power  and  orders 
granted  and  contained  in  an  ordinance  duly  and  regularly  passed  by  the 
city  of  Houston  on  or  about  November  30,  1903  (the  title  and  substan- 
tial provisions  of  which  were  set  out),  and  in  conjunction  with  and  under 
the  supervision  of  the  city  of  Houston,  and  under  the  general  manage- 
ment, direction  and  control  of  all  of  the  defendants. 

That  the  tunnel  and  approaches  thereto  constructed  and  excavated 
was  an  underground  tunnel,  dug  and  excavated  in  Preston  Street,  the 
approach  commencing  in  said  street,  near  Dowling  Street,  and  gradually 
descending  to  a  great  depth,  where  the  tunnel  proper  was  reached  under 
the  tracks  of  the  defendant  railroad  companies  at  their  intersection  with 
Preston  Street,  and  passed  under  said  tracks  to  the  approaches  on  the 
other  side,  there  ascending  to  the  street  levels,  one  on  Buffalo  Street  and 
one  on  the  Harrisburg  Road.  That  in  front  of  the  plaintiff's  property, 
along  the  bank  of  the  approach  to  the  tunnel,  was  constructed  and  built 
a  fence,  and  that  no  provision  was  made  in  the  construction  of  said  tun- 
nel for  access  from  Preston  and  St.  Charles  Streets  to  the  continuation 
of  St.  Charles  Street  to  Congress  Avenue,  nor  for  access  from  Preston 
and  St.  Charles  Streets  in  front  of  plaintiff's  property  with  Buffalo  Street 
and  the  Harrisburg  Road,  except  by  coming  down  Preston  Street  to  or 
about  Dowling  Street,  and  there  entering  the  tunnel.  That  Preston 
Street  has  been  so  narrowed  by  the  construction  and  excavation  of  said 
tunnel  as  to  make  the  plaintiff's  property  thereon  inaccessible,  and  to 
greatly  interfere  with  the  ingress  and  egress  thereto  and  therefrom.  That 
prior  thereto  plaintiff  had  a  wide,  commodious  street,  of  a  width  of  about 
80  feet,  in  front  thereof,  but  that  it  now  has  only  a  narrow  strip  of 
land  in  front  of  its  said  property  on  Preston  Street,  available  for  street 
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purposes,  which  is  wholly  insufficient  and  inadequate.  That  defendants 
had  fenced  Preston  Street  at  its  intersection  with  their  railroad  tracks 
and  stopped  travel  and  traffic  thereover  and  closed  same  to  public  travel. 

All  of  the  defendants  answered  by  general  denials,  and  the  defendant 
railroad  companies  specially  pleaded  that  the  construction  of  the  tunnel 
had  increased  the  value  of  plaintiff's  property.  Other  special  pleas  were 
presented  by  the  defendants,  the  nature  of  which  it  is  unnecessary  to  here 
state. 

A  trial  by  jury  in  the  court  below  resulted  in  a  verdict  and  judgment 
in  favor  of  all  the  defendants. 

The  evidence  shows  that  plaintiff  is  the  owner  of  property  described  in 
the  petition,  being  lots  three  to  eleven  inclusive  in  block  229,  south  side 
of  Buffalo  Bayou  in  the  city  of  Houston.  This  property  has  been  used 
by  appellant  for  a  number  of  years  as  a  lumber  yard  whereon  it  has  con- 
ducted its  business  of  lumber  dealer.  The  location  of  the  property, 
the  tracks  of  defendant  railways,  the  tunnel  and  the  streets  mentioned 
in  the  petition  is  shown  by  the  following  plat : 


The  tunnel  was  commenced  in  1903  and  finished  in  January,  1905. 
It  was  constructed  by  the  defendant  railway  companies  under  an  ordi- 
nance of  the  city  of  Houston,  authorizing  said  defendants  to  construct 
a  tunnel  under  their  railroad  tracks  at  the  conjunction  of  Preston  Avenue 
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with  Buffalo  Street  and  Harrisburg  Road.  The  ordinance  provides  that 
the  cost  of  construction  of  the  tunnel  and  its  approaches  shall  be  borne 
by  the  railway  companies,  but  the  city  should  share  the  cost  of  its  main- 
tenance. It  also  released  to  the  railway  companies  the  surface  way  over, 
the  railroad  tracks  which  the  city  had  theretofore  acquired  and  main- 
tained, and  authorized  the  railway  companies  to  inclose  same.  It  fur* 
ther  provided  that  said  tunnel  and  its  approaches  should  be  constructed 
in  accordance  with  plans  and  specifications  prepared  by  the  city  engineer 
and  under  the  joint  supervision  of  said  engineer  and  the  engineer  of 
the  railway  companies. 

Plaintiff's  general  manager,  D.  A.  Hagerman,  testified:  "That  St. 
Charles  Street  lies  east  of  block  229;  that  prior  to  the  construction  of 
the  tunnel,  a  man  could  travel  on  St.  Charles  Street  in  a  northerly 
direction  aeross  Preston  Street  from  the  eastern  side  of  block  229  to 
Congress  Street,  and  that  before  the  tunnel  was  built  there  was  no  ob- 
struction to  get  from  St.  Charles  Street  and  Preston  Street  to  Congress 
Street;  that  if  he  wants  to  get  to  St.  Charles  Street  now,  from  Congress, 
or  to  the  extension  of  St.  Charles  that  runs  around  into  Congress,  he  has 
to  go  through  the  lumber  yard  or  around  the  narrow  piece  of  street  left 
just  north  of  block  229.  That  to  get  from  St.  Charles  Street  to  the 
I.  &  G.  N.  depot,  as  the  situation  now  is,  he  has  to  go  out  through  the 
yard  to  Dowling  Street,  or  to  the  narrow  piece  of  street  immediately 
north  of  our  property  to  Dowling,  on  Dowling  to  Congress,  and  from 
there  to  depot.  That  the  tunnel  was  completed  some  time  in  January, 
1905.  That  the  Preston  Avenue  approach  to  the  tunnel  begins  just  to 
the  east  of  the  intersection  of  Dowling  and  Preston  Streets,  and  it  is 
about  40  feet  from  the  property  line  of  the  block  to  the  railing.  That 
the  tunnel  descends  at  quite  a  grade,  and  when  it  gets  under  the  tracks 
it  is  about  15  feet  deep,  and  after  it  runs  under  the  tracks,  one  approach 
goes  out  on  the  Harrisburg  Road  and  the  other  on  Buffalo  Street,  and 
there  is  now  no  continuation  of  Preston  Street  to  the  Harrisburg  Road, 
except  through  the  tunnel.  That  before  the  tunnel  was  built  we  could 
get  from  Preston  Street  onto  the  Harrisburg  Road  by  passing  over  the 
railroad  tracks.  That  before  the  tunnel  was  built  a  man  traveling  on 
the  Harrisburg  Road  up  Preston  Avenue  could  get  near  our  office,  but 
now  he  has  to  come  through  the  tunnel  down  to  Dowling,  and  pass  back 
on  Preston  Avenue.  That  the  condition  of  the  strip  lying  north  of  our 
property,  between  it  and  the  tunnel,  in  rainy  weather  is  in  a  very  bad 
condition  and  impassable  for  heavy  loads.  That  there  is  no  bridge  across 
the  tunnel  at  St.  Charles  Street  for  vehicles.  That  the  street  across  the 
I.  &  G.  N.  tracks  has  been  fenced  since  the  construction  of  the  tunnel, 
and  is  now  closed,  and  can  not  be  driven  over  by  a  vehicle." 

On  cross-examination  he  testified :  "That  the  usual  method  of  travel 
to  his  property  was  out  Congress  Avenue  to  I.  &  G.  N.  depot,  upon  which 
there  was  a  good  asphalt  pavement,  and  from  there  on  a  block  pavement 
to  Preston  Street,  and  across  to  St.  Charles.  That  St.  Charles  Street 
was  not  gravelled  until  we  did  it  in  front  of  our  property;  that  Dowling 
Street  was  not  gravelled  until  the  latter  part  of  1905.  That  before  the 
tunnel  was  put  in  lots  8,  9  and  10  were  more  accessible  for  plaintiff's 
business  than  now ;  that  it  had  a  better  way  to  get  in  than  now :  it  went 
in  over  on  St.  Charles  Street.    That  the  width  of  Preston  Street  between 


368  Texas  Civil  Appeals  Reports,  Vol.  45.      [February, 

plaintiff's  property  line  and  the  railing  of  the  tunnel  in  about  20  feet  of 
the  intersection  of  Dowling  is  42  feet;  at  St.  Charles  about  47  feet; 
that  the  sidewalk  in  front  of  the  plaintiff's  property  on  Preston  Avenue 
from  the  property  line  to  the  gutter  is  11  feet  6  inches." 

On  redirect,  he  testified :  "When  lumber  shipped  us  iB  transferred  to 
I.  &  O.  N".  tracks,  it  is  stopped  east  of  the  tunnel  along  the  Harrisburg 
road,  and  is  loaded  on  the  wagons,  and  comes  out  through  the  tunnel, 
out  on  Dowling,  and  gets  from  there  to  our  place  of  business ;  that  the 
longest  timber  handled  by  us  goes  up  to  38  or  40  feet,  and  when  we  are 
handling  such  timber  it  is  not  easy  to  turn  in  a  short  space;  with  24 
foot  timber  it  is  hard  to  turn;  we  can  not  handle  24  foot  lumber  as 
easily  now  as  before  the  tunnel  was  built." 

On  recross,  he  testified:  "In  handling  long  sticks  of  timber,  it  is 
harder  turning  out  of  the  approaches,  and  is  a  hard  pull  up  the  approach, 
and  before  we  came  right  across  there  (Harrisburg  Road  to  St.  Charles 
Street),  and  came  into  the  yard." 

On  redirect,  he  testified:  "When  we  formerly  came  from  down  the 
Harrisburg  road  with  lumber  we  only  had  to  make  half  a  turn,  and 
now  we  have  to  turn  clear  around.  Lot  10  fronts  100  feet  on  Preston, 
and  is  not  as  accessible  as  it  was  before." 

Three  or  four  witnesses  testified  that  the  construction  and  mainte- 
nance of  the  tunnel  has  greatly  decreased  the  value  of  plaintiff's  property, 
the  amount  of  damage  so  sustained  by  plaintiff  as  fixed  by  said  witnesses 
was  from  $3,900  to  $5,000. 

Five  or  six  witnesses  testified  for  defendants,  that  plaintiff's  property 
was  not  damaged,  but  its  value  was  increased  by  the  construction  of 
the  tunnel.  One  of  these  witnesses  stated,  however,  that  he  could  not 
say  that  lot  5  of  plaintiff's  property  was  not  damaged,  but  in  his  opinion 
the  value  of  the  property  as  a  whole  has  not  been  diminished. 

Our  conclusion  is  that  the  evidence  sustains  the  finding  of  the  jury 
that  the  value  of  the  property  has  not  been  decreased  by  the  construc- 
tion and  maintenance  of  the  tunnel. 

The  first  assignment  of  error  is  as  follows :  "The  court  erred,  to  the 
prejudice  of  the  plaintiff,  in  allowing  the  defendant's  witness,  David 
Hannah,  over  plaintiff's  objection,  to  answer,  'I  would  consider  that  the 
advantages  derived  from  the  tunnel  being  there  would  offset  any  damage 
there  had  been  to  the  property/  in  answer  to  the  following  question, 
'Looking  at  the  whole  improvements  and  the  whole  property,  not  at  lot 
number  five  (5)  alone,  but  the  whole  thing,  has  or  has  there  not  been  any 
compensation  as  against  any  diminution  in  value  brought  about  by  these 
improvements  ?',  the  plaintiff  having  objected  to  said  question  and 
the  answer  sought,  that  there  was  no  question  of  an  offset  to  the  build- 
ing of  the  tunnel  by  any  of  the  defendants  in  this  case,  and  that  the 
question  and  the  answer  sought  thereby  were  and  would  be  immaterial, 
incompetent  and  irrelevant." 

The  first  proposition  advanced  under  this  assignment  is,  "Where  rail- 
road companies  take  and  damage  property  in  the  construction  of  a  tun- 
nel under  the  tracks  of  the  railroads,  testimony  of  a  witness  that  benefits 
from  the  tunnel  offset  the  damages  is  inadmissible  and  the  admission  of 
such  testimony  over  objection  is  reversible  error."  This,  proposition  is 
not  sound  because  it  makes  no  distinction  between  the  taking  of  property 
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and  damage  to  property.  If  property  is  actually  taken  for  public  use 
the  owner  must  be  compensated  therefor,  and  no  benefit  which  the  owner 
may  receive  from  the  public  use  to  which  his  property  is  subjected  can 
be  set"  off  against  the  value  of  the  property  so  taken.  A  different  rule 
applies  where  the  dominion  of  the  owner  over  the  property  is  not  invaded, 
but  the  property  is  damaged  by  the  construction  and  maintenance  of 
public  works  or  ways,  and  in  such  case  the  special  benefits  to  the  owner's 
property  accruing  from  the  public  improvement  can  be  offset  against 
any  damage  caused  thereto  by  such  improvement.  This  distinction  be- 
tween taking  and  damaging  property  was  pointed  out  in  the  case  of 
Settegast  v.  Railway  Co.,  12  Texas  Ct.  Hep.,  539,  and  was  the  basis  of 
the  judgment  of  this  court  affirming  the  judgment  of  the  trial  court. 
A  writ  of  error  in  that  case  was  denied  by  the  Supreme  Court  and  the 
opinion  therein  stands  as  authority  on  this  point. 

The  Texas  cases  cited  by  appellant  do  not  support  its  proposition,  as 
in  all  of  them  the  right  of  the  defendant  to  offset  damages  to  abutting 
property  caused  by  the  lawful  improvement  of  a  street  by  a  city  or  its 
use  for  right  of  way  by  a  railroad  company  by  benefits  shown  to  have 
accrued  to  the  property  by  such  public  improvement  or  use,  is  express- 
ly recognized  and  enforced.  (Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Fuller,  63 
Texas,  472;  City  of  Dallas  v.  Kahn,  9  Texas  Civ.  App.,  25.)  Authori- 
ties sustaining  the  proposition  that  in  suits  of  this  character  the  benefits 
accruing  to  the  property  should  be  considered  in  estimating  the  damages 
are  too  numerous  to  require  further  citation. 

There  is  no  contention  that  the  evidence  shows  any  actual  invasion  by 
defendants  of  plaintiff's  property.  If  it  be  conceded  that  plaintiff,  as 
an  abutting  owner,  is  at  least  prima  facie  the  owner  of  the  fee  in  a  por- 
tion of  the  street,  such  ownership  would  extend  only  to  the  centre  of 
the  street,  plaintiff  not  being  the  owner  of  the  abutting  property  on 
both  sides  of  the  street,  and  the  undisputed  evidence  shows  that  the  im- 
provements complained  of  do  not  encroach  upon  that  half  of  the  street 
lying  next  to  plaintiff's  property. 

The  second  proposition  under  this  assignment  is  as  follows:  "The 
benefits  (advantages)  sought  to  be  offset  against  the  damages  to  plain- 
tiff's property  were  not  pleaded  and  were  not  shown  to  have  been  special 
and  peculiar  to  it  and  not  received  in  common  by  the  property  owners  in 
the  community  where  plaintiff's  property  was  situate."  -As  shown  in  the 
statement  of  the  pleadings  before  set  out  the  defendant  railways  pleaded 
that  the  construction  of  the  tunnel  had  enhanced  the  value  of  plaintiff's 
property,  and  under  this  allegation  they  were  entitled  to  show  such  en- 
hancement in  value  in  offset  to  any  damages  done  the  property  by  the 
construction  of  the  tunnel.  The  objection  that  the  benefit  to  the  property 
is  not  shown  to  have  been  peculiar  to  it,  if  sound,  was  not  made  in  the 
court  below  and  therefore  can  not  be  entertained  by  this  court.  It  fur- 
ther appears  from  the  record  that  other  testimony  of  this  character  was 
introduced  without  objection  on  the  part  of  plaintiffs  and  for  that  reason 
any  error  in  the  admission  of  the  testimony  complained  of  by  the  as- 
signment was  immaterial  and  harmless. 

The  second  assignment  predicates  error  upon  the  refusal  of  the  court 
to  charge  the  jury,  at  the  request  of  plaintiff,  that  if  they  believed  from 
Vol.  XLV.  Civil— 24. 
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the  evidence  that  plaintiffs  property  "or  any  part  thereof  was  damaged 
they  should  find  for  plaintiff  the  amount  of  such  damage.  The  court 
charged  the  jury  that  if  they  believed  that  plaintiffs  property  described 
in  the  petition  as  lots  3,  4,  5,  8,  9,  10  and  11  in  block  229  was  damaged 
they  should  find  for  plaintiff  the  amount  of  such  damage.  Appellant 
contends  that  there  was  more  evidence  as  to  damage  to  lot  5  than  to  the 
remaining  lots  and  that  it  was  entitled  to  have  the  question  of  damage 
to  each  lot  considered  separately  by  the  jury.  We  do  not  think  this  con- 
tention should  be  sustained.  The  petition  treats  the  property  as  a  whole 
and  damages  are  asked  in  a  lump  sum  for  injury  to  the  entire  property. 
It  was  all  used  together  as  a  lumber  yard  and  as  one  piece  of  property 
and  the  statement  in  the  petition  of  the  numbers  of  the  lots  of  which 
the  property  was  composed  does  not  make  the  suit  one  for  damages  to 
each  lot  considered  separately.  Under  the  charge  of  the  court  plaintiff 
would  be  entitled  to  recover  damages  to  any  part  of  the  property  pro- 
vided the  benefit  to  the  whole  did  not  offset  such  damage  and  we  think 
under  the  allegations  of  the  petition  this  was  a  correct  charge. 

The  third  assignment  assails  the  verdict  on  the  ground  that  it  is  con- 
trary to  the  evidence.  This  assignment  has  been  disposed  of  by  our 
fact  conclusion  that  the  evidence  supports  the  finding  of  the  jury  that 
the  construction  of  the  tunnel  has  not  decreased  the  value  of  plaintiff's 
property. 

The  fourth  assignment  assails  the  verdict  as  being  unsupported  by  the 
evidence  in  that  the  ordinance  of  the  city  of  Houston  under  which  the 
tunnel  was  constructed  discontinues  the  use  of  Preston  Street  from  the 
beginning  of  the  approach  to  the  tunnel  near  Dowling  Street  to  the 
tracks  of  appellee  railway  companies  and  releases  and  relinquishes  to 
said  appellees  for  their  exclusive  use  and  benefit  all  said  portion  of  said 
street,  thus  taking  from  plaintiff  its  right  to  the  use  of  any  portion  of 
said  street  in  front  of  its  property. 

The  section  of  the  ordinance  upon  which  this  assignment  is  based  is 
as  follows : 

"That  whenever  said  tunnel  and  approaches  shall  be  constructed  and 
completed,  according  to  the  plans  and  specifications,  Preston  Avenue, 
Buffalo  Street  and  the  Harrisburg  Road,  from  the  beginning  of  the  ap- 
proaches on  either  side  as  thoroughfares,  and  travel,  or  right  of  travel, 
from  and  across  the  tracks  of  said  railroad  companies,  at  the  intersection 
thereof  with  said  Preston  Avenue  and  the  Harrisburg  Boad,  shall  be' 
discontinued  and  abandoned,  and  travel  thereon  shall  thereafter  be  un- 
lawful, and  henceforth  such  thoroughfares  between  the  points  designated, 
and  all  travel,  or  right  of  travel,  along  and  over  said  thoroughfares,  at 
their  intersection  with  the  tracks  of  said  railroad  companies,  shall  be 
through  and  along  said  tunnel  and  the  approaches  exclusively;  and  all 
claim  of  the  city  of  Houston  in  or  to  said  Preston  Avenue,  Buffalo 
Street  and  the  Harrisburg  Boad,  between  the  points  above  designated, 
and  any  other  along  or  under  which  said  tunnel  and  approaches  may  be 
constructed,  as  to  the  surface  portion  of  said  streets  between  said  points, 
is  hereby  relinquished  and  released  to  the  said  railroad  companies,  for 
the  sole  and  exclusive  benefit  of  them,  their  successors  and  assigns;  and 
the  said  railroad  companies  shall  have  the  right,  and  they  are  hereby 
authorized  and  empowered,  upon  the  construction  and  completion  of  said 
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tunnel  and  approaches  according  to  plans  and  specifications,  to  lay  and 
construct  all  such  additional  tracks  across  said  Preston  Avenue  and  the 
Harrisburg  road  above  said  tunnel  and  approaches  at  the  intersection 
of  said  avenue  and  road  with  the  tracks  of  said  companies,  as  they  may 
desire." 

It  may  be  conceded  that  this  ordinance  by  its  terms  does  release  to 
the  defendant  railways  all  of  the  portion  of  Preston  Avenue  described 
in  the  assignment,  but  the  undisputed  evidence  shows  that  said  portion 
of  the  street  has  not  been  discontinued  or  closed  and  along  the  entire 
front  of  plaintiff's  property  there  is  now  a  street  of  over  forty  feet  in 
width.  The  mere  passage  of  the  ordinance  authorizing  the  closing  of  the 
street  would  not  give  a  cause  of  action  for  damages  to  plaintiffs  prop- 
erty based  on  the  closing  of  the  street.  Such  cause  of  action  could  only 
arise  when  the  street  was  in  fact  closed  or  discontinued. 

The  fifth  and  sixth  assignments  present  the  same  question  in  another 
form  as  that  raised  by  the  second  assignment  and  for  the  reasons  be- 
fore stated  they  can  not  be  sustained. 

The  seventh  assignment  complains  of  the  charge  on  the  ground  that 
it  was  error  to  instruct  the  jury  "that  the  burden  of  proof  is  on  plain- 
tiff to  prove  the  facts  on  which  it  bases  its  right  to  recover."  It  may  be 
that  under  the  rule  announced  in  Stooksbury  v.  Swan,  85  Texas.  565, 
a  charge  upon  the  burden  of  proof  was  not  required  in  this  case,  but  we 
do  not  think  the  giving  of  such  charge  could  have  misled  the  jury.  Prom 
the  charge  as  a  whole  the  jury  must  have  understood  that  the  only  issue 
submitted  to  them  was  whether  plaintiff's  property  had  been  damaged  as 
alleged  and  that  this  issue  should  be  determined  by  the  preponderance 
of  the  evidence. 

The  tenth  assignment  complains  of  the  ruling  of  the  court  in  admit- 
ting in  evidence,  over  the  objection  of  plaintiff,  the  renditions  of  its 
property  for  taxes  made  by  it  to  the  city  of  Houston  for  the  year  1904. 
The  proposition  under  this  assignment  is,  in  substance,  that  a  tax  ren- 
dition which  purports  only  to  give  a  correct  list  of  property  without  any 
statement  of  value  by  the  party  rendering  is  inadmissible  as  against  such 
party  on  the  issue  of  the  value  of  the  property.  The  rendition  was  made 
by  the  general  manager  of  appellant,  and  while  the  valuation  of  the 
property  is  not  sworn  to  by  him  there  is  nothing  on  the  face  of  the 
record  of  said  rendition  to  indicate  that  the  valuation  was  not  made  by 
him,  or  if  made  by  the  assessor,  that -he  did  not  acquiesce  therein,  and 
under  the  rule  announced  in  Boyer  v.  St.  Louis,  S.  F.  &  T.  Ry.,  97 
Texas,  110,  it  was  admissible  in  evidence  as  an  admission  by  plaintiff 
as  to  the  value  of  the  property  at  the  time  the  rendition  was  made.  Of 
course  such  admission  was  not  binding  on  plaintiff,  and  could  only  be 
admitted  as  a  circumstance  tending  to  show  the  value  of  the  property. 

The  eleventh  assignment  of  error  is  as  follows :  "The  court  erred  to 
the  prejudice  of  the  plaintiff,  in  refusing  to  give  to  the  jury  speciar 
charge  number  one  (1),  requested  by  the  plaintiff,  which  was  as  follows: 
In  this  case  you  are  charged  that  there  is  no  dispute  about  the  title  of 
the  Burton  Lumber  Corporation  to  the  property  described  in  its  peti- 
tion. You  are  further  charged  that  said  property  fronting  on  Preston 
Street  and  St.  Charles  Street  gave  to  the  plaintiff,  by  reason  of  its  own- 
ership thereof,  an  easement  in  both  Preston  and  St.  Charles  Streets,  and 
the  continuation  of  the  latter,  and  a  right  to  have  the  free  and  uninter- 
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rupted  use  of  both  streets  as  the  same  was  laid  out  and  used  -before  the 
injuries  complained  of  by  plaintiff,  and  if  you  believe  from  the  evidence 
that  by  reason  of  the  construction  and  maintenance  of  the  tunnel  de- 
scribed in  plaintiff's  petition,  plaintiff's  easement  to  said  streets,  or  either 
of  them,  or  said  continuation,  has  been  taken  or  damaged,  then,  and  in 
that  event,  the  plaintiff  would  be  entitled  to  recover  damages  from  the 
defendants  for  such  taking  or  injury,  if  any."  The  court  did  not  err 
in  refusing  the  requested  charge.  As  before  stated  the  damage  to  plain- 
tiff's easement  in  the  streets  mentioned  in  the  assignment  was  not  a  tak- 
ing of  property  as  that  term  is  used  in  the  constitutional  provision  re- 
quiring compensation  for  the  taking  or  damage  to  private  property  when 
taken  or  damaged  for  public  use  or  benefit.  (  Wootters  v.  Citv  of  Crock- 
ett, 33  S.  W.  Sep.,  391.) 

The  court  expressly  told  the  jury  in  the  main  charge  that  if  they 
found  from  the  evidence  that  plaintiff's  property  was  damaged  as  claimed 
by  the  construction  of  the  tunnel  and  its  approaches  they  should  find 
for  plaintiff  the  amount  of  such  damages  against  all  of  the  defendants. 
Having  given  this  unqualified  instruction  it  was  unnecessary  to  further 
instruct  the  jury  that  the  fact  that  the  construction  of  the  tunnel  was 
a  public  necessity  would  not  relieve  the  defendants  of  liability  for  any 
damage  thereby  caused  to  plaintiff's  property,  and  there  was  no  error  in 
refusing  the  charge  to  this  effect  requested  by  the  plaintiff,  the  refusal 
-  of  which  is  complained  of  by  the  thirteenth  assignment  of  error. 

The  seventeenth  assignment  complains  of  the  following  paragraph  of 
the  court's  charge: 

"You  will  determine  the  difference  in  the  fair  and  reasonable  market 
value  of  the  property,  if  any,  immediately  before  the  work  was  done,  and 
the  same  value  immediately  afterwards,  and  if  you  believe  that  the 
plaintiff's  property  suffered  special  damage  by  reason  of  the  work  that 
was  done  in  building  the  tunnel  and  approaches,  and  was  reduced  in 
value,  you  will  find  for  plaintiff  to  the  extent  of  such  damage;  that  is, 
to  the  extent  of  the  difference,  if  any,  between  the  market  value  of  the 
property  immediately  before  and  immediately  after  the  work  was  done, 
with  interest  at  6  percent  from  January  1,  1905,  and  you  will  not  con- 
sider as  an  offset  the  general  advance  in  values  of  property  in  the  city 
or  the  general  benefits  accruing  to  property  generally  in  that  neighbor- 
hood." We  do  not  think  the  jury  would  have  understood  from  this  charge 
that  plaintiff  could  only  recover  damage  peculiar  to  itself  in  the  sense 
that  if  the  property  of  others  similarly  situated  as  that  of  plaintiff's 
was  also  damaged  plaintiff  could  not  recover.  At  any  rate  the  charge 
is  not  an  affirmative  misstatement  of  the  law  and  in  the  absence  of  a 
request  by  the  plaintiff  for  an  instruction  giving  a  fuller  statement  of 
plaintiff's  right  of  recovery  the  error,  if  any,  is  not  cause  for  reversal. 

In  what  has  been  said  we  have  disposed  of  all  the  material  questions 
.raised  by  appellant,  and  we  shall  not  discuss  the  remaining  assignments 
of  error  in  detail.     They  have  all  been  considered  and  in  our  opinion 
none  of  them  should  be  sustained. 

We  think  the  judgment  of  the  court  below  should  be  affirmed  and  it 
has  been  so  ordered. 

Affirmed. 

Writ  of  error  refused. 
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Galveston;  Harrisburg  &  San  Antonio  Railway  Company  v.  A  & 

S.  Levy. 

Decided  February  25,  1907. 

1. — Injury  to  Personal  Property — Measure  of  Damage. 

In  a  suit  for  damage  to  a  wagon  by  collision  with  a  railroad  train  the 
plaintiff  testified  as  follows:  "The  wagon  was  as  good  as  new,  and  I  paid  $130 
for  it  when  new.  I  did  not  consider  the  wagon  of  any  further  value  to  me 
and  consequently  made  a  claim  for  it,  the  amount  I  paid."  Other  testimony 
showed  that  it  cost  $40  to  repair  the  wagon  after  the  injury.  To  the  testimony 
of  the  plaintiff  the  defendant  objected  on  the  ground  that  it  did  not  tend  to 
prove  the  measure  of  plaintiff's  damage.  Held, 'the  objection  should  have  been 
sustained. 

2. — Same. 

In  the  absence  of  evidence  showing  that  property  injured  by  the  negli- 
gence of  another  has  no  market  value,  the  measure  of  damage  is  founded  upon 
the  principle  of  fair  compensation  for  the  pecuniary  loss  sustained,  and  this 
should  be  shown  by  the  difference  between  the  market  value  of  the  property 
before  and  after  the  injury,  or  the  necessary  cost  of  repairing  the  injury. 

3. — Declaration  of  Agent — Authority. 

In  a  suit  for  damage  to  a  wagon  by  a  railroad  train  the  defense  of  con- 
tributory negligence  having  been  plead  by  defendant  it  was  error  to  permit 
the  plaintiff  to  prove  a  statement  of  defendant's  agent  made  immediately  after 
the  accident,  to  the  effect  that  the  defendant  would  take  charge  of  the  wagon 
and  that  everything  would  be  fixed  up  all  right,  in  the  absence  of  evidence 
that  the  agent  had  authority  to  bind  the  defendant  by  such  admission  of  lia- 
bility. 

•  

Appeal  from  the  County  Court  of  Victoria  County.  Tried  below  be- 
fore Hon.  Ben  W.  Fly. 

Baker,  Botts,  Parker  &  Garwood  and  Proctors,  Vandenberge  &  Grain, 
for  appellant. 

PLEASANTS,  Associate  Justice. — This  suit  was  brought  by  appel- 
lees against  appellant  to  recover  the  value  of  a  delivery  wagon  belonging 
to  plaintiffs  alleged  to  have  been  negligently  destroyed  by  defendant, 
and  damages  to  a  horse  and  harness  belonging  to  plaintiffs,  which 
damage  is  also  charged  to  have  been  caused  by  defendant's  negligence. 
The  defendant  answered  by  general  exception  and  general  denial  and 
by  special  plea  of  contributory  negligence  on  the  part  of  the  person  in 
charge  of  said  property  at  the  time  it  was  injured  in  driving  across 
defendant's  track  in  front  of  an  approaching  train.  A  trial  by  jury  in 
the  court  below  resulted  in  a  verdict  and  judgment  in  favor  of  plaintiff 
in  the  sum  of  $109. 

The  evidence  shows  that  plaintiffs'  wagon  and  horse  were  struck  by 
a  train  on  defendant's  road  at  a  crossing  of  said  railway  in  the  city  of 
Victoria.  The  wagon  and  harness  were  broken  and  badly  damaged 
and  the  horse  injured. 

The  evidence  introduced  by  the  defendant  shows  that  the  cost  of 
repairing  the  injury  to  the  wagon  would  not  exceed  $40.  There  was  no 
evidence  as  to  what  was  the  market  value  of  the  wagon  either  before 
or  after  its  injury,  and  no  evidence  showing  that  it  had  no  market 
value  at  the  time.     The  only  evidence  adduced  by  the  plaintiffs  on 
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this  issue  of  the  amount  of  damage  sustained  by  them  by  reason  of 
the  injury  to  the  wagon  was  the  following  testimony  of  plaintiff, 
Simon  Levy:  "The  wagon  was  as  good  as  new,  and  I  paid  $130  for 
it  when  new.  I  did  not  consider  the  wagon  of  any  further  value 
to  me  and  consequently  made  a  claim  for  it,  the  amount  I  paid." 
This  testimony  was  admitted  over  the  objection  of  defendant  that  it 
was  irrelevant  and  did  not  tend  to  prove  the  measure  of  plaintiffs' 
damage.  The  trial  court  erred  in  overruling  this  objection  and  admit- 
ting the  testimony,  and  the  assignment  complaining  of  this  ruling 
must  be  sustained. 

The  general  rule  for  the  measure  of  damage  in  cases  of  this  charac- 
ter is  the  difference  between  the  market  value  of  the  property  before 
and  after  it  was  injured,  with  interest  from  the  date  of  the  injury. 
Where  it  appears  that  property  which  has  no  market  value  has  been 
destroyed  by  the  negligence  of  the  defendant  its  intrinsic  value  may 
be  shown  by  the  plaintiff  on  the  issue  of  the  measure  of  his  damage, 
and  under  some  circumstances  its  original  cost  might  be  considered  in 
arriving  at  its  value,  but  in  the  absence  of  evidence  showing  that  the 
property  had  no  market  value  at  the  time  it  was  destroyed,  testimony 
as  to  its  original  cost  is  not  admissible.  In  the  instant  case  the  un- 
disputed evidence  shows  that  the  property  was  not  destroyed,  and  the 
measure  of  general  damage  which,  in  all  cases  in  which  exemplary 
damages  are  not  allowed,  is  founded  upon  the  principle  of  fair  com- 
pensation for  the  pecuniary  loss  sustained,  would  be  either  the  difference 
between  the  market  value  of  the  property  before  and  after  the  injury, 
or  the  necessary  cost  of  repairing  the  injury,  and  testimony  as  to  the 
original  cost  of  the  property  is  irrelevant  and  inadmissible. 

The  seventh  assignment  of  error  presented  in  appellant's  brief  is 
as  follows: 

"The  court  erred  in  admitting  in  evidence  the  testimony  of  Simon 
Levy,  one  of  the  plaintiffs,  as  follows:  'While  I  was  at  the  scene 
of  the  accident  B.  M.  Smith,  an  agent  for  the  railway  company  came  to 
me  and  told  me  that  the  railway  would  take  charge  of  the  horse  and 
wagon  and  that  everything  would  be  fixed  up  all  right/  over  the 
defendant's  objection  that  there  was  no  testimony  in  this  cause  showing 
that  the  said  B.  M.  Smith  had  any  authority  to  bind  the  railway  com- 
pany to  take  charge  of  the  horse  and  wagon,  and  that  without  a  show- 
ing of  such  authority  no  statement  made  by  B.  M.  Smith  could  be  bind- 
ing upon  the  defendant  in  this  cause  and  that  in  the  absence  of  such 
showing  any  statement  made  by  Smith  at  the  time  of  the  accident  was 
hearsay  and  inadmissible;  as  shown  by  defendant's  bill  of  exception 
number  thirteen." 

This  assignment  must  also  be  sustained.  The  issue  of  contributory 
negligence  on  the  part  of  plaintiffs'  employe  who  was  driving  the 
horse  at  the  time  of  the  accident  was  raised  by  the  pleading  and 
evidence,  and  the  statement  of  the  agent  Smith  that  the  defendant 
would  take  charge  of  the  injured  property  and  make  everything  all 
right  was  doubtless  regarded  by  the  jury  as  an  admission  by  said 
agent  that  he  considered  the  defendant  liable  for  the  damages  to  the 
property.  Such  admission  was  not  admissible  against  the  defendant 
unless  made  by  an  alter  ego  of  the  company,  or  by  an  agent  having 
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authority  to  bind  the  company  by  such  admission.  There  was  no  evi- 
dence tending  to  show  such  authority  in  the  agent  Smith.  Missouri 
Pac.  By.  Co.  v.  Sherwood,  84  Texas,  125;  City  of  Austin  v.  Forbis, 
89  S.  W.  Bep.,  406. 

What  has  been  said  disposes  of  all  the  material  questions  presented 
in   appellant's  brief. 

For  the  errors  indicated  the  judgment  of  the  court  below  is  re- 
versed and  the  cause  remanded. 

Reversed  and  remanded. 


Gulf,  Colorado  &  Santa  Fe  Bailway  Company  v.  F.  A.  Graves. 

Decided  February  27,  1907. 

Damages — Interest — Charge. 

It  was  not  error,  in  an  action  for  injury  to  cattle  in  transportation,  to 
charge  that  plaintiff,  recovering  the  amount  of  their  depreciation  in  value  by 
defendant's  wrong,  would  also  be  entitled  to  interest  thereon  at  six  percent 
from  the  date  of  the  injury. 

Appeal  from  the  County  Court  of  Milam  County.  Tried  below  before 
Hon.  B.  B.  Pool. 

J.  W.  Terry  and  A.  H.  Culwell,  for  appellant. 

Henderson  &  LocJcett,  for  appellee. 

FISHEB,  Chief  Justice. — We  have  considered  all  of  the  assign- 
ments of  errors  and  none  are  well  taken,  and  we  will  only  specially 
mention  that  assignment  that  complains  of  the  action  of  the  trial  court 
in  instructing  the  jury  to  allow  the  plaintiff  interest  upon  the  amount 
of  damages  sustained  to  the  cattle.  We  regard  this  question  as  con- 
clusively settled  by  the  case  of  Watkins  v.  Junker,  90  Texas,  558,  and 
Texas  &  Pacific  Bailway  Company  v.  Scharbauer,  52  S.  W.  Bep.,  589, 
590.  The  last  case  cited  was  a  case  similar  to  this  where  livestock 
under  contract  of  shipment  was  injured;  the  court  instructed  the  jury 
that  the  plaintiff  was  entitled  to  interest  on  the  amount  of  damage  sus- 
tained. This  charge  was  objected  to  and  the  question  properly  raised 
by  assignments  of  errors.  The  Court  of  Civil  Appeals  of  the  Second 
District  expressly  ruled  upon  the  question  and  held  that  the  charge 
was  correct;  that  the  'court  could,  as  a  matter  of  law,  instruct  the 
jury  that  in  such  a  case  the  plaintiff  was  entitled  to  interest  on  the 
amount  of  damages  sustained.  A  writ  of  error  was  applied  for  in 
the  case  and  was  refused  by  the  Supreme  Court;  and,  as  a  matter 
of  precaution,  we  have  examined  the  application  for  the  writ  of  error 
now  on  file  in  the  Supreme  Court,  and  we  find  that  the  question  was 
there  distinctly  raised.  In  other  words,  the  application  for  writ  of 
error  contains  an  assignment  complaining  of  the  action  of  the  Court 
of  Civil  Appeals  in  sustaining  the  charge  of  the  trial  court  upon  this 
subject.  Therefore  we  must  regard  the  latter  case  as  conclusively 
settling  the  question. 

We  find  no  error  in  the  record  and  the  judgment  is  affirmed. 

Affirmed. 
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Ft.  Worth  &  Rio  Grande  Railway  Company  v.  W.  F.  Brown. 

Decided  February  27,  1907. 

1. — Amount  in  Controversy — Damages — Interest — Pleading. 

In  a  suit  in  County  Court  for  damages  to  real  property  by  burning  grass, 
etc.,  a  prayer  for  judgment  for  $995  and  for  general  relief  does  not  claim  an 
amount  beyond  the  jurisdiction  of  the  court.  Interest,  though  recoverable  in 
such  case  only  as  part  of  the  damages,  would  be  computed  to  make  up  the 
amount  of  damages  so  laid,  and  not  as  additional  general  relief. 

2. — Damage  to  Land — Pleading. 

Pleading  alleging  the  value  of  land  to  be  diminished  in  a  stated  amount 
by  fire,  is  not  subject  to  special  demurrer  for  failing  to  state  the  value  of  the 
land  before  the  burning  and  that  after  it. 

8. — Damages — Opinion — Market  Value. 

Though  there  was  no  fixed  market  value  for  growing  grass  or  for  the  land 
after  the  destruction  of  it  by  fire,  a  witness  may  give  his  opinion  as  to  the 
relative  value  of  the  land  before  and  after  the  fire,  giving  the  facts  on  which 
his  opinion  is  based. 

4. — Railway — Escape  of  Fire — Charge— Burden  of  Proof. 

An  instruction  that  a  railway  company  was  not  responsible  for  damages 
caused  by  escape  of  fire  from  its  engines  unless  it  failed  to  use  ordinary  care 
to  prevent  its  escape  was  objectionable  as  changing  the  burden  of  proof  fixed 
by  the  law  in  such  cases. 

Appeal  from  the  County  Court  of  Brown  County.  Tried  below  be- 
fore Hon.  S.  C.  Coffee. 

C.  H.  Yoakum  and  Jenkins  &  McCartney,  for  appellant. — The  court 
erred  in  entertaining  jurisdiction  of  this  case,  for  the  reason  that  the 
amount  in  controversy  is  more  than  $1,000.  City  of  Houston  v.  Lub- 
bock, 79  S.  W.  Rep.,  851 ;  Gulf,  C.  &  S.  P.  Ry.  v.  Sheperd,  76  'S.  W. 
Rep.,  800 ;  Texas  &  Pac.  Ry.  v.  Tankersley,  63  Texas,  61 ;  International 
&  G.  N.  Ry.  v.  Lewis,  23  S.  W.  Rep.,  324. 

The  court  erred  in  permitting  the  witness  to  testify  that  plaintiff's 
land  was  worth  $2.50  per  acre  less  after  it  was  burned  over  than  it  was 
before,  because  witness  showed  that  he  had  never  known  such  land  to 
sell,  and  it  appeared  from  his  own  testimony  that  he  was  not  com- 
petent to  give  the  information.  Texas  &  N.  O.  Ry.  v.  Smith,  80  S.  W. 
Rep.,  247;  Eastern  T.  Rv.  v.  Scurlock,  78  S.  AV.  Rep.,  490;  Watkins 
Land  Co.  v.  Campbell,  84  S.  W.  Rep.,  424. 

The  court  erred  in  refusing  to  give  defendant's  special  charge  No. 
1,  to  the  effect  that  the  defendant  was  not  responsible  for  the  fire, 
unless  it  failed  to  use  ordinary  care  to  prevent  its  escape,  and  that  it 
was  not  obliged  to  take  such  precautions  as  would  absolutely  prevent 
its  escape,  but  its  measure  of  duty  in  this  respect  is  that  it  use  ordinary 
care.  St.  Louis  S.  W.  Rv.  v.  Gentry,  74  S.  W.  Rep.,  607;  St.  Louis 
S.  W.  Ry.  v.  Goodnight/ 74  S.  W.  Rep.,  583;  St.  Louis  S.  W.  Ry. 
v.  Moss,  84  S.  W.  Rep.,  281 ;  St.  Louis  S.  W.  Ry.  v.  Knight,  49  S.  W. 
Rep.,  250. 

No  briefs  for  appellee  were  on  file. 
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EIDSON,  Associate  Justice. — This  is  a  suit  brought  by  the  appel- 
lee in  the  court  below  against  appellant  to  recover  damages  on  account 
of  burning  certain  grass  and  timber  on  land  of  appellee,  and  injuring 
the  land  by  such  burning.  Judgment  was  recovered  in  the  court  below 
by  appellee  for  the  sum  of  $323. 

Appellant  by  its  first  assignment  of  error  contends  that  the  court 
below  did  not  have  jurisdiction  of  this  cause  for  the  reason  that  the 
amount  in  controversy  exceeded  $1,000.  This  contention  is  based 
upon  the  prayer  in  appellee's  petition  for  judgment  for  the  sum  of 
$995  and  general  relief.  Appellant  claims  that  the  prayer  for  general 
relief  authorizes  the  recovery  of  interest  as^a  part  of  the  damages  sued 
for,  and  on  that  account  the  amount  in  controversy  would  be  $995 
plus  the  interest,  which  would  exceed  $1,000.  While  it  is  true  in  cases 
of  this  character  interest  may  be  allowed  by  way  of  indemnification 
as  a  part  of  the  damages,  it  is  never  allowed  eo  nomine,  and  in  order 
to  recover  interest,  the  damages  claimed  in  the  pleadings  must  be  laid 
in  a  sufficient  amount  to  cover  the  loss  at  the  time  of  the  accrual 
of  the  cause  of  action  and  the  interest  thereon  from  that  date  to  the 
time  of  the  trial.  (San  Antonio  &  A.  P.  Ry.  Co.  v.  Addison,  96  Texas, 
64.)  Hence  if  interest  was  recoverable  under  the  prayer  for  general 
relief,  it  could  only  be  recovered  as  a  part  of  the  $995,  the  amount  of 
damages  laid  in  the  petition,  and  that  amount  was  the  amount  in 
controversy. 

There  was  no  error  in  the  action  of  the  court  below  in  overruling 
appellant's  special  exception  to  appellee's  petition.  There  is  no  prac- 
tical difference  in  alleging  the  amount  of  the  diminished  value  of  the 
land  caused  by  the  injury,  and  in  alleging  its  value  before  and  after 
the  injury  and  leaving  it  to  a  simple  calculation  to  arrive  at  the  amount 
of  the  diminution  in  value,  as  the  same  result  is  reached.  (Denison 
&  P.  S.  By.  Co.  v.  Scholz,  44  S.  W.  Rep.,  561.) 

There  was  no  error  in  the  admission  of  the  "testimony  complained  of 
in  appellant's  third,  fourth,  fifth  and  sixth  assignments  of  error.  It 
clearly  appears  from  the  testimony  that  there  was  no  market  value 
for  grass  situated  as  and  in  the  condition  appellee's  was  at  the  time 
it  was  burned.  Hence  it  was  competent  for  the  witnesses  to  give 
their  opinions  as  to  its  value,  after  stating  the  facts  upon  which  they 
based  same,  such  as  the  character,  kind,  extent  of  growth,  etc.,  thereof. 
(Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Dunman,  85  Texas,  181;  Galveston,  H.  & 
S.  A.  Ry.  Co.  v.  Polk,  28  S.  W.  Rep.,  353.) 

Appellant's  requested  charge  No  1  was  properly  refused,  as  it  did  not 
correctly  define  the  duty  imposed  upon  appellant  under  the  circum- 
stances of  this  case,  and  would  have  changed  the  burden  of  proof 
as  fixed  by  law  in  cases  of  this  character.  (Campbell  v.  Goodwin, 
87  Texas,  273;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Johnson,  92  Texas,  591.) 

Appellant's  other  assignments  of  error  have  been  duly  considered, 
and  in  our  opinion  they  do  not  present  reversible  error. 

The  judgment  of  the  court  below  is  affirmed. 

Affirmed. 
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H.  M.  Whttakeb  et  al.  v.  Amanda  Fabris  et  al. 

Decided  March  1,  1907. 

1. — Unrecorded  Deed — Junior  Purchaser — Burden  of  Proof. 

The  burden  of  proof  is  upon  a  junior  purchaser  of  land  to  show  that  he 
had  no  notice  of  a  prior  unrecorded  deed  to  the  same  land  and  that  he  paid 
a  valuable  consideration  therefor. 

2. — Same — Sheriff's  Sale — Burden  of  Proof. 

The  burden  of  proof  is  upon  the  holder  of  a  prior  unrecorded  deed  to  show 
that  the  plaintiff  in  execution  under  which  land  is  sold  had  notice  of  such 
prior  deed  at  the  time  the  execution  was  levied.  Notice  to  the  purchaser  at  the 
execution  sale  would  not  affect  his  title  if  the  plaintiff  in  execution  had  no 
notice  at  the  time  he  acquired  Ms  judgment  or  execution  lien. 

3. — Same — Notice  of  Unrecorded  Deed. 

Although  it  appeared  from  the  mortgagor's  deed  to  the  land  in  question 
that  there  were  2,406  acres  in  the  tract,  still  a  statement  in  the  mortgage  that 
the  amount  of  land  owned  by  him  was  about  1,700  acres  was  sufficient  to  charge 
the  mortgagees  with  notice  that  a  part  of  the  original  tract  had  been  sold  by 
the  mortgagor,  and  in  a  subsequent  partition  of  the  land  between  the  mort- 
gagor and  mortgagees  the  prior  conveyances  made  by  the  mortgagor  should 
first  be  deducted  from  the  original  tract  and  only  the  remainder  partitioned. 

Appeal  from  the  District  Court  of  Anderson  County.  Tried  below 
before  Hon.  John  J.  Wqod,  Special  Judge. 

Robertson  &  Whitaker,  for  appellants. — The  judgment  of  the  Dis- 
trict Court  of  Anderson  County  in  cause  No.  1110,  Q.  W.  Copeland  et 
al.  v.  Henry  Wright,  to  partition  the  Wilson  Ewing  survey,  rendered 
on  the  15th  day  of  October,  1860,  carried  with  it  a  judgment  for  costs 
against  Copeland,  which,  by  the  terms  of  the  law  then  in  force,  fixed  a 
lien  upon  Copeland's  interest  in  this  land,  superior  to  subsequent  convey- 
ances made  by  him  to  W.  P.  Brittain  and  J.  D.  Stovall  in  1862  and 
1863;  and  therefore  the  acquisition  of  this  land  by  Bonner  &  Bonner, 
under  a  sheriff's  deed,  made  by  virtue  of  a  valid  execution  issued  on 
this  judgment,  gave  them  a  title  superior  to  that  held  by  Brittain 
and  Stovall  and  those  claiming  under  them.  Black  v.  Epperson,  40 
Texas,  186;  Cravens  v.  Wilson,  48  Texas,  338;  Sessums  v.  Botts,  34 
Texas,  335,  348 ;  Moore  v.  Letchford,  35  Texas,  209 ;  Cravens  v.  Wil- 
son, 35  Texas,  53;  Williams  v.  Murphy,  36  Texas,  173. 

When  Bonner  &  Bonner  reconveyed  to  6.  W.  Copeland  by  deed 
of  the  29th  of  March,  1876,  one-half  interest  in  the  land,  so  as  afore- 
said acquired  by  them,  such  purchase  by  Copeland  inured  to  the 
benefit  of  his  prior  vendees  Brittain  and  Stovall,  or  those  claiming  un- 
der them,  and  Copeland,  or  the  complainant  defendants,  who  claim 
through  a  deed  from  Mrs.  Copeland  as  executrix  of  G.  W.  Copeland, 


1907.]  Whitaker  v.  Farms.  379 

took  only  such  portion  as  remained  after  deducting  from  the  portion 
conveyed  to  Copeland  by  Bonner  &  Bonner,  the  amount  of  the  previous 
conveyances  to  Brittain  and  Stovall.  After-acquired  title  of  vendor 
inures  to  benefit  of  vendee.  Mays  v.  Lewis,  4  Texas,  44;  Holmes  v. 
Johns,  56  Texas,  50. 

The  deed  from  6.  W.  Copeland  to  Bonner  &  Bonner,  of  date  Novem- 
ber 23,  1874,  which  is  evidently  confirmatory  of  the  sheriffs  deed  above 
mentioned,  is  a  conveyance  of  the  interest  of  Copeland,  consisting  of 
2,567%  acres,  in  the  Wilson-Ewing  league  survey,  and  is  not  a  mere 
quit-claim,  or  conveyance  of  a  chance  of  title.  The  use  of  the  terms, 
"right  title,  interest,  claim  or  demand  I,  the  said  Cppeland,  have  in  and 
to  the  same,"  applies  to  the  whole  league,  which  is  described  in  the 
deed,  and  is  not  intended  to  limit  the  character  of  the  title  or  the  amount 
of  land  conveyed,  to  wit  2,567%  acres,  which  is  his  interest  in  the 
league.  Such  being  the  character  of  the  deed,  Copeland's  special  cove- 
nant contained  therein  (which  covenant  would  also,  if  not  expressed, 
be  implied  by  statute)  warranted  that  he  had  not  prior  thereto  con- 
veyed the  same  estate,  or  any  right,  title  or  interest  therein  to  any  other 
person. 

Prom  such  a  deed,  and  especially  the  covenant  therein,  it  would 
necessarily  follow,  that,  when  Copeland  reacquired  a  one-half  interest 
in  said  land  from  Bonner  &  Bonner  by  deed  of  March  29,  1876,  he  took 
such  one-half  interest  charged  with  and  to  be  diminished  by,  the 
conveyances  made  by  him  prior  thereto  to  Brittain  and  Stovall,  and  in 
this  partition  between  plaintiffs,  claiming  under  Bonner  &  Bonner, 
on  the  one  part,  and  complainant  defendants  claiming  under  Copeland, 
on  the  other  part,  the  Copeland  share  would  be  charged  with  the 
amount  of  land  covered  by  the  prior  conveyances  and  diminished 
to  that  extent  Garrett  v.  Christopher,  74  Texas,  453 ;  Lewis  v.  Terrell, 
26  S.  W.  Rep.,  754;  Moore  v.  Swift,  67  S.  W.  Rep.,  1065;  Lindsay  v. 
Freeman,  83  Texas,  259 ;  Bedford  v.  Bayner  Cattle  Co.,  35  S.  W.  Rep., 
933. 

John  C.  Walker  and  Baker,  Botts,  Parker  <t  Garwood,  for  appellees. 

PLEASANTS,  Associate  Justice. — This  is  a  suit  of  trespass  to 
try  title  and  for  partition  brought  by  the  appellants  against  the  appel- 
lees. The  land  involved  is  a  tract  of  2,406  acres,  a  part  of  the  Wilson 
Ewing  survey  in  Anderson  County. 

All  parties  claim  title  under  G.  W.  Copeland,  who,  prior  to  October 
15,  1860,  acquired  title  to  an  undivided  2,567^  acres  in  said  Ewing 
survey.  On  the  above  mentioned  date  Copeland  filed  suit  for  parti- 
tion in  the  District  Court  of  Anderson  County  against  his  co-owner 
of  said  survey.  A  final  judgment  was  rendered  in  this  suit  on  April 
20,  1866,  approving  the  report  of  the  commissioners  of  partition  who 
had  been  theretofore  appointed  by  the  court  to  make  partition  of  said 
survey.  This  judgment  set  aside  to  Copeland  the  tract  of  2,406  acres 
of  land  involved  in  this  suit,  and  further  adjudged  the  costs  of  the 
suit  against  each  of  the  parties  in  proportion  to  the  interest  of  each  in 
the  land  thereby  partitioned.  During  the  pendency  of  this  suit  Cope- 
land conveyed  to  W.  P.  Brittain  400  acres  and  to  J.  D.  Stovall  530 
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acres  out  of  his  interest  in  the  Ewing  league.  The  deed  from  Cope- 
land  to  Brittain  was  executed  February  11,  1862,  and  conveys  an 
undivided  400  acres.  The  deed  to  Stovall  bears  date  September  29, 
1863,  and  conveys  a  specific  tract  of  530  acres  described  by  metes  and 
bounds.  The  Brittain  deed  was  never  properly  recorded  because  of  a 
defective  acknowledgment,  and  it  does  not  appear  from  the  record 
when  the  Stovall  deed  was  recorded.  The  appellees,  who  claim  under 
the  Stovall  deed,  have  title  by  limitation  to  the  530  acres  in  addition 
to  the  title  acquired  through  said  deed.  One  of  the  appellees  who 
claimed  under  the  Brittain  deed  showed  title  by  limitation  to  200 
acres,  but  no  limitation  was  shown  by  the  appellee  claiming  the  re- 
maining 200  acres  sold  to  Brittain. 

On  the  18th  day  of  March,  1868,  Copeland  executed  a  mortgage 
in  favor  of  the  firm  of  Bonner  &  Bonner  to  secure  said  firm  in  the 
payment  of  a  note  for  $750  in  their  favor  executed  by  Copeland. 
This  mortgage  conveyed  all  of  the  mortgagor's  interest  in  the  Ewing 
league,  which  is  stated  in  the  mortgage  to  be  about  1,700  acres.  On 
November  20,  1868,  an  alias  execution  was  issued  against  Copeland 
on  the  judgment  for  costs  rendered  against  him  in  the  partition  suit 
before  mentioned.  This  execution  was  levied  on  2,567^  acres  in  the 
Ewing  league  belonging  to  Copeland  and  at  a  sale  under  said  levy 
made  on  March  2,  1869,  Bonner  &  Bonner  became  the  purchasers  and 
the  sheriff  executed  to  them  a  deed  conveying  all  the  right,  title  and 
interest  of  Copeland  in  and  to  2,567^  acres  out  of  the  Ewing  league, 
which  league  was  described  in  the  deed  by  metes  and  bounds. 

On  November  23,  1874,  Copeland  conveyed  to  Bonner  &  Bonner  all 
his  right,  title  and  interest  in  2,567%  acres  of  land  in  the  Ewing 
league.  No  description  of  the  2,567%  acres  is  given  in  this  deed, 
but  the  field  notes  of  the  league  are  set  out  therein.  The  deed  recites 
that  the  land  is  conveyed  for  a  valuable  consideration,  but  does  not 
further  state  what  the  consideration  was.  It  contains  the  following 
habendum  clause  and  covenant  of  warranty: 

"Together  with  all  and  singular  the  rights,  tenements,  hereditaments 
and  appurtenances  to  the  same  belonging  or  appertaining,  to  have 
and  to  hold  all  and  singular  the  premises  above  described  unto  the 
said  M.  H.  Bonner,  P.  W.  Bonner  and  T.  R.  Bonner,  under  the  firm 
name  and  style  of  Bonner  &  Bonner,  their  heirs  and  assigns  in  fee 
simple  forever;  and  I,  the  said  Geo.  W.  Copeland,  for  myself  and  heirs 
do  hereby  covenant  to  and  with  the  said  Bonner  &  Bonner  their  heirs 
and  assigns  to  warrant  and  forever  defend  all  and  singular  the  rights, 
title,  and  interests,  claim  and  demand  which  I  have  in  and  to  said 
land  and  premises  against  the  claims  of  all  persons  whomsoever  claim- 
ing the  same  through,  by  and  under  me." 

On  the  29th  day  of  March,  1876,  G.  W.  Copeland  by  deed  which 
recites  the  payment  of  a  valuable  consideration  to  him  (not  stated) 
conveys  to  the  same  parties  (Bonner  &  Bonner)  "2,406  acres  of  land, 
part  of  the  Wilson  Ewing  survey."  (Then  follows  field  notes  the  same 
as  contained  in  plaintiffs'  petition  and  further  describing  it  as  the  same 
land  set  apart  to  Copeland  by  the  decree  of  partition  above  mentioned), 
"To  have  and  to  hold  the  same,  together  with  all  and  singular  the 
rights,  hereditaments,  appurtenances  and  improvements  unto  the  same 


1907.]  Whitaker  v.  Farris.  381 

belonging  or  in  anywise  appertaining,  unto  them  the  said  Bonner  & 
Bonner  their  heirs  and  assigns  in  fee  simple  forever.  The  object  and 
intention  of  this  instrument  is  to  release  and  quit-claim  unto  the  said 
Bonner  &  Bonner  all  the  right,  title  and  interest  and  claim  which  I 
have  in  and  to  the  said  above  described  land." 

On  the  same  day,  the  29th  day  of  March,  1876,  Bonner  &  Bonner 
by  deed  which  recites  the  payment  of  a  valuable  consideration  (not 
stated)  convey  to  Copeland  an  unequal  (evidently  meaning  equal) 
undivided  one-half  (y2)  interest  in  and  to  2,406  acres  of  land  described 
as  set  apart  to  Copeland  by  the  decree  of  partition  above  mentioned  and 
"conveyed  to  us  by  said  Copeland  by  deed  of  even  date  herewith  .  • .  . 
...  To  have  and  to  hold  the  same  together  with  all  and  singular 
the  rights,  tenements,  appurtenances  and  improvements  unto  the  same 
belonging  unto  him  the  said  Geo.  W.  Copeland  his  heirs  and  assigns  in 
fee  simple  forever.  The  object  and  intention  of  this  instrument  being 
to  release  and  quitclaim  unto  the  said  Copeland  one-half  of  all  our  right, 
title,  interest  and  claim  in  and  to  the  said  land  and  preiniges." 

There  was  no  evidence  of  the  dealings  between  Copeland  and  Bon- 
ner &  Bonner  other  than  what  is  shown  by  the  mortgage  and  deeds 
above  mentioned. 

It  was  not  shown  that  the  plaintiff  in  the  execution  under  which 
the  2,567%  acres  of  land  was  sold  and  purchased  by  Bonner  &  Bonner 
in  1869  had  any  actual  notice  at  the  time  the  execution  was  levied 
or  prior  thereto  that  Copeland  had  made  the  conveyances  to  Brittain 
and  Stovall  before  mentioned,  and  the  only  evidence  tending  to  show 
actual  notice  to  Bonner  &  Bonner  of  these  conveyances  was  the  re- 
cital in  the  mortgage  before  mentioned,  that  the  interest  of  Copeland 
in  said  league  amounted  to  about  1,700  acres.  There  was  no  evidence 
upon  the  issue  of  payment  by  Bonner  &  Bonner  of  any  consideration 
for  the  several  conveyances  to  them  other  than  the  recitals  in  said 
instruments  of  conveyance. 

Appellants  have  acquired  title  to  all  of  the  2,406  acres  of  land  which 
was  owned  by  Bonner  &  Bonner  after  the  execution  and  exchange  of 
deeds  between  said  firm  and  G.  W.  Copeland  on  March  29,  1876,  and 
the  appellees,  other  than  those  who  claim  under  the  Brittain  and 
Stovall  deeds,  have  title,  to  all  of  said  tract  which  was  owned  by  Cope- 
land after  said  exchange  of  deeds.  The  title  of  the  appellees  claiming 
under  the  Brittain  and  Stovall  deeds  to  the  interest  in  the  land  con- 
veyed by  said  deeds  is  not  questioned,  but  the  issue  is  whether  such 
interests  shall  be  taken  from  the  whole  tract  or  be  charged  to  the  half 
interest  in  the  tract  conveyed  by  Bonner  &  Bonner  to  Copeland  on 
March  29,  J876.  The  trial  court  held  that  appellants  as  vendees 
under  Bonner  &  Bonner  took  title  to  only  one-half  the  2,406-acre  tract 
remaining  after  deducting  the  land  sold  to  Brittain  and  Stovall,  and 
rendered  judgment  accordingly. 

"Under  appropriate  assignments  of  error  appellants  assail  this  judg- 
ment upon  the  ground,  that  upon  the  facts  above  stated  Bonner  & 
Bonner  acquired  title  to  the  whole  of  the  2,406  acres  by  the  sheriff's 
sale  and  deed  of  March  2,  1869,  and  also  by  the  deed  from  Copeland 
of  November  23,  1874;  that  the  only  purpose  and  effect  of  the  deed 
from  Copeland  of  March  29,  1876,  was  to  correct  the  description  in 
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the  deeds  just  mentioned;  and  that  the  title  to  the  half  interest  in 
the  land  thereafter  conveyed  to  Copeland  by  Bonner  &  Bonner  passed 
to  Brittain  and  Stovall  by  virtue  of  the  granting  clauses  in  the  deeds 
previously  made  them  by  Copeland,  and  the  latter  therefore  only  took 
title  to  one-half  of  the  land  less  die  number  of  acres  previously  sold 
by  him  to  Brittajn  and  Stovall. 

There  being  no  evidence  showing  that  Bonner  &  Bonner  purchased 
without  notice  of  the  prior  deeds  to  Brittain  and  Stovall  or  that  they 
paid  value  for  the.  land,  as  junior  purchasers  from  Copeland  they  ac- 
quired no  title  as  against  Brittain  and  Stovall  by  the  deeds  from 
Copeland.  Watkins  v.  Edwards,  23  Texas,  443;  Hawley  v.  Bullock, 
29  Texas,  217;  Rogers  v.  Pettus,  80  Texas,  425. 

A  different  question,  however,  is  presented  when  we  come  to  con- 
sider the  effect  of  the  execution  sale  and  the  sheriff's  deed.  The  unre- 
corded deeds  of  Brittain  and  Stovall  were  void  as  to  creditors  who 
acquired  a  lien  upon  the  property  by  legal  process  unless  such  creditors 
had  notice  of  said  deeds  at  the  time  their  lien  was  acquired.  There 
is  no  evidence  that  the  plaintiff  in  the  execution  under  which  the  land 
was  sold  had  any  notice  of  the  prior  deeds  at  the  time  the  execution 
was  levied,  and  the  burden  of  showing  such  notice  would  be  upon 
those  claiming  under  said  deeds.  Notice  to  the  purchaser  at  the 
execution  sale  would  not  affect  his  title  if  the  plaintiff  in  execution  had 
no  notice  at  the  time  he  acquired  his  judgment  or  execution  lien.  Linn 
v.  Le  Compte,  47  Texas,  442;  Wright  v.  Lassiter,  71  Texas,  644; 
Barnett  v.  Squyres,  93  Texas,  193;  Turner  v.  Cochran,  94  Texas,  480. 
It  follows  from  these  established  rules  of  law  that  if  the  description 
in  the  levy  and  the  sheriff's  deed  is  sufficient  Bonner  &  Bonner  ac- 
quired title  to  all  of  the  land  by  said  levy  and  sale. 

There  is  no  statement  of  facts  in  the  record,  and  the  conclusion 
of  facts  filed  by  the  trial  judge  does  not  purport  to  copy  or  to  set 
out  the  exact  description  contained  in  the  levy  and  the  sheriff's  deed, 
and  there  seems  to  have  been  no  question  raised  on  the  trial  as  to  the 
sufficiency  of  said  description.  Under  these  facts  we  would  not  be 
justified  in  holding  that  the  descriptions  are  insufficient,  but  as  they 
appear  in  the  findings  of  fact  their  sufficiency  may  well  be  doubted. 
The  levy  seems  to  have  been  upon  an  undescribed  tract  of  2,567^ 
acres  in  the  Ewing  league,  and  at  the  time  it  was  made  the  only  land 
held  by  the  defendant  in  execution  in  said  league  was  a  tract  of 
2,406  acres.  As  before  stated,  we  do  not  think  the  question  of  the 
sufficiency  of  the  description  to  pass  title  by  a  levy  and  sheriff's  deed 
is  properly  before  us  for  decision  and  therefore  it  is  not  passed  upon. 

The  trial  court  concluded  that  whatever  might  be  the  effect  of 
the  previous  deeds  to  Bonner  &  Bonner  the  transaction  Between  them 
apd  Copeland  evidenced  by  the  deeds  of  March  29,  1876,  was  in  effect 
an  agreement  to -divide  equally  what  remained  of  the  2,406-acre  tract 
after  deducting  the  land  sold  to  Brittain  and  Stovall,  and  we  can 
not  say  that  this  conclusion  should  not  be  sustained. 

The  statement  in  the  mortgage  from  Copeland  to  Bonner  &  Bonner 
that  the  amount  of  land  owned  by  him  in  the  Ewing  survey  was  about 
1,700  acres  was,  we  think,  sufficient  to  charge  them  with  notice  of  his 
previous  conveyances  to  Brittain  and  Stovall.    The  deed  of  March  29, 
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1876,  is  a  quitclaim  and  from  the  recitals  in  the  two  deeds  between 
said  parties  executed  on  that  day  we  think  it  may  be  fairly  inferred 
that  they  were  dealing  only  with  that  portion  of  the  land  which  had  not 
been  previously  sold  to  Brittain  and  Stovall.  Bonner  &  Bonner  knew 
that  the  land  had  been  sold  to  Brittain  and  Stovall  prior  to  their 
purchase  at  sheriffs  sale;  they  also  knew  that  the  description  in  their 
previous  deeds  was  inaccurate.  Under  these  facts  it  is  not  unreason- 
able to  presume  that  in  order  to  acquire  perfect  title  to  one-half  of 
the  land  remaining  after  deducting  the  Brittain  and  Stovall  tracts 
they  were  willing  to  reconvey  to  Copeland  the  other  one-half  of  such 
remainder  and  that  this  was  the  purpose  and  intent  of  the  parties 
in  making  said  deeds. 

No  error  is  shown  by  the  assignment  complaining  of  the  judgment 
proportioning  the  costs  of  the  suit  between  the  parties  and  the  assign- 
ment is  overruled. 

What  we  have  said  disposes  of  all  of  the  questions  raised  by  the 
various  assignments.  The  views  above  expressed  require  the  affirm- 
ance of  the  judgment  of  the  court  below  and  it  has  been  so  ordered. 

Affirmed. 

Writ  of  error  refused. 


Heisig  Bice  Company  v.  Fairbanks,  Morse  &  Company. 

Decided  March  1,  1007. 

1. — Foreign  Corporation — Interstate  Transaction. 

Where  in  a  suit  by  a  foreign  corporation  against  a  citizen  of  this  State 
for  the  purchase  price  of  machinery,  there  was  nothing  in  the  pleading  of 
plaintiff  or  proof  adduced  to  show  that  the  plaintiff  was  transacting  business 
in  this  State,  it  was  not  necessary  for  the  plaintiff  to  allege  and  prove  that  it 
had  a  permit  to  do  business  in  this  State, 

ft. — Sale  of  Maohlnery — Breach  of  Warranty— Kemedy. 

Where"  the  purchaser  of  machinery  sold  under  warranty  of  fitness  and 
quality  receives  and  retains  the  same  his  remedy  for  breach  of  the  warranty 
is  suit  upon  the  warranty,  and  his  measure  of  damages  is  the  difference  be- 
tween the  market  value  of  the  machinery  delivered  and  that  contracted  for, 
and  such  consequential  damages  as  the  facts  authorize,  and  he  must  furnish 
the  evidence  on  which  a  verdict  might  be  predicated. 

3. — Undisputed  Testimony — Credibility — Question  for  Jury. 

Even  though  the  testimony  of  witnesses  as  to  an  issuable  fact  may  be 
undisputed  by  direct  testimony,  still  when  there  are  circumstances  in  evidence 
tending  to  discredit  their  testimony,  as  for  instance,  bias,  prejudice,  uncertainty, 
unwillingness  to  testify  fully  and  frankly,  or  interest  in  the  controversy  on 
the  part  of  the  witnesses,  it  is  proper  for  the  court  to  submit  the  issue  to  the 
jury. 

4. — Same — Submission  of  Issue. 

It  is  not  always  reversible  error  for  the  court  to  submit  to  the  jury  as  an 
issuable  fact  one  concerning  which  the  testimony  is  undisputed.  If  the  testi- 
mony is  overwhelmingly  in  favor  of  the  fact  it  will  not  be  presumed  that 
the  jury  were  misled  by  the  doubt  implied  by  the  submission  of  the  issue. 

« 

Appeal  from  the  District  Court  of  Jefferson  County.     Tried  below 
before  Hon  A.  T.  Watts,  Special  Judge. 
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Qreers  &  Nail,  for  appellants— The  proof  showing  the  contract  was 
made  and  to  be  performed  in  Jefferson  County,  Texas,  and  that  plaintiff 
is  a  foreign  corporation,  without  proof  or  allegation  that  it  had  a  per- 
mit to  transact  business  in  this  State,  it  could  not  maintain  this  suit, 
even  though  in  fact  the  machinery  was  shipped  from  another  State; 
and  it  was  error  to  refuse  an  instructed  verdict  for  defendant  on  that 
ground.  Chapman  v.  Hallwood  Cash  Eeg.  Co.,  73  S.  W.  Rep.,  969; 
St.  Louis  Ex.  Met.  P.  R.  Co.  v.  Beilharz,  88  S.  W.  Rep.,  512;  Taber 
v.  Interstate  Loan  .Association,  91  Texas,  92. 

The  court  erred  in  its  mandatory  instruction  to  find  for  the  plaintiff 
in  that  defendant  having  pleaded  failure  of  consideration,  under  the 
facts,  was  entitled  to  have  that  issue  submitted  to  the  jury.  Brantley 
v.  Thomas,  22  Texas,  271;  Aultman  v.  Hefner,  67  Texas,  55. 

A.  D.  Lipscomb  and  Bryan  &  McRae,  for  appellee. — There  were  no 
facts  alleged  in  defendant's  pleadings,  and  no  facts  proven  which  would 
have  justified  the  court  in  submitting  to  the  jury  anything  concerning 
the  failure  of  consideration,  as  claimed  by  defendant,  because  this  be- 
ing a  suit  for  damages  for  breach  of  warranty,  and  not  for  rescission 
of  the  contract,  the  pleadings  failed  to  allege  the  market  value  of  the 
engine  and  machinery  which  was  contracted  for,  and  what  was  the 
market  value  of  the  engine  and  machinery  as  actually  delivered;  and 
there  was  no  evidence  whatever  as  to  what  was  the  value  of  the  engine 
and  machinery  which  was  actually  delivered,  nor  was  there  any  evi- 
dence of  the  value  of  the  machinerv  which  was  actuallv  delivered, 
and  after  it  had  failed  to  operate  successfully  on  Beaumont  crude  oil, 
as  claimed  by  appellant,  and  hence  no  facts  upon  which  the  court 
and  the  jury  could  base  a  finding  of  failure  of  consideration,  and  the 
amount  thereof.  Routh  v.  Caron,  64  Texas,  289;  Aultman  v.  Hefner, 
67  Texas,  59;  Aultman  &  T.  Machinery  Co.  v.  Cappleman,  10  Texas 
Ct.  Rep.,  962,  81  S.  W.  Rep.,  1244;  George  v.  Hesse,  15  Texas  Ct.  Rep., 
824;  Mech.  Sales,  sees.  817,  1830;  2  Suth.  Dam.,  422-5;  30  Am.  &  Eng. 
Ency.  of  Law,  209  et  seq. 

GILL,  Chief  Justice. — Fairbanks,  Morse  &  Co.,  a  foreign  corpora- 
tion, sued  the  Heisig  Rice  Company,  a  domestic  corporation,  to  recover 
the  balance  due  upon  the  purchase  price  of  certain  machinery  sold  by 
the  plaintiff  to  defendants.  The  pleaded  defenses  were  breach  of  war- 
ranty of  the  quality  and  fitness  of  the  machinery  sold,  and  a  prayer 
by  way  of  cross-action  for  consequential  damages  alleged  to  have  been 
suffered  as  a  result  of  the  failure  of  the  machinery  to  come  up  to 
the  standard  contracted  for.  A  jury  trial  resulted  in  a  verdict  and 
judgment  for  plaintiff  for  the  sum  sued  for  and  defendant  has  appealed. 
The  facts  as  disclosed  by  the  record  may  be  briefly  stated  as  follows : 
The  plaintiff  was  a  foreign  corporation  engaged  in  the  manufacture 
and  sale  of  engines  and  having  an  office  in  St.  Louis,  Missouri.  The 
defendant  is  a  Texas  corporation  engaged  in  the  irrigation  and  raising 
of  rice  in  Jefferson  County.  In  the  early  part  of  the  year  1902  the 
defendant  ordered  from  the  plaintiff,  on  terms  stipulated  in  the  order, 
one  twenty-eight  horsepower  gasoline  engine,  the  seller  being  at  the 
time  advised  that  it  would  be  used  by   the  purchaser  in  pumping 
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water  to  irrigate  a  rice  crop  during  that  year.  Phelps,  plaintiff's 
sales  agent  in  Texas,  took  the  defendant's  written  order  subject  to  the 
approval  of  his  principal  which  was  duly  had  upon  its  receipt  in  St. 
Louis.  The  seller  was  to  ship  the  machinery  at  the  named  price  and 
pay  the  freight  on  it  to  its  Texas  destination.  The  seller  guaranteed 
that  the  engine  would  operate  successfully  on  Beaumont  crude  oil  and 
develop  its  rated  horsepower  and  guaranteed  the  workmanship  and 
material  for  one  year  from  date  of  purchase.  The  machinery  was 
so  shipped,  received  and  installed.  On  the  issue  as  to  whether  the 
engine  came  up  to  the  guarantee  the  evidence  is  conflicting,  but  is 
amply  sufficient  to  support  the  conclusion  that  it  did.  We  therefore 
announce  this  conclusion  without  a  detailed  discussion  of  the  evi- 
dence. 

The  judgment  is  assailed  upon  these  grounds: 

1.  The  refusal  of  the  court  to  require  allegation  and  proof  of 
permit  of  the  plaintiff  to  do  business  in  Texas. 

2.  The  action  of  the  trial  court  in  refusing  to  submit  the  issue 
of  partial  failure  of  consideration. 

3.  The  submission  of  the  insufficiency  of  defendant's  water  supply 
as  a  possible  cause  of  its  damage. 

To  the  first  objection  the  sufficient  answer  is  that  neither  the  plead- 
ings of  plaintiff  nor  the  proof  adduced  bring  the  cause  within  the 
rule  invoked.  It  appears  from  both  that  it  was  an  interstate  trans- 
action. Miller  v.  Goodman,  91  Texas  41;  King  v.  Monitor  Drill  Co., 
15  Texas  Ct.  Eep.,  315;  Norton  v.  Thomas  &  Son,  15  Texas  Ct.  Rep., 
618. 

The  record-  suggests  a  complete  answer  to  the  second.  The  purchaser 
retained  the  machinery,  and  if  the  warranty  of  fitness  and  quality 
was  breached  his  measure  of  damages  for  the  breach  of  partial  failure 
of  consideration  was  the  difference  between  the  market  value  of  the 
machinery  delivered  and  that  contracted  for,  and  such  consequential 
damages  as  the  facts  authorized.  Aultman  v.  Hefner,  67  Texas,  55. 
But  in  such  case  it  is  necessary  for  the  purchaser  to  furnish  the  court 
and  jury  some  evidence  of  the  difference  in  value  on  which  a  verdict 
and  judgment  may  be  predicated.  This  the  defendant  has  wholly 
failed  to  do,  and  there  is  no  pretense  that  the  machinery  so  delivered 
and  retained  was  valueless,  nor  was  any  standard  furnished  for  de- 
termining how  much  less  it  was  worth  than  it  would  have  been  had  it 
measured  up  to  the  warranty.  The  second  objection  must  therefore 
be  held  untenable. 

The  plaintiff  pleaded  in  defense  to  the  cross-action  for  the  loss  of 
the  rice  crop,  which  was  alleged  to  be  -due  to  the  failure  of  the  engine 
to  pump  sufficient  water,  that  such  failure,  if  any,  was  due  either 
to  the  unskillfulness  of  defendant  in  operating  it,  or  the  lack  of 
sufficient  water  in  the  wells  which  were  relied  upon  for  a  water  supply. 
The  trial  court  submitted  to  the  jury  the  issues  whether  the  engine 
came  up  to  the  warranty,  whether  the  defendant  operated  it  unskilfully, 
and  whether  the  loss  of  the  crop  was  due  to  an  insufficient  water  sup- 
ply. The  submission  of  this  last  issue  is  the  subject  of  the  third 
objection  to  the  judgment. 
Vol.  XLV.  Civil— 26. 
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The  ground  of  the  objection  is  that  the  undisputed  proof  showed 
that  the  well  was  sufficient  to  furnish  ample  water  to  save  the  lost 
rice  crop.  In  making  out  his  cross-action  the  burden  was  as  clearly 
upon  defendant  to  show  that  he  had  sufficient  water  as  that  he  had 
planted  a  rice  crop.  One  witness,  the  -  appellant's  engineer,  testified 
that  the  capacity  of  the  well  was  measured  at  one  time  during  the 
season  and  that  it  pumped  750  gallons  of  water  per  minute  and  that 
this  was  ample  to  irrigate  the  rice  crop.  Two  other  witnesses,  to  wit, 
the  president  of  appellant  and  the  manager,  testified  that  the  well 
was  sufficient,  but  it  also  appeared  from  their  testimony  that  1902  was 
an  exceedingly  dry  year.  That  the  first  two  wells  to  which  the  engine 
was  attached  furnished  about  300  gallons  each  but  that  in  pumping 
one  for  a  while  the  water  in  both  would  be  lowered  about  ten  feet. 
That  the  engine  was  then  moved  to  the  750  gallon  well  and  that  they 
had  bored  altogether  eight  wells  in  an  effort  to  get  sufficient  water. 

Taking  into  consideration  the  relation  of  these  witnesses  to  the  de- 
fendant company,  the  fact  that  the  engine  was  retained  for  so  long 
a  time  without  protest,  and  the  other  facts  related  above,  the  conten- 
tion is  not  without  force  that  notwithstanding  there  was  no  direct 
contradiction  of  their  testimony  as  to  the  capacity  of  the  well  the 
issue  was  nevertheless  for  the  jury.  Heierman  v.  Robinson,  63  S.  W. 
Sep.,  657;  International  &  Q.  N.  Ry.  Co.  v.  Johnson,  23  Texas  Civ. 
App.,  184;  Turner  v.  Grobe,  24  Texas  Civ.  App.,  557;  Cheatham 
v.  Riddle,  12  Texas,  112;  Coats  v.  Elliott,  23  Texas,  613;  Houston, 
E.  &  W.  T.  Ry.  v.  Runnels,  47  S.  W.  Rep.,  971.  In  the  case  last 
cited  Justice  Brown,  speaking  for  our  Supreme  Court,  said  upon  this 
point,  though  speaking  to  another  question:  "It  is  the  province  of  a 
jury  to  pass  upon  the  credibility  of  the  witness,  and  they  may  disregard 
the  testimony  of  a  witness  who  has  neither  been  impeached  nor  con- 
tradicted if  they  believe  his  statements  to  be  untrue  from  his  manner 
of  testifying,  prejudice  exhibited  toward  the  opposite  party,  interest 
in  the  result  of  the  litigation,  or  other  things  indicating  that  the  evi- 
dence is  unreliable." 

It  is  a  rule  of  practice  that  the  trial  court  shall  assume  as  true  such 
facts  as  have  been  established  beyond  controversy,  but  the  rule  is  even 
more  stringent  that  he  shall  submit  all  issues  of  fact  to  the  jury. 
In  a  jury  trial  it  is  beyond  his  province  and  fatal  error  to  assume 
as  established  any  material  issuable  fact.  It  is  apparent  that  whenever 
the  trial  court  in  a  jury  trial  finds  that  a  material  fact  is  testified  to 
by  one  or  more  witnesses  uncontradicted  what  his  duty  is  in  the  premises 
is  a  delicate  inquiry.  If  their  demeanor  on  the  stand  has  disclosed  bias, 
prejudice,  uncertainty  or  an  unwillingness  to  testify  fully  and  frankly, 
they  are  matters  which  the  jury  may  properly  weigh  in  determining 
their  credibility,  and  yet  it  is  obvious  that  it  is  impossible  to  embody 
such  intangible  things  in  the  record.  If  he  submits  the  issue  to  the 
jury  how  can  an  Appellate  Court  safely  conclude  that  he  has  not 
exercised  a  sound  discretion?  It  will  not  do  to  hold  that  the  trial 
court  may  submit  such  issue  only  when  the  evidences  of  insincerity 
on  the  part  of  the  witness  consist  of  interest  in  the  result  of  the  liti- 
gation or  such  other  tangible  matter  as  may  be  embodied  in  the  record 
for  the  inspection  of  the  Appellate  Court.    We  think,  therefore,  it  fol- 
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lows  that  an  Appellate  Court  should  hesitate  to  revise  such  action 
especially  where  the  verdict  may  be  justly  and  fairly  ascribed  to  other 
grounds  finding  ample  support  in  the  evidence. 

It  has  been  many  times  judicially  held  that  to  submit  as  an  issuable 
ground  of  recovery  or  defense  a  fact  established  without  conflict  is  mis- 
leading and  ground  for  reversal.  Such  are  the  cases  of  Texas  &  Pac. 
By.  v.  McKoy,  Gulf,  C.  &  S.  P.  Ey.  v.  Bowland,  and  Culpepper  v. 
I.  &  6.  N.  By.,'  all  reported  in  90  Texas,  pp.  264,  365  and  627,  respec- 
tively. But  in  each  of  those  cases  the  fact  established  and  erroneously 
submitted  as  an  issue  was  obviously  and  inevitably  true  and  did  not 
depend  for  its  truth  on  the  credibility  of  witnesses,  and  the  same  may 
be  said  of  most  of  the  other  cases  in  which  reversals  were  had  on  a  like 
assignment. 

But  conceding  that  the  issue  was  not  for  the  jury  we  are  justified 
in  holding  the  assignment  without  merit  upon  another  ground.  In 
St.  Louis  8,  W.  By.  v.  Groves,  16  Texas  Ct.  Bep.,  895,  the  court  sub- 
mitted, among  other  things,  whether  the  act  complained  of  on  the  part 
of  plaintiff  as  contributory  negligence  was,  if  negligence,  the  proximate 
cause  of  the  injury.  If  the  act  was  found  by  the  jury  to  be  negligence, 
that  it  was  a  contributing  cause  was  a  matter  about  which  there  could 
be  no  difference  of  opinion.  This  court  held  that  the  true  inquiry 
for  the  Appellate  Court  was  whether  the  jury  were  probably  misled 
by  the  submission  of  the  issue,  and  in  determining  this  question  the 
entire  charge  and  the  strength  of  the  proof  in  support  of  the  verdict 
might  be  considered.  A  judgment  for  the  plaintiff -was  affirmed  not- 
withstanding the  alleged  error,  and  our  judgment  received  the  approval 
of  the  Supreme  Court. 

In  the  three  cases  cited  supra  from  90  Texas,  the  question  involved 
was  proximate  cause  which,  in  view  of  the  peculiar  facts  of  those  cases 
and  because  of  the  difference  between  its  literal  meaning  and  its  legal 
definition,  might  easily  confuse,  the  lay  mind.  This  was  the  subject 
of  remark  in  the  Culpepper  case  and  was  given  as  a  reason  for  the 
conclusion  that  the  charge'  complained  of  was  misleading.  The  ordi- 
nary jury  might  easily  conclude  that  the  act  nearest  in  point  of  time 
to  the  accident  was  proximate  and  the  act  of  the  plaintiff  though 
established  beyond  controversy  merely  the  remote  cause.  In  such  a 
case  it  is  clearly  the  duty  of  the  court  to  instruct  the  jury  that  if  the 
act  of  the  plaintiff  and  the  quality  of  negligence  is  established  the 
finding  that  it  was  a  contributing  cause  must  follow  as  a  matter  of 

law. 

In  a  case,  however,  like  the  one  before  us  it  is  against  reason 
to  conclude  that  the  jury  were  misled  by  the  charge  to  find  against 
the  undisputed  proof,  if,  as  appellant  contends,  there  was  no  issue. 
The  overwhelming  probability  is  that  they  found  in  accordance  with 
the  facts,  and  the  evidence  strongly  supporting  the  verdict  upon  other 
issues  and  the  charge  being  clear  and  full,  we  are  justified  in  so  con- 
cluding. 

By  the  fifth  assignment  appellant  complains  of  the  refusal  to  give 
special  charge  No.  5.  It  was  properly  refused  because  it  authorized 
a  verdict  for  defendant  without  reference  to  whether  the  engine  was 
operated  by  defendant  with  reasonable  skill. 
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It  was  not  controverted  that  the  plaintiff  was  entitled  to  recover 
the  balance  alleged  to  be  due  on  the  purchase  price  of  the  machinery 
except  insofar  as  it  mighf  be  offset  by 'the  items  set  up  in  the  cross- 
action,  hence  the  court  did  not  err  in  so  instructing  the  jury.  The 
evidence  supports  the  verdict,  and  none  of  the  assignments  present 
reversible  error.    The  judgment  is  affirmed. 

AMrmed. 


H.  0.  SCRANTON  ET  AL.  V.  W.  T.  CAMPBELL  ST  AL. 

Decided  March  2,  1907. 

1. — lesulting  Trust — Construction  of  Deed. 

Two  brothers,  partners  in  business,  purchased  from  Z.  H.  (one  of  two 
heirs)  an  undivided  half  interest  in  a  tract  of  land;  they  then  purchased,  by 
bond  for  title,  from  the  administrator  of  the  other  heir,  J.  R.  D.,  the  other 
undivided  half  interest,  paying  cash  at  the  date  of  the  bond;  after  the  death 
of  one  of  the  brothers  the  said  administrator  executed  a  deed  to  the  surviving 
brother  reciting  that  it  was  in  discharge  of  the  obligations  of  the  bond  for 
title;  on  the  same  day  the  surviving  brother  executed  a  deed  to  the  heirs  of 
his  deceased  brother  reciting  a  cash  consideration  of  about  one-half  the  amount 
originally  paid  the  administrator,  but  describing  the  land  conveyed  as  his 
undivided  interest  in  the  Z.  H.  undivided  half,  which  he  and  his  deceased 
brother  had  bought  from  Z.  H.  Held,  under  all  the  evidence,  that,  notwith- 
standing the  description  in  the  deed  to  the  heirs  it  was  the  intention  of  the 
surviving  brother  to  discharge  the  resulting  trust  arising  by  reason  of  the 
administrator's  deed  to  him  and  to  make  the  heirs  of  his  brother  only  equal 
owners  with  himself  in  the  entire  tract. 

2. — Same. 

The  fact  that  a  bond  for  title  executed  by  an  administrator  in  his  own 
behalf  and  as  administrator  was  not  binding  upon  the  estate,  and  the  fact 
that  the  purchase  money  was  paid  at  the  date  of  the  bond,  about  two  years 
before  the  date  of  the  deed  executed  in  persuance  of  the  bond,  will  not  prevent 
a  trust  from  resulting  in  favor  of  the  heirs  of  a  deceased  obligee  in  the  bond 
upon  the  execution  of  the  deed  by  the  administrator  to  the  surviving  obligee. 

Appeal  from  the  District  Court  of  Harris  County.  Tried  below 
before  Hon.  Chas.  E.  Ashe. 

«7.  0.  Davis,  for  appellants. — The  trial  court  erred  in  finding  that 
the  intention  of  said  Hampton  Westcott,  in  making  the  deed  from 
himself  to  the  heirs  at  law  of  James  D.  Westcott,  was  to  vest  in  the 
heirs  of  James  D.  Westcott  the  title  to  an  undivided  one-half  of  the 
Robert  Dunman  survey,  leaving  the  title  to  the  other  undivided  one- 
half  thereof  in  said  Hampton  Westcott,  as  his  own  property. 

The  intent  of  the  parties  to  the  deed,  when  it  can  be  obtained  from 
the  instrument,  will  prevail.  The  rule  is,  that  the  intention  of  the 
grantor  is  to  be  ascertained  by  considering  all  the  provisions  of  the 
deed.  2  Devlin  on  Deeds,  par.  836 ;  Walsh  v.  Hill,  38  Cal.,  48 ;  Kimball 
v.  Semple,  25  Cal.,  449;  Pike  v.  Munroe,  36  Me.,  309;  58  Am.  Dec., 
761;  Means  v.  Presbyterian  Church,  3  Watts  &  S.,  303. 

George  H.  Breaker,  Stewart  &  Lockett,  Oreers,  Nail  &  Neblett,  Mas- 
terson,  Atkinson  &  Masterson  and  Spotts  &  Matthews,  for  appellees. 
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GILL,  Chief  Ju8TiCE.~This  is  an  action  of  trespass  to  try  title  brought 
by  H.  0.  Scranton  for  himself  and  as  next  friend  for  F.  D.  and  J.  P. 
Scranton,  Emma  Westcott,  a  feme  sole,  and  J.  P.  Westcott  for  himself 
and  as  next  friend  of  James  Westcott  Collins,  a  minor.  The  defendants 
are  W.  T.  Campbell,  George  H.  Hermann,  J.  S.  Daugherty,  E.  H. 
Devore,  the  Landslide  Oil  Company,  the  Planters  and  Mechanics  Na- 
tional Bank,  the  Guffy  Petroleum  Company,  the  Texas  Company  and 
J.  T.  Mason.  The  plaintiffs  claim  the  land  in  controversy  as  heirs 
of  J.  D.  Westcott.  J.  P.  Westcott  also  asked  that  a  deed  executed 
by  him  to  J.  T.  Mason  purporting  to  pass  his  interest  be  cancelled 
on  the  ground  that  it  had  been  procured  by  fraud.  Mason  having  sold 
his  interest  to  other  defendants,  disclaimed.  The  Texas  Company  dis- 
claimed except  as  to  a  pipe  line  easement  across  the  land.  The  J.  M. 
Guffy  Company  disclaimed  all  except  a  specific  five  acres.  The  other 
defendants  filed  general  demurrers  and  answered  by  general  denial, 
not  guilty  and  limitation.  In  response  to  the  latter  plea  J.  P.  Westcott, 
J.  P.  Scranton,  F.  D.  Scranton  and  James  W.  Collins  pleaded  minority 
and  coverture  of  their  mother,  Josie  Collins. 

The  cause  was  tried  without  a  jury  and  a  general  judgment  was 
rendered  in  favor  of  defendants  from  which  the  plaintiffs  have  ap- 
pealed. 

The  one-third  league  which  includes  the  land  in  controversy  was 
patented  by  the  State  to  Robert  Dunman.  His  two  children,  Zilphia 
and  Joseph  B.  Dunman  inherited  the  land  at  his  death.  Zilphia, 
who  married  W.  W.  Holbrook,  conveyed  on  June  6,  1873,  her  undivided 
interest  to  J.  D.  and  Hampton  Westcott.  By  this  deed  they  became 
the  joint  and  equal  owners  of  her  undivided  half  interest. 

Upon  the  death  of  Joseph  R.  Dunman,  which  occurred  April  9,  1863, 
an  administrator  was  duly  appointed  to  administer  his  estate.  The 
appointment  was  made  June  3,  1864.  On  March  12,  1873,  the  admin- 
istrator for  himself  individually  and  in  his  trust  capacity  executed  and 
delivered  to  J.  D.  and  Hampton  Westcott  his  bond  for  title  to  the 
Joseph  R.  Dunman  interest  of  738  acres  in  the  Robert  Dunman  one- 
third  league.  At  the  date  of  this  bond  for  title  J.  D.  and  Hampton 
Westcott,  who  were  brothers,  were  equal  partners  in  a  saw  mill  and 
equal  owners  of  the  land  procured  from  Zilphia  Holbrook.  The  bond 
recited  a  cash  consideration  in  coin  paid  by  the  two  brothers  and 
obligated  the  administrator  to  make  title  thereafter.  The  partnership 
relation  and  equal  ownership  above  mentioned  existed  at  the  date  of 
the  death  of  J.  D.  Westcott,  which  occurred  September  3,  1873.  His 
wife,  Emma  Westcott,  survived  him,  as  did  his  two  children,  J.  P. 
and  Josie  Westcott. 

On  November  8,  1875,  the  administrator  of  the  estate  of  Joseph 
R.  Dunman,  deceased,  having  under  proper  orders  of  the  Probate  Court 
sold  the  estate's  interest  in  the  Robert  Dunman  survey,  and  being  duly 
authorized,  executed  a  deed  to  Hampton  Westcott  the  purchaser.  On 
the  same  day  Hampton  Westcott  for  himself  and  his  deceased  brother 
executed  to  the  administrator  a  written  release  of  the  bond  for  title 
executed  in  1873.  On  the  same  day  and  for  a  recited  consideration  of 
$370  Hampton  Westcott  executed  to  the  heirs  of  J.  D.  Westcott  his 
deed  purporting  to   convey   to   them  his  undivided   interest  in   the 
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Zilphia  Holbrook  undivided  half  interest,  which  he  and  his  deceased 
brother  had  bought  from  her.  This  deed  was  placed  by  him  of  record, 
but  it  appears  that  at  the  time  none  of  the  heirs  of  Westcott  knew 
of  its  execution.  It  seems  to  have  been  a  voluntary  and  ex  parte  act 
on  the  part  of  Hampton  Westcott.  At  that  time  Mrs.  Emma  Westcott, 
the  surviving  widow,  was  a  feme  sole.  Her  son,  J.  P.  Westcott,  was 
a  minor  of  tender  age,  as  was  Josie  Westcott,  her  daughter.  The  latter 
married  in  1885  and  again  in  1888,  and  the  Collins  and  Scranton 
plaintiffs  claim  through  her.  Mrs.  Emma  Westcott  testified  that  no 
consideration  was  paid  for  the  deed.  Hampton  Westcott  was  dead 
at  the  date  of  the  trial  and  the  record  furnishes  no  direct  explanation 
of  the  transaction.  It  fairly  appears,  however,  "that  Hampton  Westcott 
took  the  deed  from  the  administrator  in  discharge  of  the  bond  for 
title  which  had  itself  been  procured  by  the  joint  payment  on  the  part 
of  himself  and  brother  of  $738. 

It  is  the  contention  of  appellants  that  by  the  force  of  these  facts 
the  heirs  of  J.  D.  Westcott  had  an  equitable  interest  of  one-half  in 
the  undivided  interest  thus  procured  from  the  administrator.  The 
appellees  contend  that  the  deed  from  Hampton  Westcott  was  in  fact 
made  by  him  in  discharge  of  this  trust,  the  legal  title  being  in  him, 
and  that  as  a  consequence  of  his  deed  to  the  heirs  the  record  was  made 
to  show  the  exact  status  of  the  two  interests.  The  suit  of  the  plain- 
tiffs is  predicated  upon  this  transaction,  their  theory  being  that  the 
trust  was  never  discharged  but  that  the  deed  from  Hampton  Westcott 
to  the  heirs  was  for  a  different  and  distinct  consideration,  and  its  legal 
effect  was  to  place  in  them  the  legal  title  to  all  the  Zilphia  Holbrook 
undivided  half  and  that  the  equitable  title  to  an  undivided  half  interest 
in  the  Joseph  B.  Dunman  undivided  one-half,  the  legal  title  to  which 
passed  to  Hampton  Westcott  by  force  of  the  administrator's  deed,  re- 
mained in  them. 

The  defendants  hold  under  duly  executed  deeds  made  upon  the 
theory  that  the  trust  was  discharged  leaving  Hampton  Westcott  and 
the  heirs  of  his  brother  equal  owners  in  undivided  interests  of  the 
entire  one-third  league.  The  facts  further  bearing  upon  these  issues 
may  as  well  be  stated  in  this  connection  and  this  question  determined 
first. 

The  only  evidence  of  the  payment  on  the  part  of  J.  D.  Westcott 
of  any  part  of  the  purchase  money  for  the  bond  for  title  was  the 
recital  in  that  instrument  and  the  recitals  in  the  release  subsequently 
executed  by  Hampton  Westcott  when  he  procured  the  final  deed  from 
the  administrator.  We  regard  this,  however,  as  ample  and  shall  treat 
the  equitable  interest  as  established. 

We  can  not  assent  to  the  contention  of  appellees  that  because  the 
bond  for  title  executed  by  the  administrator  did  not  bind  the  estate 
and  that  the  payment  on  the  part  of  J.  D.  Westcott  of  part  of  the 
consideration,  which  act  formed  the  basis  of  the  asserted  resulting 
trust,  antidated  by  about  two  years  the  deed  passing  the  title,  can  not 
be  treated  as  a  sufficient  basis  of  such  trust.  The  rule  that  the  con- 
sideration must  pass  at  the  time  the  deed  is  taken  in  order  to  give 
rise  to  such  relation,  if  applicable,  must  be  applied  to  the  substance 
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of  the  transaction,  and  to  uphold  the  appellees'  contention  would  be 
to  discard  the  substance  for  the  shadow. 

It  is  also  true  that  the  bond  for  title  can  not  be  held  a  nullity, 
for  by  its  terms  it  bound  the  administrator  personally  and  the  rights 
of  the  parties  being  thus  fixed  it  is  immaterial  ty  what  means  he  subse- 
quently made  good  his  obligation.  The  consideration  recited  in  the 
bond  for  title  was  $738,  which  was  equal  to  about  $1  per  acre  for  an 
undivided  half  interest  in  acreage  in  the  survey.  The  deed  from  Hamp- 
ton Westcott  to  the  heirs  of  J.  D.  Westcott  on  the  same  day  he  procured 
the  administrator's  deed  recited  a  consideration  which  was  equal  to 
about  half  the  purchase  price  of  the  land  procured  in  pursuance  of  the 
bond  for  title.  No  other  consideration  was  paid,  and  the  evidence  is 
insufficient  to  support  the  contention  of  plaintiffs  that  the  deed  was 
in  fact  made  to  discharge  certain  liabilities  to  his  brother  growing  out 
of  the  operation  of  the  saw  mill. 

Strongly  supporting  appellees'  contention  as  to  the  purpose  of  the 
Hampton  Westcott  deed  to  the  heirs  is  the  further  fact  that  for  years 
thereafter  the  land  was  treated  by  the  heirs  of  Westcott  as  owned  in 
undivided  interests,  one-half  by  them  and  one-half  by  Hampton  West- 
cott and  those  claiming  under  him.  He  so  treated  it  up  to  the  time 
of  his  death  without  protest  from  any  source,  and  there  was  thereafter 
a  friendly  partition  upon  this  theory.  The  land  has  been  so  bought, 
sold  and  claimed  continuously  by  all  concerned  until  a  short  time 
prior  to  the  institution  of  this  suit.  The  fact  that  the  partition  was 
lacking  in  formality  or  did  not  bind  the  minors  and  married  women 
does  not  affect  its  force  as  evidence  of  the  discharge  of  the  trust. 
Whether  binding  or  not  it  shows  the  understanding  and  construction 
of  the  parties  at  interest  from  the  date  of  the  Westcott  deed,  and  no 
act,  fact  or  circumstance  inconsistent  with  this  conclusion  is  shown 
to  have  occurred  until  the  bringing  of  this  suit. 

This  conclusion  practically  disposes  of  this  appeal.  Without  review- 
ing the  assignments  in  detail  we  hold  no  error  was  committed  in  the 
admission  or  exclusion  of  evidence  bearing  upon  this  issue. 

Insofar  as  the  claim  of  J.  P.  Westcott  is  concerned  he  could  recover 
in  no  event  unless  his  deed  to  Mason  be  set  aside,  which  by  its  terms 
conveyed  his  entire  interest  in  the  league.  In  view  of  the  further 
progress  of  this  litigation  we  find  that  the  facts  do  not  authorize 
us  to  disturb  the  finding  of  the  trial  court  upholding  that  deed. 

Under  the  fourth  assignment  the  appellants  complain  of  the  refusal 
of  the  trial  court  to  find  that  the  widow  and  heirs  of  J.  D.  Westcott 
did  not  know  of  the  deed  from  Hampton  Westcott  until  called  to  their 
attention  by  their  attorneys.  Mrs.  Emma  Westcott  testified  that  she 
knew  nothing  of  that  deed  until  it  was  called  recently  to  her  attention, 
and  her  two  children  were  too  young  at  the  date  of  its  execution  to  have 
known  of  it.  But  the  course  of  the  parties  in  after  years  with  reference 
to  their  interest  in  the  land  leaves  it  by  no  means  certain  that  the 
knowledge  did  not  come  to  them  at  a  much  earlier  date  than  that 
claimed  by  appellants.    The  assignment  can  not  be  sustained. 

The  third,  fifth,  and  sixth  assignments  have  been  disposed  of  by 
what  has  been  written. 

The  seventh  and  eighth  involve  matter  which  we  not  only  regard 
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as  immaterial  but  the  assignments  are  not  presented  in  such  a  way  as 
to  require  our  consideration.  The  same  is  true  of  assignments  from 
nine  to  forty-nine  inclusive.  We  are  of  opinion,  however,  that  their 
determination  would  not  affect  the  result  of  this  appeal.  The  judgment 
is  affirmed. 

Affirmed. 


J.  W.  PUOKETT  ET  AL.  V.  W.  J.  SOOTT  ET  AL. 
Decided  March  2,  1907. 

Landlord  and  Tenant — Holding  Over — Implied  Contract. 

The  mere  fact  that  a  tenant  holds  over  the  rented  premises  after  the  ex- 
piration of  the  term  does  not  raise  a  conclusive  presumption  that  he  holds 
under  the  terms  of  the  expired  contract.  This  presumption  is  one  of  fact  and 
may  be  rebutted  by  proof  that  he  refused  to  do  so. 

Appeal  from  the  District  Court  of  Cooke  County.  Tried  below 
before  Hon.  J.  M.  Wright. 

CiUp  &  Qiddings,  for  appellants. — When  before  the  expiration  of  his 
lease  for  1902  Puckett  notified  Scott  that  he  would  not  renew  the  lease 
for  another  year,  and  that  he  did  not  intend  to  pay  rent  after  he  sold 
out,  and  Scott  made  no  objection  thereto,  but  permitted  Puckett  to 
remain  over  another  year  without  notifying  him  that  he  intended  to  hold 
him  for  an  entire  term,  the  law  implied  an  assent  to  Puckett's  terms. 
Minor  v.  Kilgore,  38  S.  W.  Rep.,  539 ;  Shipman  v.  Mitchell,  64  Texas. 
176;  18  Am.  &  Eng.  Enc.  of  Law  (2d  ed.),  690,  697,  407. 

Davis  &  Thoma8on,  for  appellee. — The  appellant  Puqkett  having  for 
the  two  preceding  years  occupied  the  premises  under  a  yearly  contract 
at  a  rental  of  twenty-five  dollars  per  month,  and  having  at  the  expi- 
ration of  the  second  year  been  furnished  by  Scott  with  a  written  con- 
tract for  another  year,  and  said  Puckett  having  retained  the  contract 
and  occupied  the  premises  for  several  months,  he  necessarily  became 
a  tenant  for  another  year  unless  he  could  show  by  evidence  that  Scott 
had  agreed  to  a  lease  for  an  indefinite  time;  and  whether  Scott  had  or 
had  not  so  agreed,  having  been  fairly  submitted  to  the  jury,  Puckett 
has  no  just  cause  of  complaint.  Bateman  &  Bro.  v.  Maddox,  86  Texas, 
554 ;  1  Taylor  on  Landlord  and  Tenant,  sec.  22 ;  18  Am.  &  Eng.  Enc. 
of  Law  (2d  ed.),  197  and  405;  Schuyler  v.  Smith,  51  N.  Y.,  309. 

SPEER,  Associate  Justice. — R.  F.  Scott  sued  J.  W.  Puckett  and 
others  to  recover  the  sum  of  $212.50,  a  balance  claimed  to  be  due  for 
the  rent  of  a  certain  warehouse  in  the  city  of  Gainesville,  less  an  admit- 
ted credit,  the  plaintiff  claiming  that  defendant  Puckett  had  leased  the 
building  for  the  entire  year  (1903)  and  abandoned  same  in  ApriL 
and  the  building  remained  unoccupied  for  the  balance  of  the  term. 
The  other  defendants  were  sued  as  sureties  on  a  bond  executed  by 
Puckett  to  secure  the  payment  of  such  rents  as  might  be  found  to  be 
due  by  said  Puckett.  The  answer  of  defendants  tendered  the  issues 
that  the  building  was  held  under  a  rental  contract  until  such  time 
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during  the  year  1903  as  the  defendant  Puckett  could  find  a  purchaser 
for  his  business,  and  that  the  building  remained  idle  during  the  entire 
term  for  which  the  defendants  were  being  sued,  and  that  if  plaintiff 
had  used  ordinary  care  to  rent  it  he  could  have  realized  at  least  $25 
monthly,  for  which  amount  defendants  claimed  credit.  The  trial  re- 
sulted in  a  verdict  and  judgment  in  plaintiffs  favor  for  the  full  amount 
sued  for  and  defendants  have  appealed. 

The  fourth  paragraph  of  the  court's  charge  reads  as  follows:  "The 
defendant  can  not  by  notifying  the  plaintiff  that  he  did  not  want 
the  premises  for  an  entire  year  or  that  he  would  not  enter  into  a 
yearly  contract  alter  the  rights  of  the  plaintiff,  for  the  plaintiff  under 
the  law  had  a  right  to  treat  him  as  a  tenant  for  a  year  unless  de- 
fendant has  shown  by  the  evidence  that  plaintiff  waived  his  right 
so  to  hold  him."  Complaint  is  made  of  this  charge  and  we  think  justly 
so.  It  is  undisputed  that  the  prior  holding  of  appellant  had  been  by 
the  year,  and  it  would  be  true  if  he  held  over  after  the  expiration  of  his 
term  without  entering  into  a  different  contract,  either  express  or  implied, 
that  appellee  would  have  a  right  to  treat  him  as  a  tenant  for  a  year. 
In  other  words,  the  presumption  is  that  the  holding  over  is  upon  the 
terms  of  the  expired  contract,  but  this  is  only  a  presumption  of  fact 
and  may  be  rebutted  by  proof  of  a  contract  upon  different  terms.  It 
is  not  correct  to  say  that  a  tenant  under  such  circumstances  can  not, 
by  notifying  his  landlord  that  he  will  not  hold  under  the  terms  of  the 
expired  contract,  alter  the  rights  of  the  landlord.  Under  such  circum- 
stances the  rights  of  the  landlord  might  be  materially  changed.  If  the 
landlord  either  expressly  or  impliedly  accepts  the  terms  of  the  proposi- 
tion thus  made  by  the  tenant,  the  presumption  arising  from  the  holding 
over  is  rebutted,  so  that  it  becomes  a  question  of  fact  to  be  determined 
from  all  the  circumstances  whether  or  not  the  holding  over  is  under 
the  terms  of  the  expired  contract  by  reason  of  the  presumption  ad- 
verted to,  or  upon  different  terms  growing  out  of  the  refusal  of  the 
tenant  to  be  bound  thereby.  The  evidence  is  in  a  state  of  conflict  upon 
this  point  and  the  issue  should  have  been  presented  unaffected  by  the 
intimation  in  the  charge  that  the  conduct  of  appellant  in  refusing 
to  take  the  premises  for  the  year  of  1903  did  not  tend  to  establish 
a  different  agreement.  This  holding  does  not  have  the  effect  to  declare, 
as  appellee  suggests  it  would,  that  a  tenant  might  thus  withhold  his 
landlord's  premises  and  dictate  the  rental  terms.  In  such  a  case  the 
landlord,  if  he  refuses  to  accede  to  the  tenant's  proposition,  should  eject 
the  tenant   and  retake  his  property. 

The  other  assignments  present  no  error  for  which  we  would  reverse 
the  case,  although  the  seeming  contradictions  in  the  charge  brought 
about  by  suggesting  the  form  of  the  verdict  in  the  event  of  a  finding 
for  plaintiff,  and  the  intimation  that  there  was  only  one  question  of 
fact  in  the  case,  might  well  be  avoided  upon  another  trial. 

For  the  error  discussed  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 
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St.  Louis,  Sax  Francisco  ft  Texas  Railway  Company  v.  W.  W. 

Nance. 

Decided  March  2,  1907. 

1.— Charge    Practise. 

Ordinarily  a  case  will  not  be  reversed  for  the  giving  of  a  charge  at  the 
request  of  the  defendant  when  the  plaintiff  recovers. 

2. — Verdict — Joint  Negligence. 

In  a  suit  for  personal  injuries  against  two  defendants  the  court  charged 
the  jury  in  effect  that  if  they  found  both  defendants  guilty  of  negligence  to 
return  a  verdict  against  both  defendants.  The  jury  found  for  plaintiff  against 
both  defendants  but  assessed  one-half  the  verdict  against  each  defendant.  Held, 
that  one  of  the  defendants  could  not  complain  that  the  verdict  against  it  was 
for  one-half  instead  of  the  full  amount  of  the  damages. 

Appeal  from  the  District  Court  of  Warrant  County.  Tried  below  be- 
fore Hon.  Mike  E.  Smith. 

C.  H.  Yoakum,  West,  Chapman  A  West  and  Theodore  Mack,  for 
appellant,  St.  L.  S.  P.  &  T.  Ry.  Co. 

Capps  &  Cantey  and  Hanger  &  Short,  for  appellant,  Northern  Texas 
Traction  Co. 

R.  E.  L.  Boy,  R.  L.  Carlock  and  McLean  &  Scott,  for  appellee. 

SPEER,  Associate  Justice. — The  appellee  Nance  sued  the  appel- 
lants to  recover  damages  for  personal  injuries  sustained  by  himself  in 
a  collision  between  a  freight  train  and  a  street  car  belonging  to  the 
respective  appellants.  The  collision  in  which  appellee  received  his  in- 
juries occurred  at  a  crossing  in  North  Port  Worth  on  February  1, 
1905,  and  is  the  same  collision  out  of  which  arose  the  suits  of  Knowles, 
Caldwell,  Andrews,  Collins  and  Dill,  which  cases  have  heretofore  been 
disposed  of  by  us.  The  trial  resulted  in  a  verdict  and  judgment  in 
appellee's  favor  against  each  of  the  appellants  in  the  sum  of  $1,500. 

Every  question  of  law  raised  by  appellant  the  St.  Louis,  San  Fran- 
cisco &  Texas  Railway  Company  has  been  decided  adversely  to  its 
contention  in  the  cases  above  referred  to,  and  we  are  content  to  adopt 
the  conclusions  therein  announced  upon  the  issues  now  presented. 

The  greater  number  of  appellant  Northern  Texas  Traction  Company's 
assignments  are  also  controlled  by  our  conclusions  in  those  cases.  But 
we  may  add  here  that  its  complaint  to  the  effect  that  its  rights  were 
prejudiced  by  the  giving  of  special  charges  two  and  ten,  requested  by 
its  codefendant,  and  paragraph  six  of  the  court's  main  charge,  is  with- 
out merit  for  the  all-sufficient  reason  that  in  each  of  such  charges 
the  jury  was  instructed  that  if  they  found  the  facts  to  be  as  therein 
specified  to  return  a  verdict  for  the  defendant  St.  Louis,  San  Francisco 
ft  Texas  Railway  Company,  whereas  they  made  no  such  finding,  as 
evidenced  by  their  verdict  against  that  company.  The  charges  therefore 
could  not  have  misled  the  jury  to  the  Traction  Company's  prejudice. 

It  is  next  complained  that  the  following  paragraph  of  the  court's 
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charge  was  error  in  that  it  required  of  the  Traction  Company  the  ab- 
solute duty  of  seeing  that  its  track  was  clear:  "If  you  find  from  the 
evidence  that  the  defendant  Traction  Company  did  stop,  look  and  listen 
before  crossing  the  railway  track  and  were  not  guilty  of  negligence  in 
not  sending  a  man  ahead  to  ascertain  whether  a  train  was  approaching 
then  the  plaintiff  can  not  recover  as  against  the  defendant  Traction 
Company."  Ordinarily  a  case  will  not  be  reversed  for  the  giving  of  a 
charge  for  the  defendant  when  the  plaintiff  recovers.  International 
&  G.  N.  R.  R.  Co.  v.  Brice,  16  Texas  Ct.  Rep.,  1005.  Besides,  the 
charge  should  not  be  construed  to  the  effect  contended  for  by  appel- 
lant. Certainly  under  the  issues  in  this  case  the  Traction  Company 
has  no  right  to  complain  of  this  charge. 

Another  assignment  challenges  the  verdict  of  the  jury  as  being  un- 
authorized by  the  charge  of  the  court.  The  charge  was  to  the  effect 
that  if  both  defendants  were  found  to  be  negligent,  then  it  would 
make  no  difference  as  to  the  degree  of  their  respective  negligence, 
but  the  verdict  should  be  given  against  both,  whereas  the  verdict  ac- 
tually rendered  was  in  plaintiff's  favor  for  the  sum  of  "three  thousand 
dollars.  Fifteen  hundred  dollars  against  the  defendant  the  St.  Louis, 
San  Francisco  &  Texas  Railway  Company  and  fifteen  hundred  dollars 
against  the  defendant  the  Northern  Texas  Traction  Company."  Ob- 
viously the  Traction  Company  can  not  complain  that  the  verdict  against 
it  was  not  for  three  thousand  dollars  rather  than  fifteen  hundred  dol- 
lars. The  error  being  in  its  favor  should  not  reverse  the  case.  The 
judgment  of  the  District  Court  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Western  Union  Telegraph  Company  v.  J.  E.  De  Andrea. 

Decided  March  2,  1907. 

1. — Delay  In  Delivering  Telegram — Parent  and  Child — Mental  Anguish. 

A  parent  may  recover  damages  for  mental  anguish  occasioned  by  the  neg- 
ligence of  a  telegraph  company  in  delivering  a  message  whereby  the  parent  was 
prevented  from  being  with  his  infant  child  ten  months  of  age  for  the  space 
of  one  hour  before  the  child  became  unconscious  and  died. 

8. — Charge  on  Weight  of  Evidence— Positive  Error,  When. 

Where  the  evidence  was  conflicting  as  to  the  length  of  time  plaintiff  would 
have  been  with  his  sick  child  before  it  became  unconscious,  but  for  the  delay 
in  delivering  the  telegram  in  question,  it  was  error,  because  upon  the  weight 
of  the  evidence,  for  the  court  in  its  charge  to*  assume  that  but  for  such  delay 
the  plaintiff  would  have  been  with  his  child  a  certain  length  of  time.  In  a 
case  such  as  this,  where  the  law  in  a  large  measure  commits  to  the  common 
sense  and  sound  discretion  of  the  jury  the  amount  of  damages  to  be  assessed, 
it  must  affirmatively  appear  that  the  error  was  harmless,  else  the  judgment 
will  be  reversed. 

Appeal  from  the  District  Court  of  Dallas  County.     Tried  below 
before  Hon.  Richard  Morgan. 

W.  L.  Lindsley  and  Geo.  H.  Fearons,  for  appellant. — The  law  will 
not  permit  a  recovery  for  mental  suffering  resulting  by  reason  of  the 
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delay  in  the  delivery  of  a  telegram  calling  a  father  to  the  bedside 
of  his  ten-months-old  child,  where  it  appears  that  he  could  not  have  been 
with  the  child  more  than  one  hour  prior  to  the  time  it  became  uncon- 
scious, and  it  further  appears  that  he  was  with  his  child  several  days 
prior  to  its  death. 

The  undisputed  evidence  in  this  case  showing  that  the  defendant 
had  reasonable  office  hours  at  Purcell,  I.  T.,  at  the  time  the  message 
was  filed,  and  that  such  hours  were  from  8  a.  m.  to  8  p.  m.  on  week 
days,  and  from  8  a.  m.  to  10  a.  m.  and  from  4  p.  m.  to  6  p.  m.  on 
Sundays,  and  that  there  was  unavoidable  interruption  of  the  defendant's 
wires  between  Dallas  and  Purcell  between  the  hours  of  4  and  6  p.  m. 
on  Sunday,  March  20,  1904,  it  was  error  for  the  court  to  refuse  to 
instruct  the  jury  to  return  a  verdict  in  favor  of  the  defendant.  Western 
Union  Tel.  Co.  v.  Neel,  86  Texas,  368;  Western  Union  Tel.  Co.  v. 
Birge-Forbes  Co.,  69  S.  W.  Rep.,  181. 

The  court  erred  in  its  charge  to  the  jury  wherein  he  used  this 
language:  "If  the  said  telegram  had  been  delivered  to  plaintiff  by 
defendant  at  any  time  prior  to  midnight  of  Sunday,  March  20,  1904, 
plaintiff  could  and  would  have  come  to  Dallas  by  a  train  that  would 
have  put  him  into  Dallas  on  the  morning  of  Monday,  March  21,  1904, 
and  would  have  enabled  him  to  have  been  with  his  child  several  hours 
while  it  was  conscious  and  able  to  recognize  him/9  in  that  said  charge 
is  on  the  weight  of  the  evidence  and  contrary  to  the  evidence  which 
conclusively  shows  that  the  plaintiff  could  not  in  any  event  have  been 
with  his  child  more  than  one  hour  had  he  left  Purcell  at  midnight 
on  March  20,  1904. 

F.  M.  Etheridge,  Rhodes  8.  Baker  and  H.  E.  Jackson,  for  appellee. 

TALBOT,  Associate  Justice. — This  suit  was  instituted  by  appel- 
lee, DeAndrea,  to  recover  of  appellant,  the  Western  Union  Telegraph 
Company,  damages  for  an  alleged  delay  in  delivering  to  him  the 
following  telegram: 

"Dallas,  Texas,  March  20,  1904. 
Mr.  J.  E.  DeAndrea,  Purcell,  I.  T., 

Corner  First  Avenue  and  Monroe  Street. 
Come  at  once.     Baby  very  ill. 

(Signed)  R.  G.  Clem/' 

It  was  alleged,  in  substance,  that,  on  the  day  said  message  was 
accepted  by  appellant  for  transmission,  appellee's  wife  and  his  child, 
about  one  year  of  age,  were  visiting  in  Dallas,  Texas;  that  said  child 
was  then  very  ill,  and  his  wife,  with  the  view  of  advising  him  of  such 
illness  and  calling  him  to  the  bedside  of  his  said  child,  caused  to  be 
delivered  to  appellant's  agents  at  Dallas,  Texas,  about  12  o'clock, 
noon,  on  the  20th  day  of  March,  1904,  the  message  above  set  out; 
that  said  message  was  not  delivered  to  appellee  until  about  11:38 
o'clock  a.  m.,  March  21,  1904,  and  that  by  reason  of  the  delay  he 
failed  to  reach  his  child  until  the  afternoon  of  March  21,  1904;  that 
when  he  arrived  the  sickness  of  his  child  had  become  so  aggravated 


1907.'}    Western  Union  Telegraph  Company  v.  De  Andrea.       397 

it  was  no  longer  conscious  and  was  incapable  of  recognizing  appellee 
and  manifesting  any  affection  for  him  and  was  incapable  of  appreciating 
any  manifestation  on  his  part  of  affection  toward  the  child;  that  said 
child,  after  lingering  in  said  unconscious  condition  for  a  few  days, 
died  without  having  regained  consciousness  at  any  time.  It  was  further 
alleged  that  the  child  during  the  entire  night  of  March  20,  and  the 
entire  forenoon  of  March  21,  1904,  was  conscious  and  was  expecting 
appellee,  and  frequently  called  for  him;  that  it  was  very  affectionately 
disposed  toward  appellee,  and  that  had  the  message  been  delivered 
within  a  reasonable  time  appellee  could  and  would  have  left  Purcell 
on  a  train  in  time  to  have  arrived  at  the  bedside  of  his  child  before 
it  became  unconscious,  and  would  have  had  the  privilege  of  enjoying 
from  six  to  eighteen  hours  of  companionship  with  said  child  prior 
to  its  loss  of  consciousness;  that  by  reason  of  being  deprived  of  the 
society  of  his  sick  child,  and  of  seeing  it  while  it  was  conscious,  etc., 
he  has  suffered  great  mental  anguish  and  pain  to  his  damage  in  the 
sum  of  $1,900. 

Appellant  pleaded  general  and  special  demurrers,  a  general  denial 
and  especially  that  on  March  20,  1904,  it  had  and  maintained  at 
Purcell  reasonable  office  hours,  within  which  it  transacted  business 
and  that  said  office  hours  were  from  8  a.  m.  to  8  p.  m.  during  the 
week  days  and  from  8  a.  m.  to  10  a.  m.  and  from  4  p.  m.  to  6  p.  m. 
on  Sundays;  that  the  message  in  question  was  accepted  for  transmis- 
sion on  Sunday,  March  20,  1904,  but  that  it  was  not  received  by  it 
until  2:12  p.  m.  on  said  day;  that  by  reason  of  said  office  hours  it 
was  unable  to  transmit  said  message  to  Purcell  prior  to  four  and  after 
six  o'clock  oh  said  day,  and  was  unable  to  transmit  it  between  the  hours 
of  four  and  six  o'clock  p.  m.  on  said  date,  because  of  wire  trouble  on 
its  lines  caused  by  circumstances  over  which  it  had  no  control.  To 
this  defense  appellee  replied  by  supplemental  petition,  that  appellant's 
agent  to  whom  the  message  was  delivered  for  transmission  was  notified 
of  the  imperativeness  of  the  message  being  at  once  delivered,  and  that 
said  agent  did  then  and  there  contract  and  agree  that  said  message 
would  and  should  be  immediately  and  with  extraordinary  dispatch, 
transmitted  and  delivered  to  appellee  at  Purcell.  A  jury  trial  re- 
sulted in  a  verdict  and  judgment  in  favor  of  appellee  for  the  sum  of 
$1,900,  from  which  appellant  has  appealed. 

Appellant  by  its  first  assignment  of  error  contends  that  the  uncon- 
tradicted evidence  shows  that  appellee's  child  was  but  ten  months  and 
two  days  old;  that  appellee  was  denied  the  privilege  of  being  with  said 
child  only  one  hour  while  it  was  conscious;  that  under  such  circum- 
stances the  law  will  not  permit  a  recovery  for  mental  suffering  result- 
ing by  reason  of  any  delay  on  appellant's  part  to  deliver  the  message 
described  in  the  petition,  and  therefore  the  judgment  of  the  court 
below  is  contrary  to  law.  In  this  contention  we  do  not  concur.  No 
argument,  reason,  or  authority  is  presented  by  able  counsel  for  appel- 
lant to  sustain  it,  and  we  think  it  would  be  quite  difficult  to  do  so. 
That  a  parent,  under  the  circumstances  disclosed  by  the  record  in  this 
case,  would  naturally  suffer  mental  anguish  is  not,  nor  can  it  be  suc- 
cessfully denied.  Nor  do  we  understand  that  the  proposition  contended 
for  would  be  urged  but  for  the  tender  years  of  the  child.    There  was 
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evidence  tending  to  show  that  the  child  was  only  ten  months  old, 
but  that  it  was  unusually  intelligent,  greatly  attached  to  its  father  and 
capable  of  manifesting  its  affection  for  him  and  of  appreciating  the 
father's  affection  for  it.  That  it  understood  the  statements  of  others 
touching  its  father's  expected  arrival  and  shortly  before  the  loss  of 
consciousness  called  for  him.  In  the  case  of  Western  Union  Tel.  Co. 
v.  Piner,  9  Texas  Civ.  App.,  152,  the  appellee  sued  to  recover  damages 
for  delay  in  delivering  to  him  a  message  calling  him  to  the  bedside 
of  his  father  who  was  sick  at  Bonham,  Texas.  Had  the  telegram 
been  delivered  within  a  reasonable  time,  the  appellee  would  have  reached 
Bonham  in  time  to  have  been  with  his  father  three  or  four  hours  while 
he  was  conscious,  but  by  reason  of  the  negligence  of  the  company  he 
did  not  arrive  until  his  father  had  become  unconscious  and  remained 
so  until  his  death.  He  was  permitted  to  recover,  and  although  his 
right  to  do  so  was  not  denied,  yet,  clearly  such  denial,  had  it  been  made, 
would  have  been  unavailing.  If,  then,  the  mental  anguish  of  the 
plaintiff  in  this  case  would  constitute  a  basis  of  damages  in  a  case 
where  the  relative  was  older,  which,  as  said,  does  not  seem  to  be  con- 
troverted, no  satisfactory  reason  can  be  advanced,  it  occurs  to  us,  why 
it  should  not  constitute  a  like  basis  in  the  instant  case. 

The  tenth  assignment  complains  of  the  following  portion  of  the 
court's  charge:  "If  the  said  telegram  had  been  delivered  to  plaintiff 
by  defendant  at  any  time  prior  to  midnight  of  Sunday,  March  20, 
1904,  plaintiff  could  and  would  have  come  to  Dallas  by  a  train  that 
would  have  put  him  into  Dallas  on  the  morning  of  Monday,  March 
21,  1904,  and  would  have  enaBled  him  to  have  been  with  his  child 
several  hours  while  it  was  conscious  and  able  to  recognize  him."  This 
charge,  as  insisted  by  appellant,  is  clearly  upon  the  weight  of  the  evi- 
dence. As  shown,  appellee  sued  to  recover  damages  for  mental  anguish 
suffered  on  account  of  being  deprived  of  the  companionship  of  his 
child  during  such  time  as  he  would  have  been  with  the  child  while  it 
was  conscious  but  for  the  alleged  negligence  of  appellant  in  failing  to 
deliver  to  him,  within  a  reasonable  time,  the  telegram.  The  jury  was 
authorized  to,  and  doubtless  did,  conclude  that  the  longer  the  time 
that  appellee  would  have  enjoyed  such  companionship  with  his  child 
but  for  the  alleged  negligence  of  appellant,  correspondingly  greater 
was  his  mental  anguish  and  consequent  damages  resulting  from  such 
negligence.  There  was  evidence  to  the  effect  that  had  the  telegram 
been  promptly  delivered  appellee  could  and  would  have  left  Purcell 
on  a  train  passing  there  about  2  o'clock  p.  m.,  March  20,  1904,  arriving 
in  Dallas  that  night,  and  some  time  before  his  child  became  uncon- 
scious; but  such  evidence  did  not  warrant  the  assumption,  that  negli- 
gence on  the  part  of  appellant  in  failing  to  deliver  said- telegram  at  such 
time  as  would  have  enabled  appellee  to  take  that  train,  was  conclusively 
established;  and  this  assumption,  it  seems,  must  be  indulged  in  order 
to  justify  the  charge  or  statement  to  the  jury  under  consideration.  With 
reference  to  the  time  that  appellee  would  have  arrived  in  Dallas  and 
at  the  bedside  of  his  sick  child  had  the  telegram  been  delivered  in 
time  for  him  to  have  left  Purcell  during  the  night  of  March  20,  1904, 
he  testified,  (putting  it  in  narrative  form),  as  follows:  "There  was 
one  train  that  would  have  left  there  (Purcell)  Sunday  at  2  or  2:10 
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and  there  is  another  train  that  leaves  there  at  11:55  at  night.  If  I 
had  left  on  that  train  (11:55)  I  don't  know  when  I  would  have  arrived 
in  Dallas.  I  suppose  about  nine  or  ten  o'clock  the  next  morning. 
I  would  have  got  in  the  next  morning  about  nine  or  ten  o'clock.  I 
don't  know  just  exactly,  but  about  that  time.  I  was  due  in  Ft.  Worth 
at  8 :20  or  8 :40.  If  I  had  caught  that  two  o'clock  train  I  would  have 
got  here  (Dallas)  that  night.  If  I  had  got  the  message  after  two 
o'clock  I  would  have  got  here  the  next  morning  before  noon.  I  would 
have  got  to  Ft.  Worth  about  8:40  and  would  have  got  here  about 
;  10:30  which  would  have  put  me  out  to  the  house  about  eleven  o'clock." 
'Mrs.  DeAndrea,  wife  A  appellee,  testified  that  the  child  was  conscious 
until  about  twelve  o'clock  on  Monday,  March  21,  1904;  that  it  was 
unconscious  from  twelve  o'clock  noon  on  Monday  until  eleven  o'clock 
at  night.  In  this  state  of  evidence,  as  has  been  noted,  the  trial  court 
tells  the  jury,  in  effect,  that,  had  the  telegram  been  delivered  to  appel- 
lee at  any  time  prior  to  midnight  of  Sunday,  March  20,  1904,  he  could 
and  would  have  reached  Dallas  and  been  with  his  child  several  hours 
while  it  was  conscious.  This  was  error  for  which  the  case  must  be 
reversed.  The  evidence  did  not  warrant  the  unqualified  statement 
of  the  court  that,  had  the  telegram  been  delivered,  as  stated  in  the 
charge,  appellee  could  and  would  have  arrived  in  Dallas  in  time 
to  have  been  with  his  child  "several  hours  while  it  was  conscious," 
and  we  are  unable  to  say  that  the  error  did  not  materially  influence 
the  jury  in  arriving  at  the  amount  of  damages  assessed.  It  was  a 
"positive  error"  and  as  said  in  the  case  of  Gulf,  C.  &  S.  F.  By.  Co.  v. 
Johnson,  91  Texas,  569,  "the  court  can  not  enter  into  speculation  as 
to  what  conclusions  the  jury  may  have  arrived  at,  in  order  to  avoid 
the  force  and  effect  of  such  error  upon  a  verdict,  and  more  especially 
is  this  true  in  a  case  like  the  present,  when  the  law  in  a  large  measure 
commits  to  the  common  sense  and  sound  discretion  of  the  jury  the 
amount  to  be  assessed."  In  such  a  case  if  it  does  not  appear  from  the 
record  that  the  error  was  harmless  the  judgment  must  be  reversed. 
Treating  the  testimony  quoted  above,  as  does  appellee,  as  'being  in- 
definite and  leaving  the  time  .that  appellee  would  have  been  with  his 
child  while  it  was  conscious,  had  the  telegram  been  delivered  before 
midnight  Sunday,  March  20,  1904,  uncertain,  it  seems  the  jury  might 
have  found  with  equal  propriety,  had  the  question  been  left  for  their 
determination,  that  such  time  was  less  than  one  hour,  as  that  it  was 
more  than  one  hour,  and  in  such  event,  or  in  the  event  they  found 
such  time  to  be  exactly  one  hour,  it  is  quite  probable  their  verdict 
would  have  been  for  a  less  amount.  That  the  statement  under  discussion 
was  made  in  what  might  be,  ordinarily,  termed  the  introductory  part 
of  the  court's  charge  does  not  relieve  it  of  its  probable  injurious  effect. 
It  is  not  an  "isolated  clause"  of  the  charge,  as  argued  by  counsel  for 
appellee,  nor  does  it  purport  to  be  a  part  of  the  court's  statement  of  the 
issues  joined.  On  the  contrary,  it  immediately  precedes  that  portion 
of  the  charge  wherein  the  law  is  applied  to  the  facts  and  is  an  emphatic 
statement  of  an  important  fact,  involved  in  the  determination  of  the 
amount  of  appellee's  damages,  which,  in  our  opinion,  was  not  conclu- 
sively established  by  the  evidence. 
But  it  is  insisted  by  appellee  that  this  error  in  view  of  other  portions 
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of  the  court's  charge  was  harmless ;  that  in  the  submission  of  the  issues 
upon  which  appellant's  liability  was  made  to  depend,  "the  charge  does 
not  import  into  the  case  in  any  degree,  the  question  of  the  time  plain- 
tiff could  have  been  with  his  child  before  unconsciousness  began/' 
and  excluded  from  the  jury  any  irrelevant  matter  by  authorizing  thou 
to  consider  only  whether,  "plaintiff  suffered  mental  pain  and  anguish 
by  reason  of  not  having  been  with  his  child  while  it  was  conscious." 
The  language  in  quotation  marks  is  quoted  by  appellee  from  the  court's 
charge,  and  is  but  a  part  of  one  sentence  thereof,  the  remaining  portion 
of  it  being  as  follows:  "and  if  you  further  find  from  the  testimony 
before  you  that  his  failure  so  to  be  with  his  said  child  until  it  became 
unconscious  was  caused  by  the  failure  of  the  defendant  to  deliver  said* 
telegram  to  plaintiff  before  midnight  of  Sunday,  March  20,  1904/' 
and  such  failure  was  caused  by  the  negligence  of  defendant,  then  ap- 
pellee was  entitled  to  a  verdict.  It  is  clear,  we  think,  that  this 
portion  of  the  charge  does  not  cure  the  error  referred  to.  In  no 
sense  does  it  withdraw  or  qualify  the  objectionable  statement.  The  basis 
of  appellee's  action  is  for  mental  anguish  suffered  as  a  result  of  not 
being  with  his  child  the  length  of  time  he  would  have  been  with  it 
while  conscious  but  for  appellant's  alleged  negligence.  The  court  had 
already  told  the  jury  that  if  the  message  had  been  delivered  any  time 
before  midnight  of  Sunday,  March  20,  1904,  appellee  would  have  been 
with  his  child  "several  hours  while  it  was  conscious."  This  fixed  the 
time  that  appellee  was  deprived  of  being  with  his  child  while  it  was 
yet  conscious  as  an  established  fact  not  to  be  ascertained  by  the  jury, 
and  the  charge  relied  on  by  appellee  in  support  of  his  position  and 
that  quoted,  simply  submitted  to  the  jury  the  issues,  whether  appellee 
had  suffered  mental  anguish  by  reason  of  not  having  been  with  his 
child  while  conscious  and  whether  the  failure  to  deliver  the  telegram 
before  midnight  of  Sunday,  March  20,  1904,  was  negligence.  The 
question  of  the  time  appellee  could  have  been  with  his  child  while 
it  was  conscious,  having  been  thus  fixed  by  the  court's  statement  of  it, 
the  inference  is  reasonable,  if  indeed  it  does  not  necessarily  follow, 
that  the  jury  proceeded  to  consider  and  determine  only  the  issues 
above  mentioned,  and  based  their  conclusion  of  the  extent  of  appellee's 
mental  anguish  and  the  damages  sustained  by  him  in  consequence 
thereof,  upon  the  time  so  fixed. 

Again,  in  another  portion  of  the  charge  the  jury  were  told  that  "if 
they  found  for  the  appellee,  the  measure  of  his  damages  would  be  a 
reasonable  pecuniary  compensation  for  all  such  mental  pain  and  an- 
guish, if  any,  as  he  may  have  suffered  as  the  direct  result  of  not  having 
been  with  his  child  during  the  time  that  he  was  prevented  from  being 
with  his  said  child  by  defendant's  negligence."  This  charge,  if  not 
positive  error  within  itself,  in  that  it  permitted  the  jury  to  give  dam- 
ages for  mental  suffering  after  the  child  became  unconscious  up  to  the 
time  of  appellee's  arrival,  as  contended  by  the  appellant  under  its 
twelfth  assignment,  so  intensifies  the  error  of  the  statement  under  dis- 
cussion as  clearly  forbids  the  conclusion  that  it  was  harmless. 

It  is  further  insisted  that  said  statement  does  not  constitute  re- 
versible error  because  the  time  when  appellee  could .  have  reached 
the  bedside  of  his  child  and  the  time  when  said  child  became  uncon- 
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scious  is  not  definitely  shown  and  the  word  "several"  qualifying  "hours" 
means  "an  indefinite  quantity  more  than  one,"  hence  the  charge  leaveB 
the  time  appellee  could  have  been  with  his  child  while  it  was  conscious 
indefinite  and  is  not  therefore  on  the  weight  of  the  evidence.  To  this 
view  of  the  matter  we  do  not  agree.  Accepting  the  definition  given 
of  the  word  "several"  still  we  think  it  must  be  said  "that,  when  used  to 
express  time  by  the  hour  it  does  not  mean  a  fractional  part  of  an 
hour,  but  an  uncertain  number  of  hours*  not  less  than  two. 

Several  other  assignments  are  urged,  but  we  deem  it  unnecessary  to 
discuss  them.  They  have  been  considered  with  the  conclusion  reached 
that  no  reversible  error  is  disclosed  by  them. 

For  the  error  indicated  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 

Application  for  writ  of  error  dismissed. 


St.  Louis  Southwestern  Railway  Company  op  Texas  v.  Mrs. 

S.  V.  Hunt. 

Decided  March  2,  1907. 

1. — Death — Contributory  Negligence. 

In  a  suit  by  a  mother  for  the  death  of  her  son  caused  by  being  run  oyer 
by  defendant's  engine  and  cars  while  making  a  flying  switch,  evidence  consid- 
ered, and  held  to  show  contributory  negligence  on  the  part  of  deceased. 

8. — Care  to  Avoid  Injury — Question  of  Fact. 

Evidence  considered,  and  held  to  require  the  submission  to  the  jury  of  the 
issue  whether  or  not  defendant's  employes  used  the  means  at  hand  to  prevent 
the  accident  after  discovering  the  peril  of  the  deceased. 

Appeal  from  the  District  Court  of  Henderson  County.  Tried  below 
before  Hon.  B.  H.  Gardner. 

E.  B.  Perkins  and  Frost  &  Neblett,  for  appellant. — The  court  erred  in 
refusing  special  charge  No.  1,  requested  by  the  defendant,  which  is  as 
follows :  "1.  Gentlemen  of  the  jury :  You  are  instructed  that  under  the 
pleading  of  the  plaintiff,  and  the  evidence  introduced  in  this  case,  no  lia- 
bility has  been  shown  against  the  railroad  company,  and  you  are  therefore 
instructed  to  return  a  verdict  in  favor  of  the  defendant.  Texas  Ry.  Co.  v. 
Barfield,  3  S.  W.  Rep.,  665 ;  Ft.  Worth  &  D.  C.  Ry.  Co.  v.  Shetter,  94 
Texas,  196;  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Kieff,  94  Texas,  336; 
Texas  &  P.  Ry.  Co.  v.  Breadow,  90  Texas,  26;  Texas  &  P.  Ry.  Co.  v. 
Staggs,  90  Texas,  458. 

Miller  dk  Royall,  for  appellee. — The  evidence  does  not  show  that  the 
deceased  was  a  trespasser,  but  on  the  contrary  shows  that  he  was  a  licensee 
at  the  time  of  the  killing.  The  evidence  does  not  show  that  the  defendant 
did  all  in  its  power,  after  deceased  was  discovered,  to  prevent  the  injuries 
that  resulted  in  death. 

Vol.  XLV.  Civil— 26. 
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The  railroad  company  is  liable  for  injuries  to  one  crossing  or  travel- 
ing on  a  railroad  track  occasioned  by  Bending  cars  in  swift  motion  where 
persons  commonly  pass  without  objection  from  the  company.  St.  Louis 
&  T.  Ry.  Co.  v.  Crosnoe,  72  Texas,  85;  Gulf,  C.  &  S.  F.  Ry.  Co.  v. 
Matthews,  88  S.  W.  Rep.,  192;  Washington  v.  Missouri,  K  &  T.  Co., 
90  Texas,  314;  Le&  v.  I.  &  Q.  N.  Ry.  Co.,  89  Texas,  583;  Texas  &  P. 
Ry.  Co.  v.  Watkins,  88  Texas,  20. 

RAINEY,  Chief  Justice. — Mrs.  S.  V.  Hunt,  the  appellee,  sues  the 
railway  company  for  the  negligent  killing  of  her  son,  Richard  Hunt,  by 
the  running  of  cars  over  him*  The  railway  company  pleads  the  general 
denial,  contributory  negligence,  etc.  A  trial  resulted  in  a  judgment  for 
appellee,  from  which  this  appeal  is  prosecuted. 

Richard  Hunt  was  killed  by  being  run  over  by  a  train  of  cars  con- 
sisting of  a  caboose  and  two  box  cars  at  Athens,  Texas,  while  making  a 
drop  or  flying  switch.  A  freight  train  going  west  had  stopped  and, 
having  some  switching  to  do,  the  engine  was  cut  loose  from  the  train 
and  ran  further  west  past  the  switch  and  coupled  onto  a  caboose  and 
two  box  cars.  It  then  backed  east  with  said  cars  attached.  Before  reach- 
ing the  switch  Richard  Hunt  mounted  the  engine,  remaining  on  the  step 
thereof.  Before  reaching  the  switch  the  cars  were  detached  from  the 
engine.  The  engine  ran  in  on  the  side  track,  the  switch  was  thrown 
and  the  cars  continued  on  the  main  track  traveling  pretty  fast.  The 
engine  went  on  down  the  main  track  to  a  point  where  the  distance  between 
the  inner  rails  of  the  main  and  side  tracks  are  nine  feet  apart,  where 
it  stopped.  Hunt  being  still  on  the  step  of  said  engine,  when  he  stepped 
off  backwards  and  continued  backwards  till  he  reached  the  main  track, 
where  he  was  struck  by  the  said  caboose  and  box  cars  that  were  travel- 
ing east  on  the  main  track  and  run  over  and  killed.  There  was  a  brake- 
man  on  the  caboose  who  saw  Hunt  when  he  stepped  on  the  main  track. 
He  applied  the  brakes,  but  not  in  time  to  stop  the  cars  before  Hunt  was 
run  over.  Where  Hunt  was  killed  was  habitually  used  by  pedestrians, 
and  this  was  known  to  the  railway  company.  Hunt  was  not  an  employe 
of  appellant,  but  was  an  experienced  railroad  man,  and  when  he  stepped 
off  the  engine  it  seems  he  did  not  look  and  listen,  but  stepped  backward 
onto  the  main  line  just  in  front  of  the  caboose  and  other  cars  as  they 
were  passing. 

This  evidence,  to  our  minds,  shows  that  Hunt  was  guilty  of  contribu- 
tory negligence,  and  the  only  theory  upon  which  there  could  possibly  be 
a  recovery  is  that  he  was  seen  by  the  brakeman  who  failed  to  use  the 
means  at  hand  to  prevent  the  accident.  To  cover  this  phase  of  the  case 
appellant's  counsel  requested  the  following  charge,  which  the  court  re- 
fused, to  wit :  "Gentlemen  of  the  Jury :  You  are  instructed  that  if  you 
believe  from  the  evidence  in  this  case  that  just  prior  to  the  accident, 
which  resulted  in  the  death  of  Richard  Hunt,  that  the  said  Richard 
Hunt  was  riding  on  the  engine  of  defendant  by  standing  on  the  steps 
and  holding  to  the  handholds  on  said  engine,  and  that  the  engineer  and 
fireman  on  said  engine  knew  of  his  presence  there,  and  that  when  the 
said  Richard  Hunt  dismounted  from  said  engine  he  stepped  backward  on 
the  main  line  of  defendant,  immediately  in  front  of  a  moving  caboose 
with  one  or  more  box  cars  attached  thereto,  and  that  the  brakeman  on 
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said  caboose  in  the  exercise  of  ordinary  care  discovered  said  deceased 
upon  said  main  line  of  defendant  in  a  place  of  peril,  but  that  the  dis- 
tance from  the  place  of  the  caboose  at  the  time  said  brakeman  so  dis- 
covered said  Hunt  was  so  short  that  it  was  impossible  to  prevent  injuring 
him,  by  the  use  of  ordinary  care  in  the  use  of  the  means  at  hand  to 
avoid  injuring  the  said  Hunt,  if  you  believe  he  did  exercise  such  care, 
then  your  verdict  will  be  for  the  defendant.  Requested  after  the  main 
charge." 

For  the  failure  to  give  this  charge  the  judgment  is  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 


Z.  T.  Port  Produce  Company  v.  B.  C.  Dibsen. 

Decided  March  4,  1907. 

1. — B1U  of  Lading — Contract^— Evidence  of  Custom. 

Through  its  broker  and  agent  in  Houston  a  produce  company  in  Denver 
sold  to  a  dealer  in  Houston  a  carload  of  vegetables  at  an  agreed  price  f.  o.  b. 
Denver;  the  bill  of  lading  was  taken  to  "shipper's  order,  notify  the  dealer/' 
with  a  notation  upon  it  "inspection  allowed."  Upon  arrival  of  the  car  the 
vegetables  were  in  bad  condition  and  the  dealer  refused  to  receive  or  pay  for 
them.  In  a  suit  by  the  produce  company  against  the  dealer  for  the  agreed 
price  of  the  vegetables  it  was  not  error  to  permit  the  defendant  to  prove  a 
general  custom  in  Houston  in  sales  of  this  kind  of  allowing  the  dealer  to  in- 
spect the  goods  upon  arrival  and  to  reject  them  if  not  in  good  condition,  not- 
withstanding they  are  shipped  f.  o.  b.  cars  at  place  of  shipment.  The  custom, 
being  known  to  the  agent,  entered  into  and  became  part  of  the  contract.  The 
evidence  was  also  admissible  to  explain  the  notation  "inspection  allowed." 

8. — Same — General  Rule. 

While  as  a  general  rule  a  delivery  to  a  carrier  is  a  delivery  to  the  con- 
signee, still  this  rule  may  be  changed  by  the  contract  of  the  parties. 

3. 


A  usage  may  become  a  part  of  a  contract  when  it  is  not  so  repugnant  to 
the  contract  as  to  render  it  inconsistent  and  insensible. 

Appeal  from  the  County  Court  of  Harris  County.  Tried  helow  be- 
fore Hon.  Blake  Dupree. 

Byers  &  Byers,  for  appellant. — The  court  erred  in  permitting  the  de- 
fendant to  introduce  in  evidence,  over  the  objection  of  plaintiff,  tes- 
timony as  to  a  local  custom  among  the  produce  dealers  in  Houston, 
Texas,  to  inspect  perishable  goods  bought  by  them  free  on  board  car 
at  Denver  and  other  shipping  points,  after  arrival  of  the  goods  in  Hous- 
ton, Texas,  and  in  event  same  were  found  then  to  be  in  a  decayed  or 
unsound  condition,  to  reject  same.  Ollisheimer  &  Bro.  v.  Foley,  15 
Texas  Ct  Rep.,  593;  Weinstein  v.  Harrison,  66  Texas,  546;  Missouri 
Pac.  By.  v.  Pagan,  72  Texas,  127;  McKinney  v.  Fort,  10  Texas,  220; 
Bataglia  v.  Thomas,  23  S.  W.  Rep.,  386 ;  Champion  Mach.  Co.  v.  Ervay, 
4  W.  &  W.,  197;  Barnard  v.  Kellog,  10  Wall.  (TJ.  S.),  383,  19  Law 
ed.,  987;  Hughes  v.  Bray,  60  Cal.,  284;  Dodd  v.  Farlow,  11  Allen 
(Mass.),  426,  87  Am.  Dec.,  726;  29  Am.  &  Eng.  Ency.  Law,  380,  381, 
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417;  15  Am.  &  Eng.  Ency.  Law,  1248;  1  Waifs  Act.  &  Def.,  pp.  128, 
129. 

On  a  sale  and  purchase  for  cash  of  goods  to  be  delivered  by  the  seller 
free  on  board  the  car  of  carrier  in  Denver,  Colorado,  to  the  buyer  in 
Houston,  Texas,  the  property  passed  to  the  buyer  when  delivered  in 
good  condition  on  board  car  of  the  carrier  selected  by  the  buyer  in  Den- 
ver, the  risk  of  damage  becoming  the  buyer's  from  the  time  goods  were 
shipped.  Grief  &  Bro.  v.  Seligman,  11  Texas  Ct.  Rep.,  126;  Specialty 
Furniture  Co.  v.  Kingsbury,  1  Texas  Ct.  Rep.,  576 ;  Lum  &  Fry  v.  Hale, 
8  Texas  Ct.  Rep.,  57 ;  Gulf,  W.  T.  &  Pac.  Ry.  v.  Browne,  3  Texas  Ct 
Rep.,  719;  Orthwein  Sons  v.  Wichita  Mills  &  Elevator  Co.,  7  Texas  Ct 
Rep.,  998 ;  Howard  v.  Emerson,  3  Texas  Ct.  Rep.,  452. 

Hunt  &  Myer,  for  appellee. — While  it  is  not  permissible  to  contradict 
by  custom  a  positive  rule  of  law,  evidence  of  custom  and  usage,  where  it 
is  shown  that  such  custom  and  usage  is  a  general  one  in  a  particular 
market,  is  admissible  for  the  purpose  of  explaining  and  construing  con- 
tracts made  in  such  market  upon  the  basis  of  such  custom.  Meaner  v. 
Luf kin,  21  Texas,  384 ;  Orient  Mutual  Ins.  Co.  v.  Reymershoffer's  Sons, 
56  Texas,  236;  Harrell  v.  Zimpleman  et  al.,  17  S.  W.  Rep.,  478;  Brine- 
field  v.  Allen,  60  S.  W.  Rep.,  1011 ;  Bibb  v.  Allen,  149  U.  S.,  481  (Book 
37  L.  E.,  819) ;  Union  Stock  Yards  &  T.  Co.  v.  Mallory,  Son  &  Zimmer- 
man Co.,  41  N.  E.  Rep.,  888  (111.  Sup.  Ct) ;  Iasigi  v.  Rosenstein  (Ct. 
App.  N.  Y.),  36  N.  E.  Rep.,  509;  Atkinson  v.  Truesdell  (Ct.  App.  N. 
Y.),  27  N.  E.  Rep.,  844. 

REESE,  Associate  Justice. — Z.  T.  Fort  Produce  Company  is  a  pro- 
duce dealer  in  Denver,  Colorado.  B.  C.  Dissen  is  a  produce  dealer  in 
Houston,  Texas.  In  September,  1905,  T.  H.  Thompson,  a  produce  brok- 
er in  Houston,  acting  for,  and  as  the  agent  of,  the  Fort  Produce  Com- 
pany, sold  to  Dissen  a  carload  of  cabbage  and  other  vegetables,  for  a 
price  named.  It  was  understood  by  the  buyer  that  he  was  to  pay  freight 
on  the  goods  from  Denver  to  Houston.  Nothing  was  said  at  the  time 
of  the  sale  about  the  terms  further  than  that  the  prices  quoted  were  f.  o. 
b.  cars  at  Denver,  which  seems  to  have  been  understood  by  both  Thomp- 
son and  Dissen  to  mean  only  that  freight  from  Denver  to  Houston  was  to 
be  paid  by  Dissen.  The  car  of  produce  was  delivered  at  Denver  in  good 
order  to  the  carrier  and  bill  of  lading  taken  to  "shipper's  order  notify 
B.  C.  Dissen"  with  a  notation  upon  it,  "inspection  allowed."  The  pro- 
duce company  drew  a  draft  on  Dissen  for  the  amount  due,  $385.02, 
with  bill  of  lading  attached,  and  sent  same  to  a  bank  in  Houston.  When 
the  draft  was  presented  Dissen  told  the  bank  that  as  soon  as  the  car 
arrived  and  he  had  inspected  it  if  the  produce  was  in  good  condition  he 
would  pay  the  draft. 

When  the  car  arrived  it  was  inspected  by  Dissen,  in  company  with 
Thompson.  The  produce  was  in  bad  condition  and  Dissen  declined  to 
receive  it  or  to  pay  the  draft.  The  stuff  was  sold  by  Thompson  for  $130 
and  the  proceeds  remitted  to  the  produce  company. 

This  suit  is  brought  by  the  produce  company  to  recover  $385.02,  the 
agreed  price  of  the  goods,  but  plaintiff  admitted  that  it  was  subject  to  a 
credit  of  $130  received  as  the  proceeds  of  sale  of  the  car.    Upon  the  trial 
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before  a  jury  a  peremptory  instruction  was  given  to  find  for  the  defend- 
ant.   From  the  judgment  the  plaintiff  appeals. 

The  various  assignments  of  error  present  the  question  of  the  error  of 
the  court  in  admitting  evidence,  over  objection  of  appellant,  of  a  general 
custom  in  Houston  among  produce  dealers,  by  reason  of  which,  in  all 
cases  where  produce  such  as  was  embraced  in  this  sale  is  ordered  from  a 
dealer  involving  a  shipment  to  Houston,  the  buyer  is  allowed  to  inspect 
the  goods  upon  arrival,  and  if  not  in  good  condition  to  reject  them,  not- 
withstanding thfc  goods  are  sold  f.  o.  b.  cars  at  place  of  shipment.  The 
undisputed  evidence  showed  the  existence  of  such  a  custom  at  Houston. 
Thompson,  the  broker  and  agent  of  appellant,  who  had  been  for  many 
years  engaged  in  business  there,  first  as  a  produce  dealer  and  afterwards 
as  produce  broker,  testified  fully  and  unequivocally  as  to  the  existence 
of  such  custom,  that  it  was  invariable  and  general  among  produce  deal- 
ers in  Houston,  and  that  it  was  well  known.  His  testimony  shows  that 
the  custom  was  well  known  to  him  when  he  made  the  sale  to  appellee, 
and  while  he  has  not  so  testified  in  direct  words,  it  is  a  reasonable,  if  not' 
necessary,  conclusion  or  inference  from  his  testimony  that  he  understood 
that  the  sale  to  Dissen  was  made  with  regard  to  this  custom.  Upon  this 
point  appellee  testifies  positively.  The  existence  of  the  custom  was  con- 
clusively established  by  the  testimony  of  several  produce  dealers,  and  is 
not  attempted  to  be  disputed.  It  was  further  shown  and  was  not  dis- 
puted that  the  bill  of  lading  contained  the  notation  "inspection  allowed." 

It  is  contended  by  appellant  that  the  purpose  of  the  evidence  as  to 
the  custom  referred  to  was  to  create  a  warranty  when  none  was  created 
by  the  contract.  This  is  not  correct.  Appellee  did  not  contend  that 
there  was  any  warranty.  If  his  contention  is  correct  about  the  contract 
no  warranty  was  needed  to  protect  him.  The  right  of  inspection  and  re- 
jection gave  him  all  the  protection  he  needed.  It  is  further  contended 
that  such  a  custom  as  was  claimed  by  appellee  was  in  violation  of  the 
terms  of  the  contract  and  of  established  rules  of  law.  The  custom  being 
known  to  Thompson,  the  agent  of  appellant,  and  being  in  fact  of  6uch 
a  general  character  that  appellant  itself  in  dealing  with  produce  dealers 
in  Houston  would  be  required  to  take  notice  of  it,  became  a  part  of  the 
contract  which  is  shown  to  have  been  made  with  reference  to  it. 

It  is  true,  as  contended  by  appellant,  that  the  general  rule  is  that 
a  delivery  by  the  seller  to  the  carrier  is  a  delivery  to  the  consignee  and 
that  the  goods  are  thereafter  at  his  risk,  but  this  general  rule  may  be 
changed  by  a  contract  that  the  rights  of  the  parties  shall  be  otherwise. 

It  is  said  by  Mr.  Lawson  in  his  work  on  Usages  and  Customs,  that 
the  true  test  whether  a  usage  is  repugnant  to  the  contract  is  that  the 
usage  must  be  such  that  if  expressed  in  the  contract  would  make  it  in- 
sensible or  inconsistent.  (Lawson  Usages  and  Customs,  435;  29  Am.  & 
Eng.  Ency.  of  Law,  422.)  It  would  not  have  violated  any  rule  of  law 
if  the  parties  had  contracted  for  inspection  and  rejection,  and  under 
the  undisputed  evidence  as  to  the  custom  referred  to  which  became  a 
part  of  the  contract,  this  is  what  was  done. 

Evidence  of  the  custom  referred  to  was  further  admissible  to  explain 
the  full  significance  of  the  notation  on  the  bill  of  lading  "inspection 
allowed."  No  attempt  is  made  by  appellant  to  give  these  words  any  other 
signification  than  that  given  them  by  appellee  and  his  witnesses,  as  ex- 


406  Texas  Civil  Appeals  Bepohts,  Vol.  45.  [March, 


plained  by  the  custom  referred  to.  that  they  referred  to  the  right  of 
inspection,  and  rejection  if  found  in  bad  condition.  We  have  been  un- 
able to  see  what  other  signification  could  be  attached  to  these  words  in 
the  bill  of  lading.  They  necessarily  meant  a  right  of  inspection  before 
delivery.  After  delivery  appellee  had  no  need  of  permission  to  inspect, 
and  inspection  before  delivery  would  have  been  an  idle  ceremony,  unless  j 

some  right  was  to  accrue  to  appellee  upon  such  inspection  if  the  goods 
were  not  in  good  condition.  Beally  the  only  reasonable  interpretation  to 
be  given  this  language  in  the  bill  of  lading  taken  by  appellant  and  in- 
serted, of  course  by  its  direction,  is  in  accordance  with  the  custom  proven 
by  appellee.  We  are  of  the  opinion  that  the  court  did  not  err  in  admit- 
ting the  testimony. 

This  practically  disposes  of  all  the  assignments  of  error.  Upon  this 
evidence,  which  was  undisputed  and  the  other  undisputed  evidence  as  to 
the  condition  of  the  goods  upon  arrival,  there  was  no  issue  to  be  left 
to  the  jury,  and  it  was  proper  to  direct  a  verdict  for  appellee.  There 
being  no  error  the  judgment  is  affirmed. 

Affirmed. 


Mbs.  M.  J.  Pearce  et  al.  v.  J.  P.  Dyess  et  al. 

Decided  March  0,  1907. 

1. — Besotting  Trust — Pleading— Evidence. 

A  petition  alleging  that  land  purchased  by  and  conveyed  to  the  step-father 
of  plaintiffs  was  paid  for  with  community  funds  of  his  wife  and  her  deceased 
husband,  the  father  of  plaintiffs,  was  sufficient  to  show  title  in  them  by  re- 
sulting trust  to  a  half  interest  in  the  land.  Evidence  considered  and  held  to 
support  a  finding  that  the  consideration  was  so  paid. 

8. — Resulting  Trust — Limitation — Laches. 

Limitation  or  plea  of  stale  demand  can  not  run  against  the  enforcement 
of  a  resulting  trust  until  such  trust  has  been  repudiated. 

3. — Fiduciary  Relation — Pleading. 

Allegations  that  the  mother  and  step-father  of  plaintiffs  exercised  parental 
authority  over  them  and  managed  and  controlled  the  community  property  in 
which  they  had  an  interest,  during  their  minority,  were  proper  as  matters  of 
inducement  and  to  show  a  fiduciary  relation. 

4. — Resulting  Trust — Pleading. 

There  was  no  inconsistency  between  the  allegations  that  the  step-father 
took  title  in  his  own  name  to  lands  paid  for  with  community  property  of 
plaintiffs,  and  that  he  acknowledged  the  existence  of  the  resulting  trust  arising 
from  such  transaction.  Their  rights  arose  by  operation  of  law  upon  the  facts 
of  the  transaction  and  were  not  dependant  on  any  promise  by  the  holder  of 
the  legal  title  to  convey  to  them. 

9. — Same. 

Allegations  of  facts  from  which  a  resulting  trust  arises  are  sufficiently 
specific  without  pleading  the  evidence  establishing  such  facts. 

6. — Resulting  Trust — Time  of  Payment. 

Where  the  execution  of  the  deed  and  payment  of  the  consideration  con- 
stitute substantially  one  transaction  it  is  not  necessary  that  they  be  cotempo- 
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raneous  in  order  to  create  a  resulting  trust.  Payment  on  delivery  of  the  deed 
would  be  sufficient  to  create  the  trust,  though  subsequent  to  the  date  of  its 
signing. 

7. — Effeof  of  Evidence— Controlling  by  Charge. 

Where  objection  to  evidence  was  limited  to  its  competence  for  a  particular 
purpose,  the  error  in  admitting  it,  if  any,  is  cured  by  an  instruction  that  it 
could  not  be  considered  for  that  purpose. 

8. — Resulting  Trust — Possession  in  Good  Faith — Improvements. 

The  holder  of  land  subject  to  a  resulting  trust  is  not  a  possessor  in  good 
faith  entitled  to  recover  the  value  of  improvements,  and  can  not  complain  that 
rents  for  which  he  could  not  be  held  liable  were  offset  against  his  claims  there- 
for. 

9. — Community  Property — Rents. 

Rents  received  by  the  husband  for  real  property,  community  estate  of  the 
wife  and  the  heirs  of  her  deceased  husband,  are  themselves  property  of  such 
community. 

10.— Resulting  Trust — Intention. 

A  resulting  trust  arises  by  operation  of  law,  independently  of  any  intention 
on  the  part  of  the  one  taking  the  legal  title  to  hold  in  trust  for  those  whose 
means  furnished  the  consideration  for  the  conveyance. 

11. — Resulting  Trust— Declarations  of  Trustee. 

Declarations  of  the  holder  of  the  legal  title  subsequent  to  the  conveyance 
to  him,  though  not  creating  the  trust,  are  admissible  as  evidence  of  its  former 
creation  and  its  recognition  by  him. 

IS. — Community  Property — Interest  of  Heirs. 

The  resulting  trust  in  favor  of  plaintiffs  was  established  by  showing  that 
community  property  belonging,  prima  facie,  one-half  to  them,  went  to  pay  for 
the  land  sued  for.  If  the  community  had  been  exhausted  in  paying  the  claims 
of  the  surviving  wife  on  account  of  her  separate  property,  so  as  to  leave  the 
heirs  no  interest,  this  was  matter  of  defense. 

Appeal  from  the  District  Court  of  Bell  County.  Tried  below  before 
Hon.  John  M.  Furman. 

Walter  E.  and  A.  M.  Monteith,  for  appellants. — On  pleading  as  sub- 
ject to  exception  of  limitation  and  stale  demand.  Rev.  Stats.,  arts.  3370, 
3376;  McCauley  v.  Long,  67  Texas,  74;  1  Beach  on  Trust  and  Trustees, 
sec.  175,  pp.  £63-365;  Brown  V.  Guthrie,  27  Texas,  611;  Lewis  v.  Cole, 
60  Texas,  343 ;  Browning  v.  Phumphrey,  81  Texas,  168 ;  McKin  v.  Wil- 
liams, 48  Texas,  88;  League  v.  Eogan,  59  Texas,  434;  Montgomery  v. 
Noyes,  73  Texas,  205;  Glasscock  v.  Nelms,  26  Texas,  154;  Carlisle  v. 
Hart,  27  Texas,  354;  Watson  v.  Texas  &  P.  Ey.  Co.,  73  S.  W.  Rep., 
830 ;  Jenkens  v.  Pye,  12  Peters,  259 ;  Godden  v.  Kimmell,  99  TJ.  S.,  201 ; 
McKnight  v.  Taylor,  1  How.,  168;  Badger  v.  Badger,  2  Wall.,  87. 

On  particularity  and  certainty  of  the  pleading.  Gulf,  C.  &  S.  F.  Ry. 
Co.  v.  Ft.  Worth  &  R.  G.  Ry.  Co.,  86  Texas,  537. 

On  defence  of  stale  demand.  Meed  v.  Randolph,  8  Texas,  199 ;  Wil- 
liams v.  County  of  San  Saba,  59  Texas,  444;  Glasscock  v.  Nelson,  26 
Texas,  154;  Carlisle  v.  Hart,  27  Texas,  354;  Wilborns,  ex'rs,  v.  Cochran, 
9  Texas,  123 ;  DeCordova  v.  Smith,  9  Texas,  129 ;  Tinnen  v.  Mebane,  10 
Texas,  253;  Anderson  v.  Stewart,  15  Texas,  290;  Hunter  v.  Hubbard, 
26  Texas,  546 ;  McFaddin  v.  Williams,  58  Texas,  629 ;  Tiebout  v.  Milli- 
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can,  61  Texas,  314;  Bowe  v.  Noies,  73  Texas,  209;  Brown  v.  Roberts,  75 
Texas,  103 ;  Frost  v.  Wolf,  77  Texas,  462 ;  Howard  v.  Stubblefield,  79 
Texas,  1;  Abernathy  v.  Stone,  81  Texas,  430;  Durst  v.  Daugherty,  81 
Texas,  664 ;  League  v.  Henecke,  27  S.  W.  Bep.,  1049 ;  French  v.  Koenig, 
27  S.  W.  Bep.,  1080;  Clifton  v.  Armstrong,  54  S.  W.  Bep.,  612;  Bowe 
v.  Horton,  65  Texas,  92 ;  Speidel  v.  Henrici,  120  U.  S.,  377 ;  Bichards 
v.  Hankel,  124  U.  S.,  183;  Hanner  v.  Moulton,  138  U.  S.,  495;  Under- 
wood v.  Duggan,  139  U.  S.,  383;  Hammond  v.  Hopkins,  143  U.  S.,  224; 
Ware  v.  Galveston  Co.,  146  XL  S.,  102 ;  Penn  Mutual  L.  I.  Co.  v.  Austin, 
168  U.  S.,  685;  McCampbel)  v.  Durst,  40  S.  \V.  Bep.,  320;  Perry  on 
Trusts,  sees.  228,  229,  430,  433,  850;  Beach  on  Trusts  and  Trustees,  sees. 
724,  600,  662-669,  696 ;  Union  Trust  v.  Glover,  74  S.  W.  Bep.,  436. 

Death  of  witnesses  as  affecting  the  enforcement  of  trusts.  DeCordova 
v.  Smith,  9  Texas,  129 ;  Smith  Guardian  v.  Holtheide,  74  S.  W.  Bep., 
718 ;  Meed  v.  Bandolph,  8  Texas,  199 ;  Williams  v.  County  of  San  Saba, 
59  Texas,  444 ;  Glasscock  v.  Nelson,  26  Texas,  154 ;  Underwood  v.  Dug- 
gan, 159  U.  S.,  383;  Hanner  v.  Moulton,  136  U.  S.,  495;  Tennen  v. 
Mebane,  10  Texas,  253;  Tiebout  v.  Millican,  61  Texas,  514;  Durst  v. 
Daugherty,  81  Texas,  654;  Ware  v.  Galveston  City  Co.,  146  U.  S.,  102; 
King  v.  Gilleland,  60  Texas,  271;  Speidel  v.  Henrici,  120  U.  S.,  377; 
Frost  v.  Wolf,  77  Texas,  462. 

Proof  required.  Hall  v.  Layton,*16  Texas,  262 ;  Texas  Agriculture  Assn. 
v.  Brewster,  61  Texas,  262 ;  Beed  v.  Ferguson,  45  Texas,  396 ;  King  v.  Gil- 
liland,  60  Texas,  274 ;  Huston  v.  Curl,  8  Texas,  239 ;  Scott  v.  Maynard, 
Dallam,  348;  Mclntire  v.  Chappell,  4  Texas,  167;  Love  v.  Bobertson, 
7  Texas,  6;  Glasscock  v.  Hamilton,  62  Texas,  163;  Peet  v.  Commerce 
&  Ervav  St.  By.,  70  Texas,  522;  Mead  v.  Bandolph,  8  Texas,  199;  Ar- 
nold v.  Ellis,  20  Texas  Civ.  App.,  269 ;  Williams  v.  County  San  Saba,  59 
Texas,  444;  Glasscock  v.  Nelson,  26  Texas,  154;  Williamson  v.  Gore,  73 
S.  W.  Bep.,  566 ;  Toole  v.  Dibrell,  29  S.  W.  Bep.,  387 ;  Garrett  v.  Garrett, 
71  S.  W.  Bep.,  155 ;  Hirshfeld  v.  Howard,  59  S.  W.  Bep.,  58 ;  Epperson 
v.  Jones,  65  Texas,  428;  Brinkman  v.  Sunken,  74  S.  W.  Bep.,  964; 
Goodman  v.  Crowley,  61  S.  W.  Bep.,  850. 

Evidence  required  to  trace  trust  funds  in  property :  Torrey  v.  Cam- 
eron, 73  Texas,  590;  Epperson  v.  Jones,  65  Texas,  428;  King  v.  Gille- 
land, 60  Texas,  274;  Huston  v.  Curl,  8  Texas,  239;  Glasscock  v.  Hamil- 
ton, 62  Texas,  163;  Chapman  v.  Allen,  15  Texas,  278;  Jones  v.  Epper- 
son, 69  Texas,  586 ;  Purdom  v.  Boyd,  82  Texas,  133 ;  Schtneltz  v.  Garey, 
49  Texas,  49;  Peet  v.  Commerce  &  Ervay  St.  By.  Co.,  70  Texas,  522; 
Hawley  v.  Geer,  17  S.  W.  Bep.,  914;  Albrecht  v.  Albrecht,  35  S.  W. 
Bep.,  1076 ;  Scales  v.  Marshall,  60  S.  W.  Bep.,  336.  • 

Presumption  as  to  property  being  community.  Hawley  v.  (Jeer,  17 
S.  W.  Bep.,  914;  Jones  v.  Epperson,  69  Texas,  586;  Purdom  v.  Boyd, 
82  Texas,  135;  Schmeltz  v.  Garey,  49  Texas,  49;  Peet  v.  Commerce  & 
Ervay  St.  By.  Co.,  70  Texas,  522 ;  Albrecht  v.  Albrecht,  35  S.  W.  Bep., 
1076 ;  Scales  v.  Marshall,  60  S.  W.  Bep.,  336. 

Acquiescence  as  a  defense.  Perry  on  Trusts,  sees.  141,  467,  489,  849, 
850,  853,  861,  note,  870,  862,  note';  Beach  on  Trusts  and  Trustees,  sees. 
175,  208,  224,  672,  296;  Ware  v.  Galveston  City  Co.,  146  U.  S.,  102; 
Hammond  v.  Hopkins,  143  U.  S.,  224. 

Adverse  possession  as  basis  of  limitation.     DeCordova  v.  Smith,  9 
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Texas,  129;  Anderson  v.  Stewart,  15  Texas,  290;  Howard  v.  Stubble- 
field,  79  Texas,  1;  Abernathy  v.  Stone,  81  Texas,  435. 

Limitation  as  to  trusts.  Carlisle  v.  Hart,  27  Texas,-  354;  Winborns 
Ex'rs  v.  Cochran,  9  Texas,  123;  Anderson  v.  Stewart,  15  Texas,  290; 
Hunter  v.  Hubbard,  26  Texas,  546;  McFaddin  v.  Williams,  58  Texas, 
629 ;  Bowe  v.  Noies,  73  Texas,  209 ;  League  v.  Henecke,  27  S.  W.  Rep., 
1049;  French  v.  Koenig,  27  S.  W.  Rep.,  1080;  Clifton  v.  Armstrong, 
54  S.  W.  Rep.,  612;  McCampbell  v.  Durst,  40  S.  W.  Rep.,  320;  Perry 
on  Trusts,  sees,  230,  228,  850,  855-857,  860,  865 ;  Beech  on  Trusts  and 
Trustees,  sec.  670,  669,  671;  DeCordova  v.  Smith,  10  Texas,  149; 
Tinnen  v.  Mebane,  10  Texas,  253,  254;  Sydner  v.  Roberts,  13  Texas, 
598;  Anderson  v.  Stewart,  15  Texas,  290;  Winborns  v.  Cochran,  9  Texas, 
193 ;  Hunter  v.  Hubbard,  26  Texas,  546 ;  Brown  v.  Roberts,  75  Texas, 
75 ;  Montgomery  v.  Noies,  73  Texas,  209 ;  Abernathy  v.  Stone,  81  Texas, 
430;  Clifton  v.  Armstrong,  54  S.  W.  Rep.,  612;  Howard  v.  Stubblefield, 
79  Texas,  5;  Frost  v.  Wolf,  77  Texas,  462;  League  v.  Henecke,  27  S.  W. 
Rep.,  1049 ;  French  v.  Koenig,  27  S.  W.  Rep.,  1080 ;  Speidel  v.  Henrici, 
120  U.  S.,  377 ;  Rowe  v.  Whorton,  65  Texas,  89 ;  Hammer  v.  Moulton, 
138  IT.  S.,  495;  McKnight  v.  Taylor,  1  How.,  168;  Napach  v.  Jones, 
23  Am.  St.  Rep.,  148,  note;  Moers  v.  White,  6  Johns  on  Chanc,  360; 
Barnes  v.  Tavlor,  27  X.  J.  Eq.,  259;  German  American  Seminary  v. 
Keifer,  43  Mich.,  111. 

Constructive  trusts  against  which  limitations  run.  Hunter  v.  Hub- 
bard, 26  Texas,  546;  Clifton  v.  Armstrong,  54  S.  W.  Rep.,  612;  Mc- 
Campbell v.  Durst,  40  S.  W.  Rep.,  320;  Perry  on  Trusts,  sec.  865; 
Beech  on  Trust  and  Trustees,  sec.  208,  209,  668,  239 ;  Arnold  v.  Ellis, 
20  Texas  Civ.  App.,  269 ;  Abernathy  v.  Stone,  61  Texas,  430 ;  3  Pomeroy's 
Equity  Jurisprudence,  3d  ed.,  sees.  1047,  1048,  1049,  1050,  1051,  1052. 

Trust  money  must  be  used  at  the  time  of  the  purchase  and  as  a  part 
of  an  original  transaction.  Arnold  v.  Ellis,  20  Texas  Civ.  App.,  262; 
Owry  v.  Sanders,  77  Texas,  278;  Hirshfeld  v.  Howard,  59  S.  W.  Rep., 
58;  Caldwell  v.  Bryan,  20  Texas  Civ.  App.,  172;  Evans  v.  Opperman, 
76  Texas,  298;  Parker  v.  Coop,  60  Texas,  118;  Lacy  v.  Clements,  36 
Texas,  663;  Torrey  v.  Cameron,  73  Texas,  388;  Williams  v.  County  of 
San  Saba,  59  Texas,  442 ;  Toole  v.  Dibrell,  29  S.  W.  Rep.,  387 ;  Beach  on 
Trust  and  Trustees,  sec.  150,  151,  175;  Perry  on  Trusts,  sec.  133; 
Boehl  v.  Walgymer,  54  Texas,  372. 

Declaration  made  subsequent  to  and  not  connected  with  the  transac- 
tion from  which  the  trust  is  claimed  to  have  arisen  is  very  slight  evi- 
dence. Toole  v.  Dibrell,  29  S.  W.  Rep.,  387 ;  Garrett  v.  Garrett,  71  S. 
W.  Rep.,  155;  Glasscock  v.  Hamilton,  62  Texas,  152;  Peet  v.  Commerce 
&  Ervay  St.  Ry.  Co.,  70  Texas,  522 ;  Perry  on  Trusts,  sec.  77,  147,  82 ; 
Beach  on  Trust  and  Trustees,  sees.  41,  42,  43,  176;  Epperson  v.  Jones, 
75  Texas,  426. 

Intention  to  create  a  trust  is  necessary  to  create  a  resulting  trust  which 
must  exist  of  the  date  of  the  transaction.  Arnold  v.  Ellis,  20  Texas 
Civ.  App.,  269;  Higgins  v.  Johnson,  20  Texas,  396;  Goodman  v.  Crow- 
ley, 61  S.  W.  Rep.,  850;  Caldwell  v.  Bryan,  20  Texas  Civ.  App.,  172; 
Barker  v.  Coop,  60  Texas,  H8;  Williams  v.  County  of  San  Saba,  59 
Texas,  442;  Perrv  on  Trusts,  sees.  147,  153,  158;  Beach  on  Trusts  and 
Trustees,  sees.  117,  129,  131,  132,  160,  174. 


410  Texas  Civil  Appeals  Reports,  Vol.  45.  [March, 

Improvements  as  effecting  enforcement  of  trusts.  Penn  Mutual  L.  I. 
Co.  v.  Austin,  168  U.  S.,  685 ;  Perry  on  Trusts,  sec.  850 ;  Iver  v.  Sauls- 
burry,  65  Ga.,  724;  Martin  v.  Clark,  116  HI.,  654;  Curtis  v.  Poland 
et  al.,  66  Texas,  511. 

Increased  value  of  property  as  affecting  enforcement  of  trust.  Branch 
v.  DeBlanc,  62  S.  W.  Bep.,  134 ;  Underwood  v.  Duggan,  139  U.  S.,  383 ; 
Hammond  v.  Hopkins,  143  U.  S.,  224 ;  Penn  Mutual  L.  I.  Co.  v.  Aus- 
tin, 168  TJ.  S.,  685;  Perry  on  Trusts,  sec.  850;  Iver  v.  Saulsburry,  65 
Ga.,  724;  Martin  v.  Clark,  116  111.,  654;  Richards  v.  Mackall,  124  U. 
S.,  173 ;  Badger  v.  Badger,  69  U.  S.,  682 ;  Sullivan  v.  Portland  &  Kenne- 
bec R.  Co.,  94  U.  S.,  811;  Beech  on  Trust  and  Trustees,  sec.  741;  Dickel 
v.  Smith,  24  K  E.  Bep.,  564;  Curtis  v.  Poland  et  al.,  66  Texas,  511. 

John  B.  Durrett  and  Geo.  W.  Tyler,  for  appellees. — That  the  facts 
alleged  and  proven  in  this  case  establish  a  resulting  trust.  Burns  v.  Boss, 
71  Texas,  516;  Eastman  v.  Boundtree,  56  Texas,  112;  Worse  v.  Sgitco- 
vich,  46  S.  W.  Rep.,  72;  Caldwell  v.  Bryan,  49  S.  W.  Bep.,  240; 
McClure  v.  Bryan,  44  S.  W.  Sep.,  3 ;  Parker  v.  Partis,  14  Texas,  169 ; 
Simkins  Eq.,  138-142  and  authorities  cited;  3  Pom.  Eq.,  pp.  1984- 
1995. 

That  limitation,  laches  or  stale  demand  does  not  begin  to  run  against 
resulting  trusts  until  repudiation.  Barnett  v.  Houston,  44  S.  W.  Rep., 
691;  Wilson  v.  Simpson,  80  Texas,  287;  Oury  v.  Saunders,  77  Texas, 
278;  Smith  v.  McElyea,  68  Texas,  70;  Rucker  v.  Dailey,  66  Texas.  284; 
Cole  v.  Noble,  63  Texas,  434;  Simkins  Eq.  148,  and  authorities  cited. 

EIDSON,  Associate  Justice. — This  suit  was  brought  in  the  court 
below  by  the  appellees  against  the  appellants  to  recover  an  undivided 
one-half  interest  in  three  certain  tracts  of  land,  situated  in  Bell  County, 
and  particularly  described  in  their  petition,  and  for  a  decree  of  partition 
of  said  lands  between  appellees  and  appellants.  A  trial  before  the  court 
and  a  jury  resulted  in  a  verdict  and  judgment  in  favor  of  appellees  for 
an  undivided  5-12  interest  in  the  lands  described  in  their  petition,  and 
a  decree  for  the  partition  thereof  between  appellees  and  appellants,  ac- 
cording to  their  respective  interests. 

All  of  appellants'  special  exceptions  to  appellees'  petition  which  set 
up  that  said  petition  showed  upon  its  face  laches  in  the  prosecution  of 
this  suit,  or  that  appellees'  cause  of  action  was  barred  by  the  statute 
of  limitation,  or  was  a  stale  demand,  were  properly  overruled  by  the 
court  below.  Appellees,  who  are  the  children  of  J.  P.  Dyess  deed.,  and 
appellant  Mrs.  M.  J.  Pearce,  she  having  married  D.  L.  Pearce  subse- 
quent to  the  death  of  the  said  Dyess,  based  their  right  to  recover  in  this 
suit  upon  the  ground  that  D.  L.  Pearce  after  his  marriage  with  Mrs. 
M.  J.  Dyess,  the  mother  of  appellees,  invested  the  proceeds  of  property 
belonging  to  the  community  estate  of  the  said  J.  P.  Dyess,  deceased,  and 
his  surviving  wife,  Mrs.  M.  J.  Dyess,  in  the  purchase  of  said  lands,  and 
took  the  deeds  thereto  in  his  name,  and  that  thereby  there  was  created 
a  resulting  trust  in  said  lands  to  the  extent  of  an  undivided  one-half 
interest  thereof  in  favor  of  appellees;  and  they  allege  in  their  petition 
that  the  said  D.  L.  Pearce  at  all  times  during  his  lifetime  recognized 
and  admitted  that  said  lands  were  bought  and  paid  for  with  funds 
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belonging  to  said  community  estate,  and  that  said  appellants  did  the 
same  up  to  a  few  months  prior  to  the  filing  of  this  suit.  We  think  the 
petition  sufficiently  alleged  a  resulting  trust  in  the  lands  in  favor  of 
appellees.  Where  property  is  purchased  and  the  conveyance  of  the  legal 
title  is  taken  in  the  name  of  one  person  while  the  purchase  price  is 
paid  by  another  person,  a  trust  at  once  results  in  favor  of  the  person 
who  paid  the  price  or  whose  funds  were  used  in  the  payment  thereof. 
(Burns  v.  Boss,  71  Texas,  516;  Eastman  v.  Roundtree,  56  Texas,  112; 
Worst  v.  Sgitcovitch,  42  S.  W.  Rep.,  72 ;  Caldwell  v.  Brown,  49  S.  W. 
Rep.,  240;  2  Pom.  Eq.  Jur.,  sec.  1037.)  And  the  petition  of  appellees 
alleged  facts  showing  a  recognition  of  such  trust  by  the  trustee  up  to 
the  date  of  his  death,  and  by  appellants  thereafter  up  to  a  date  the 
interval  between  which  and  the  filing  of  this  suit  was  too  short  to  base 
'any  statutory  period  of  limitation  upon.  It  is  well  settled  by  authority 
that  limitation,  laches  or  stale  demand  can  not  be  urged  against  the 
enforcement  of  a  resulting  trust  until  such  trust  has  been  repudiated. 
(Wilson  v.  Simpson,  80  Texas,  287;  Oury  v.  Saunders,  77  Texas,  278; 
Rucker  v.  Dailey,  66  Texas,  28-i.) 

We  think  the  allegations  that  Mrs.  M.  J.  Pearce  and  her  husband 
David  L.  Pearce  after  their  marriage,  continued  to  exercise  the  care, 
control  and  management  of  all  the  property  of  said  community  estate, 
and  to  exercise  care,  control  and  authority  of  parents  over  the  persons 
of  appellees  during  their  childhood  and  minority,  were  proper  as  matter 
of  inducement,  and  also  to  show  that  D.  L.  Pearce  held  a  fiduciary  rela- 
tion to  appellees  and  their  property,  which  came  into  his  hands  by  virtue 
of  his  marriage  with  their  mother. 

There  is  no  inconsistency  between  the  allegations  of  appellees*  peti- 
tion that  D.  L.  Pearce  purchased  and  paid  for  the  lands  with  the  funds 
of  the  community  estate  of  J.  P.  Dyess,  deceased,  and  Mrs.  M.  J.  Dyess, 
his  surviving  wife  and  took  the  deeds  in  his  name  30  years  prior  to  the 
institution  of  this  suit,  and  those  that  the  said  Pearce  and  his  wife  ad- 
mitted that  he  held  a  one-half  undivided  interest  in  said  lands  in  trust 
for  appellees.  These  allegations  taken  together,  explain  the  true  char- 
acter of  the  transaction  as  claimed  by  appellees,  and  the  reason  why  they 
did  not  proceed  earlier  to  recover  their  interest  in  the  lands.  It  was 
unnecessary  for  appellees*  petition  to  allege  that  D.  L.  Pearce  and  Mrs. 
M.  J.  Pearce  or  either  of  them,  promised  or  agreed  to  convey  to  appel- 
lees any  interest  in  the  lands,  as  the  obligation  to  convey  to  appellees 
their  interest  in  the  lands  arises  as  matter  of  law,  from  the  fact  of  the 
lands  being  paid  for  with  their  funds. 

We  think  the  allegations  of  appellees'  petition  relating  to  the  property 
belonging  to  the  community  estate  of  J.  P.  Dyess,  deceased,  and  his 
surviving  wife  Mrs.  M.  J.  Dyess,  and  the  recognition  and  admission  by 
D.  L.  Pearce  and  Mrs.  M.  J.  Pearce  of  appellees*  interest  in  the  lands 
in  controversy,  were  sufficiently  specific  and  certain  to  properly  apprise 
appellants  of  what  they  were  expected  to  defend  against ;  and  it  was  not 
necessary  for  appellees  to  plead  their  evidence  as  to  such  matters. 

Appellants  contend  that  the  evidence  is  insufficient  to  support  the 
finding  of  the  jury  that  the  lands  in  controversy  were  paid  for  out  of 
funds  belonging  to  the  community  estate  of  J.  P.  Dyess,  deceased,  and 
Mrs.  M.  J.  Dyess,  his  surviving  wife.    While  it  is  true,  there  is  no  tes- 
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timony  in  the  record  showing  the  money  used  by  David  L.  Pearce  in 
paying  for  the  lands  in  controversy  was  derived  from  the  sale  of  any 
particular  property  belonging  to  said  community  estate,  there  is  ample 
testimony  tending  to  show  that  at  the  death  of  J.  P.  Dyess  there  was 
considerable  real  and  personal  property  belonging  to  the  community  es- 
tate of  himself  and  surviving  wife,  consisting  of  a  farm  in  Louisiana, 
cotton  and  stock,  and  that  at  the  date  of  the  marriage  of  his  widow  to 
David  L.  Pearce  there  was  considerable  of  this  property  in  her  possession, 
which  the  said  Pearce  then  took  into  his  possession  and  control ;  that  the 
said  Pearce  made  on  said  farm  from  15  to  28  bales  of  cotton  each  year 
from  1866  to  1869,  inclusive,  and  plenty  of  corn  for  the  use  of  his 
family,  and  that  the  said  Pearce  brought  with  him  to  Texas  $500  or 
$600  in  money,  the  proceeds  of  the  sale  of  property  belonging  to  said 
community  estate,  and  that  he  afterwards,  in  1871,  collected  $800  for 
property  sold  by  him  belonging  to  said  community  estate,  and  that  he, 
the  said  Pearce,  stated,  in  effect,  at  the  time  he  paid  for  the  lands  in 
controversy,  that  the  money  he  used  in  payment  for  same  belonged  to 
the  community  estate  of  J.  P.  Dyess,  deceased  and  his  surviving  wife; 
and  thereafter  and  up  to  the  date  of  his  death,  made  statements  in  con- 
sonance with  this,  and  recognizing  and  admitting  that  appellees  in  this 
suit  had  an  interest  in  said  lands.  While  the  witness  testified  that  D. 
L.  Pearce  told  him  that  the  moneys  mentioned  above  were  the  proceeds 
of  property  belonging  to  the  Dyess  estate,  without  giving  the  initials 
or  first  name  of  Dyess,  the  reasonable  inference  is  that  the  said  Pearce 
in  using  the  words  "Dyess  estate,"  meant  the  estate  of  J.  P.  Dyess,  de- 
ceased, or  the  community  estate  of  him  and  his  surviving  wife.  This 
is  the  natural  and  usual  inference  to  be  drawn  from  the  language  used, 
as  it  is  unnatural  and  unusual  for  the  word  "estate"  to  be  used  in  re- 
lation to  the  property  of  a  living  person  in  ordinary  conversation.  This 
evidence,  when  considered  in  connection  with  the  testimony  that  D.  L. 
Pearce  owned  no  property  at  the  date  of  his  marriage  to  Mrs.  M.  J. 
Dyess,  except  a  horse,  saddle  and  bridle,  justified  the  jury  in  finding 
that  the  lands  in  controversy  were  paid  for  with  money,  the  proceeds  of 
the  community  estate  of  J.  P.  Dyess  and  his  surviving  wife  Mrs.  M. 
J.  Dyess. 

There  is  testimony  tending  to  show  that  D.  L.  Pearce  paid  for  the 
lands  in  controversy  during  the  course  of  the  original  transactions 
which  culminated  in  the  sales  and  convevances  of  said  lands  to  him. 
Plaintiffs'  testimonv  tended  to  show  that  the  consideration  for  each 
deed  was  paid  at  the  execution  and  delivery  thereof;  that  of  defendants 
tended  to  show  that  the  consideration  for  the  deed  from  Bowlet  was 
paid  in  two  separate  installments,  one  of  $160,  on  December  26,  1871, 
and  the  balance  of  $140  when  the  deed  was  delivered,  which  the  record 
tends  to  show  was  on  the  19th  of  January,  1872;  and  that  the  considera- 
tion for  the  Iveson  deed  was  paid  September  23,  1872,  and  the  record 
Bhows  the  deed  was  dated  8th  August,  1872,  but  the  reasonable  infer- 
ence from  the  evidence  is  that  this  deed  was  not  delivered  until  the  23d 
September,  1872,  when  the  payment  was  made. 

In  order  to  create  a  resulting  trust  in  lands,  it  is  not  necessary  that 
the  purchase  money  be  paicj  at  the  precise  date  of  the  execution  or  de- 
livery of  the  deeds.    If  a  party  having  funds  in  his  hands  belonging  to 
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another  contracts  for  the  purchase  of  lands  in  his  own  name,  with  the 
intention  of  paying  for  same  out  of  such  funds,  and  at  the  time  of 
making  such  contract  pays  a  part  of  the  purchase  money  out  of  such 
funds,  and  the  deed,  for  any  reason,  is  not  then  executed  and  delivered, 
but  is  at  a  later  date,  and  when  it  is  executed  and  delivered  he  pays  the 
balance  of  the  purchase  money  out  of  the  funds  in  his  hands  of  such 
other  person,  the  contract  of  purchase,  payment  of  purchase  money  and 
execution  and  delivery  of  the  deed  constitute  one  entire  original  trans- 
action, and  a  resulting  trust  will  be  created  in  favor  of  the  party  to 
whom  the  funds  out  of  which  the  payments  were  made  belonged.  If 
the  payments  proceeded  from  a  subsequent  or  independent  contract,  or 
were  the  result  of  conduct  or  an  intervention  not  constituting  a  part  of 
the  original  transaction,  no  resulting  trust  would  be  created.  (2  Pom. 
Eq.  Jur.,  sec.  1037.)  And  as  a  deed  of  conveyance  to  lands  does  not 
take  effect  until  its  delivery  to  the  vendee,  payment  of  the  purchase 
money  made  upon  such  delivery,  although  at  a  date  subsequent  to  the 
date  of  the  execution  of  the  deed,  would  be  part  of  the  original  trans- 
action of  purchase  of  the  lands;  and  such  payment  out  of  the  funds  of 
another  would  raise  a  resulting  trust  in  his  favor. 

If  there  was  error  in  the  admission  of  the  declarations  of  Mrs.  M. 
J.  Pearce,  the  court  below  by  a  proper  instruction  to  the  jury,  30  limited 
the  effect  of  such  declarations  as  to  render  such  error  harmless  to  ap- 
pellants. 

If  appellants  hold  the  land  in  controversy  subject  to  a  resulting  trust 
in  favor  of  appellees,  they  could  not  be  possessors  in  good  faith  as  to 
appellees'  title;  and  therefore  were  not  entitled  to  the  value  of  im- 
provements made  on  the  lands;  and  hence  they  have  no  ground  for 
complaint  that  the  value  of  rents  were  offset  against  the  value  of  im- 
provements. Appellees  alleged  in  their  petition  that  the  lands  in  con- 
troversy were  paid  for  with  money,  the  proceeds  of  the  community  es- 
tate of  J.  P.  Dyess,  deceased,  and  Mrs.  M.  J.  Dyess,  his  surviving  wife 
and  we  think  the  rents  of  the  farm  in  Louisiana,  after  the  marriage  of 
Pearce  with  the  Widow  Dyess,  would  be  included  in  the  proceeds  of 
the  said  community  estate.  And  there  was  testimony  tending  to  show 
that  Pearce  made  from  15  to  28  bales  of  cotton  each  year  from  1866 
to  1869,  inclusive,  and  plenty  of  corn  for  his  own  use,  and  that  the  cot- 
ton was  worth  20  cents  per  pound.  Hence  in  our  opinion  the  court  was 
authorized  by  the  pleadings  and  evidence  to  charge  the  jury  upon  the 
issue  as  to  the  rental  value  of  the  Louisiana  farm. 

The  charge  of  the  court  below  defining  a  resulting  trust  was  correct ; 
and,  when  considered  in  connection  with  the  other  parts  of  the  charge, 
properly  protected  appellants'  rights  in  the  case.  And  there  was  no 
error  in  the  refusal  of  special  charges  requested  by  appellants  attempt- 
ing to  define  a  resulting  trust,  as  the  main  charge  of  the  court  was  suffi- 
cient upon  that  subject,  and  such  special  charges  did  not  announce  the 
law  correctly  upon  the  question.  Each  of  said  special  charges  presented 
the  idea  that,  in  order  for  a  resulting  trust  to  exist  in  favor  of  the  party 
whose  money  was  paid  for  the  land,  the  party  purchasing  the  land  and 
taking  the  deed  in  his  name,  must  intend  at  the  time  to  hold  the  equit- 
able title  for  the  party  whose  money  paid  for  the  land;  whereas  the 
fact  that  the  land  was  paid  for  with  his  money  creates  the  resulting  trust 
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in  favor  of  such  party,  independent  of  the  intention  of  the  party  in 
whose  name  the  legal  title  was  taken.     (Burns  v.  Ross,  supra.) 

We  think  the  charge  of  the  court  below  upon  the  issue  of  the  repudia- 
tion of  the  trust  by  D.  L.  Pearce  was  in  accordance  with  the  rules  laid 
down  by  the  authorities  upon  that  question.  (Phillipson  v.  Flynn,  83 
Texas,  583 ;  Alexander  v.  Kennedy,  19  Texas,  496 ;  Moody  v.  Butler,  63 
Texas,  210.) 

There  was  no  error  in  the  refusal  of  the  court. to  give  appellants' 
special  charge  No.  1  to  the  jury.  The  declarations  of  D.  L.  Pearce  made 
after  the  deeds  to  the  lands  were  executed  were  not  admitted  for  the 
purpose  of  showing  the  creation  of  a  resulting  trust  by  such  declara- 
tions, but  as  evidence  tending  to  show  that  such  a  trust  had  already 
been  created  by  the  purchase  of  the  lands  with  funds  in  which  appellees 
had  an  interest,  and  that  he  then  recognized  the  existence  of  such  trust. 

The  requested  special  charge  No.  5  of  appellants  was  properly  re- 
fused, because  the  same  was  misleading  and  did  not  announce  a  correct 
principle  of  law,  as  applied  to  the  facts  of  this  case.  If  the  lands  in 
controversy  were  paid  for  with  the  proceeds  of  the  community  prop- 
erty of  J.  P.  Dyess,  deceased,  and  his  surviving  wife,  proof  of  this  fact 
would  entitle  appellees  to  a  recovery ;  and  if  it  could  be  shown  that  the 
community  estate  of  J.  P.  Dyess  and  his  surviving  wife  had  been  ex- 
hausted in  the  payment  of  claims  due  the  latter  on  account  of  her  sep- 
arate property,  so  that  there  was  nothing  left  to  go  to  the  heirs  of  J. 
P.  Dyess,  it  was  a  matter  of  defense  to  be  proven  by  appellants. 

There  was  no  evidence  authorizing  the  first  paragraph  of  appellants' 
special  charge  No.  15;  hence  the  refusal  of  the  entire  charge  was  proper. 

Appellants'  seventeenth  special  instruction  was  properly  refused  be- 
cause it  eliminated  from  the  property  alleged  to  have  been  taken  into 
the  possession  of  D.  L.  Pearce  the  rents  of  the  Louisiana  farm. 

The  court  below  by  appropriate  instructions  submitted  to  the  jury 
the  right  of  Mrs.  M.  J.  Pearce  to  compensation  out  of  the  community 
estate  of  herself  and  deceased  husband  for  her  separate  property  used 
by  the  husband;  and  the  jury  evidently  found  that  sufficient  funds  of 
the  community  estate  had  come  into  her  possession  and  that  of  D.  L. 
Pearce  to  satisfy  her  claim  for  such  separate  property,  and  to  cover  the 
amount  used  by  D.  L.  Pearce  in  paying  for  the  lands  in  controversy, 
and  we  think  the  testimony  in  the  record  supports  such  finding. 

We  have  carefully  considered  all  of  the  assignments  of  errors  pre- 
sented and  urged  in  appellants'  very  able  and  elaborate  brief  and  not 
specially  discussed  herein,  but  do  not  think  any  of  them  point  out  re- 
versible error. 

The  judgment  of  the  court  below  is  affirmed* 

Affirmed. 

Writ  of  error  refused. 
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L.  N.  Stanley  v.  C.  H.  Kino  kp  al. 

Decided  March  6,  1907. 

Injunction— Void  Judgment— Pleading:. 

In  a  suit  on  a  promissory  note  in  Justice  Court  defendant  interposed  no 
defense  except  to  tender  the  amount.  A  judgment  in  his  favor  for  costs  was 
void  as  being  without  pleading  to  support  it,  and  execution  thereon  could  be 
enjoined. 

Appeal  from  the  District  Court  of  Palls  County.  Tried  below  before 
Hon.  Sam.  R.  Scott. 

Rice  &  Bartlett,  for  appellant. — A  judgment  rendered  without  any 
issue  to  be  determined  is  a  nullity  and  can  not  be  enforced.  1  Black 
on  Judgments,  213,  sec.  184;  Steele  v.  Palmer,  41  Miss.,  88;  Armstrong 
y.  Barton,  42  Miss.,  506. 

Z.  I.  Harlan,  for  appellee. — An  injunction  will  not  lie  to  restrain  the 
execution  of  a  judgment  rendered  by  a  justice  of  the  peace,  no  matter 
how  erroneous,  it  being  final  and  not  appealable  under  the  statute,  where 
the  justice  had  jurisdiction,  and  the  object  of  the  suit  is  for  the  purpose 
of  revising  his  action.  St.  Louis,  I.  M.  &  S.  By.  Co.  v.  Coca  Cola  Co., 
75  S.  W.  Rep.,  563;  Odom  v.  McMaham,  67  Texas,  292;  Galveston,  H. 
&  S.  A.  Ry.  Co.  v.  Dowe,  70  Texas,  1. 

FISHER,  Chief  Justice. — This  is  a  suit  by  injunction  to  restrain 
the  enforcement  of  an  execution  issued  out  of  Justice's  Court,  precinct 
No.  1,  Falls  County,  on  a  judgment  in  favor  of  C.  H.  King  against 
H.  C.  Pierson  and  the  sureties  on  his  cost  bond,  L.  N.  Stanley  and  W. 
C.  Jones.  The  remedy  by  injunction  is  based  upon  the  ground  that  the 
judgment  upon  which  the  execution  was  issued  is  void.  A  temporary 
writ  of  injunction  was  granted,  but  upon  final  hearing  a  general  de- 
-murrer  was  sustained  to  the  appellant's  petition,  who  declining  to 
amend,  the  case  was  dismissed. 

The  averments  of  the  petition  are  substantially  to  the  effect  that  H. 
C.  Pierson,  in  the  Justice's  Court,  precinct  No.  1  of  Falls  County, 
instituted  a  suit  against  C.  H.  King  on  a  promissory  note  for  $8.50, 
executed  by  King,  and  to  foreclose  a  lien  retained  in  the  note  against 
one  Callender  clock  safe;  that  appellant  Stanley  and  one  W.  C.  Jones 
were  the  sureties  on  a  cost  bond  executed  by  Pierson  in  the  case  re- 
ferred to ;  that  upon  the  trial  of  that  case  the  verdict  of  a  jury  was  in 
favor  of  the  defendant  King,  and  upon  which  verdict  a  judgment  was 
rendered  to  the  effect  that  King  go  hence  fully  discharged  with  a  judg- 
ment for  costs  in  his  favor  against  the  plaintiff  Pierson  and  the  sureties 
on  the  «cost  bond.  Upon  that  judgment  execution  was  issued  for  the 
costs  incurred  and  levied  upon  the  property  of  the  appellant  Stanley. 
It  is  averred  that  the  verdict  and  judgment  so  rendered  were  void  for 
the  reason  that  the  defendant  King  in  the  Justice's  Court  interposed  no 
pleading  or  defense  to  Pierson's  cause  of  action ;  that  after  the  jury  had 
been  empaneled  and  the  trial  of  the  case  in  the  Justice's  Court  proceeded 
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with  and  the  plaintiff  had  made  profert  of  the  note  sued  upon,  the  de- 
fendant King  for  the  first  time,  made  a  tender  of  the  amount  of  the 
note,  whereupon  there  was  submitted  to  the  jury  the  question  whether 
the  defendant  King  was  entitled  to  a  verdict  and  judgment  in  his  favor 
for  the  costs  of  the  suit.  The  petition  does  not  allege  whether  the  ten- 
der was  or  not  accepted  by  the  plaintiff  Pierson.  It  affirmatively  ap- 
pears from  the  averments  of  the  petition  that  as  no  defense  was  inter- 
posed by  the  defendant  King  in  the  Justice's  Court,  that  the  verdict 
and  judgment  in  his  favor  was  arbitrary  and  in  direct  violation  of  what 
we  understand  to  be  the  rules  of  law  that  govern  the  disposition  of  a 
cause  in  the  Justice,  as  well  as  other  trial  courts. 

The  plaintiff's  suit  was  upon  a  promissory  note,  which  appears  from 
the  averments  was  offered  in  evidence,  and,  in  the  absence  of  a  defense, 
the  plaintiff  Pierson  was  clearly  entitled  to  a  judgment  in  his  favor; 
and  a  judgment  rendered  in  favor  of  the  defendant,  who  by  the  offer 
of  tender  had  practically  admitted  the  plaintiff's  demand,  and  who  had 
failed  to  interpose  any  defense  thereto,  was  void.  (Houston,  E.  &  W.  T. 
By.  v.  Skeeter  Bros.,  98  S.  W.  Bep.,  1064.)  The  statute  provides  that 
the  successful  party  in  the  court  below  is  entitled  to  a  judgment  for 
costs.  The  case  cited,  with  others  that  might  be  mentioned,  is  to  the 
effect  that  a  judgment  rendered  which  has  no  pleading  to  support  it  is 
void.  As  we  construe  the  law,  while  the  defendant  may  plead  orally  in 
the  Justice's  Court,  he  must,  in  order  to  raise  an  issue  and  recover 
judgment  in  his  favor,  interpose  a  plea  of  some  character.  Of  course, 
a  case  may  arise  in  which  the  plaintiff  might  not  be  entitled  to  recover 
although  no  defense  is  interposed;  such,  for  instance,  as  a  demand 
claimed  and  asserted  in  violation  of  some  rule  of  public  policy  or  statu- 
tory law,  or  where  the  consideration  is  immoral  or  based  upon  some 
illegal  enterprise.  But  it  is  not  contended  that  Pierson's  cause  of  ac- 
tion against  the  appellee  King  was  a  case  that  fell  within  the  class  men- 
tioned. 

We  are  inclined  to  the  opinion  that  if  the  averments  of  the  petition 
are  true,  the  appellant  was  entitled  to  relief,  and  that  the  trial  court 
erred  in  sustaining  the  general  demurrer. 

Judgment  reversed  and  cause  remanded. 

Reversed  and  remanded. 


International  ft  Great  Northern  Bailroad  Company  v.  Evalenb 

Tasby. 

Decided  March  «,  1907. 

1. — Personal  Injury — Pleading. 

Allegations  of  personal  injury  to  a  passenger  alighting  from  a  train  held 
sufficiently  specific,  if  not  needlessly  so,  as  against  a  special  demurrer. 

2. — Carrier  of  Passengers — Charge — Assuming  Fact. 

Charge  held  not  to  assume  the  fact  that  plaintiff  was  a  passenger  on  de- 
fendant's train,  but  to  leave  the  question  to  the  jury. 

8.— Carrier  of  Passengers — Degree  of  Care. 

A  charge  requiring  of  a  railway  company  towards  a  passenger  alighting 
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from  its  car  "a  high  degree  of  care/'  that  is  "such  care  as  a  very  prudent  and 
cautious  person  would  under  like  circumstances  have  exercised''  held  correct. 

4.— Same— Charge. 

A  requested  instruction  limiting  the  duty  owing  by  a  railroad  company 
to  a  passenger  who  has  been  dilatory  in  leaving  the  car  to  the  use  of  ordinary 
care  only,  held  properly  refused  because  unnecessary  in  view  of  the  general 
charge,  which  denied  recovery  at  all  in  case  of  such  delay  in  leaving. 

Appeal  from  the  District  Court  of  Travis  County.  Tried  below  be- 
fore Hon.  Geo.  Calhoun. 

8.  R.  Fisher,  J.  H.  Tallichet  and  8.  W.  Fisher,  for  appellant. — The 
charge  was  erroneous  in  assuming  that  plaintiff  was  a  passenger  when  in- 
jured. Texas  &  P.  Ry.  Co.  v.  James,  82  Texas,  306 ;  Davis  v.  Houston  & 
T.  C.  Ey.  Co.,  59  S.  W.  Rep.,  844 ;  Fanning  v.  St.  Louis  S.  W.  Ry.,  12 
Texas  Ct.  Rep.,  688 ;  Texas  &  Pac.  Ry.  Co.  v.  Alexander,  30  S.  W.  Rep., 
1114 ;  Houston  &  T.  C.  Ry.  Co.  v.  Cohn,  22  Texas  Civ.  App.,  11 ;  Missouri, 
K.  &  T.  Ry.  Co.  v.  Dawson,  29  S.  W.  Rep.,  1106;  St. -Louis  S.  W.  Ry. 
Co.  v.  Ricketts,  54  S.  W.  Rep.,  1090;  Condran  v.  Chicago,  M.  &  St.  P. 
Ry.  Co.,  67  Fed.  Rep.,  522;  St.  Louis  S.  W.  Ry.  Co.  v.  Martin,  63  S. 
W.  Rep.,  1089;  Texas  &  Pac.  Ry.  v.  Atchison,  54  S.  W.  Rep.,  1075. 

The  great  preponderance  of  the  evidence  showing  that  the  train 
stopped  at  Hutto  a  reasonably  sufficient  time  to  enable  plaintiff  and 
other  passengers  in  the  exercise  of  ordinary  diligence  to  leave  the  same, 
the  jury  should  have  been  instructed  that  if  they  believed  from  the  evi- 
dence that  Evalene  Tasby  did  not  leave  within  said  time,  the  defendant, 
in  starting  its  train,  would  owe  to  her  the  exercise  of  ordinary  care  only. 
Same  authorities. 

Allen  &  Hart,  for  appellee. 

KEY,  Associate  Justice. — This  is  a  personal  injury  suit  and  at  the 
trial  in  the  court  below  resulted  in  a  judgment  for  the  plaintiff  for  $800, 
and  the  defendant  has  appealed.  In  order  to  illustrate  the  nature  of 
the  case  and  most  of  the  questions  presented  for  decision,  the  major 
portion  of  the  charge  of  the  court  is  here  copied : 

"Plaintiff  alleges  that  on  or  about  the  17th  day  of  October,  1905, 
plaintiff  purchased  a  ticket  and  became  a  passenger  on  defendant's  train 
from  Austin  to  Hutto.  Plaintiff  further  alleges  that  after  the  train 
stopped  and  after  the  station  was  called  at  Hutto  station,  plaintiff  pro- 
ceeded to  alight  by  going  to  the  platform  of  the  coach  in  which  she  was 
riding,  in  a  prompt  manner,  that  she  proceeded  to  descend  the  steps 
of  the  platform  of  said  coach  and  that  just  as  she  was  in  the  act  of 
alighting  from  said  coach  at  said  station  of  Hutto  the  said  train  gave 
a  violent  jerk  and  started  without  any  previous  warning,  and  that  she 
was  jerked  and  thrown  violently  off  of  the  steps  of  said  train  and  fell 
with  great  force  on  the  ground.  Plaintiff  alleges  that  by  reason  of  said 
fall  as  aforesaid  she  suffered  and  sustained  the  injuries  complained  of 
in  her  petition. 

"Answering  said  petition  the  defendant  denies  all  and  singular  the 
Vol.  XLV.  Civil— 27. 
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allegations  thereof.  Further  answering  defendant  says  that  whatever, 
if  any,  injuries  plaintiff  has  sustained  were  directly  and  proximately 
caused  and  directly  and  proximately  contributed  to  by  plaintiff's  own 
acts  of  negligence;  that  plaintiff  was  negligent  (1)  in  that  she  negli- 
gently, carelessly  and  heedlessly  failed  and  refused  to  exercise  ordinary 
diligence  and  care  in  leaving  defendant's  train  at  the  town  of  Hutto 
when  the  same  stopped  at  said  station,  and  when  the  station  was  called 
by  defendant's  employes  in  charge  of  the  train,  but  that  she  heedlessly* 
and  unnecessarily  delayed  leaving  said  train  until  the  same  had  re-, 
mained  at  said  station  for  a  reasonable  length  of  time,  and  was  leaving 
said  station;  (2)  in  that  she  negligently,  carelessly  and  heedlessly  stepped 
or  jumped  from  said  train  when  the  same  was  in  motion,  and  (3)  in 
that  she  negligently,  carelessly  and  heedlessly  ran  after  said  train  and 
threw  herself  on  and  against  it  while  it  was  in  motion. 

"On  the  law  of  the  case  you  are  charged : 

"1.  The  burden  of  proof  in  this  case  is  upon  the  plaintiff  to  prove 
by  a  preponderance  of  the  evidence  that  the  defendant  was  guilty  of  the 
negligence  charged  in  plaintiff's  petition,  and  that  the  injuries  com- 
plained of  by  the  plaintiff  resulted  to  the  plaintiff  by  reason  of  such 
negligence,  if  any,  on  the  part  of  the  defendant,  its  agents  and  employes, 
and  all  other  facts  necessary  to  be  proved  to  entitle  plaintiff  to  recover 
herein;  and  the  jury  will  decide  all  issues  submitted  to  them  according 
to  the  preponderance  of  the  evidence. 

"2.  The  defendant  as  a  common  carrier  of  passengers  in  the  trans- 
portation of  passengers  upon  its  cars  operated  and  managed  by  its  em- 
ployes must,  while  operating  said  cars  and  while  its  passengers  are 
getting  off  and  on  its  cars  exercise  a  great  degree  of  care,  in  order  to 
avoid  accident  or  injury  to  such  passengers,  and  the  failure  to  exercise 
such  care  as  a  very  prudent  and  cautious  person  would  under  like  cir- 
cumstances have  exercised  in  order  to  avoid  accident  and  injury  to  pas- 
sengers would  be  negligence. 

"3.  By  the  phrase  'ordinary  care/  whenever  used  in  this  charge,  is 
meant  such  care  and  prudence  as  an  ordinarily  careful  and  prudent  per- 
son would  have  used  under  the  same  or  similar  circumstances. 

"4.  By  the  phrase  'contributory  negligence/  whenever  used  in  this 
charge,  is  meant  a  want  of  ordinary  care  on  the  part  of  the  said  plain- 
tiff, Evalene  Tasby,  which  concurred  with  the  negligence  of  the  defend- 
ant or  its  agents  or  employes,  if  any  negligence  there  was  on  the  part  of 
the  defendant,  its  agents  and  employes,  in  causing  the  injury,  if  any. 

"5.  It  was  the  duty  of  the  plaintiff  in  getting  off  or  in  attempting 
to  get  off  the  train  at  the  Hutto  station  to  use  ordinary  care  for  her 
own  protection,  and  a  failure  to  use  such  care  would  be  negligence  on 
her  part,  and  the  plaintiff  can  not  recover  from  the  defendant  any  dam- 
ages resulting  to  her  by  reason  of  her  own  negligence  or  which  resulted 
from  the  negligence  of  the  defendant,  its  agents  or  employes,  if  any, 
if  the  negligence  of  the  plaintiff,  if  any,  contributed  to  or  combined 
with  the  negligence  of  defendant  or  its  agents  or  employes  in  causing  the 
injury. 

"6.  Bearing  in  mind  the  foregoing  instructions,  if  the  jury  find 
from  a  preponderance  of  the  evidence  in  this  case  that  the  plaintiff  was 
a  passenger  on  the  defendant's  train  from  Austin  to  Hutto,  as  alleged 
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in  her  petition,  and  that  after  the  train  had  stopped  at  the  Hutto  eta* 
tion  for  the  purpose  of  letting  off  and  on  passengers,  the  plaintiff  pro- 
ceeded to  alight  by  going  to  the  platform  of  the  coach  in  which  she  was 
riding,  in  a  prompt  manner,  and  that  the  plaintiff  proceeded  to  descend 
the  steps  of  the  platform  of  said  coach,  and  while  she  was  in  the  act  of 
alighting  from  said  coach  the  said  train  gave  a  violent  jerk  and  started 
without  any  previous  warning,  and  that  the  plaintiff  was  jerked  and 
thrown  off  of  the  steps  of  said  train  (if  she  was  jerked  or  thrown  off 
of  said  train)  and  was  thereby  injured,  as  alleged  in  her  petition,  and 
you  further  find  from  a  preponderance  of  the  evidence  that  the  said  in- 
juries, if  any,  were  caused  by  the  failure  of  the  defendant,  its  agents 
or  employes  (if  any  failure  there  was  on  the  part  of  the  defendant,  its 
agents  or. employes)  to  exercise  such  care  as  a  very  prudent  and  cau- 
tious person  would  under  like  circumstances  have  exercised  in  order  to 
avoid  accident  and  injury  to  passengers  in  stopping  its  train  a  reason- 
ably sufficient  time  to  permit  the  passengers  to  get  on  and  off  of  said 
train,  and  you  further  find  from  a  preponderance  of  the  evidence  that 
such  negligence,  if  any  negligence  there  was,  was  the  direct  and  proxi- 
mate cause  of  the  injuries,  if  any  injuries  there  were,  to  plaintiff,  as 
alleged  in  her  petition,  and  you  further  find  from  the  evidence  in  this 
case  that  the  plaintiff  was  not  herself  guilty  of  contributory  negligence 
which  contributed  directly  and  proximately  to  such  injury,  if  any,  then 
you  will  find  a  verdict  for  the  plaintiff.  But  unless  you  so  find,  you 
will  return  a  verdict  for  the  defendant. 

"7.  If  under  the  instructions  given  you  the  jury  find  from  the  evi- 
dence that  plaintiff  was  injured  as  alleged  in  her  petition,  by  reason  of 
the  negligence  of  the  defendant,  as  alleged  in  her  petition,  and  that  she 
is  entitled  to  recover  damages  therefor,  then  you  will  assess  her  damages 
at  such  sum  of  money  as  if  paid  in  hand  at  this  time  would  fairly  and 
justly  compensate  her  for  the  injuries  sustained  by  her,  if  any,  aiid  in 
doing  so  will  take  into  account  the  physical  pain,  if  any,  suffered  or  that 
will  be  suffered  by  her,  if  any,  on  account  of  such  injuries,  the  earnings 
lost  by  her  on  account  thereof,  if  any,  and  the  impairment,  if  any,  of 
her  ability  to  earn  money  in  the  future  on  account  of  such  injuries,  if 
any. 

"8.  The  jury  are  the  exclusive  judges  of  the  facts  proved,  of  the 
credibility  of  the  witnesses,  and  of  the  weight  to  be  given  to  their  tes- 
timony, but  the  jury  are  bound  to  receive  the  law  from  the  court,  which 
is  given  them  and  be  governed  thereby ." 

At  the  request  of  the  defendant,  the  trial  court  also  gave  the  follow- 
ing special  instructions: 

"1.  If  from  the  evidence  you  believe  that  Evalene  Tasby,  while  a 
passenger  upon  one  of  defendant's  train,  attempted  while  at  Hutto  to 
leave  the  train  while  it  was  in  motion,  and  that  such  act  upon  her  part 
was  negligence  which  directly  and  proximately  contributed  to  the  in- 
juries, if  any,  of  which  she  complained,  then  you  will  return  a  verdict 
for  the  defendant,  although  you  may  believe  from  the  evidence  that  the 
agents  and  servants  of  the  defendant  in  charge  of  the  train  were  like- 
wise guilty  of  negligence  in  the  particulars  charged." 

"3.  If  from  the  evidence  the  jury  believe  that  the  train  upon  which 
Evalene  Tasby  was  a  passenger  stopped  at  Hutto  for  a  sufficient  length 
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of  time  to  enable  her  or  other  passengers  thereon  in  the  exercise  of  or- 
dinary diligence,  to  disembark  from  the  train  in  safety,  and  further 
believe  from  the  evidence  that  she  did  not  avail  herself  of  such  oppor- 
tunity, but  delayed  attempting  to  leave  the  train  until  after  the  same 
was  in  motion,  and  stepped,  jumped  or  otherwise  removed  herself  there- 
from while  it  was  in  motion,  and  that  such  act  on  her  part  directly  and 
proximately  contributed  to  whatever,  if  any,  injuries  she  sustained,  then 
you  are  instructed  to  return  a  verdict  for  the  defendant." 

"8.  You  are  instructed  that  a  railroad  company  is  not  an  insurer  of 
the  safety  of  its  passengers,  and  rests  only  under  the  duty  of  providing 
reasonably  safe  places  for  their  accommodation  while  traveling,  and  of 
stopping  its  trains  at  stations  for  a  sufficient  length  of  time  to  enable 
persons  in  the  exercise  of  ordinary' care  and  diligence  to  disembark  there- 
from in  safety.  And  in  this  connection  you  are  further  instructed  that 
if  the  defendant,  its  servants  and  agents  stopped  the  train  at  Hutto  for 
a  reasonable  length  of  time  to  enable  passengers  to  disembark  there- 
from in  safety,  then  the  defendant  rested  under  no  duty  to  station  any 
of  its  agents  or  servants  on  the  ground  or  platform  or  at  the  exit  from 
the  cars  or  to  go  through  the  train  and  ascertain  if  any  passengers  de- 
airing  to  disembark  had  failed  to  get  off." 

"10.  You  are  instructed  that  if  you  believe  that  the  plaintiff,  Eva- 
lene  Tasby,  sustained  any  of  the  alleged  injuries  of  which  she  complains 
in  running  after  defendant's  train,  and  in  falling,  if  she  did  fall,  in 
getting  her  child  or  children  from  said  train,  then  she  can  recover  no 
damages  for  such  injuries,  if  any,  so  sustained." 

"11.  You  are  instructed  that  each  and  every  special  instruction 
given  you  in  this  case  at  the  request  of  the  defendant  is  as  much  the 
law  of  the  case  as  the  main  charge  of  the  court,  and  is  to  be  fully 
considered  by  you  in  making  up  your  verdict  in  this  case." 

Opinion. — The  plaintiff  alleged  in  her  petition  that  as  a  result  of  the 
fall  therein  described  her  said  body  was  bruised  and  mashed,  and  she 
was  injured  in  the  back,  arms  and  legs,  and  in  each  and  every  part  of 
her  said  body  and  in  each  and  every  part  of  her  nervous  system;  that 
when  the  plaintiff  was  first  thrown  to  the  ground  she  fell  with  bundles 
in  her  arms  violently  to  the  ground ;  that  in  falling  she  struck  her  right 
knee  on  the  ground  and  knocked  her  kneecap  from  her  knee;  that  she 
also  fell  on  and  across  a  bundle  which  she  was  carrying  in  her  arms,  and 
that  the  weight  of  the  fall  and  the  force  of  the  fall  mashed  and  crushed 
her  chest  and  lungs  and  materially  injured  her  in  her  chest  and  lungs 
and  arms  and  the  different  members  thereof,  until  the  plaintiff  had  fre- 
quent hemorrhages,  spitting  blood  and  coughing  blood;  that  she  was  at 
said  time  and  place  injured  internally  and  specially  in  and  about  her 
left  lung  and  heart;  that  the  different  organs  of  her  chest  and  body  were 
injured,  the  exact  nature  of  which  is  to  this  plaintiff  unknown,  but 
which  this  plaintiff  says  are  all  permanent  and  lasting  injuries  from 
which  she  will  suffer  as  long  as  she  lives;  that  by  reason  of  the  injury 
to  her  right  knee  she  is  now  and  has  been  compelled  ever  since  receiv- 
ing same  to  use  a  crutch ;  that  she  can  not  now  bear  any  weight  on  the 
said  limb;  that  the  same  will  not  support  the  weight  of  her  body,  nor 
will  it  permit  of  her  walking  without  the  use  of  a  crutch,  which  said 
injury  to  the  leg  is  a  permanent  and  lasting  injury,  from  which  she 
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will  suffer  continually,  and  from  which  she  will  be  disabled  con- 
tinually during  her  whole  life;  that  at  the  time  of  the  dislocation  and 
injuries  as  aforesaid,  to  her  said  knee  and  her  said  body,  her  said  knee 
and  ankle  were  sprained  and  her  body  bruised,  battered  and  hurt,  and 
she  was  greatly  frightened  and  suffered  great  mental  and  physical  pain. 

The  defendant  interposed  a  special  exception  to  these  averments,  as- 
serting that  they  were  too  general,  vague  and  indefinite,  and  failed  to 
advise  the  defendant  what  injuries  the  plaintiff  would  attempt  to  prove. 
That  exception  was  overruled,  and  the  first  assignment  complains  of  that 
ruling.  The  assignment  is  without  merit.  The  pleading  referred  to, 
instead  of  lacking  in  particularity,  is  unusually,  if  not  unnecessarily, 
comprehensive  and  specific. 

Under  the  second  and  third  assignments  it  is  asserted  that  the  second 
and  sixth  paragraphs  of  the  court's  charge  are  upon  the  weight  of  the 
evidence,  in  that  they  assume  that  the  plaintiff  was  a  passenger  at  the 
time  she  was  injured.  The  charge  is  not  subject  to  this  criticism.  It 
does  not  assume  that  the  plaintiff  was  a  passenger,  but  submits  that 
question,  together  with  others,  for  the  jury  to  decide. 

The  fourth  assignment  asserting  that  the  second  paragraph  of  the 
charge  imposed  upon  the  defendant  a  higher  degree  of  care  than  is  re- 
quired by  law,  asserts  an  unsound  proposition  and  is  overruled. 

The  fifth  assignment  is  addressed  to  the  action  of  the  court  in  dis- 
allowing the  following  requested  instruction :  "You  are  instructed  that 
if  the  defendant  stopped  its  train  at  Hutto  station  for  a  time  reasonably 
sufficient  for  passengers  in  the  exercise  of  ordinary  diligence,  to  leave 
the  same,  and  that  the  plaintiff,  Evalene  Tasby  did  not  leave  said  train 
within  said  time,  then  the  defendant  owed  to  said  plaintiff  only  the 
exercise  of  ordinary  care  in  starting  its  train,  and  did  not  rest  under 
the  duty  of  exercising  that  high  degree  of  care  due  by  carriers  under 
ordinary  circumstances  to  passengers." 

If  it  be  conceded  that  the  refused  charge  embodies  a  correct  proposi- 
tion of  law,  we  are  of  opinion  that  no  error  was  committed  in  refusing 
to  give  it  in  this  case.  By  the  sixth  paragraph  of  the  court's  general 
charge  the  jury  were  required,  in  order  to  return  a  verdict  for  the  plain- 
tiff, to  find  that  the  plaintiff  acted  promptly  and  was  not  herself  guilty 
of  contributory  negligence  in  attempting  to  alight  from  the  train;  and 
it  told  the  jury,  unless  they  found  for  the  plaintiff  upon  those  and  other 
issues  submitted,  to  return  a  verdict  for  the  defendant.  If  the  plaintiff 
acted  promptly  and  was  not  guilty  of  negligent  delay  in  attempting  to 
leave  the  tTain,  then  while  she  was  exercising  such  care  and  diligence, 
the  defendant  owed  her  such  high  degree  of  care  as  would  have  been 
exercised  by  a  very  prudent  and  cautious  person  under  like  circum- 
stances, and  not  merely  ordinary  care.  The  requested  instruction  is 
based  upon  the  contention  that  the  plaintiff  by  negligence  in  failing  to 
leave  the  train  after  it  had  stopped  for  a  reasonable  time,  had,  to  some 
extent,  forfeited  her  rights  as  a  passenger,  and  was  entitled  to  only 
ordinary  care  on  the  part  of  the  defendant.  The  sixth  paragraph  of  the 
court's  charge,  in  effect,  required  the  jury,  in  order  to  find  a  verdict  for 
the  plaintiff,  to  find  that  she  had  exercised  such  degree  of  care  and  dili- 
gence as  preserved  her  original  status  as  a  passenger.  Having  so  in- 
structed the  jury  and  so  limited  the  plaintiff's  right  of  recovery,  the 
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defendant  ought  not  to  be  heard  to  complain  because  the  court  did  not 
submit  to  the  jury  another  and  different  theory  upon  which  the  plaintiff 
might  have  recovered,  although  she  herself  had  not  exercised  the  proper 
diligence  in  attempting  to  leave  the  train  when  it  stopped  for  that  pur- 
pose. 

There  are  some  other  assignments  complaining  of  the  action  of  the 
court  in  refusing  to  give  requested  instructions.  The  most  of  the  in- 
structions referred  to  assume  that  certain  facts,  if  established  by  the 
evidence,  would  constitute  contributory  negligence,  and  were  properly  re- 
fused for  that  reason.  We  think  the  court's  charge,  as  supplemented  by 
the  requested  instructions  that  were  given,  was  quite  as  favorable  to 
the  defendant  as  it  should  have  been,  and  that  no  error  was  committed 
in  refusing  requested  instructions. 

We  also  overrule  the  assignments  which  complain  of  the  verdict  and 
the  action  of  the  court  in  overruling  the  motion  for  a  new  trial.  There 
is  evidence  in  the  record  which  supports  the  findings  of  the  jury  to  the 
effect  that  the  defendant  was  guilty  of  negligence,  as  alleged  in  plain- 
tiff's petition,  that  the  plaintiff  was  not  guilty  of  contributory  negli- 
gence, and  that  as  a  result  of  the  defendant's  negligence  she  was  injured 
to  the  extent  and  amount  awarded  by  the  verdict,  afcd  we  so  find  the 
facts  in  support  of  the  verdict. 

No  error  has  been  shown  and  the  judgment  is  affirmed. 

Affirmed, 


N.  0.  Rambie  v.  San  Antonio  &  Gulp  Bailboad. 

Decided  March  6,  1907. 

1. — Pleading— Issues— Charge. 

A  party  has  a  right  to  have  the  issues  raised  by  his  pleadings  specially 
presented  and  submitted,  and  this,  although  the  court  has  already  submitted 
the  issues  in  general  terms  in  its  main  charge. 

8. — Undisputed  Evidence— Submission  of  Issue. 

Where  the  facts  supporting  a  defense  are  undisputed  only  the  defendant 
can  complain  of  such  facts  being  submitted  as  an  issue. 

8. — Charge— "Accident." 

The  use  of  the  word  "accident"  by  the  court  in  its  charge  is  not  neces- 
sarily misleading  as  tending  to  cause  the  jury  to  believe  that  the  injuries 
were  not  the  result  of  defendant's  negligence. 

4. — Charge— Repetition. 

In  a  suit  for  personal  injuries  received  while  alighting  from  a  passenger 
cqach  it  was  not  error  for  the  court  to  give  a  special  charge  to  the  effect  that 
plaintiff  was  not  entitled  to  recover  unless  it  was  shown  by  a  preponderance 
of  the  evidence  that  defendant  was  negligent,  although  the  court  had  in  its 
main  charge  instructed  the  jury  that  the  burden  of  proof  was  upon  the  plain- 
tiff to  establish  by  a  preponderance  of  the  evidence  the  material  allegations  of 
his  petition. 

Appeal  from  the  District  Court  of  Wilson  County.    Tried  below  be- 
fore Hon.  E.  A.  Stevens. 

Webb  &  Ooeth,  for  appellant. — The  court  erred  in  giving  undue 
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prominence  and  emphasis  to  the  defense  of  contributory  negligence,  be- 
cause the  court  in  its  charge  to  the  jury  and  in  the  fifth  paragraph 
thereof  defines  contributory  negligence,  and  in  the  seventh  paragraph 
thereof  instructs  the  jury  that  the  plaintiff  would  be  entitled  to  recover 
if  his  wife  was  not  guilty  of  contributory  negligence  in  the  manner  of 
alighting  from  the  train,  and  in  the  ninth  paragraph  thereof  the  court 
charges  the  jury  that  the  plaintiff  could  not  recover  if  his  wife  was 
guilty  of  contributory  negligence;  and  in  the  first  special  instruction 
requested  by  the  railroad  the  court  after  elaborating  the  facts,  charges 
the  jury  further  upon  the  defense  of  contributory  negligence,  and  in  the 
special  charge  No.  2,  requested  by  the  railroad,  the  court  again  defines 
contributory  negligence  and  after  elaborating  the  facts,  as  was  done  in 
the  first  special  charge,  the  court  further  charges  upon  the.  said  defense. 
The  foregoing  charges  led  the  jury  to  believe  that  the  court  had  an  opin- 
ion regarding  the  facts  constituting  said  defense,  and  the  court  gave  un- 
due prominence  and  emphasis  thereto  to  the  prejudice  of  the  plaintiffs 
rights.  Kroeger  v.  Texas  ft  P.  By.  Co.,  69  S.  W.  Rep.,  809 ;  Lumsden 
v.  Chicago,  R.  I.  ft  T.  Ry.  Co.,  4  Texas  Ct.  Rep.,  516;  Chisum  v. 
Chesnutt,  36  S.  W.  Rep.,  760;  Pelfrey  v.  Texas  Cent.  Ry.  Co.,  73  S. 
W.  Rep.,  411. 

The  court  should  not  have  repeatedly  charged  the  jury  that  the  plain- 
tiff could  only  recover  upon  a  preponderance  of  the  evidence,  and  there- 
by give  undue  prominence  to  a  rule  of  law.  Hays  v.  Hays,  66  Texas, 
609;  Powell  v.  Messer,  18  Texas,  406;  Cross  v.  Kennedy,  3  Texas  Ct. 
Rep.,  920. 

Baker,  Botts,  Parker  &  Garwood  and  Garrett  &  Davis,  for  appellee. 

JAMES,  Chief  Justice. — Appellant  sued  to  recover  damages  for 
injury  to  his  wife,  alleging  negligence  of  defendant  in  having  a  bolt 
projecting  from  the  car  step  and  allowing  the  step  in  use  to  become 
worn  thin  and  slick,  which  caused  his  wife  to  fall  and  be  injured  in 
alighting  from  the  car  at  Stockdale  Station. 

Defendant  pleaded  a  general  denial,  and  pleas  of  contributory  negli- 
gence. First.  That  the  car  stopped,  that  a  number  of  passengers,  in- 
cluding plaintiff's  wife,  proceeded  to  leave  the  car,  that  a  number  of 
them  were  in  front  of  her  and  left  the  car  down  the  step  on  the  south 
side  of  the  train  facing  the  depot,  and  that  she,  instead  of  doing  like- 
wise, stepped  to  one  side  of  the  platform  and  off  the  same  on  the  north 
side  away  from  the  depot  and  in  her  efforts  to  recover  struck  her  arm 
against  the  brace  or  handhold,  or  fell  to  the  ground  on  the  north  side 
of  the  car,  causing  her  injuries.  That  in  failing  to  alight  on  the  south 
side  next  the  depot,  as  the  other  passengers  did,  the  same  being  the 
proper,  usual  and  customary  place  for  so  doing,  and  in  stopping  on  the 
platform  and  stepping  to  one  side  and  off  the  platform,  she  failed  to 
exercise  ordinary  care,  and  but  for  said  careless  conduct  the  accident 
would  not  have  happened.  Second.  That  when  she  got  on  the  platform 
she  neglected  or  failed  to  proceed  off  said  car  on  the  depot  side,  the 
usual  and  customary  place,  but  she  attempted  to  leave  the  car  on  the 
north  side,  and  while  leaving  said  car  and  while  descending  the  step  she 
had  a  lot  of  bundles  and  packages  in  her  hands  or  arms  rendering  her 
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unable  to  use  the  railings  whereby  she  was  caused  to  lose  her  balance  and 
fall  and  that  on  so  doing  she  failed  to  exercise  ordinary  care  which  was 
the  cause  of  her  injuries. 

The  court  in  its  main  charge  gave  a  definition  of  contributory  negli- 
gence, and  also  charged  in  general  terms  that  if  her  injuries  resulted 
from  her  own  negligence  to  find  for  defendant.  The  court  also  gave  two 
special  instructions  that  were  asked  by  defendant  on  the  subject  of  con- 
tributory negligence,  conformably  to  the  two  phases  of  contributory  neg- 
ligence as  contained  in  the  answer.  The  first  assignment  of  error  con- 
tends that  undue  prominence  was  given  to  this  issue  by  the  giving  of 
the  special  charges.  The  definition  of  contributory  negligence  in  the 
general  charge  was  not  a  submission  of  an  issue.  That  charge,  however, 
did  submit  the  issue,  but  in  general  terms.  Defendant  had  the  right  to 
have  it  specially  submitted  in  accordance  with  its  plea  or  pleas  on  the 
subject,  and  the  court  committed  no  error  in  doing  this.  The  second 
assignment  of  error  is  overruled  for  the  reason  that  said  special  charges 
were  not  argumentative,  and  did  not  indicate  an  opinion  of  the  court  in 
reference  to  said  defense. 

The  third  assignment  concerns  the  same  special  charges  and  com- 
plains of  them  because  they  gave  undue  prominence  to  the  fact  that  the 
train  had  stopped  at  Stockdale  and  that  plaintiff's  wife  was  preceded  by 
other  passengers  and  that  she  did  not  leave  the  car  on  the  south  side; 
and  further,  that  said  charges  submitted  the  issue  as  to  whether  plain- 
tiff's wife  left  the  train  by  the  north  or  by  the  south  side,  which  was 
not  a  controverted,  but  an  admitted  fact;  and  said  charges  were  an  un- 
fair elaboration  of  facts  about  which  there  was  no  controversy  and  gave 
undue  prominence  to  them,  were  argumentative  and  indicated  that  the 
court's  opinion  was  that  plaintiff's  wife  was  negligent  in  leaving  the 
train.  The  seventh  assignment  is  that  there  being  no  issue  as  to  whether 
or  not  the  train  had  stopped,  nor  that  she  was  preceded  by  other  pas- 
sengers, nor  that  she  left  the  car  by  the  north  side,  these  matters  should 
not  have  been  included  in  what  was  submitted  by  special  charges. 
There  was  nothing  argumentative  in  the  two  special  charges  complained 
of  as  to  an  issue,  and  nothing  that  was  calculated  to  convey  an  opinion 
of  the  judge  on  any  issue.  As  such  facts  went  to  constitute  defenses 
pleaded,  it  would  seem  that  defendant  would  be  the,  one  to  have  com- 
plained of  those  facts  being  submitted  as  issues. 

There  is  no  merit  in  the  fourth  assignment.  The  use  of  the  word 
"accident"  as  it  occurs  in  certain  charges  complained  of  was  not  mis- 
leading in  that  it  tended  to  cause  the  jury  to  believe  that  the  injuries 
were  not  the  result  of  defendant's  negligence.  The  fifth  assignment 
complains  of  an  instruction  which  embodied  a  correct  and  applicable 
principle  of  law  and  was  not  misleading. 

Under  the  sixth  assignment  appellant  makes  the  point  that  the  court 
having  stated  in  the  general  charge  that  the  burden  of  proof  was  upon 
plaintiff  to  establish  by  a  preponderance  of  the  evidence  the  material 
allegations  of  his  petition',  it  was  error  to  express  this  principle  in  a 
special  charge  in  the  following  language:  "If  a  passenger  is  injured 
while  alighting  from  a  train,  such  passenger  is  not  entitled  to  recover 
damages  against  the  railway  company  for  such  injuries  unless  it  is 
shown  by  a  preponderance  of  the  evidence  that  such  injury  was  caused, 
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by  the  failure  of  the  company  to  exercise  that  high  degree  of  care  that 
a  very  cautious  and  prudent  person  would  exercise  under  the  same  cir- 
cumstances/' This  is  said  by  appellant's  proposition  to  have  given  un- 
due prominence  to  a  rule  of  law.  This  action,  of  the  court  was  not  fairly 
open  to  the  objection. 

The  eighth  is  that  said  special  charges  one  and  two  should  not  have 
been-  given,  because  there  was  no  evidence  that  there  was  anything  to 
indicate  to  plaintiff's  wife  that  the  north  side  was  not  the  proper  place 
for  her  to  alight,  or  that  the  south  side  was  the  usual  and  customary 
exit  at  the  station.  We  find  this  does  not  correctly  represent  the  evi- 
dence. 

We  conclude  as  facts  that  the  verdict  is  sustained  by  evidence  that  de- 
fendant was  guilty  of  no  negligence,  and  also  by  evidence  showing  con- 
tributory negligence  on  the  part  of  plaintiffs  wife  precluding  her  re- 
covery.   Judgment  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Gulp,  Colorado  ft  Santa  Fe  Railway  Company  v.  J.  A.  McCormick. 

Decided  March  6,  1907. 

1.— Carrier — Ejection  of  Passenger  Without  Ticket. 

One  who  takes  passage  upon  a  railroad  train  knowing  that  he  has  no 
ticket,  is  not  entitled  to  recover  damages  for  his  ejection  from  the  train,  even 
though  he  may  have  bought  and  paid  for  a  ticket  and  the  conductor  who 
ejected  him  knew  that  fact. 

2. — Same— Case  Limited. 

The  case  of  St.  Louis,  Arkansas  &  Texas  Railway  Company  v.  Mackie,  71 
Texas,  491,  limited  to  the  facts  of  that  case,  if  indeed,  it  has  not  been  over- 
ruled by  subsequent  decisions  in  this  State. 

3. — Passenger — Loss  of  Tioket. 

A  passenger  who  loses  his  ticket  and,  knowing  that  fact,  boards  a  railroad 
train  and  refuses  to  pay  for  his  passage  and  is  ejected  from  the  train,  is  not 
entitled  to  recover  from  the  railroad  company  the  price  of  the  ticket. 

Appeal  from  the  County  Court  of  Bexar  County.  Tried  below  before 
Hon.  R.  B.  Green. 

J.  W.  Terry  and  A.  E.  Culwell,  for  appellant. — The  court  erred  in  re- 
fusing to  set  aside  the  verdict  and  judgment  herein  and  grant  a  new 
trial,  because  the  verdict  is  contrary  to  and  unsupported  by  the  evidence 
in  this,  that  the  undisputed  evidence  in  this  case  shows  that  plaintiff 
purchased  a  ticket  from  this  defendant  for  passage  from  Beaumont  to 
San  Augustine  and  said  ticket  was  delivered  to  him  by  defendant's 
agent  at  Beaumont,  Texas,  and  said  plaintiff  went  upon  defendant's 
train  and  took  passage  thereon  and  failed  and  refused  to  exhibit  or  sur- 
render said  ticket  or  any  ticket  to  defendant's  conductor  or  to  pay  fare 
to  said  conductor  when  demanded  of  him,  and  was  ejected  from  said 
train  without  the  use  of  any  unnecessary  force  or  violence,  and  is  not 
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therefore  entitled  to  recover  of  this  defendant.  Galveston,  H.  &  H.  v. 
Scott,  9  Texas  Ct.  Rep.,  277 ;  Texas  &  P.  Ry.  Co.  v.  Smith,  84  S.  W. 
Rep.,  852;  International  &  6.  N.  Ry.  Co.  v.  Wilkes,  68  Texas,  617; 
Standish  v.  Narragansett  S.  S.  Co.,  Ill  Mass.,  512;  Crawford  v.  Cin- 
cinnati, H.  &  D.  Ry.  Co.,  26  Ohio  St.,  580;  Jerome  v.  Smith,  48  Vt, 
230 ;  Knowles  v.  Norfolk  So.  Ry.  Co.,  102  N.  C,  59 ;  Hutchinson  on 
Carriers,  sec.  572  et  seq. 

Webb  &  Qoeth,  for  appellee. — When  a  passenger  buys  an  interchange- 
able mileage  ticket,  which  is  not  transferable,  is  only  good  for  continuous 
passage  on  the  day  of  its  purchase,  is  capable  of  absolute  identification 
by  its  number,  and  .when  a  passenger  holds  a  receipt  for  such  ticket  and 
the  number  thereof,  and  in  the  presence  of  the  conductor,  before  the  de- 
parture of  the  train,  exhibits  such  receipt  and  demands  the  delivery 
of  a  ticket  from  the  agent,  who  refuses  to  make  such  delivery,  whereby 
the  passenger  is  forced  to  hastily  depart  on  the  train  without  a  ticket, 
and  when  the  admitted  testimony  shows  that  the  ticket  agent  sold  said 
ticket  on  the  same  day  to  another  passenger,  the  railway  company  will 
become  liable  for  substantial  damages  when  it  appears  that  the  conduc- 
tor ejected  the  passenger  from  the  train  on  the  ground  that  such  pas- 
senger was  unable  to  exhibit  a  ticket,  and  such  passenger  is  not  required, 
under  these  circumstances,  to  pay  another  fare  or  to  buy  another  ticket 
in  order  to  avoid  ejectment.  Texas  &  P.  Rv.  Co.  v.  Payne,  12  Texas 
Ct.  Rep.,  1004 ;  Gulf,  C.  &  S.  F.  Ry.  Co.  v."  Holbrook,  33  S.  W.  Rep., 
1028 ;  Missouri  Pac.  Ry.  Co.  v.  Martino,  2  Texas  Civ.  App.,  645 ;  Cher- 
ry v.  Chicago  &  A.  Ry.  Co.,  2  L.  R.  A.  (N.  S.),  695,  see  note  p.  696;  St. 
Louis,  A.  &  T.  Ry.  Co.  v.  Mackie,  71  Texas,  491 ;  Gulf,  C.  &  S.  P.  Ry. 
Co.  v.  Rather,  3  Texas  Civ.  App.,  76;  Southern  Kan.  Ry.  Co.  v.  Rice,  5 
Am.  St.  Rep.,  766;  Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Copeland,  17  Texas 
Civ.  App.,  55. 

FLY,  Associate  Justice. — Appellee  instituted  this  suit  to  recover 
of  appellant  damages  for  his  ejection  from  a  passenger  train  at  Silsbee, 
Texas.  A  jury  trial  resulted  in  a  verdict  for  appellee  for  $253.60,  of 
which  amount  $100  was  remitted  by  appellee  and  judgment  was  ren- 
dered for  $153.60. 

Appellee  testified  that  he  was,  on  January  26,  1905,  a  traveling  sales- 
man for  the  Memphis  Coffin  Company  and  was  in  Beaumont,  Texas,  and 
was  instructed  by  his  employer  to  go  from  that  point  to  San  Augustine, 
Texas.  To  that  end  he  asked  the  ticket  agent  of  appellant  for  a  ticket 
to  that  place,  as  well  as  a  credential  slip,  and  gave  him  his  credential 
number,  which  was  in  a  credential  book  he  had  purchased  from  another 
road.  The  credential  books,  it  seems,  entitle  the  holders  to  a  rebate  on 
the  regular  fare.  The  agent  put  appellee's  credential  number  as  well 
as  the  number  of  the  ticket*  which  was  851,  on  the  credential  envelope 
and  handed  it  to  appellee,  who  put  it  in  his  overcoat  pocket  and  went  in 
the  train,  and  after  he  got  there  discovered  that  the  ticket  which  should 
have  been  in  the  credential  envelope  was  not  there.  He  immediately 
went  to  the  ticket  agent  and  told  him  that  he  had  not  given  him  a 
ticket.  The  agent  insisted  that  he  had  and  told  appellee  that  he  had  lost 
it.    The  conductor  was  standing  near  by  and  the  agent  told  him,  "This 
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gentleman  here  has  lost  his  ticket,  but  he  has  paid  me  his  fare."  Ap- 
pellee did  not  know  whether  the  open  or  shut  part  of  the  credential 
envelope  was  up  or  down  when  the  agent  handed  it  to  him  and  when  he 
put  it  in  his  overcoat  pocket.  Appellant  did  not  buy  another  ticket  and 
did  not  find  the  one  he  had  bought  and  when  the  conductor  demanded 
a  ticket  appellee  presented  the  credential  envelope  to  the  conductor 
who  insisted  on  his  paying  his  fare  or  delivering  a  ticket.  The  con- 
ductor went  through  the  train  to  see  if  anyone  had  the  ticket,  but  did 
not  find  it.  Afterwards  the  conductor  showed  appellee  a  telegram  from 
the  railway  company  which  stated,  "Have  the  man  pay  fare,  and  send 
his  identification  slip  and  your  receipt  to  Kennan  at  Galveston  for  re- 
fund," and  told  appellee  if  he  would  pay  fare  he  would  send  the  papers 
as  directed  for  a  refunding  of  the  amount  paid.  This  appellee  refused 
to  do.  This  was  at  Silsbee  and  the  conductor  then  took  appellee  by  the 
arm  and  led  him  off  the  train.  Appellee  then  got  back,  paid  his  fare, 
and  went  on  to  his  point  of  destination.  He  had  sufficient  money  to 
pay  the  fare. 

The  agent  swore  that  he  put  ticket  851  in  the  credential  envelope 
and  handed  it  to  appellee,  and  that  about  five  minutes  afterward  he 
returned  and  stated  that  he  had  lost  it.  That  a  search  was  made  for 
the  ticket  in  the  waiting  room  and  on  the  platform.  It  was  not  found 
and  appellee  stated  he  intended  riding  on  his  credential  slip,  and  the 
agent  told  him  that  the  company  was  not  responsible  for  the  loss  of  the 
ticket  and  the  conductor  would  require  a  ticket  of  him.  The  agent  said : 
"I  told  him  to  buy  another  ticket  and  I  would  take  the  matter  up  with 
the  general  passenger  agent  and  have  his  money  refunded."  About  a 
week  afterward  some  person  presented  the  ticket  to  the  agent  for  re- 
fund, and  the  application  was  sent  to  W.  S.  Eeenan,  the  general  passen- 
ger agent  at  Galveston.  The  money  was  not  refunded  to  the  person  who 
made  application  for  it. 

Appellee  admitted  that  he  knew  that  if  he  did  not  have  a  ticket  that 
he  would  "have  contention  with  the  conductor."  He  knew  that  he  would 
have"  to  present  a  ticket  in  order  to  ride  on  the  train.  He  stated  that 
the  conductor  was  polite  to  him  and  treated  him  considerately.  He 
used  no  force  except  to  take  appellee  by  the  arm  and  request  him  to 
leave  the  train. 

The  rules  of  appellant  required  conductors  to  eject  a  person  from  the 
trains,  who  refused  to  produce  a  proper  ticket,  or  other  transportation, 
or  pay  fare.  Appellee  would  do  neither  and  he  was  ejected  from  the 
train  by  the  conductor. 

The  application  for  refund  was  presented  by  one  C.  L.  Herrington, 
on  February  7,  1905,  and  he  stated  in  his  application  that  he  was  the 
original  purchaser  of  ticket  851,  that  after  buying  the  ticket  he  con- 
cluded to  stop  off  at  Silsbee  and  paid  his  fare  to  that  place  and  retained 
the  ticket.  He  stated  that  he  lived  in  Floresville,  Texas,  and  that  he 
bought  the  ticket  on  January  26,  1905.  The  money  for  the  ticket  was 
not  paid  to  the  applicant,  or  to  anyone  else. 

The  court  charged  the  jury  that  if  appellant's  agent  failed  to  deliver 
to  appellee  a  ticket  that  he  had  purchased,  and  the  conductor  was  in- 
formed by  the  ticket  agent  that  appellee  had  paid  for  a  ticket,  and  appel- 
lee was  ejected  from  the  train  by  the  conductor,  the  jury  should  find 
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in  favor  of  appellee  for  the  amount  paid  for  the  ticket;  and  if  they 
further  found  that  appellee  suffered  mental  distress,  embarrassment  or 
humiliation  by  reason  of  his  ejectment,  damages  might  be  recovered. 

The  case  of  Railway  v.  Mackie,  71  Texas,  491,  apparently  supports 
the  theory  upon  which  the  cause  was  tried  in  the  lower  court,  but  that 
case  has  been  distinguished  in  several  cases,  so  as  to  show  that  while 
it  may  be  correct  under  its  peculiar  facts,  it  can  not  be  invoked  as  au- 
thority in  cases  like  the  one  now  under  consideration.  The  Court  of 
Civil  Appeals  of  the  Second  District,  in  the  case  of  Texas  &  Pac.  Ry. 
v.  Arnold,  16  Texas  Civ.  App.,  76,  expresses  the  view  that  the  Mackie 
case  is  in  effect  overruled  by  the  Supreme  Court  in  the  case  of  Ft.  Worth 
&  D.  C.  Ry.  v.  Ds^ggett,  87  Texas,  322.  In  the  latter  case  the  Mackie  case 
is  not  mentioned,  and  we  think  they  are  easily  distinguishable,  and  yet 
there  are  in  the  latter  case  expressions  which  may  be  deemed  antagonis- 
tic to  the  propositions  announced  in  the  older  case. 

In  the  case  of  Russell  v.  Missouri,  K.  &  T.  Ry.,  12  Texas  Civ.  App., 
627,  it  was  held  that  a  party  could  not  recover  for  mental  suffering 
arising  from  being  ejected  from  a  train  when  he  knew  at  the  time  he 
entered  the  car  that  the  ticket  he  held  would  not  be  honored.  The  facts 
were  that  the  plaintiff  purchased  a  ticket  at  Dallas,  Texas,  to  St.  Louis, 
Missouri,  and  return*  It  was  stipulated  in  the  ticket  that  it  must  be 
stamped  on  the  back  by  the  agent  at  the  selling  point  and  by  the  agent 
at  the  point  of  destination.  The  court  Btates  the  case  as  follows:  "In 
selling  the  ticket  the  defendant's  agent  at  Dallas  neglected  to  officially 
stamp  the  ticket  upon  the  back  thereof,  as  required  by  its  terms  to  give 
it  validity.  The  ticket  was  honored  on  the  passage  to  St.  Louis,  but 
when  the  plaintiff  presented  it  to  the  agent  of  the  Missouri  Pacific 
Railway  Company  at  St.  Louis  and  proposed  to  identify  himself  as  the 
original  purchaser,  the  agent  there  declined  to  sign  and  stamp  the  ticket, 
as  was  required  by  its  terms  to  give  it  validity  for  the  return  passage. 
Plaintiff  then  got  upon  a  Missouri  Pacific  train  to  return  to  Dallas,  and 
was  ejected  from  the  train  a  short  distance  from  St.  Louis,  on  account  of 
not  having  a  valid  ticket  for  his  passage,  with  the  consequences  prac- 
tically as  alleged  in  his  petition.  The  proposition  insisted  upon  is  that 
he  is  entitled  to  recover  of  this  defendant  actual  damages  for  the  indig- 
nity, mental  suffering,  etc.,  occasioned  by  being  put  off  the  train  of  the 
Missouri  Pacific  Company."  The  court  held:  "The  plaintiff  should 
not  have  taken  passage  upon  the  train  when  he  knew  that  his  ticket 
was  not  good;  and  having  done  so,  he  should  not  be  permitted  to  re- 
cover damages  on  account  of  his  ejection/'  That  was  the  only  point  in 
the  case,  and  the  Supreme  Court,  in  refusing  a  writ  of  error,  must  have 
approved  of  the  language  quoted.  That  case  must  be  held  decisive  of 
this  case. 

Another  case  in  point  is  that  of  Railway  v.  Scott  (Texas  Civ.  App.), 
79  S.  W.  Rep.,  642,  in  which  the  plaintiff  had  bought  tickets  for  him- 
self and  wife  and  gave  them  to  the  baggage  agent  of  the  railway  com- 
pany, in  order  that  he  might  check  their  baggage,  and  the  agent  lost  the 
ticket  of  the  wife.  The  plaintiff  refused  to  buy  another  ticket,  although 
he  had  sufficient  money  for  that  purpose,  and  got  on  the  train  with  his 
wife  and  she  was  ejected  from  the  train,  plaintiff  going  with  her.  The 
court  held  that  the  plaintiff  could  not  recover  damages  for  the  ejection 
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of  his  wife  from  the  train.    The  case  is  distinguished  by  the  court  from 
the  Mackie  case. 

The  rule  announced  in  these  cases  is  a  wise  and  salutary  one,  because 
no  man  ought  to  be  allowed  to  speculate  in  damages  by  placing  him- 
self in  a  position  where  he  knows  that  the  reasonable  rules  of  the  rail- 
road company  will  cause  the  action  for  which  he  seeks  damages.  Ap- 
pellee in  this  case  knew  that  he  did  not  have  a  ticket,  no  matter  how 
he  had  been  deprived  of  it,  knew  that  it  was  the  duty  of  the  conductor 
to  eject  him  if  he  did  not  get  another  ticket,  and  yet  he  refused  to 
get  a  ticket  and  by  his  own  acts  caused  his  ejection  from  the  car.  It  is 
not  claimed  that  he  was  treated  with  any  indignity  by  the  conductor,  or 
that  more  force  was  used  than  was  necessary.  He  is  in  no  position  to 
recover  damages  for  his  ejection  from  the  car. 

We  have  proceeded  upon  the  theory  that  the  agent  did  not  give  the 
ticket  to  appellee,  and  there  is  some  testimony  upon  which  a  jury  might 
base  such  a  finding,  and  only  in  that  event  should  appellee  recover  even 
the  amount  of  the  fare  that  he  was  required  to  pay  by  the  conductor. 
If  he  lost  his  ticket  he  could  not  recover  even  that  sum.  (Standish  v. 
Narragansett  Steamship  Co.,  Ill  Mass.,  512;  Rogers  v.  Atlantic  C.  By. 
(N.  J.),  34.Atl.  Rep.,  11;  Fetter,  Carr.  Pass.,  sec.  279,  p.  719.) 

The  verdict  of  the  jury  was  for  $3.60,  the  amount  of  the  fare,  and 
$250  damages,  and  this  court  has  therein  a  basis  upon  which  to  render 
a  judgment. 

The  judgment  is  reversed  and  judgment  here  rendered  in  favor  of 
appellee  for  $3.60  and  the  costs  of  the  County  Court,  appellant  to  re- 
cover the  costs  of  the  appeal. 

Reversed  and  rendered. 

ON  MOTION  FOB  REHEARING. 

None  of  the  cases  cited  presents  facts  similar  to  those  in  this  case. 
In  the  case  of  Railway  v.  Payne,  87  S.  W.  Rep.,  330,  the  facts  showed 
that  the  plaintiff  had  a  drover's  ticket  entitling  him  to  a  return  to  his 
home,  and  a  railroad  agent  refused  to  endorse  it  at  Fort  Worth  for 
return  passage.  The  plaintiff  got  on  the  train,  presented  his  ticket  or 
contract,  and  was  ejected.  The  Supreme  Court  of  Texas  held  that  the 
contract  of  carriage  was  not  breached  until  the  plaintiff  got  on  the  train 
and  was  ejected.  There  is  no  conflict  between  that  opinion  and  the 
opinion  of  this  court.  In  this  case  the  contract  of  carriage  was  breached 
before  appellee  got  on  the  train  and  he  knew  that  he  would  not  be  allowed 
to  ride  unless  he  bought  another  ticket.  The  motion  for  rehearing  is 
overruled. 

Overruled. 
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Galveston,  Habrisbubo  &  San  Antonio  Railway  Company  v. 

Franklin  E.  Young. 

Decided  March  6,  1907. 

1. — Carrier — Hegligenoe— Evidence. 

In  a  suit  for  personal  injuries  caused  by  the  breaking  of  an  automatic 
coupler  whereby  the  plaintiff  was  thrown  from  the  car,  evidence  considered,  and 
held  to  support  a  finding  by  the  jury  that  the  defendant  was  guilty  of  negli- 
gence in  the  handling  of  its  train,  and  that  such  negligence  caused  the  breaking 
of  the  coupler. 

8. — Suppression  of  Evidence. 

The  refusal  to  produce  material  evidence  upon  demand  of  the  opposite 
party  is  a  circumstance  which  may  be  taken  into  consideration  in  determining 
a  question  of  fact. 

3. — Negligence— Prima  Facie  Case. 

When,  in  a  suit  for  personal  injuries,  plaintiff  proved  the  breaking  of  the 
coupler,  the  parting  of  the  train  and  his  consequent  injury,  he  made  a  prima 
facie  case  of  negligence  against  the  defendant,  and  the  burden  then  devolved 
on  the  defendant  to  show  proper  care  for  the  safety  of  its  passengers,  including 
a  proper  inspection  of  appliances  on  the  train. 

4. — Verdict  not  Excessive. 

Evidence  of  injuries  considered,  and  held  to  support  a  verdict  for  $15,000 
damages. 

Appeal  from  the  Forty-fifth  District  Court,  Bexar  County.  Tried  be- 
low before  Hon.  J.  L.  Camp. 

Baker,  Botts,  Parker  &  Garwood,  Newton  &  Ward  and  W.  B.  Tea- 
garden,  for  appellant. — The  court  erred  in  giving  to  the  jury  the  first 
paragraph  of  the  main  charge,  which  reads  as  follows:  "If  you  find 
from  the  evidence  that  on  or  about  the  20th  day  of  March,  1905,  plain- 
tiff was  a  passenger  on  one  of  defendant's  trains,  and  that  while  he  was 
in  the  act  of  passing  from  one  coach  into  another,  the  coupling  which 
held  said  coaches  together  broke,  and  that  said  coaches  thereby  became 
separated,  and  plaintiff  was  thereby  thrown,  or  fell,  between  said  coaches 
upon  defendant's  track,  and  that  by  reason  thereof  he  has  sustained  any 
of  the  injuries  complained  of  in  his  petition — and  you  further  find  that 
the  coupling  which  held  said  coaches  together  was  weak  and  in  a  defec- 
tive condition,  and  defendant  had  placed  such  a  number  of  coaches  in 
said  train  that  the  strain  upon  said  coupling  was  too  great,  and  that  the 
engineer  in  charge  of  said  engine  operating  said  train  caused  said  en- 
gine to  be  suddenly  moved  forward  with  great  force  and  violence,  and 
that  as  a  result  of  said  weak  and  defective  condition  of  said  coupling, 
if  you  find  it  was  in  such  condition,  and  the  placing  of  such  a  number 
of  coaches  in  said  train  that  the  strain  upon  said  coupling  was  too  great, 
if  you  find  such  number  of  coaches  were  so  placed  in  said  train,  and  the 
sudden  jerking  of  said  engine  with  great  force  and  violence,  if  you  find 
it  was  so  jerked,  caused  said  coupling  to  give  way  or  break  and  said 
coaches  to  separate,  and  plaintiff  to  fall  between  same,  and  you  further 
find  that  in  so  operating  said  train  in  such  manner  and  in  such  con- 
dition, if  you  find  it  was  so  operated  in  such  manner  and  in  such  con- 
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dition,  the  defendant  was  guilty  of  negligence,  and  that  such  negligence, 
if  any,  was  the  proximate  cause  of  plaintiff's  injuries,  if  any,  then  you 
will  find  for  the  plaintiff,  unless  you  find  for  defendant  under  the  in- 
structions hereinafter  given  you." 

That  the  charge  was  conflicting  and  calculated  to  mislead  and  con- 
fuse the  jury,  see  Baker  v.  Ashe,  80  Texas,  361 ;  Gulf,  C.  &  S.  F.  Ry. 
v.  Harriett,  80  Texas,  81 ;  International  &  G.  N.  Ry.  v.  Welch,  86  Texas, 
203 ;  Galveston,  H.  &  S.  A.  Ry.  v.  Herring,  36  S.  W.  Rep.,  129 ;  Houston 
City  St  Ry.  y.  Farrell,  27  S.  W.  Rep.,  902. 

The  court  erred  in  giving  to  the  jury  the  third  paragraph  of  the  main 
charge,  which  reads  as  follows :  "Negligence,  as  applied  to  the  plaintiff 
herein,  means  a  failure  to  use  that  degree  of  care  that  would  be  exercised 
by  an  ordinarily  prudent  person  under  similar  circumstances;  and  as 
applied  to  defendant  herein,  means  a  failure  to  use  that  high  degree  of 
care  that  would  be  exercised  by  a  very  cautious,  competent  and  prudent 
person  under  similar  circumstances." 

Examples  of  charges  held  to  have  been  misleading  on  this  point: 
Texas  Mid.  Ry.  v.  Tidwell,  49  S.  W.  Rep.,  641 ;  Missouri,  K.  &  T.  Ry. 
v.  Rodgers,  89  Texas,  679 ;  Turner  v.  Ft.  Worth  &  D.  C.  Ry.,  30  S.  W. 
Rep.,  253;  Texas  Mex.  Ry.  v.  King,  14  Texas  Civ.  App.,  295. 

John  H.  Clark,  for  appellee. 

FLY,  Associate  Justice. — Appellee  instituted  this  suit,  alleging 
that  he  had  received  personal  injuries  through  the  negligence  of  appel- 
lant in  placing  too  many  cars  in  one  train,  that  a  sudden  violent  jerk 
was  given  whereby  a  weak  and  defective  coupling  gave  way  and  the 
train  was  parted  and  appellee  thrown  to  the  roadbed  and  seriously  and 
permanently  injured.  Appellant  filed  general  and  special  demurrers,  a 
general  denial,  pleas  of  contributory  negligence,  and  due  inspection  and 
that  the  accident  had  not  been  caused  by  any  negligence  on  its  part. 
A  trial  by  jury  resulted  in  a  verdict  in  favor  of  appellee  for  $15,000. 

It  appears  from  the  evidence  that  appellee  was  a  passenger  on  a  train, 
going  from  San  Antonio  to  Flatonia,  that  when  the  train  neared  Sandy 
Fork,  a  siding  about  fifteen  miles  west  of  Flatonia,  it  began  stopping 
to  permit  several  passengers  to  alight,  and  while  it  was  moving  very 
slowly,  appellee  started  through  the  vestibule  between  the  chair  car  and 
a  smoking  car  just  ahead  of  it,  and  the  two  cars  parted  with  a  tre- 
mendous jerk  and  appellee  was  thrown  to  the  ground  and  permanently 
injured.  We  find  that  the  parting  of  the  cars  occurred  through  the  neg- 
ligence of  appellant.  It  appeared  from  the  evidence  that  the  parting  of 
the  train  occurred  by  reason  of  the  fracture  of  a  part  of  the  automatic 
coupler  known  as  the  "tongue"  which  fastens  the  coupler.  It  is  a  piece 
of  metal  hinged  to  the  knuckle  or  automatic  coupler  by  a  pin. 

The  broken  tongue  was  taken  by  the  employeis  of  appellant  to  Glid- 
den  and  placed  in  the  hands  of  the  car  repairers  and  was  not  produced 
in  court  although  notice  was  served  on  appellant  to  produce  it.  The 
witnesses  for  appellant,  its  employes,  were  the  only  ones  who  testified  in 
regard  to  the  condition  of  the  tongue  and  their  testimony  tended  to 
show  that  there  was  a  flaw,  or  hollow,  or  hole,  in  the  tongue  that  was 
not  visible  from  the  outside  and  that  the  break  in  the  metal  occurred 
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at  that  point.  There  was  no  evidence  of  an  inspection  of  the  tongue 
on  the  part  of  appellant.  There  was  evidence,  from  at  least  one  witness, 
that  he  had  examined  about  a  dozen  broken  tongues  during  the  seven 
years  that  he  had  worked  for  appellant.  The  tongue  in  this  case  was  a 
cast  iron,  and  whether  it  was  as  originally  constructed  or  had  been 
broken  and  mended  by  appellant's  car  repairers  was  not  shown.  No 
experts  in  the  matter  of  the  construction  of  machinery  were  introduced, 
the  witnesses  who  testified  about  the  coupler  being  engineers,  conduc- 
tors and  brakeman.  The  evidence  did  not  indicate  that  tfeey  knew  any- 
thing about  the  manufacture  of  machinery. 

The  train  on  which  appellee  was  riding,  when  hurt,  was  a  very  heavy 
one,  there  being  twelve  coaches,  and  two  engines  were  required  to  pull 
it.  When  the  train  parted,  the  air  brakes  were  automatically  thrown 
on  by  the  parting  of  the  air  hose.  It  was  what  is  known  as  an  emergency 
application  of  air,  and  there  was  testimony  to  show  that  when  a  train  is 
moving,  as  was  the  one  in  question,  the  application  should  stop  it  at 
once.  What  is  known  as  service  application  of  air  was  on  already  and 
the  train  was  stopping  by  reason  of  it  when  the  break  came.  The  en- 
gineer on  the  head  engine  swore  that  if  the  train  was  standing  still  the 
going  on  of  the  emergency  brakes  would  have  no  effect  on  the  train, 
and  if  it  was  going  slow  there  would  not  be  a  hard  jar,  but  it  would 
stop  the  train  instantly  and  have  very  slight  effect  on  the  cars.  That 
witness  as  well  as  others  swore  that  the  train  was  barely  moving — had 
practically  stopped  when  the  break  occurred — and  that  the  application  of 
the  emergency  brakes  would  have  the  effect  of  stopping  the  cars  in- 
stantly, and  that  it  would  not  throw  the  cars  back  or  forward.  That  the 
stopping  would  merely  cause  a  jar.  In  this  instance,  however,  when  the 
break  occurred  and  emergency  air  went  on  the  cars  stopped  from  ten 
to  twenty  feet  apart.  If  the  evidence  of  appellant's  witnesses  be  true 
there  must  have  been  some  extraordinary  antagonistic  force  to  overcome 
the  power  of  the  brakes  and  cause  the  cars  in  front  of  the  break  to  move 
ten,  twelve  or  twenty  feet  before  they  stopped.  That  force  must  have 
been  exerted  by  a  tremendous  power,  and  can  be  accounted  for  in  no  way 
except  by  the  inference  that  steam  was  applied  on  the  locomotives. 
There  must  have  been  this  application  of  steam  to  create  a  force  which 
not  only  tore  in  part  a  piece  of  iron  10  or  12  inches  in  length  and  10 
or  12  inches  around,  but  which  when  the  full  force  of  the  air  brakes 
was  applied  moved  four  or  five  coaches  and  two  engines,  a  distance  of 
ten  to  twenty  feet.  The  jury  could  have  found  from  the  evidence  that 
the  distance  was  twenty  feet.  These  circumstances  corroborate  the  testi- 
mony of  appellee  to  the  effect  that  the  front  portion  of  the  train  was 
jerked  from  the  other  portion  by  a  "tremendous  jerk/'  The  surroundings 
can  be  accounted  for  reasonably  on  no  other  hypothesis,  and  we  think  the 
jury  was  justified  in  finding  that  the  break  occurred  in  the  train  by  the 
negligent  application  of  steam  in  the  locomotive.  This  was  ope  of  the 
grounds  of  negligence  alleged  in  the  petition.  It  follows  not  only  from 
this  that  there  is  no  necessity  for  entering  into  a  discussion  of  the  duties 
of  appellant  in  connection  with  machinery  bought  by  it  from  the  manu- 
facturer, but  because  there  is  nothing  to  indicate  that  the  tongue  had 
been  bought  from  a  manufacturer,  or  that  if  it  had  been  so  purchased 
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that  it  had  not  been  broken  before  and  remolded  or  repaired  by  appel- 
lant. 

All  uncertainty  as  to  the  condition  of  the  tongue  of  the  coupling 
apparatus  might  have  been  removed  by  $n  exhibition  of  it  in  court, 
but  appellant,  although  notified  by  appellee  to  produce  it  in  court, 
chose  to  suppress  its  silent  but  forcible  testimony.  No  reason  or  ex- 
planation is  offered  for  the  failure  to  produce  the  broken  appliance, 
although  it  was  shown  to  be  in  its  possession.  The  appliance  was  the 
best  evidence  of  its  condition,  and  if  it  had  been  produced  in  court  it 
could  have  been  ascertained  whether  it  had  any  defect,  and  if  so  whether 
it  was  one  in  construction  or  one  that  supervened  afterward.  Appel- 
lant had  that  evidence  and  failed  and  refused  to  introduce  it  or  to  give 
any  explanation  of  its  failure  to  do'  so,  and  the  presumption  arises  that 
the  appearance  of  the  broken  tongue  would  not  have  benefited  appel- 
lant. (Underwood  v.  Coolgrove,  59  Texas,  164;  Welsh  v.  Morris,  81 
Texas,  159.)  There  was  evidence  to  the  effect  that  the  defect  could 
have  been  detected  by  the  removal  of  the  rust  on  the  iron,  and  by  pro- 
ducing the  appliance  that  evidence  could  readily  have  been  corroborated 
or  disproved.  Appellee  could  not  get  the  evidence,  appellant  had  it  and 
would  not  produce  it,  and  must  rest  under  the  suspicion  arising  from 
such  failure. 

When  appellee  showed  the  breaking  of  the  coupler  and  the  parting 
of  the  train  and  his  consequent  injury,  a  prima  facie  case  of  negligence 
was  made  out  against  it,  and  it  then  devolved  upon  appellant  to  show 
the  exercise  of  the  highest  degree  of  care  to  secure  the  safety  of  the  pas- 
sengers, and  if  the  evidence  in  this  case,  offered  by  appellee,  tended  to 
show  that  a  careful  inspection  of  the  appliance  might  have  disclosed  the 
defect,  it  devolved  upon  appellant  to  show  that  it  had  made  such  in- 
spection, and  a  failure  to  do  so  was  a  failure  to  meet  the  prima  facie 
case  made  by  appellee.  There  was  evidence  that  the  defect  might  have 
been  discovered  by  the  removal  of  the  rust  from  the  appliance,  and 
proof  that  numbers  of  such  appliances  broke  as  did  this  one,  and  these 
facts  called  for  proof  of  care  in  the  inspection  of  this  appliance.  No 
proof  of  inspection  was  attempted.  St.  Louis  S.  W.  By.  v.  Parks,  97 
Texas,  131. 

The  foregoing  discussion  of  the  facts  disposes  of  the  first  five  assign- 
ments of  error,  and  the  sixth,  which  complains  of  the  charge  of  the 
court,  is  not  meritorious.  The  charge  makes  a  fair  and  clear  presenta- 
tion of  the  issues  raised  by  the  pleadings  and  evidence.  The  defect  in 
the  appliance  which  broke,  the  size  of  the  train  and  sudden  jerking  of 
the  cars  concurred  in  producing  the  breaking  in  two  of  the  train  and 
the  injury  to  appellee. 

The  third  paragraph  of  the  charge,  of  which  complaint  is  made  in 
the  seventh  assignment  of  error,  merely  gives  an  approved  definition  of 
the  negligence  as  applied  to  the  passenger  and  common  carrier,  and  con- 
sequently is  not  erroneous.  It  does  not  hint  at  comparative  negligence 
and  could  not  have  misled  the  jury. 

Appellee  was  a  practicing  physician  when  injured,  and  was  a  healthy 
man,  more  than  six  feet  in  height  and  weighing  247  pounds.  The  fall 
from  the  cars  broke  his  collar  bone  in  two  places,  his  right  arm  waa 
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broken  and  one  end  of  the  bone  run  tinder  the  other,  where  it  is  pressing 
under  the  hollow  of  the  arm ;  his  shoulder  blade  was  broken  and  his  leg 
injured  so  that  it  has  not  recovered,  and  his  back  was  injured.  He  has 
been  injured  so  as  to  produce  constant  constipation,  and  while  his  nor- 
mal pulse  was  70  to  75  degrees  it  is  at  times  since  his  injury  as  high  as 
135.  He  was  rendered  unconscious  by  his  fall  and  it  was  quite  a  while 
before' he  recovered  complete  consciousness,  and  he  suffered  great  pain. 
His  nervous  system  has  been  greatly  disturbed  and  his  heart  troubles 
him  and  hemorrhoids  have  resulted  from  his  constipation.  Appellee 
was  fifty  years  old  when  hurt  and  was  engaged  in  the  practice  of  sur- 
gery and  diseases  of  women.  He  testified  that  he  earned  from  $4,000 
to  $8,000  per  year.  The  right  arm  is  an  inch  and  a  half  or  two  inches 
shorter  than  the  left,  and  his  jaw'  was  injured  so  that  a  part  of  the 
bone  worked  out.  The  use  of  the  right  arm  is  greatly  impaired  and 
he  could  not  perform  delicate  operations  with  it,  and  its  condition  is 
permanent.    We  do  not  think  the  verdict  is  excessive. 

The  court  did  not  err  in  his  charge  on  the  measure  of  damages. 
There  was  no  evidence  tending  to  show  that  appellee  had  by  negligence 
augmented  his  injuries,  and  the  court  did  not  err  in  ignoring  such  is- 
sue.   The  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Galveston,  Habrisbubg  &  San  Antonio  Railway  Company  y. 

J.  M.  Crier. 

Decided  March  6,  1907. 

1. — Derailment — Cyclone— Act  of  God. 

In  a  suit  for  personal  injuries  received  in  a  wreck  of  a  freight  train  caused 
by  a  tornado,  evidence  reviewed,  and  held  to  show  that  plaintiffs  injuries  were 
caused  solely  by  the  act  of  God,  unmixed  with  negligence  of  the  defendant. 

2. — Common  Carrier — Act  of  God. 

When  loss  or  damage  is  caused  by  the  act  of  God  a  common  carrier  is  not 
liable  for  such  loss  or  damage,  though  it  may  have  been  negligent,  unless  it 
is  shown  that  there  was  some  causal  connection  recognized  by  the  law  between 
the  negligence  of  the  carrier  and  the  loss  or  damage  incurred. 

Appeal  from  the  Forty-fifth  District  Court,  Bexar  County.  Tried 
below  before  Hon.  J.  L.  Camp. 

Baker,  Botts,  Parker  &  Garwood,  Newton  &  Ward  and  W.  B.  Tea- 
garden,  for  appellant. 

Perry  J.  Lewis  and  E.  C.  Carter,  for  appellee. 

NEILL,  Associate  Justice. — This  appeal  is  from  a  judgment 
against  appellant  for  $12,000  damages  for  personal  injuries  alleged  to 
have  been  inflicted  on  appellee  by  its  negligence.  The  substance  of 
plaintiff's  petition  is  that  on  June  27,  1902,  while  he  was  in  appellant's 
employ  as  a  brakeman,  he  was  commanded  by  his  employer  to  go  from 
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Glidden  to  Houston  for  the  purpose  of  assisting  in  bringing  one  of  its 
trains  westward  from  there,  and  that  in  order  to  reach  Houston  he  was 
ordered  to  take  passage  on  a  caboose  in  one  of  defendant's  eastbound 
trains  at  Glidden;  that  in  pursuance  of  the  order  he  took  passage  on 
the  caboose,  for  the  purpose  of  going  to  Houston,  having  nothing 
whatever  to  do  with  running  or  operating  the  train  to  which  it  was 
attached. 

That  when  the  train  reached  a  point  about  two  miles  west  of  East 
Bernard,  it  was  derailed  and  wrecked  by  reason  of  defendant's  negli- 
gence and  the  caboose  overturned  and  plaintiff  seriously  and  perma- 
nently injured;  that  the  derailment  and  wreck  were  not  caused  by  the 
act  of  God,  as  alleged  in  defendant's  answer,  but  was  proximately  caused 
by  its  negligence  in  the  following  respects:  that  it  had  been  raining 
hard,  and  the  wind  high  a  number  of  hours  prior  to  the  derailment, 
and  the  defendant,  its  servants  in  charge  of  the  train,  and  its  servants 
and  employes  knew  this  and  had  every  reason  to  believe,  before  and 
just  prior  to  the  wreck  and  derailment,  that  a  dangerous  storm  was 
being  encountered,  and  that  just  ahead  of  the  train  the  storm  was 
severe  and  likely  to  intensify;  that  defendant,  its  crew  in  charge  of 
the  train,  and  its  servants  and  employes  also  knew  and  had  reason  to 
believe,  by  reason  of  the  heavy  rainfalls,  that  the  track  and  roadbed  at 
the  point  of  derailment  was  liable  to  be  washed  out  and  in  a  defective 
and  dangerous  condition,  and  defendant,  its  crew  in  charge  of  the 
train,  its  servants  and  employes  also  knew,  or  had  reason  to  believe, 
that  the  wind  was  blowing  hard  and  was  likely  to  be  more  intense 
just  ahead  of  the  train,  and  knew,  or  by  the  exercise  of  ordinary  care 
could  have  known,  that  the  dangerous  condition  of  the  track  together 
with  the  high  wind  was  dangerous  to  the  safety  of  the  train  and 
liable  to  produce  its  wreck  and  derailment.  That  under  such  circum- 
stances it  was  the  duty  of  defendant,  its  crew  in  charge  of  the  train 
and  its  servants  and  employes  to  stop  the  train  until  the  storm  sub- 
sided, and  it  was  further  their  duty,  before  proceeding,  to  send  a  man 
ahead  to  ascertain  if  the  track  was  safe.  But  that  notwithstanding 
this  duty,  the  defendant,  its  crew  in  charge  of  the  train  and  its  servants 
and  employes  negligently  failed  to  stop  said  train,  and,  with  the  dan- 
gerous conditions  which  existed  ahead,  known  to  defendant  and  its 
employes,  or  which  could  have  been  known  by  the  exercise  of  ordinary 
care,  negligently  ran  the  train  at  a  dangerous  rate  of  speed  into  the 
midst  of  the  storm  and  upon  a  track  and  roadbed  which  was  defective 
and  dangerous,  without  taking  any  precaution  whatever  to  ascertain 
the  dangerous  conditions  which  existed  ahead  of  the  train.  That  at 
the  place  of  derailment,  defendant's  track  and  roadbed  was  in  a  de- 
fective and  dangerous  condition  through  defendant's  negligence,  in 
that  heavy  rains  had  fallen  upon  them,  and  water  standing  upon  and 
about  the  track  and  roadbed,  which  was  thereby  softened  and  washed 
out;  that  the  ties  were  rotten  and  the  rails  insecurely  fastened  to 
the  ties;  that  the  track  waB  not  evenly  laid  upon  the  roadbed,  and 
there  were  numerous  low  joints  in  the  track;  that  these  conditions 
of  said  track  and  roadbed  greatly  weakened  them  and  made  it  danger- 
ous for  a  train  to  attempt  to  run  thereon;  that  defendant,  its  crew  in 
charge  of  the  train,  its  servants  and  employes  knew,  or  by  the  exercise 
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of  ordinary  care  would  have  known,  of  the  defective  and  dangerous 
condition  of  the  track,  but  notwithstanding  this  they  negligently  ran 
the  train  upon  the  track  at  an  excessive  and  dangerous  rate  of  speed, 
and  the  dangerous  rate  of  speed,  and  the  dangerous  condition  of  the 
track,  together  with  the  excessive  rate  of  speed,  caused  the  track  and 
roadbed  to  yield  and  give  way,  and  both  the  excessive  rate  of  speed 
and  defective  track  and  roadbed  contributed  to  bring  about  the  derail- 
ment of  the  train,  the  track  and  roadbed  being  insufficient  to  sustain 
it  under  the  circumstances.  That  under  the  facte  and  circumstances 
alleged,  it  was  defendant's  duty  and  the  duty  of  its  servants  and  em- 
ployes, to  have  had  men  out  upon  the  track  watching  for  washouts;  and 
that  defendant,  its  servants  and  employes  negligently  failed  to  use 
any  care  to  discover  the  defective  condition  of  the  track  and  roadbed. 
That  defendant  was  guilty  of  negligence  in  permitting  its  track  and 
roadbed  to  be  in  the  condition  described,  and  was  further  guilty  of 
negligence  in  failing  to  discover  the  defective  and  dangerous  condition 
of  said  track;  that  it  was  further  guilty  of  negligence  in  failing  to 
stop  the  train,  and  in  running  the  train  in  the  storm,  without  observing 
any  precautions;  that  it  was  further  guilty  of  negligence  in  running 
its  train  in  said  storm  and  over  the  defective  track,  at  an  excessive 
and  dangerous  rate  of  speed,  as  alleged,  and  that  all  of  these  acts  of 
negligence,  together  with  the  other  acts  of  negligence  alleged  directly 
caused  or  contributed  to  the  derailment  and  wreck  of  the  train. 

The  defendant,  after  interposing  a  general  denial,  answered  that 
the  wreck  and  derailment  of  the  train  was  entirely  and  solely  due 
to  an  act  of  God,  for  which  the  defendant  was  in  no  wise  responsible, 
in  this :  That  when  the  train  reached  the  point  where  it  was  derailed 
it  encountered  an  unusual,  unprecedented  and  violent  storm,  the  wind 
attaining  the  velocity  of  a  cyclone  or  tornado,  the  wind  blew  with  such 
violence  that  it  overturned  all  the  cars  in  the  train,  picked  up  one  of 
the  cars  and  carried  it  fifty  yards  from  the  track  into  a  field;  that  the 
tornado  was  of  such  violence  and  strength  that  many  houses  in  the 
immediate  vicinity  of  the  derailment  were  blown   down,  demolished. 

The  first  assignment  of  error,  which,  under  our  view  of  the  case, 
is  the  only  one  we  deem  necessary  to  discuss,  complains  of  the  court's 
failure  to  peremptorily  instruct  the  jury  upon  defendant's  request  to 
return  a  verdict  in  its  favor.  This  assignment  has  required,  and  has 
been  given  by  each  member  of  the  court,  an  extended  and  thorough 
examination  of  the  testimony  in  order  for  it  to  determine  whether  there 
is  any  evidence,  when  taken  and  viewed  in  the  light  most  favorable  to 
the  plaintiff,  which  tends  to  show  that  defendant  was  guilty  of  any 
negligence  proximately  causing  or  contributing  to  the  derailment  of 
the  train  and  the  consequent  injury  to  the  plaintiff.  The  only  con- 
clusion that  any  one  of  ordinary  intelligence  can  reach  from  the  evi- 
dence in  the  record  is,  as  will  be  shown  from  the  testimony,  that  the 
train  upon  which  the  plaintiff  was  riding  was  blown  from  the  track 
and  wrecked  by  a  cyclone.  As  a  "man  knoweth  not  the  ordinances  of 
Heaven,  and  can  not  set  the  dominion  thereof  in  the  earth,"  it  must  be 
regarded  the  act  of  God,  to  whom  the  devices  and  mechanisms  of  man 
"are  as  stubble  before  the  wind  and  as  chaff  that  the  storm  carrieth 
away."     If  then,  it  be  shown  by  the  evidence  that  a  cyclone  was  the 
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cause  of  the  wreck,  the  presumption  of  negligence,  which  ordinarily 
obtains  from  the  fact  of  a  derailment,  does  not  arise  in  this  case.  For 
the  very  evidence  that  shows  the  derailment,  proves  its  cause  to  be  one 
that  could  not  be  anticipated  and  provided  against;  and  this  would 
cast  the  burden  of  proving  the  defendant's  negligence  upon  the  plain- 
tiff. Memphis  &  C.  Ry.  Co.  v.  Reeves,  10  Wall,  176,  19  L.  Ed.,  909 ; 
Turner  v.  Haar,  114  Mo.,  347,  21  S.  W.  Rep.,  739 ;  American  Brewing 
Assn.  v.  Talbot,  141  Mo.,  681;  Gillespie  v.  St.  Louis,  etc.,  Ry.  Co., 

6  Mo.-  App.,  558 ;  Lamb  v.  Camden,  etc.,  Transp.  Co.,  46  N.  Y.,  279 , 

7  Am.  Rep.,  330;  Norfolk  &  W.  R.  Co.  v.  Marshall  (Va.),  20  S.  E. 
Rep.,  823;  McClary  v.  Sioux,  C.  &  P.  R.  R.  Co.,  3  Neb.,  44;  Denver 
&  R.  G.  R.  Co.  v.  Pilgrim,  47  Pac.  Rep.,  658.  If  then,  as  we  shall 
hold  from  the  undisputed  evidence,  the  train  encountered  and  was 
wrecked  by  an  irresistible  cyclone,  and  there  was  no  evidence  going  to 
show  such  negligence  on  the  part  of  the  defendant  as  concurred  with 
and  proximately  contributed  to  the  force  of  such  act  of  God  in  wrecking 
the  train,  the  plaintiff  was  not  entitled  to  recover ;  and  the  court  should 
have  peremptorily  instructed  the  jury  to  return  a  verdict  in  favor  of 
the  defendant. 

We  will  now,  with  a  view  of  determining  this  question,  state  at 
some  length  the  evidence  adduced  upon  the  trial,  and  the  statement 
shall  comprehend  the  testimony  showing  the  wreck  was  caused  by  the 
act  of  God,  and  such  as  bears  upon  the  question  as  to  whether  any 
negligence  charged  against  the  defendant  concurred  with  the  cyclone 
and  proximately  contributed  to  the  catastrophe. 

Glidden  is  one  hundred  and  twentv-one  miles  east  of  San  Antonio; 
Eagle  Lake  nineteen  miles  east  of  Glidden;  Lissie  is  seven  miles 
east  of  Eagle  Lake;  Nottawa  about  three  and  a  fourth  miles  east  of 
Lissie;  and  East  Bernard  between  four  and  five  miles  east  of  Nottawa, 
and  thirty-five  miles  east  of  Glidden.  All  are  stations  on  defendant's 
railroad,  Glidden  being  at  the  east  end  of  its  San  Antonio  division. 
These  stations  are  all  passed  by  trains  running  from  San  Antonio 
to  Houston. 

The  plaintiff  was,  on  June  27,  1902,  and  had  been  long  prior  thereto, 
in  defendant's  employ  as  a  freight  brakeman.  In  the  morning  of  that 
day  he  left  San  Antonio  on  a  freight  train  for  Glidden.  When  the  train 
reached  there  it  was  consolidated  with  another,  and  the  consolidated 
train  placed  in  charge  of  a  different  crew.  The  caboose  of  the  train 
from  San  Antonio,  being  attached  to  the  one  made  up  in  Glidden, 
plaintiff  and  the  crew  to  which  he  belonged  were  ordered  to  go  on 
it  with  the  train  to  Houston  for  the  purpose  of  taking  charge  of  and 
bringing  out  another  train  in  that  city.  He,  nor  the  members  of  his 
crew,  had  anything  to  do  with  the  management  or  operation  of  the 
train  en  route  to  Houston,  and  only  occupied  the  caboose  for  the  purpose 
of  being  carried  there. 

Before  reaching  Glidden  the  train  which  left  San  Antonio  in  the 
morning  encountered  a  hard  rain  accompanied  with  high  winds,  and 
all  its  crew  got  wringing  wet.  After  remaining  there  some  time  and 
drying  their  clothes,  the  train  drawing  their  caboose  pulled  out  for 
Houston.  When  it  reached  a  point  between  Nottawa  and  East  Bernard, 
about  a  mile  and  a  half  west  of  the  last  named  station,  it  was  wrecked. 
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The  undisputed  evidence  shows  that  this  wreck  was  caused  by  a  cyclone 
which  originated  about  three  and  a  half  miles  southwest  of  where  it 
occurred,  and  continued  in  a  northeastern  direction  some  four  and  a 
half  miles  from  there,  extending  in  its  width  from  two  hundred  and 
fifty  to  four  hundred  yards.  In  other  words,  its  direction  was  north- 
east, its  length  seven  or  eight  miles,  with  a  width  varying  from  two 
hundred  and  fifty  to  four  hundred  yards.  Its  force  was  greatest,  as 
shown  by  the  destruction  left  in  its  wake,  along  its  center.  It  unroofed, 
wrenched  from  their  foundations  and  destroyed  houses ;  its  force  stopped 
the  train,  wrenching  and  lifting  the  cars  from  their  trucks,  hurling 
them  on  either  side  of  the  track,  and  one  of  them  a  distance  of  a  hun- 
dred and  fifty  feet  or  more  into  a  field  beyond;  and,  when  it  struck 
the  ground  whirled  it  round  and  sported  with  it  as  though  it  were  a  top 
in  the  hands  of  a  boy.  Only  the  engine  and  three  heavy  iron-tanked 
oil  cars  held  the  track  against  its  terrific  force.  It  left  death  and  de- 
struction along  its  path  and  wailings  above  ruined  homes  and  untimely 
graves. 

If  this  terrible  destruction  was  not  the  act  of  Him  who  "putteth 
forth  his  hand  upon  the  rock  and  overturneth  the  mountains  by  their 
roots,"  then  it  may  be  said  of  man,  instead  of  God,  "He  stretcheth  out 
the  north  over  the  empty  place,  and  hangeth  the  earth  upon  nothing/' 

If  not  a  sacrilege,  it  is  at  least  preposterous  to  say  that  the  destruc- 
tion of  this  mighty  force  of  nature  was  proximately  produced  by  the 
concurrence  of  the  puny  hand  of  man.  There  is  as  much  reason  for 
saying  that  the  cloud  of  dust  raised  by  the  chariot  of  a  king  was 
increased  by  the  buzzing  fly  upon  one  of  the  wheels;  or  that  the  bellow- 
ing of  an  angry  bull  was  augmented  by  the  singing  of  the  gnat 
seated  upon  his  horn. 

While  the  testimony  shows  that  at  times  the  wind  was  high,  and  the 
rain  heavy  when  the  train  was  en  route  from  Glidden  to  where  it  en- 
countered the  cyclone,  it  does  not  tend  to  show  that  either  was  of 
such  character  as  to  cause  any  reasonable  apprehension  of  danger  to 
the  train.  The  witnesses  who  resided  near  East  Bernard  all  testified 
that  the  appearance  of  the  cyclone  was  only  a  few  minutes  before 
it  struck  the  train,  and  the  testimony  of  the  trains'  crew  was  to  the 
same  effect.  The  evidence  shows  that  it  came  from  a  different  direction 
from  which  the  winds  had  prevailed  during  the  day.  There  is  not  a 
particle  of  evidence  tending  in  the  least  to  prove  that  defendant  was 
guilty  of  any  act  of  negligence  charged  by  plaintiff  which  concurred 
with  the  cyclone  in  wrecking  the  train.  Nor  is  there  anything  which 
tended  to  show  that  defendant's  engineer  and  conductor  were  guilty 
of  negligence  in  failing  to  stop  the  train  before  encountering  the  whirl- 
wind. Had  they  known  or  had  reason  to  believe  it  was  impending  they 
had  no  more  reason  to  believe  that  it  would  strike  the  railroad  where 
it  did  than  at  any  place  along  its  road  where  the  train  might  have 
been  stopped.  Defendant's  servants  operating  the  train  might  as  well 
be  charged  with  knowledge  of  where  a  thunderbolt  would  strike  and 
be  imposed  with  the  duty  of  avoiding  it  as  to  charge  them  with  knowl- 
edge of  when  and  where  a  whirlwind  would  arise  and  the  course  it 
would  take.    "There  is  a  path  which  no  fowl  knoweth,  and  the  vulture's 
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eye  hath  not  seen."    ,rTis  the  path  designed  for  the  cyclone  by  Him 
"the  thunder  of  whose  power  none  can  understand." 

"A  reasonable  man  can  be  guided  only  by  a  reasonable  estimate 
of  probabilities.  If  men  went  about  to  guard  themselves  against  every 
risk  to  themselves  or  others  which  might  by  ingenious  conjecture  be 
conceived  as  possible,  human  affairs  could  not  be  carried  on  at  all. 
The  reasonable  man,  then,  to  whose  ideal  behavior  we  are  to  look  as  the 
standard  of  duty,  will  neither  neglect  what  he  can  foresee  as  probable, 
nor  waste  his  time  and  anxiety  on  events  that  are  barely  possible.  He 
will  order  his  precaution  by  the  measures  of  what  appears  likely  in 
the  known  course  of  things.  This  being  the  standard,  it  follows  that 
if  in  a  particular  case  (not  being  within  certain  special  and  more 
stringent  rules)  the  harm  complained  of  is  not  such  as  a  reasonable 
man  in  defendant's  place  should  have  foreseen  as  likely  to  happen,  there 
is  no  wrong  and  no  liability."    Webb's  Pollock  on  Torts,  45,  46. 

The  rule  is  well  settled  in  this  State  that  where  loss  or  damage 
is  caused  by  the  act  of  God,  a  common  carrier  is  not  liable  for  such 
loss  or  damage,  though  it  may  have  been  negligent,  unless  it  can  be 
made  to  appear  that  there  was  some  causal  connection  recognized  by  the 
law  between  the  negligence  of  the  defendant  and  the  loss  or  damage  in- 
curred. Pentiman  v.  Atphison,  T.  &  S.  F.  Ry.  Co.,  98  S.  W.  Rep., 
939,  and  authorities  cited.  In  the  case  before  us  there  is  no  evidence 
at  all  of  any  negligence  of  the  defendant.  But  if  it  had  been  shown 
guilty  of  every  act  charged  against  it  as  negligence,  there  is  a  total 
failure  of  proof  tending  to.  show  that  any  such  act  concurred  with 
the  act  of  God  in  causing  plaintiff's  injury. 

As  the  undisputed  evidence  shows  that  plaintiff's  injury  was  caused 
solely  by  the  act  of  God,,  not  contributed  to  by  any  negligence  of  de- 
fendant, the  court  erred  in  not  peremptorily  instructing  a  verdict  in 
its  favor.  And  as  the  case  was  fully  developed  upon  the  trial,  and  it 
appears  from  the  undisputed  evidence,  that  defendant  was  not  liable 
for  the  injuries  caused  plaintiff  by  the  wreck  of  the  train,  the  judg- 
ment of  the  District  Court  is  reversed  and  judgment  is  here  rendered 
in  favor  of  the  appellant. 

Reversed  and  rendered. 

Writ  of  error  refused. 


Beaumont  Rice  Mills  v.  R.  L.  Bridges  et  al. 

Decided  March  7,  1907. 

1. — Planting  Crop— Partnership— Joint  Owners. 

Where,  by  the  terms  of  a  contract  for  raising  a  cron  of  rice,  W.  furnished 
the  land,  the  teams,  tools,  one-half  of  the  sacks,  the  seed  rice  and  paid  for  the 
threshing;  and  B.  furnished  the  labor  for  cultivating,  harvesting  and  threshing 
the  rice,  and  shelter  and  feed  for  the  teams  and  repairs  to  tools  and  machinery 
and  furnished  water  for  irrigation,  and  the  gross  proceeds  were  divided  be- 
tween them,  W.  and  B.  were  not  partners  but  joint  owners  in  the  crop.  An 
agreement  to  share  the  gross  receipts  does  not  constitute  a  partnership  when 
there  is  no  common  stock  or  joint  capital.  To  constitute  a  partnership  there 
must  be  an  agreement  to  share  the  profits  of  the  enterprise  as  profits. 
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9. — Chattel  Mortgage — Record — Extent  of  Hotice. 

When  B.,  one  of  two  joint  owners  of  a  crop,  with  the  authority  of  W.,  the 
other  joint  owner,  executed  a  mortgage  upon  the  entire  crop  in  his  own  name, 
the  mere  record  of  such  mortgage  in  the  absence  of  actual  knowledge  of  its 
existence  is  not  notice  to  a  subsequent  vendee  or  mortgagee  under  W.  that  B. 
had  authority  to  mortgage  W.'s  interest  in  said  crop,  and  such  subsequent 
vendee  or  mortgagee  may  hold  W.'s  interest  in  said  crop  as  against  the  mort- 
gage executed  by  B. 

3. — Apportionment  of  Costs — Discretion  of  Court. 

The  trial  court  may  for  good  cause  stated  on  the  record  apportion  the  costs 
of  suit  among  the  parties  litigating.    Such  action  held  proper  in  the  present  case. 

Appeal  from  the  District  Court  of  Jefferson  County.  Tried  below 
before  Hon.  L.  B.  Hightower,  Jr. 

Crook,  Harris  &  Lawhon,  for  appellant. — If  Walker  and  Bridges 
were  joint  tenants  in  the  crop,  then  the  direct,  immediate  and  sole 
object  of  their  combination  of  capital,  energy,  labor  and  skill,  was 
profit,  and  under  the  American  authorities,  without  controversy,  they 
were  partners  as  to  third  parties  whether  they  intended  to  inaugurate 
such  a  relation  or  not.  Eandall  v.  Meredith,  11  S.  W.  Bep.,  170; 
Cothran  v.  Marmaduke,  60  Texas,  370;  Rahl  v.  Parlin  &  Orendorff, 
64  S.  W.  Rep.,  1007 ;  Fouke  v.  Brengle,  51  S.  W.  Rep.,  519 ;  Dillev  v. 
Albright,  19  Texas  Civ.  App.,  487;  Miller  v.  Marx,  65  Texas,  132; 
Brinkley  v.  Harkins,  48  Texas,  226;  Galveston,  H.  &  S.  A.  R.  R.  v. 
Davis,  23  S.  W.  Rep.,  301 ;  Stevens  v.  Gainesville  Bank,  62  Texas,  502 ; 
Bradshaw  v.  Apperson,  36  Texas,  138;  Kelley,  etc.,  v.  Masterson, 
15  Texas  Ct.  Rep.,  820;  Burnley  v.  Rice,  18  Texas,  497;Torbert  v. 
Jeffrey,  61  S.  W.  Rep.,  823;  Pleasants  v.  Fant,  22  Wal,  116;  22  L.  Ed., 
781;  Berthold  v.  Goldsmith,  24  Howd.,  541  (16  Lawyer's  Ed.,  764.); 
Cleveland  v.  Anderson,  2  Texas  App.  Civ.,  sees.  146-148;  Lewis  v. 
Wilkens,  Phil  Eq.,  303;  cited  in  note,  37  Am.  Dec.,  322;  Reynolds 
v.  Poole,  37  Am.  Rep.,  607   (84  N.  C,  37). 

A  chattel  mortgage  executed  by  an  agent,  with  full  authority,  in 
his  own  name,  is  valid,  as  between  his  principal  and  the  mortgagee. 
Southern  Pine  &  Cypress  Co.  v.  Bruce  Lbr.  Co.,  15  Texas  Ct.  Rep., 
981;  Sanger  v.  Warren,  91  Texas,  472;  Texas  Land  &  Cattle  Co.  v. 
Carroll,  63  Texas,  48;  Heffron  v.  Pollard,  73  Texas,  96;  1  Clark  & 
Skyles'  Law  of  Agency,  sec.  458 ;  Huffcutt's  Elements  of  Law  of  Agency, 
sees.  123,  124. 

A  chattel  mortgage  executed  by  an  agent,  with  full  authority,  in 
who  is  also  one  of  the  joint  tenants  of  the  land  upon  which  the  crop 
is  to  be  grown,  with  full  authority  from  the  other  joint  tenant,  and 
duly  filed  for  registration,  is  constructive  notice  to  all  innocent  pur- 
chasers, lien  holders,  creditors,  etc.,  although  executed  in  the  name 
of  the  agent  and  joint  tenant  alone,  and  although  the  other  joint  ten- 
ant's name  does  not  appear  in  the  mortgage.  Gravity  Canal  Co.  v. 
Sisk,  15  Texas  Ct.  Rep.,  984;  Calais  Steamboat  Co.  v.  Van  Pelt,  2 
Black,  372;  Cowdry  v.  Vandenberg,  101  U.  S.,  572;  1  Mechem  on 
Sales,  sees.  157-164. 

Walker's  position  was  worse,  or  certainly  no  better  than,  a  mere 
cropper.    He  did  not  even  have  a  lien  on  the  crop  to  secure  his  interest 
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in  the  enterprise,  and  a  purchaser  or  mortgagee  of  the  whole  crop  from 
Bridges,  acquired  a  good  title  as  against  Walker  and  those  claiming 
under  him.  Tignor  v.  Toney,  35  S.  W.  Rep.,  881;  Brazier  v.  Ansley, 
51  Am.  Dec.  (N.  C),  408,  and  note;  Rogers  v.  Collier,  23  Am.  Dec. 
(S.  C.),  153;  Hammock  v.  Creekmore,  3  S.  W.  Rep.,  180;  Wood  v. 
Garrison,  62  S.  W.  Rep.,  728;  Adams  v.  McKesson,  91  Am.  Dec.,  184 
(Pa.) ;  McNeeley  v.  Hart,  51  Am.  Dec.,  377  (N.  C). 

Chilton  &  Chilton,  for  appellees. 

REESE,  Associate  Justice. — This  suit  was  instituted  in  the  Dis- 
trict Court  by  the  Beaumont  Rice  Mills  against  R.  L.  Bridges,  A.  C. 
Walker,  Mrs.  A.  C.  Walker  (mother  of  A.  C.  Walker),  and  the  Port 
Arthur  Rice  Milling  Company  to  recover  money  advanced  and  goods 
sold  to  defendant  Bridges  to  enable  him  to  make  a  rice  crop,  and  to 
foreclose  a  mortgage  executed  by  Bridges  upon  the  rice  crop  and  certain 
horses  and  mules.  It  was  alleged  that  Bridges  was  either  a  partner 
with  A.  C.  and  Mrs.  Walker  in  the  raising  of  the  rice  crop,  or,  in 
the  alternative,  that  there  was  a  partnership  between  Bridges  and 
A.  C.  Walker,  and  Bridges  acted  as  partner  and  agent  of  the  partner- 
ship in  contracting  the  indebtedness  and  executing  the  mortgage  sued 
upon.  Pleading  further  in  the  alternative  it  was  alleged  that  if  there 
was  not  a  partnership  as  alleged,  Bridges  was  an  agent  of  A.  C.  Walker 
and  was  authorized  as  such  agent  to  contract  the  indebtedness  and 
execute  the  mortgages  sued  upon.  The  Port  Arthur  Rice  Milling 
Company  was  made  defendant  upon  an  allegation  that  it  had  con- 
verted to  its  own  use  certain  rice  covered  by  the  mortgage. 

Both  A.  C.  Walker  and  Mrs.  A.  C.  Walker  answered  denying  the 
partnership  and  the  agency  of  Bridges  to  bind  them  or  either  of  them 
in  contracting  the  indebtedness,  or  in  executing  the  mortgage.  It  was 
alleged  that  A.  C.  Walker  and  R.  L.  Bridges  owned  the  crop  in  question 
as  tenants  in  common  as  "croppers  on  shares"  each  owning  an  undivided 
one-half  interest  in  the  crop,  and  they  set  out  a  copy  of  the  contract 
between  A.  C.  Walker  and  Bridges.  Mrs.  Walker  further  pleaded  that 
A.  C.  Walker  was  indebted  to  her  on  a  promissory  note  for  $5,000 
subject  to  certain  credits,  and  that  the  same  was  secured  by  a  mortgage 
on  the  mules  covered  by  the  mortgage  executed  by  Bridges  to  plaintiff 
$nd  that  on  February  25,  1904,  A.  C.  Walker  executed  to  her  a  bill 
of  sale  of  his  one-half  of  the  rice  crop  aforesaid  in  consideration  of 
said  indebtedness  and  for  the  further  purpose  of  getting  the  matter 
in  such  shape  as  to  enable  her  to  procure  supplies  in  order  to  raise 
said  rice  crop,  which  A.  C.  Walker  was  to  furnish  under  his  contract 
with  Bridges.  It  was  further  alleged  by  her  that  she  did  execute  a 
mortgage  on  her  half  of  the  crop  to  the  Port  Arthur  Rice  Milling 
Company  upon  which  she  procured  such  supplies,  and  that  she  got 
three  hundred  and  eighteen  sacks  of  the  rice  crop  of  the  value  of 
$572.72,  which  she  turned  over  to  the  Port  Arthur  Company  upon  said 
debt.  The  rice  so  delivered  paid  the  debt  due  the  Port  Arthur  Com- 
pany and  left  a  balance  of  $46.75  to  which  she  claims  she  is  entitled. 
It  was  alleged  that  plaintiff  had  converted  to  its  own  use  the  mules 
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and  horses  covered  by  the  mortgage,  and  she  prayed  for  foreclosure 
of  the  same  against  A.   C.   Walker  and  plaintiff. 

The  Port  Arthur  Bice  Milling  Company  answered  setting  up  their 
mortgage  on  the  rice  delivered  to  them,  which  it  claimed  was  superior 
to  plaintiff's  lien,  want  of  notice,  and  that  they  had  advanced  to  Mrs. 
Walker  upon  the  mortgage  $528.97,  leaving  a  balance  in  its  hands  of 
$46.75  after  appropriating  the  proceeds  of  the  three  hundred  and 
eighteen  sacks  of  rice  turned  over  to  it  by  Mrs.  Walker. 

Bridges  answered  admitting  most  of  the  allegations  in  plaintiff's 
petition  and  claimed  that  Mrs.  Walker  had  taken  nineteen  sacks  more 
than  her  one-half  of  the  rice  crop  for  the  value  of  which  he  prayed 
judgment. 

There  was  a  trial  with  a  jury  and  the  effect  of  the  judgment  was 
to  sustain  the  claim  of  the  Port  Arthur  Rice  Milling  Company  under 
their  mortgage  to  so  much  of  the  proceeds  of  the  rice  turned  over 
to  them  by  Mrs.  Walker,  under  the  mortgage,  as  was  necessary  to 
liquidate  its  debt,  and  adjudging  the  balance  of  $46.75  and  interest 
amounting  to  $49  to  plaintiff  under  the  mortgage  executed  by  Bridges, 
Mrs.  Walker  also  had  judgment  against  plaintiff  for  the  value  of  the 
mules  and  horses,  less  $19  the  value  of  nine  and  a  half  sacks  of  rice 
which  under  the  charge  of  the  court  the  jury  found  was  received  by 
Mrs.  Walker  out  of  the  rice  crop  over  and  above  her  one-half  thereof. 
From  the  judgment  the  plaintiff  appeals. 

The  controversy  in  this  court  arises  upon  the  issues,  first,  as  to 
whether  Bridges  and  Walker  were  partners  in  the  business  of  raising 
the  rice  crop,  or  merely  joint  tenants,  as  "croppers  on  shares."  Second, 
whether  if  they  were  not  partners  the  mortgage  executed  on  the  entire 
rice  crop  by  Bridges  was  done  with  the  authority  and  consent  of  A.  C. 
Walker  as  to  his  one-half.  Third,  whether  Mrs.  Walker,  as  purchaser, 
under  her  bill  of  sale,  and  the  Port  Arthur  Milling  Company  under  its 
mortgage  from  her,  or  either  of  them,  were  innocent  purchasers  with- 
out notice  of  the  fact  that  Bridges,  in  executing  the  mortgage  in  his 
own  name  upon  the  entire  rice  crop,  acted  as  the  agent  and  with  the 
consent  and  authority  of  A.  C.  Walker  to  mortgage  the  entire  crop. 

The  effect  of  the  charge  of  the  court  was  to  instruct  the  jury  that 
Bridges  and  A.  C.  Walker  were  not  partners  under  the  written  con- 
tract between  them  for  raising  the  crop.  The  court  instructed  the  jury 
to  find  in  favor  of  appellant  against  the  Port  Arthur  Bice  Milling 
Company  for  $49,  being  the  balance  remaining  in  its  hands  of  the  pro- 
ceeds of  sale  of  the  rice  turned  over  to  it  by  Mrs.  Walker  under  the 
mortgage  after  satisfying  the  mortgage  debt.  This  instruction  could 
only  result  from  the  finding  by  the  court,  as  established  by  the  undis- 
puted evidence,  that  the  mortgage  on  the  entire  crop  by  Bridges 
was  given  with  the  consent  of  A.  C.  Walker  and  in  such  a  way  as  to 
convey  his  half  also,  and  that  Mrs.  Walker  was  not  an  innocent  pur- 
chaser without  notice  of  this  fact  under  her  bill  of  sale,  but  that  the 
Port  Arthur  Rice  Milling  Company  in  taking  the  mortgage  from  Mrs. 
Walker,  who  had  a  bill  of  sale  from  A.  C.  Walker,  were  not  affected 
with  notice  of  the  facts  by  virtue  of  which  the  mortgage  from  Bridges 
to  appellant  conveyed  also  A.  C.  Walker's  half  of  the  crop.  No  issue 
appears  to  be  made  as  to  the  superior  right  of  Mrs.  Walker  to  the  horses 
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and  mules  under  her  mortgage.  They  belonged  to  A.  C.  Walker.  This 
mortgage  was  executed  by  A.  C.  Walker  to  Mrs.  A.  C.  Walker,  his 
mother,  to  secure  a  valid  indebtedness  of  $5,000  and  was  executed  and 
duly  recorded  some  time  prior  to  the  transactions  with  regard  to  the 
rice  crop.  Undoubtedly  under  the  undisputed  evidence  Mrs.  Walker 
was  entitled  to  recover  on  her  cross-action  upon  the  mortgage  against 
appellant  the  value  of  these  horses  and  mules  which  had  been  mortgaged 
by  Bridges,  along  with  the  rice  crop,  to  appellant  and  taken  by  them 
under  the  mortgage  with  Bridges'  half  of  the  rice  crop. 

Assignments  of  error  from  the  first  to  the  eighth  assail  the  charge 
of  the  court  in  assuming  that  there  was  no  partnership  between  Bridges 
and  A.  C.  Walker  in  making  the  rice  crop,  and  the  contentions  of  appel- 
lant's counsel  upon  this,  the  most  important  issue  in  the  case,  are  pre- 
sented with  much  force. 

The  agreement  under  which  the  crop  of  rice  was  to  be  raised  was  in 
writing  and  is  as  follows: 

"The  following  agreement  entered  into  this  the  2&th  day  of  October, 
1903,  by  and  between  A.  C.  Walker  of  Nederland,  Texas,  or  Houston, 
Texas,  and  Lee  Bridges  of  Nederland,  Texas,  sets  forth  as  follows: 

<rWhereas  the  parties  hereto  have  agreed  to  raise  a  crop  of  rice  during 
the  season  of  1904,  of  the  proceeds  of  which  the  parties  hereto  are  to 
receive  each  one-half,  provided  that  said  parties  carry  out  the  articles 
of  this  agreement,  as  hereinafter  set  forth;  also,  it  is  understood  that 
the  proceeds  of  any  other  work  is  to  be  divided  evenly  between  the 
parties  hereto.  The  said  A.  C.  Walker  agrees  to»  furnish  the  land  upon 
which  the  rice  is  to  be  grown,  four  good  mules  and  two  good  horses, 
harness,  plows,  drills*  harrows,  etc.,  the  necessary  amount  of  seed  rice 
and  all  tools  other  than  a  threshing  rig.  The  said  A.  C.  Walker  agrees 
also  to  pay  the  bill  for  the  threshing,  furnish  one-half  of  the  sacks. 
The  said  Lee  Bridges  agrees  to  furnish  all  labor  requisite  to  the  raising, 
harvesting  and  threshing  of  said  crop,  to  furnish  shelter  for  the  mules 
and  machinery,  himself  and  any  hands  he  may  require,  also  the  feed 
of  all  the  stock  requisite  to  this  contract,  especially  the  six  head  fur- 
nished by  A.  C.  Walker;  also  the  said  Lee  Bridges  agrees  to  furnish 
water  for  the  proper  irrigation  of  the  said  land  and  to  make  all  re- 
pairs necessary  to  tools  and  machinery  at  his  own  cost  and  to  return 
unto  A. .  C.  Walker  all  his  property  in  good  condition,  allowing  for 
due  wear  and  tear,  on  the  first  of  December,  1904.  In  witness  whereof 
we,  the -aforesaid  parties,  hereunto  set  our  hands  on  the  day  and  year 
above  first  written.  (Signed)  A.  C.  Walker, 

Lee  Bridges." 

.  The  evidence  showed  that  it  was  at  first  contemplated  that  they 
were  to  farm  upon  a  tract  of  land  known  as  the  Boss  land,  upon  which 
A.  C.  Walker  had  farmed  the  preceding  year,  but  for  some  reason 
they  could  not  get  this  tract  and  Bridges  then  rented  from  another 
party  the  tract  of  land  upon  which  the  crop  was  raised.  It  is  quite 
clear  from  the  evidence  that  although  Bridges  rented  this  land,  it  was 
considered  as  done  under  the  contract,  and  in  pursuance  of  A.  C. 
Walker's  contract  to  furnish  the  land.  Bridges  proceeded,  under  the 
contract,  to  plant  and  raise  a  rice  crop  on  this  land  with  the  teams 
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and  implements  furnished  by  Walker  in  all  respects  as  though  Walker 
instead  of  himself  had  rented  the  land. 

The  land  rent  of  two  sacks  of  rice  per  acre  was  paid  in  effect  out  of 
Walker's  half  of  the  crop,  offsetting  the  water  rent  of  two  sacks  per 
acre  which  was  to  be  paid  by  Bridges  under  the  contract.  Bridges  testi- 
fied that  both  land  rent  and  water  rent  were  paid  out  of  the  entire 
crop,  but  as  Walker  was  to  pay  the  one  and  Bridges  the  other  such 
payment  was  the  same  in  effect  as  though  the  land  rent  had  been  paid 
out  of  Walker's  half  of  the  crop  and  the  water  rent  out  of  Bridges' 
half.  In  legal  effect  then  the  contract  must  be  construed  as  though 
Walker  had  been  the  owner  or  lessee  of  the  land;  whether  owner  or 
lessee  would  make  no  difference.  Under  the  contract  then  Walker 
was  to  (and  did)  furnish  the  land,  the  teams,  tools,  one-half  of  the 
sacks  and  the  seed  rice  and  to  pay  for  the  threshing.  Bridges  was 
to  furnish  the  labor  for  raising,  harvesting  and  threshing,  shelter  and 
feed  the  teams,  make  all  necessary  repairs  to  tools  and  machinery  and 
furnish  the  water  for  irrigation,  and  the  gross  proceeds  were  to  be 
equally  divided. 

We  have  examined  carefully  all  of  the  authorities  cited  by  appel- 
lant in  its  brief  and  we  do  not  think  any  of  them  applicable  to  this 
case.  In  all  of  them  the  parties  charged  as  partners  were  to  share 
in  the  profits  of  the  enterprise  as  profits,  or  were  to  receive  a  portion 
of  the  profits  as  profits,  either  for  services  performed  or  money  or 
property  furnished  towards  carrying  out  the  joint  enterprise.  (Coth- 
ron  v.  Marx,  65  Texas,  132;  Stevens  v.  Gainesville  Bank,  62  Texas, 
501;  Kelley  v.  Masterson,  15  Texas  Ct.  Rep.,  820;  Torbert  v.  Jeffrey, 
61  S.  W.  Rep.,  823.)  In  the  contract  between*  Bridges  and  Walker 
there  was  no  community  of  interest  in  the  losses,  the  profits,  or  the 
capital  of  the  business.  One  of  them  might  reap  a  profit  and  the  other 
sustain  a  loss.  It  was  substantially  the  same  kind  of  contract  as  that 
of  a  landowner  who  agrees  with  a  tenant  to  furnish  the  land,  teams 
and  tools,  the  tenant  to  furnish  the  labor  and  raise  and  gather  the 
crop,  the  crop  to  be  divided.  These  contracts  are  in  general  use  among 
farmers  and  landowners. 

"An  agreement  to  share  the  gross  receipts  does  not  constitute  a  part- 
nership where  there  is  no  common  stock  or  joint  capital"  (1  Bates 
Part.,  sec.  58),  and  the  author  proceeds:  "But  where  there  is  no 
common  stock  or  joint  capital  a  division  of  the  gross  receipts  either 
arising  from  joint  labor  or  labor  upon  property  of  another,  does  not 
constitute  a  partnership  for  it  does  not  involve  the  division  of  profit 
or  loss,  and  the  benefit  is  not  dependent  on  the  success  of  the  enter- 
prise." 

Quoting  further  from  the  same  author  (section  61)  :  "The  fact 
that  the  recipient  of  part  of  the  gross  receipts  is  to  furnish  part 
of  the  expenses  or  tools  or  material,  as  well  as  labor,  does  not  alter 
the  result.  Thus  in  cultivating  land,  where  an  overseer  or  cultivator 
is  to  furnish  part  of  the  teams  or  pay  part  of  the  labor  and  the  crop 
is  to  be  divided,  it  is  not  a  partnership,  but  is  a  leasing,  or  an  em- 
ployment, or  a  tenacy  in  common  of  the  crop,  according  to  the  nature 
of  the  enterprise."  (Moore  v.  Smith,  19  Ala.,  777 ;  Donnell  v.  Harsh, 
67  Mo.,  170;  Blue  v.  Leathers,  15  111.,  31;  Putnam  v.  Wise,  1  Hill, 


1907.]  Beaumont  Rice  Mills  v.  Bridges.  445 

239;  Day  v.  Stevens,  43  Am.  Rep.,  734;  Brown  v.  Jaquette  39  Am. 
Rep.,  770.)  In  Autrey  v.  Freize  (60  Ala.,  587),  there  was  an  agree- 
ment to  share  the  crops  and  not  explicitly  to  share  the  profits,  and 
it  was  held  to  be  a  partnership,  but  the  decision  was  rested  on  a  pro- 
vision in  the  agreement  that  the  expenses  were  to  be  paid  jointly 
and  when  these  were  paid  the  crops  were  to  be  divided  equally,  which 
element  is  lacking  in  the  present  case.  For  a  review  of  the  authorities 
see  note  to  Reynolds  v.  Pool  (37  Am.  Rep.,  609). 

Our  conclusion  is  that  the  contract  between  Bridges  and  Walker 
did  not  constitute  them  partners,  but  only  joint  owners  of  the  crop, 
and  the  court  did  not  err  in  so  holding. 

As  to  the  ninth,  tenth  and  eleventh  assignments  of  error  the  court 
seems  really  to  have  assumed  that  Bridges  was  authorized  by  Walker 
to  mortgage  the  entire  crop.  The  instruction  to  the  jury  to  find  for  the 
appellant  the  $49,  balance  of  the  proceeds  of  the  rice  turned  over 
to  the  Port  Arthur  Rice  Milling  Company  after  satisfying  the  mortgage 
given  by  Mrs.  Walker,  can  not  be  otherwise  explained.  Clearly  if. 
Bridges  was  so  authorized  the  mortgage  would  be  good  as  to  Walker's 
one-half  of  the  crop,  as  against  both  Mrs.  Walker's  claim  under  her  bill 
of  6ale  and  the  Port  Arthur  Company  under  its  mortgage,  unless 
they  were  innocent  purchasers  for  value  and  without  notice.  The 
court  seems  to  have  assumed  that  Mrs.  Walker  was  not  such  innocent 
purchaser,  otherwise  she  would  have  been  entitled  to  the  $49,  and  the 
ruling  is  made  the  basis  of  a  cross-assignment  of  error  by  her.  The 
court  likewise  assumed  that  the  Port  Arthur  Company  as  to  its  mort- 
gage debt  was  an  innocent  purchaser  for  yalue  and  without  notice. 
This  ruling  is  made  the  basis  of  the  twelfth  and  thirteenth  assignments 
of  error.  The  undisputed  evidence  showed  that  the  mortgage  by  Bridges 
upon  the  entire  rice  crop  was  executed  January  8,  1904,  and  filed  for 
registration  February  2,  1904.  On  February  25,  1904,  A.  C.  Walker 
executed  to  Mrs.  A.  C.  Walker  a  bill  of  sale  of  his  one-half  of  the 
crop  of  rice.  On  March  10,  1904,  Mrs.  Walker  executed  to  the  Port 
Arthur  Company  a  mortgage  on  this  half  of  the  crop  of  rice  "to  be 
by  me  raised  during  the  year  1904"  upon  the  land  described  as  tract 
No.  9,  T.  &  N".  O.  Survey,  containing  one  hundred  and  forty-seven 
acres  and  owned  by  C.  B.  Lewis  in  Jefferson  County,  which  was  the 
land  fanned  by  Bridges  and  Walker  under  their  contract.  Upon  this 
mortgage  the  Port  Arthur  Company  made  advances  amounting  to 
$528.97.  The  undisputed  evidence  shows  that  the  Port  Arthur  Com- 
pany had  no  actual  knowledge  of  the  mortgage  executed  by  Bridges 
on  the  entire  crop,  and  no  notice  of  the  fact  that  Walker  had  author- 
ized Bridges  as  his  agent  to  execute  such  mortgage  in  his  own  name 
alone.  While  the  record  of  the  mortgage  was  constructive  notice  that 
Bridges  had  executed  such  mortgage  there  was  nothing  to  put  either 
Mrs.  Walker  or  the  Port  Arthur  Company  upon  notice  that  in  doing  so 
he  had  so  acted,  with  the  authority  and  consent  of  A.  C.  Walker,  as 
to  make  the  mortgage  binding  upon  his  half  of  the  crop.  If  they  had 
had  actual  knowledge  of  such  mortgage  such  actual  knowledge  might 
have  been  sufficient  to  put  them  upon  inquiry  and  suggest  an  investi- 
gation as  to  Bridges'  authority  to  execute  such  a  mortgage,  but  the  mere 
record  of  a  mortgage  by  Bridges  was  not  constructive  notice  of  such 


446  Texas  Civil  Appeals  Keports,  Vol.  45.  [March, 

a  mortgage  as,  by  virtue  of  an  agency  not  known  to  them,  would  convey 
Walkers  interest  in  the  crop.  The  court  did  not  err  in  assuming 
as  the  result  of  the  undisputed  evidence  that  the  Port  Arthur  Com- 
pany to  the  extent  of  the  advances  made  by  it  upon  the  mortgage 
given  by  Mrs.  Walker,  the  owner  thereof  by  bill  of  sale  from  A.  C. 
Walker,  was  entitled  to  be  protected  as  innocent  purchasers  without 
notice  and  for  value.  The  evidence  tended  to  show  that  Mrs.  Walker, 
while  having  no  knowledge  actual  or  constructive  of  the  mortgage 
executed  by  Bridges  to  appellant  at  the  time  she  took  the  bill  of  sale 
from  A.  C.  Walker  to  his  half  of  the  crop,  did  not  in  fact  part  with 
any  valuable  consideration  therefor,  but  took  it  as  a  credit  upon  her 
pre-existing  indebtedness.  In  this  view  there  was  no  error  in  refusing 
to  give  Mrs.  Walker  judgment  for  the  $49,  and  in  instructing  a  verdict 
for  appellant  for  this  sum.  The  cross-assignment  of  error  of  appellee 
Mrs.  Walker  presenting  this  point  is  therefore  overruled,  as  well  as  the 
twelfth  and  thirteenth  assignments  of  error  of  appellant.  We  can  not 
agree  with  appellant  that  Walker's  interest  in  the  crop  was  a  mere 
equity. 

The  court  taxed  the  costs  three-fifths  against  appellant,  one-fifth 
against  Mrs.  Walker  and  one-fifth  against  the  Port  Arthur  Company. 
A  motion  to  retax  costs  was  overruled  and  upon  this  appellant  assigns 
error.  The  point  is  made  that  inasmuch  as  appellant  recovered  judg- 
ment for  the  $49  they  were  the  successful  parties  in  the  suit  and  should 
not  have  been  required  to  pay  any  of  the  costs.  (Rev.  Stats.,  art.  1425.) 
It  is  provided  by  statute  that  the  court  may  for  good  cause,  to  be 
stated  on  the  record,  adjudge  the  costs  otherwise.  (Rev.  Stats.,  art. 
1438.)  The  cause  6tated  in  the  record  by  the  court  for  adjudging  the 
costs  as  was  done  is,  we  think,  sufficient  to  show  that  such  judgment  was 
a  proper  exercise  of  its  discretion.  (Williams  v.  Kinnard,  10  Texas, 
508.) 

We  find  no  error  in  the  record  and  the  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Bert  K.  Smith  v.  Jos.  Lakda  et  ai*. 

Decided  March  9,  1907. 

1. — Bill  of  Lading — Shipper's  Order  Notify. 

By  the  provision  "shipper's  order  notify"  in  a  bill  of  lading  is  meant  that 
the  shipment  must  be  held  by  the  carrier  until  the  consignee  obtains  possession 
of  and  presents  the  bill  of  lading.  Such  a  shipment  is  called  a  "closed"  ship- 
ment. Without  said  restriction  the  shipment  is  said,  to  be  "open/9  and  the 
carrier  is  authorized  to  deliver  the  freight  to  the  consignee  upon  identification. 

2. — Estoppel — Evidence. 

S.  ordered  L.  to  ship  a  carload  of  corn  to  R.;  the  corn  was  shipped  and 
L.  drew  a  draft  on  S.  for  the  agreed  price  with  a  closed  bill  of  lading  at- 
tached; the  draft  was  paid  by  S.,  who  then  drew  on  R.  for  the  price  of  the 
corn  with  the  bill  of  lading  attached;  R.  failed  to  pay  the  draft  and  soon 
thereafter  became  insolvent;  the  copy  of  the  bill  of  lading  retained  by  the 
railroad  showed  an  open  shipment  and  the  corn  was  delivered  by  the  railroad 
without  presentation  of  the  bill  of  lading;  8.  sued  L.  and  the  railroad  for  the 
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value  of  the  corn  claiming  that  he  ordered  a  closed  shipment  and  that  L.,  by 
attaching  a  closed  bill  of  lading  to  his  draft,  had  misled  him  to  his  damage; 
the  issue  as  between  S.  and  L.  was  whether  or  not  S.  had  in  fact  ordered  a 
closed  shipment.  Held,  the  issue  of  estoppel  was  not  properly  in  the  case 
and  the  charge  of  the  court  submitting  such  issue  was  prejudicial  to  L.  rather 
than  to  8. 

Appeal  from  the  District  Court  of  Harris  County.  Tried  below 
before  Hon.  Chas.  E.  Ashe. 

R.  W.  Franklin  and  Taliaferro  &  Wilson,  for  appellant. 
Hogg ,  Watkvns  &  Jones  and  F.  J.  Maier,  for  appellee. 

GILL,  Chief  Justice. — Bert.  K.  Smith  brought  this  suit  to  recover 
of  Joseph  Landa  and  the  other  members  of  his  firm  the  value  of  one  car 
of  corn  shipped  by  Landa  to  Raywood  Rice  Company  upon  the  order 
of  the  plaintiff.  The  Missouri,  K.  &  T.  Ry.  Co.  and  the  Texas  &  N. 
0.  Ry.  Co.  were  also  made  defendants.  The  ground  upon  which  plaintiff 
sought  a  recovery  against  Landa  was  that  the  order  was  to  ship  a 
car  of  corn  to  the  Raywood  Company  "Shippers  order  notify"  by  which 
was  meant  that  the  corn  should  be  held  by  the  carrier  until  the  Rice 
Company  should  present  the  bill  of  lading.  That  the  bill  would  be 
sent  to  the  Rice  Company  with  draft  attached  so  that  the  Rice  Company 
could  not  procure  the  bill  until  the  draft  covering  the  value  of  the 
corn  should  be  paid.  That  contrary  to  instruction  Landa  shipped  the 
car  "open,"  by  which  is  meant  it  was  shipped  to  be  delivered  to  the 
Rice  Company  without  condition  or  restriction.  That  it  was  thus 
delivered  by  the  railway  companies.  That  Landa  immediately  upon 
shipment  drew  upon  plaintiff  with  bill  of  lading  attached.  That  plain- 
tiff paid  the  draft  upon  presentation  and  immediately  drew  upon  the 
Rice  Company  with  •  bill  attached.  That  his  draft  was  dishonored 
and  the  Rice  Company  shortly  thereafter  went  into  the  hands  of  a 
receiver  and  he  lost  his  claim. 

Landa  answered  by  general  denial,  and  allegations  bearing  upon  an- 
other phase  of  the  case  which  we  pass  to  its  proper  connection. 

The  railroad  companies  were  made  parties  defendants  on  the  allega- 
tion that  the  shipment  was  in  fact  "Shippers  order  notify"  and  the 
corn  was  delivered  without  presentation  of  the  bill  of  lading,  but  as 
there  is  no  complaint  of  the  judgment  in  their  favor  we  need  not 
disclose  the  nature  of  their  defenses. 

A  jury  trial  resulted  in  a  general  verdict  and  judgment  for  defend- 
ants. •  The  errors  assigned  affect  Landa  alone. 

Joseph  Landa  is  the  name  of  a  firm  doing  business  at  New  Braun- 
fels,  Texas.  Bert  K.  Smith  resided  in  Houston,  Texas.  On  March 
14,  1904,  Smith  ordered  Landa  to  ship  one  car  of  bulk  corn  to  the 
Raywood  Rice  Company  at  Raywood,  Texas,  at  the  agreed  price  of 
fifty-seven  cents  per  bushel  delivered.  "Shippers  order  notify"  is 
called  a  closed  shipment  and  has  the  signification  explained  in  the 
pleadings.  A  shipment  direct  to  the  consignee  without  restrictions 
is  called  an  open  shipment  and  justifies  the  carrier  in  delivering  to  the 
consignee  upon  identification.     The  order  was  given  by  telephone  and 
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plaintiff  concedes  that  nothing  was  said  about  the  form  of  the  bill 
of  lading.  The  written  confirmation  which  followed  the  order  read: 
"Please  ship  to.  Raywood  Rice  Co.,  Raywood,  Texas,  etc.,"  and  contained 
no  other  directions  as  to  shipment.  Plaintiff  claimed,  however,  and 
adduced  testimony  tending  to  show  that  both  a  general  custom  and  a 
custom  prevailing  between  him  and  Landa,  with  whom  he  had  done 
much  business,  required  that  the  shipment  when  made  to  a  station 
having  a  station  agent  should  in  the  absence  of  specific  direction  be 
made  closed. 

Landa  pleaded  and  testified  that  the  order  was  a  rush  order  and 

•specified  an  open  shipment  in  order  that  the  consignee  might  unload 

the  goods  without  delay  and  thus  escape  demurrage  charges.     He  also 

denied  the  existence  of  the  alleged  custom  and  adduced  evidence  in 

support  of  his  denial. 

When  the  corn  was  delivered  to  the  Missouri,  K.  &  T.  Ry.  Co.  at 
New  Braunfels,  Redus,  a  clerk  in  Landa' s  office,  made  out  an  open  bill 
of  lading  in  duplicate  and  sent  them  to  the  railway  agent  for  signature. 
The  latter  signed  them  both  and  returned  one.  According  to  Redus 
the  agent  afterwards  called  him  up  by  telephone  and  asked  if  the  ship- 
ment should  not  go  closed.  That  Redus  replied  that  he  had  no  such 
instructions,  but  that  out  of  excess  of  caution  it  had  better  be  changed. 
That  Webb  agreed  to  make  the  change  and  Redus  in  fact  made  the 
change  in  the  copy  which  he  retained.  Webb  denied  this  conversation 
and  the  jury  found  in  his  favor  upon  the  issue.  The  fact  is  undisputed 
that  the  shipment  was  made  open  and  the  car  delivered  to  the  Rice 
Company  on  March  21.  It  is  also  undisputed  that  Redus  wrote  into 
his  copy  of  the  bill,  "Shippers  order  notify"  and  this  with  draft  at- 
tached was  presented  to  Smith  at  Houston  on  March  17.  The  draft 
was  duly  paid  and  Smith  then  drew  on  the  Rice  Company  with  bill 
attached  and  placed  it  in  the  bank  for  presentation  and  collection. 
There  was  no  bank  at  Raywood.  There  was  a- station  agent  at  that 
point.  The  plaintiff  learned  about  seven  days  thereafter  that  the  car 
had  been  delivered  and  his  draft  unpaid.  He  then  demanded  payment 
of  the  Rice  Company  by  telephone  and  wrote  them  several  letters 
about  it.  The  Rice  Company  became  insolvent  and  went  into  the  hands 
of  a  receiver  April  25,  1904.  The  assets  of  the  concern  were  insuffi- 
cient to  pay  the  secured  debts  and  he  has  never  received  his  pay  for 
the  corn.  He  first  made  a  claim  on  the  Missouri,  K.  &  T.  and  the 
Texas  &  N.  0.  Railway  Companies  but  was  advised  that  the  shipment 
was  open  and  the  claim  was  not  allowed. 

The  matter  was  taken  up  by  Smith  with. Landa  about  April  20  and 
resulted  in  the  exchange  of  letters  in  which  Landa  first  referred  him 
to  the  bill  of  lading  taken  up  when  the  draft  was  paid  and  which 
showed  a  closed  shipment.  In  one  of  the  letters  he  stated  that  his 
recollection  was  that  the  order  was  for  an  open  shipment  to  prevent 
delay  in  delivery,  but  that  the  shipment  was  in  fact  a  closed  one. 

The  plaintiff  claimed  the  right  to  recover  against  Landa — notwith- 
standing the  jury  might  find  that  the  shipment  was  ordered  by  plaintiff 
to  be  made  open — if  they  found  that  the  act  of  Landa  in  sending  to  the 
plaintiff  a  bill  indicating  a  closed  shipment  induced  plaintiff  to  forego 
any  means  of  protecting  himself  and  thereby  he  lost  his  debt.    Landa 
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opposed  this  theory  of  estoppel  with  the  proposition  that  plaintiff  had 
lost  his  debt  by  his  own  negligence  after  discovering  that  the  car 
had  been  delivered. 

The  plaintiff  predicates  his  first  assignment  of  error  upon  the  fol- 
lowing portion  of  the  court's  main  charge:  "If  you  believe  from  the 
evidence  that  when  Bert  K.  Smith  found  out  that  the  corn  in  question 
was  delivered  to  the  Eaywood  Rice  Company,  that  said  company  was 
still  solvent  and  that  by  the  exercise  of  ordinary  prudence  and  care 
said  Bert  K.  Smith  could  have  collected  the  price  of  said  corn  from  the 
Raywood  Rice  Company  before  it  became  insolvent,  but  that  said 
Smith  did  not  exercise  such  care  in  trying  to  collect  the  same,  but 
trusted  the  said  Raywood  Rice  Company  and  preferred  to  wait  on  them 
and  let  it  stand  as  a  credit,  then  said  Bert  K.  Smith  can  not  recover 
against  the  defendant,  Landa,  on  his  plea  of  estoppel  against  the 
said  Landa,  and  if  you  so  believe  on  said  issue  of  said  estoppel  you 
will  let  your  verdict  be  for  the  defendant  Landa." 

Four  objections  are  urged  against  the  charge:  First,  that  it  is  con- 
fused and  misleading  and  calculated  to  induce  the  jury  to  believe 
that  if  they  found  against  the  plaintiff  on  the  issue  of  estoppel  they 
would  find  for  defendant  also  on  all  other  issues.  Second,  that  there 
is  no  evidence  to  justify  the  submission  of  the  issue  of  negligence  on 
plaintiffs  part  in  his  efforts  to  collect  from  the  Rice  Company.  Third, 
that  the  charge  submitted  an  issue  to  the  jury  not  raised  by  the  plead- 
ings. Fourth,  that  the  charge  gave  undue  prominence  to  the  issue 
of  degree  of  care  which  Smith  should  have  exercised.  We  believe  these 
four  objections  are  the  substance  of  the  twelve  propositions  presented 
under  the  first  assignment. 

We  regard  the  first  objection  as  without  merit.  The  charge  of 
the  court  preceding  the  portion  complained  of  is  peculiarly  clear  and 
presents  distinctly  and  separately,  first,  that  if  the  jury  believe  the 
shipment  was  ordered  closed,  either  by  reason  of  a  special  custom 
between  the  parties  or  a  general  State  custom,  they  shall  find  for  the 
plaintiff  upon  that  issue.  Second,  if  the  jury  believe  that  the  shipment 
was  in  fact  ordered  open  yet  if  plaintiff  misled  by  Landa's  act  in 
transmitting  to  him  a  closed  bill  of  lading  was  thereby  caused  to 
lose  his  debt,  to  find  for  plaintiff  upon  that  issue.  The  converse  of 
these  propositions  are  as  distinctly  put  to  the  jury.  Read  in  the 
light  of  the  preceding  parts  of  the  charge  the  portion  complained  of 
is  clearly  a  modification  of  that  upon  the  issue  of  estoppel,  and  the 
closing  portion  "then  said  Bert  K.  Smith  can  not  recover  against  de- 
fendant Landa  on  his  plea  of  estoppel  against  Landa,  and  if  you  so  find, 
on  the  issue  of  estoppel,  you  will  find  for  defendant"  could  not  have'led 
the  jury  to  believe  that  they  were  authorized  upon  their  finding  upon 
that  issue  to  find  against  plaintiff  generally.  By  a  slight  transposition 
of  the  words  the  charge  would  have  been  clear,  but  for  the  reasons 
given  we  must  overrule  the  objections. 

The  other  objections  must  fall  for  a  broader  reason.     The  issue  of 

estoppel  was  not  properly  in  the  case.     If  the  shipment  was  in  fact 

ordered  closed  and  the  plaintiff  thereby  lost  his  money  he  should  have 

recovered.     But  if  in  fact  ordered  open  then  the  sale  was  a  credit 

Vol.  XLV.  Civil— 29. 
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sale  to  the  Bice  Company.  The  plaintiff  does  not  pretend  that  he 
suspected  their  insolvency  up  to  the  time  of  the  delivery  of  the  car, 
and  there  is  nothing  to  indicate  that  he  suspected  it  for  some  time 
thereafter.  Whether  the  shipment  was  ordered  open  or  closed  he  would 
have  paid  Landa's  draft  when  presented,  for,  as  between  them,  the 
money  was  due  upon  demand.  It  therefore  follows  obviously  that  if 
the  shipment  was  in  fact  ordered  open  the  plaintiff's  course  would 
not  have  been  different  from  that  which  he  in  fact  pursued.  He  would 
have  paid  the  draft  as  he  did.  He  would  not  and  could  not  have 
stopped  the  shipment  in  transitu  for  he  had  no  grounds  to  justify  such 
a  course.  For  a  like  reason  he  would  not  have  sought  to  recover  the 
car  after  delivery.  He  would  have  had  no  recourse  either  against 
Lands  or  the  railway  companies.  It  is  thus  apparent  that  the  issue 
of  estoppel  was  not  in  the  case  and  the  errors,  if  any,  relating  to  its 
submission  are  against  the  appellee. 

The  matter  complained  of  in  the  second  assignment  bears  alone 
upon  this  issue  and  is  overruled  as  immaterial. 

Lands  while  on  the  stand  was  permitted  to  state  over  objection  that 
he  had  frequently  shipped  grain  to  plaintiff's  father-in-law  who  was 
wealthy  and  that  all  the  shipments  were  open.  The  evidence  was  ad- 
missible we  think  on  the  issue  of  custom,  and  if  not,  we  are  unable 
to  see  in  what  way  it  could  have  prejudiced  plaintiff. 

The  witness  was  also  properly  permitted  to  state  what  shipping 
instructions  he  gave  his  office  force.  It  was  admissible  on  the  issues 
affecting  the  railway  companies  and  on  the  controversy  between  the 
railway  agent  and  Redus  who  was  cashier  in  Landa's  office  and  had 
charge  of  the  shipment  in  question. 

The  court  also  properly  refused  to  allow  Bedus  to  testify  that 
he  would  not  have  shipped  the  qorn  on  Smith's  credit  because  it  does 
not  appear  that  he  had  authority  to  determine  the  character  of  ship- 
ments. 

Having  found  no  material  error  in  the  record  the  judgment  is  af- 
firmed. 

Affirmed. 

Writ  of  error  refused. 


H.  N.  Jones  v.  0.  M.  Cartes. 

Decided  March  9,  1907. 

1. — Dedication  of  Streets — Reservation  of  Exclusive  Rights  in — Monopoly. 

The  owners  of  a  tract  of  land,  with  a  view  to  establishing  a  town  thereon, 
caused  the  same  to  be  surveyed  and  subdivided  into  lots  and  blocks,  streets 
and  alleys,  and  in  connection  with  the  map  of  the  same  they  executed  and 
placed  of  record  a  deed  dedicating  to  the  public  the  streets  and  alleys  in  said 
prospective  town.  In  the  dedication  deed  the  owners  of  the  land  expressly 
and  explicitly  reserved  to  themselves  the  exclusive  right  for  all  time  to  con- 
struct, maintain  and  operate  street  railways,  telegraph,  telephone  and  electric 
light  systems,  sewer  systems,  and  all  other  public  utilities  upon,  along  and 
across  the  streets  and  alleys  so  dedicated,  without  restriction  of  any  kind  or 
character  by  any  one.  Held,  that  the  dedication  deed,  insofar  as  it  attempted 
to  reserve  to  the  dedicators  the  exclusive  right  to  construct,  operate  and  main- 
tain public  utilities  in  said  town  free  from  the  control  of  the  municipal  au- 
thorities, was  null  and  void,  both  because  it  created  a  monopoly  and  because 
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it  sought  to  bind  the  municipal  authorities  in  their  control  oyer  the  city's 
most  important  interests. 

2. — Monopoly — Definition. 

The  term  monopoly  as  now  understood  embraces  any  combination  or  con- 
tract, the  tendency  of  which  is  to  prevent  competition  in  its  broad  and  general 
sense,  and  to  control  prices  to  the  detriment  of  the  public,  and  the  form  as- 
sumed is  immaterial. 

Error  from  the  District  Court  of  Harris  County.  Tried  below  before 
Hon.  Norman  G.  Kittrell. 

Leon  B.  Smith,  for  plaintiff  in  error. — The  right  to  the  exclusive 
use  of  the  streets  and  alleys  of  Houston  Heights,  which  was  reserved 
and  retained  in  the  deed  of  dedication  from  0.  M.  Carter  and  the 
Omaha  &  South  Texas  Land  Company,  as  pleaded  by  the  defendant 
in  error,  was  ineffectual  and  void,  and  did  not  vest  in  the  grantors 
or  donor  in  said  instrument  any  right  to  the  use  of  said  streets  and 
alleys,  except  such  rights  as  were  or  could  be  enjoyed  by  them  in 
common  with  the  public  generally.  Elliott  on  Roads  and  Streets,  pp. 
108-110. 

To  give  effect  to  the  reservations  and  the  rights  insisted  upon  by  the 
defendant  in  error  in  this  suit,  would  be  to  create  in  his  favor  and 
accord  to  him  a  monopoly  in  violation  of  the  Constitution  of  the  State 
of  Texas  and  in  contravention  of  public  policy.  Constitution,  art.  1, 
sec.  26. 

W .  0.  Love  and  Hutcheson,  Campbell  &  Eutcheson,  for  defendant  in 
error. — An  owner  of  the  fee  simple  title  to  land  may  dedicate  the  right 
to  use  the  same  for  street  purposes,  and  as  a  part  of  the  deed  of  dedi- 
cation he  may  reserve  the  fee  of  the  land,  together  with  such  rights 
with  respect  to  the  use  thereof  as  he  may  see  fit  to  impose,  and  the 
public  or  the  persons  in  whose  favor  or  for  whose  benefit  such  dedi- 
cation is  ma<Je  takes  the  rights  conveyed,  subject  to  such  burdens 
and  conditions  as  may  have  been  so  imposed  by  the  grantor.  State 
of  Texas  v.  Travis  County,  85  Texas,  435;  City  of  Llano  v.  Llano 
County,  5  Texas  Civ.  App.,  132 ;  0'NTeil  v.  City  of  Sherman,  77  Texas, 
182;  Cohoes  v.  Morrison,  42  Hun  (N.  Y.),  216,  116  N.  Y.,  662;  Ottawa, 
0.  C.  &  C.  G.  Ey.  Co.  v.  Larson,  40  Kan.,  301 ;  City  of  Noblesville  v. 
Lake  Erie  &  W.  Ry.  Co.,  130  Ind.,  1,  29  N.  E.  Sep.,  484;  Brunswick 
&  W.  Ry.  Co.  v.  Waycross,  91  Ga.,  573;  Cohoes  v.  Delaware  &  H. 
Canal  Co.,  134  N.  Y.,  397;  9  Am.  and  Eng.  Enc.  of  Law,  2d  ed.,  75; 
Dillon  on  Municipal  Corporations,  sec.  629;  Elliott  on  Roads  and 
Streets,  pp.  91,  108,  109,  110,  176  and  177. 

When  a  municipal  corporation  is  organized,  it  succeeds  to  and  be- 
comes vested  with  only  such  rights  of  a  public  nature  as  were  vested 
in  the  public  prior  to  its  incorporation,  and  it  does  not  acquire,  by 
virtue  of  its  corporate  existence,  any  greater  rights  in  the  streets  or 
roads  situated  within  its  corporate  limits  than  was  theretofore  held 
by  the  public  which  it  represents.  City  of  Llano  v.  Llano  County, 
5  Texas  Civ.  App.,  132;  Elliott  on  Roads  and  Streets,  pp.  108,  109; 
2  Dillon  on  Man.  Cor.,  sec.  631,  and  notes,  and  sec.  642  and  notes. 
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The  term  monopoly,  as  used  in  the  Constitution  of  this  State, 
means  a  license  or  privilege  allowed  by  some  sovereign  authority  for 
the  sale,  buying,  selling,  making,  working  or  using  of  an  article  or 
commodity,  whereby  the  subjects  in^general  are  restrained  in  that  liberty 
of  manufacturing  or  trading  which  they  had  before'  the  granting  of 
such  license  or  privilege;  and  the  enjoyment  of  a  right  which  does 
not  depend  for  its  existence  upon  a  license  or  privilege  granted  or 
created  by  governmental  authority  or  agency  does  not  fall  within  the 
term  monopoly,  as  used  in  the  Constitution,  or  such  as  is  forbidden 
by  public  policy.  Seeligson  v.  Taylor  Compress  Co.,  56  Texas,  219; 
McDonnell  v.  International  &  G.  N.  By.  Co.,  60  Texas,  596;  Brenham 
v.  Brenham  Water  Works  Co.,  67  Texas,  561 ;  1  Eddy  on  Combinations 
and  Monopolies,  sec.  1. 

GILL,  Chief  Justice. — 0.  M.  Carter  brought  this  suit  to  enjoin 
H.  N.  Jones  from  constructing,  establishing,  maintaining  or  operating 
upon,  along,  over  or  across  any  of  the  streets  or  alleys  of  the  city  of 
Houston  Heights  any  electric  light  poles,  wires  or  other  fixtures,  and 
to  forever  enjoin  him  from  interfering  with  plaintiff  in  the  enjoyment 
of  the  exclusive  right  to  the  use  of  the  streets  and  alleys  for  such  pur- 
poses. The  trial  court  sitting  without  a  jury  rendered  judgment  for 
plaintiff  as  prayed  for,  and  the  defendant  has  brought  the  judgment 
here  for  revision. 

In  1897  the  village  of  Houston  Heights  formed  a  municipal  corpora- 
tion as  a  town  or  village  under  the  provisions  of  chapter  11,  title  18 
of  the  Revised  Statutes.  In  1901  it  duly  organized  under  the  general 
laws  as  a  city  of  one  thousand  inhabitants  or  over  and  has  since  been 
operating  as  such.  On  March  21,  1905,  the  city  council  of  said  city 
granted  to  the  defendant  Jones  a  franchise  to  construct  and  operate 
in  said  city  an  electric  light  plant  for  the  purpose  of  supplying  electric 
lights  to  the  municipality  and  its  inhabitants.  To  prevent  him  from 
proceeding  under  that  franchise  and  thus  interfering  with  plaintiffs 
asserted  exclusive  right  is  the  purpose  of  this  suit. 

The  facts  upon  which  plaintiff  rests  his  assertion  of  exclusive  right 
are  as  follows:  In  1892  plaintiff  and  the  Omaha  and  South  Texas 
Land  Company  were  the  joint  owners  of  1,700  acres  of  unoccupied 
land  of  which  the  municipality  in  question  now  covers  a  part.  On 
that  date  the  owners  caused  the  land- to  be  subdivided  and  platted  into 
lots,  blocks,  streets,  and  alleys  and  caused  to  be  prepared  and  recorded 
a  map  showing  such  subdivision  and  the  location  of  the  streets  and  al- 
leys as  they  now  exist.  In  connection  with  the  map  they  executed  and , 
placed  of  record  the  following  deed  of  dedication: 

"This  plat  and  map  represents  a  tract  of  about  seventeen  hundred 
(1,700)  acres  of  land,  situated  in  the  John  Austin  two-league  survey, 
near  the  city  of  Houston,  in  Harris  County,  Texas,  and  now  and  here 
designated  as  "Houston  Heights/'  and  owned  partly  by  the  Omaha  & 
South  Texas  Land  Company,  and  partly  by  O.  M.  Carter. 

"The  streets  and  alleys,  as  designated  and  marked  on  said  plat  and 
map,  are  dedicated  to  the  use  of  the  owners  of  the  property  in  said 
"Houston  Heights,"  subject,  however,   to  the  following  reservations, 
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hereby  expressly  made  by  said  Omaha  &  South  Texas  Land  Company 
and  said  O.  M.  Carter,  viz.: 

"Said  Land  Company  and  0.  M.  Carter  each  hereby  expressly  re- 
serves and  retains  in  themselves,  their  successors,  heirs  and  assigns,  as 
against  all  the  world,  and  especially  as  against  all  who  may  hereafter 
purchase  or  become  the  owners  of  lots  fronting  or  abutting  on  said 
streets  or  alleys,  the  exclusive  right  to  construct,  maintain,  repair  and 
operate  in  any  and  all  of  said  streets  and  alleys,  single  or  double  railway 
tracks,  or  both,  to  be  operated  by  animal,  electric,  steam  or  other  power, 
with  overhead  wires  or  underground  appliances  or  power,  or  other  pow- 
ers, as  the  said  company  or  the  said  Carter  may  elect. 

"And  the  said  company  and  the  said  Carter  also  hereby  expressly 
reserve  and  retain  to  themselves,  their  successors  and  assigns  forever, 
the  exclusive  right  to  do  each  and  every  act  in  and  on  said  streets 
and  alleys,  including  the  erection  of  poles,  stringing  of  wires  for  the 
operation  of  street  railways,  telephone  and  telegraph  systems,  laying 
of  pipes,  construction  of  conduits,  and  such  other  construction  as  may 
be  necessary  or  convenient,  in  the  judgment  of  said  company  and 
said  Carter,  for  propelling  machinery  or  other  purposes  calculated  to 
make  said  Houston  Heights  desirable  and  convenient  for  business  and 
residence  purposes,  or  either,  without  restriction  of  any  kind  or  char- 
acter. 

"And  the  said  company  and  the  said  Carter  each  hereby  reserves 
unto  themselves,  their  successors,  heirs  and  assigns,  as  against  the 
world,  and  especially  as  against  all  parties  who  may  hereafter  purchase 
and  become  the  owners  of  any  lot  or  lots  fronting  or  abutting  on  the 
said  streets  or  alleys,  or  either  of  them,  the  exclusive  right  to  lay, 
maintain  and  keep  in  repair  in  the  streets  and  alleys  of  said  Houston 
Heights,  water  pipes,  gas  pipes,  steam  heating  pipes,  compressed  air 
pipes,  and  sewer  pipes,  and  operate  the  same  without  any  sort  of  re- 
strictions; and  also  the  exclusive  right  to  erect  and  maintain  on  and 
along  each  and  all  of  said  streets  and  alleys,  poles  and  string  thereon 
electric  or  other  wires,  and  to  use  and  operate  the  same  with  electric 
or  other  power,  without  restriction  of  any  kind;  and  also  the  exclusive 
right  to  build,  maintain  and  use  conduits  under  any  and  all  streets 
and  alleys,  and  the  right  to  dig  and  excavate  in  said  streets  and  alleys, 
for  the  purpose  of  laying  pipes,  railroad  tracks  and  cables,  and  for  the 
purpose  of  repairing  the  same,  and  also  the  exclusive  right  to  construct, 
maintain,  repair  and  keep  in  order  storm  water  sewers,  either  open  or 
closed;  and  all  of  the  above  rights  are  reserved  unto  ourselves,  as  afore- 
said; the  said  company  and  the  said  Carter,  and  their  successors,  heirs, 
and  assigns,  are  to  exercise  exclusively  and  without  restraint  or  re- 
striction of  any  kind  whatever,  subject  to  the  above  reservations;  the 
streets  and  alleys  in  said  Houston  Heights,  as  the  same  are  laid  out 
and  marked  on  this  plat  and  map,  are  dedicated  as  such  for  the  benefit 
of  those  who  may  hereafter  purchase  property  in  said  Houston  Heights, 
but  the  fee  of  said  streets  and  alleys  is  to  remain  the  property  of 
said  company  and  said  Carter,  subject  to  the  use  of  the  same  for  the 
streets  and  alleys,  as  above  provided. 

"Witness  the  corporate  seal  and  signature  of  said  company,  and  sig- 
nature of  said  Carter  this*  first  (1st)  day  of  October,  A.  D.,  1892." 
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The  location  was  named  "Houston  Heights"  and  was  platted  with 
the  intention  that  the  lots  should  be  sold  and  that  a  city  should  grow 
up  thereon.  Lots  were  so  sold  by  the  original  owners  from  time  to  time 
until  1896  when  C.  M.  Carter  acquired  full  title  to  nearly  all  the 
unsold  lots  and  all  the  rights  which  had  been  reserved  in  the  deed  of 
dedication.  He  continued  the  sale  of  lots  until  1901  when  he  sold  out 
his  entire  interest  to  O.  M.  Carter. 

The  exclusive  right  sought  to  be  reserved  in  the  deed  of  dedication 
and  asserted  in  this  suit  is  assailed  as  void  because  against  public  policy 
in  that  it  would  establish  a  monopoly.  To  this  the  plaintiff  makes 
two  replies:  First  The  facts  do  not  bring  the  asserted  right  within 
any  accepted  definition  of  the  word  monopoly;  and  second,  the  land 
being  the  absolute  property  of  him  and  those  under  whom  he  claims, 
they  had  the  right  to  part  with  it  upon  such  terms  as  they  chose  to 
impose,  the  right  being  in  the  vendees  of  the  lots  and  in  the  munici- 
pality subsequently  organized  simply  to  accept  or  reject. 

Plaintiff  advances  the  proposition  that  the  term  monopoly  as  used 
in  the  Constitution  of  this  State  means  a  license  or  privilege  allowed 
by  some  sovereign  authority  for  the  sale,  buying,  selling  or  manufacture 
of  some  article  or  commodity  whereby  the  subjects  are  restrained 
of  a  liberty  they  theretofore  had  with  respect  to  the  matter  affected  by 
the  franchise.  This  definition  is  perhaps  technically  correct  and  seems 
to  be  supported  by  the  authorities  cited,  among  them  Seeligson  v.  Tay- 
lor, 56  Texas,  219;  Brenham  v.  Brenham  Water  Works,  67  Texas, 
561.  "Monopoly  in  its  strict  sense  is  an  exclusive  right  granted  by  the 
State  to  a  few  of  something  which  was  before  of  common  right."  20 
Ency.  of  Law,  p.  846. 

But  the  term  as  now  understood  is  not  confined  to  the  above  limits. 
It  embraces  any  combination  or  contract,  the  tendency  of  which  is  to 
prevent  competition  in  its  broad  and  general  sense  and  to  control  prices 
to  the  detriment  of  the  public,  and  the  form  assumed  is  immaterial. 
20  Ency.  of  Law,  p.  846. 

In  Brenham  v.  Water  Company,  supra,  Justice  Stayton  in  discussing 
the  nature  of  an  exclusive  franchise  to  use  the  streets  of  Brenham 
for  water  mains,  uses  the  following  language:  "It  has  been  said 
.  .  .  that  there  can  be  no  monopoly  in  the  use  of  a  street  to  lay 
down  gas  or  water  mains,  because  it  is  not  a  matter  of  common  right 
to  use  streets  for  such  a  purpose.  This  may  be  admitted  without  af- 
fecting the  question  before  us.  When  such  use,  however,  is  but  a 
means  to  the  exercise  of  an  exclusive  right  to  sell  water  and  to  compel 
a  city  or  its  inhabitants  to  buy,  it  will  be  found  difficult  to  separate 
the  means  from  the  end  intended  to  be  accomplished,"  and  the  contract 
was  avoided  for  the  reason  that  water  companies  could  not  operate 
without  using  the  streets. 

It  seems  to  us,  however,  that  when  the  nature  of  the  right  asserted 
is  understood  there  is  no  room  left  to  quibble  over  definitions.  Its 
consequence,  if  enforced,  is  to  bind  for  all  time  the  city — for  which 
plaintiff  stood  sponsor — to  look  to  him  and  his  assigns  and  to  none 
other  for  light,  gas,  sewerage,  telephones  and  street  cars.  Under  the 
terms  of  the  reservation  he  may  exercise  the  right  or  not  as  he  chooses. 
If  he  does  not  move  in  the  premises  he  can  prevent  others  from  moving. 
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If  he  does  exercise  these  rights,  the  exercise  must  be  unrestricted  from 
any  source.  We  can  imagine  no  more  glaring  violation  of  every  prin- 
ciple which  forbids  the  creation  of  a  monopoly,  nor  when  it  is  consid- 
ered that  every  right  reserved  affects  matters  of  public  utility  and  public 
service  can  we  imagine  one  more  obnoxious. 

But  plaintiffs  press  their  contention  that  the  owner  of  land  dedi- 
cated for  street  purposes  may  in  the  deed  of  dedication  annex  any 
lawful  condition  not  inconsistent  with  and  destructive  of  the  streets 
as  such.  Many  authorities  are  cited,  some  of  which  go  farther  perhaps 
in  support  of  the  proposition  than  we  would  be  willing  to  follow.  It 
is  not  necessary,  nor  would  it  serve  any  useful  purpose  to  discuss  all, 
and  we  shall  notice  at  length  only  those  apparently  applying  directly 
to  the  point  and  which  for  that  reason  should  be  distinguished,  if 
there  is  room  for  distinction. 

The  case  of  the  State  v.  Travis  Co.,  85  Texas,  435,  is  cited.  It 
is  not  in  point  since  it  does  no  more  than  recognize  the  well  estab- 
lished rule  that  one  dedicating  land  to  use  for  a  particular  purpose 
may  recover  it  for  nonuse  or  misuse.  The  question  whether  the  rever- 
sionary clause  was  unlawful  or  imposed  a  condition  inconsistent  with 
the  use  for  which  the  property  was  dedicated  was  not  up  for  decision. 

In  O'NTeil  v.  City  of  Sherman,  77  Texas,  182,  the  city  had  been 
granted  the  land  for  street  purposes  only,  and  it  was  held  that  the 
land  thus  acquired  could  not  be  put  to  an  inconsistent  use.  No  other 
or  higher  right  passed  to  the  city  than  to  use  it  for  the  purposes  of 
a  street  and  no  other  question  was  involved. 

In  Ottawa  v.  Larson,  40  Kansas,  301,  a  corporation  dedicated  a 
strip  of  land  for  a  street,  reserving  to  itself  the  right  to  construct 
thereon  a  railroad.  The  reservation  was  recognized  as  lawful,  but  it 
was  also  held  that  the  right  did  not  relieve  the  corporation  from  the 
obligation  to  construct  its  road  in  a  lawful  manner  so  as  not  to  un- 
necessarily impair  the  usefulness  of  the  street,  and  the  principle  decided 
may  well  be  applied  in  support  of  the  conclusion  we  have  reached  in 
this  case,  for  though  it  be  conceded  that  in  the  case  before  us  the 
plaintiff  by  force  of  his  reservations  had  the  right  without  first  pro- 
curing a  franchise  from  the  city,  to  use  the  streets  for  the  purposes 
reserved,  it  does  not  follow  that  the  right  must  not  have  been  lawfully 
exercised,  that  is  to  say,  with  due  respect  to  the  necessary  power  of 
the  city  over  its  streets,  and  with  due  regard  to  the  city's  right  and 
power  to  grant  to  others  the  use  of  the  streets  for  like  purposes.  It 
will  not  do  to  say  that  the  uses  proposed  by  defendant  are  inconsistent 
with  the  dedication  for  street  purposes.  Light,  sewers,  gas  and  water 
works  are  among  the  common  necessities  for  modern  cities,  and  it  is 
a  matter  of  common  knowledge  that  such  plants  can  not  be  constructed 
and  operated  without  running  the  lines  and  mains  either  along  or  across 
the  streets.  They  are  some  of  the  common  uses  to  which  streets  are 
necessarily  devoted. 

The  case  upon  which  appellee  chiefly  relies  is  City  of  Noblesville 
v.  Lake  Erie  &  W.  By.  Co.,  130  Ind.,  1,  29  N.  E.  Bep.,  484.  In  that 
case  a  dedication  for  street  purposes  included  a  plat  for  a  depot  with 
lines  indicating  approaches  for  the  railways.  It  was  held  that  the 
indicated  approaches  amounted  to  a  reservation  for  that  purpose  and 
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that  the  railroad  company  could  lawfully  use  the  street,  but  the  con- 
trolling reason  given  for  the  holding  was  that  it  did  not  destroy  the 
purposes  of  the  grant  nor  prevent  the  municipality  from  exercising 
police  powers  over  the  place  granted.  Chief  Justice  Elliott  in  rendering 
the  opinion  recognized  in  forceful  terms  that  "a  person  can  not  dedicate 
a  street  to  public  use  and  reserve  therein  a  private  use  for  an  indi- 
vidual." He  declared  that  in  such  event  the  dedication  would  be 
upheld  and  the  condition  adjudged  ineffective,  citing  many  authori- 
ties which  we  have  not  the  time  to  examine  and  verify. 

The  principle  is  recognized  by  Mr.  Dillon  at  section  629  of  his 
work  on  Municipal  Corporations.  By  Mr.  Elliott  in  his  work  on 
Roads  and  Streets,  pp.  108,  109.  The  rule  is  thus  well  stated  in 
volume  9  of  Am.  &  Eng.  Ency.  of  Law,  p.  75:  "The  right  of  the 
dedicator  to  annex  conditions  to  the  dedication  is  limited,  however, 
by  the  rule  that  the  conditions  must  not  be  such  as  would  prevent 
a  reasonable  enjoyment  of  the  dedication  or  be  in  any  way  inconsistent 
with  such  enjoyment.  No  condition  may  be  annexed  which  will  take 
the  property  from  the  control  of  the  duly  authorized  public  officers 
or  which  will  in  any  way  impair  the  usual  exercise  of  the  police  power 
by  the  authorities.  Should  an  attempt  be  made  to  annex  such  condi- 
tions the  dedication  will  be  upheld  and  the  conditions  be  held  void." 

To  the  same  effect  is  13  Cyc,  460,  and  the  rule  as  stated  is  so 
well  sustained  by  authority  we  forbear  further  citation. 

But  appellee  conceding  this  to  be  the  rule  insists  that  the  reserva- 
tion in  question  violates  none  of  its  terms.  Let  us  examine  some  of  the 
effects  which  would  inevitably  follow  if  appellee's  contention  should 
be  upheld. 

The  appellee  and  his  associates  platted  the  land  into  streets,  lots 
and  blocks  with  the  design  that  it  should  become  a  city.  The  lots 
were  sold  with  that  end  in  view  and  the  prospect  doubtless  added  to 
their  value.  The  promoters  gave  the  city  its  name  and  as  indicating 
that  they  hoped  and  foresaw  that  it  would  become  populous  they  re- 
served the  rights  in  question.  It  goes  without  saying  that  they  ex- 
pected at  some  time  it  would  become  an  organized  municipality.  One 
of  the  chiefest  concerns  of  a  city  government  is  its  streets  and  alleys. 
They  call  most  frequently  for  the  exercise  of  the  police  power.  A 
common  exercise  of  that  power  is  to  determine  upon  what  streets  and 
under  what  conditions  street  railways  shall  be  constructed  and  operated. 
Gas  companies,  sewer  companies  and  other  public  utility  concerns  call 
for  the  exercise  of  municipal  control.  Yet  if  these  reserved  rights 
be  upheld,  the  plaintiff  could  construct  and  operate  any  one  or  all  of 
these  plants,  so  necessary  to  a  city's  welfare,  independent  of  the  con- 
sent or  control  of  the  city.  More  than  this,  he  could  refuse  to  con- 
struct and  refuse  the  privilege  to  any  other  who  refused  to  pay  him 
the  enormous  value  of  his  unbridled  power.  The  city  would  be  power- 
less to  construct  its  own  water  and  sewer  plants.  As  noted  before, 
electric  light  plants,  gas  and  sewer  plants  can  not  be  constructed  and 
operated  except  by  at  least  a  partial  use  of  the  streets  and  these  are 
a  part  of  the  commonest  uses  to  which  streets  in  later  years  are  put, 
and  all  these  things  are  commonly  done  under  the  immediate  direction 
and  control  of  the  city  authorities.     Can  the  conclusion  be  escaped 
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that  the  plaintiff  seeks  to  bind  the  hands  of  the  city  authorities  in 
the  respects  in  which  it  is  most  necessary  they  should  be  free,  or  that 
he  has  sought  to  withhold  from  them  the  control  of  matters  of  prime 
public  importance  which  are  not  only  commonly  but  universally  under 
public  control? 

We  are  of  opinion  that  the  reservations  insofar  as  they  are  exclusive 
are  null  both  because  they  create  a  monopoly  and  because  they  unduly 
bind  the  municipal  authorities  in  their  control  over  the  city's  most 
important  interests. 

The  plaintiff  is  now  operating  an  electric  light  plant  without  hin- 
drance. It  is  not  pretended  that  the  things  the  defendant  proposes 
to  do  under  the  city's  permission  will  interfere  in  any  sense  with  the 
operation  of  plaintiffs  plant  except  as  a  competitor.  For  the  protection 
of  the  exclusive  feature  of  the  reserved  right  and  for  that  alone 
this  suit  is  brought. 

We  have  entered  thus  fully  into  a  discussion  of  the  question  out 
of  deference  to  counsel  who  have  presented  with  such  force  and  in- 
genuity the  opposing  view.  We  have  had,  however,  no  difficulty  in 
reaching  the  views  which  we  announce.  In  the  clear  belief  that  they  are 
sound  we  order  that  the  judgment  of  the  trial  court  be  reversed  and 
judgment  here  rendered  for  plaintiff  in  error. 

Reversed  and  rendered. 

Writ  of  error  refused. 


John  M.  Neal  et  al.  v.  W.  W.  Whttlook. 

Decided  March  9,  1907. 

1. — Conflicting  Evidence — Verdict. 

In  a  suit  to  enjoin  the  sale  of  a  promissory  note  on  the  ground  that  the 
same  was  subject  to  a  credit  which  was  not  endorsed,  evidence  considered,  and 
held  sufficient  to  support  the  verdict  of  the  jury  in  plaintiff's  favor. 

2. — Amount  of  Note — Fraud — Injunction. 

When  the  facts  are  such  that  the  maker  of  a  note,  if  sued  upon  the  same, 
could  defend  on  the  ground  that  the  face  of  the  note  called  for  a  larger  amount 
than  the  maker  owed,  or  that  the  note  was  entitled  to  a  credit,  the  same  facts 
would  warrant  affirmative  relief  by  injunction  to  prevent  the  sale  of  the  note 
by  the  holder. 

3. — New  Trial — Newly  Discovered  Evidence — Insufficiency. 

A  motion  for  new  trial  on  the  ground  of  newly  discovered  evidence  is 
properly  overruled  when  the  newly  discovered  evidence  consists  of  the  testi- 
mony of  witnesses  who  testified  on  the  trial,  and  there  is  nothing  to  show 
that  the  testimony  could  not  have  been  elicited  at  that  time. 

Appeal  from  the  District  Court  of  Liberty  County.  Tried  below 
before  Hon.  L.  B.  Hightower. 

Hugh  Jackson  and  A.  D.  Lipscomb,  for  appellants. — Where  wit- 
nesses of  the  prevailing  party  have  misstated  a  material  fact  (within 
the  exclusive  knowledge  of  the  adverse  party  and  such  witnesses), 
their  affidavits  on  motion  for  new  trial,  showing  the  mistake  in  their 


458  T***8 


r    r  ap^salb  Eepok18*  Vol.  45.  [March. 


•  *     **nd  trrormi  for  new  trial,  there  being  no  failure 

testimony,  *»™*"*%  Joint.    King  v.  Gray,  17  Texas,  72. 

0 mAts^e^d^cedby  written  instruments  will  not  be  impaired  or 

altered  in  an  action  for  correction,  unless  the  proof  authorizing  such 

l!jief  is  clear  and  satisfactory.     Monks  v.  McGrady,  71  Texas,  14, 

»od  cases  cited;  Pomerofs  Equity  Jurisprudence,  6ec.  859. 

There  is  no  equity  jurisdiction  for  correction  of  instruments  for 
matter  subsisting  and  known  to  the  parties  at  the  time  of  their  execu- 
tion, unless  good  excuse  is  alleged  for  failure  of  the  parties  to  make 
the  instruments  correct  at  the  time  of  their  execution,  such  as  fraud, 
duress,  or  the  like.    Pomeroy's  Equity  Jurisprudence,  sec.  839. 

Where  one  entrusted  with  funds  of  another  has  become  employed 
to  obtain  a  loan  by  a  third  person,  to  whom  he  loans  such  funds,  or 
part  thereof,  under  the  employment,  the  owner  of  such  funds  can  not 
be  held  bound  in  an  action  between  him  and  the  borrower,  by  acts 
and  declarations  of,  or  notice  to,  such  employe  of  the  borrower.  Cen- 
tennial, etc.,  v.  Parham,  80  Texas,  518;  People's  Asso.  v.  Dailey,  17 
Texas  Civ.  App.,  42. 

Marshall  &  Marshall  and  A.  W.  Marshall,  for  appellees. — Where  the 
petition  alleges  a  contemporaneous  agreement  at  the  time  of  the  execu- 
tion of  the  instrument,  whereby  one  party  agrees  to  have  certain  stipu- 
lations engrafted  on  said  instrument,  and  acting  upon  such  promise  and 
agreement,  the  other  party  executes  the  instrument  with  full  reliance 
that  such  is  a  part  of  the  instrument,  there  can  be  no  negligence  on 
his  part,  and  a  petition  setting  forth  such  facts  is  sufficient  to  show 
a  cause  of  action.  Canales  v.  Perez,  65  Texas,  293;  Davis  v.  Davis, 
70  Texas,  125. 

GILL,  Chief  Justice. — This  suit  was  brought  by  W.  W.  Whitlock 
to  enjoin  John  M.  and  Anna  Neal  from  selling  a  vendor's  lien  note 
of  $2,000  held  by  them  against  him,  on  the  ground  that  he  was  entitled 
to  a  credit  thereon  of  $500  which  the  note  did  not  show.  The  prelim- 
inary injunction  was  granted.  The  note  being  due  at  the  date  of  the 
trial  plaintiff  tendered  into  the  registry  of  the  court  $1,650,  the  amount 
due  on  the  note  less  the  credit  claimed.  Defendants  demurred  gen- 
erally, and  pleading  to  the  merits  they  interposed  a  general  denial 
and  plea  of  estoppel.  A  trial  by  jury  resulted  in  a  verdict  for  plaintiff 
on  the  issues  made  and  the  court  thereupon  so  adjudged,  awarding 
to  defendants  the  sum  tendered.     Neal  and  his  wife  have  appealed. 

The  following  is  a  brief  history  of  the  transaction  as  disclosed  by 
the  record:  W.  W.  Whitlock  secured  a  twenty-day  option  to  purchase 
from  Mrs.  Conway  a  hotel  in  Liberty,  Texas.  He  paid  her  $500  in 
cash.  During  the  time  allowed  him  to  raise  the  balance  of  the  pur- 
chase price,  viz.  $1,500,  he  applied  to  John  Knight  at  Batson  for  a  loan 
of  that  amount  offering  as  security  a  lien  on  the  property.  He  also 
applied  to  H.  E.  Marshall  and  Hugh  Jackson  for  the  loan  of  a  like 
sum  upon  like  terms  and  for  one  reason  or  another  each  refused  to 
make  the  loan.  He  also  applied  to  Maj.  J.  NT.  Dark  to  secure  for  him 
a  like  sum  from  Neal,  but  Dark  told  him  that  Neal  had  not  the  ready 
money  and  wrote  a  letter  for  him  to  Knight  recommending  the  loan. 


1907.1  Neal  v.  Whitlock.  459 

This  failed.  Whitlock  then  went  to  Neal,  stated  his  situation  and 
asked  for  a  loan.  Neal  told  him  to  go  to  Maj.  Dark  and  if  Dark  had 
sufficient  money  belonging  to  Neal  to  make  the  loan.  Dark  found 
that  Neal  had  not  that  much  ready  money  to  his  credit,  the  most  of 
his  cash  being  on  time  deposit  in  a  Houston  bank,  so  he  again  declined 
to  make  the  loan.  Whitlock  then  went  to  Lovett  and  Harrison,  a 
firm  of  attorneys  at  Liberty,  and  stated  his  situation  to  them.  Mr. 
Lovett  of  that  firm  told  him  the  money  could  be  procured  from  Neal 
through  Dark  but  that  it  would  take  a  "bait"  of  $150  to  get  it.  After 
some  protest  Whitlock  agreed  to  pay  the  fee  rather  than  suffer  heavy 
loss,  so  Lovett  arranged  the  matter  with  Dark.  Lovett  went  personally 
to  Neal — taking  a  letter  from  Dark — and  brought  back  NeaTs  check 
for  $1,800  payable  to  Dark. 

When  the  time  came  to  consummate  the  transaction  Neal  refused 
to  purchase  a  note  given  to  Mrs.  Conway  for  the  purchase  price,  but 
required  that  Mrs.  Conway  deed  the  property  direct  to  him  jand  he  and 
his  wife  deeded  it  to  Whitlock.  The  deed  from  Mrs.  Conway  to  the 
Neals  recited  a  cash  consideration  of  $2,000,  although  Dark  only  turned 
over  to  her  the  balance  due  on  Whitlock's  purchase,  viz.,  $1,500,  Dark 
and  his  principals,  the  Neals,  being  aware  that  Whitlock  had  himself 
paid  $500. 

The  Neals  then  deeded  the  property  to  Whitlock  for  a  recited  deferred 
consideration  of  $2,000.  He  also  executed  a  vendor's  lien  note  for 
$2,000,  accepted  the  deed  and  went  into  possession  of  the  property. 
He  also  executed  a  mortgage  in  a  like  sum  covering  the  property  and 
sixty  head  of  cattle  belonging  to  him.  This  was  also  to  secure  the 
vendor's  lien  note.  According  to  the  testimony  of  Whitlock  he  pro- 
tested against  the  sum  for  which  the  papers  were  drawn  and  called 
attention  to  the  fact  that  he  had  already  paid  $500  and  that  Dark 
promised  either  to  pay  him  or  deposit  to  his  credit  the  additional  sum, 
or  else  endorse  the  credit  on  the  note.  As  to  this  protest  on  his  part 
and  a  subsequent  demand  on  Maj.  Dark  to  make  the  credit  and  the 
promise  of  Dark  to  do  it,  he  is  strongly  corroborated  by  apparently 
disinterested  witnesses.  Dark  died  a  few  days  after  the  transaction 
was  closed  and  the  credit  was  never  made.  Whether  the  money  was 
actually  paid  to  or  for  Whitlock  is  the  issue. 

Neal  did  not  personally  participate  in  those  dealings  further  than 
to  stipulate  the  security  to  be  furnished,  the  form  the  transaction  should 
take  and  to  write  two  checks,  one  for  $1,800  and  another  for  $200, 
each  payable  to  Dark  who  was  in  our  opinion  clearly  shown  to  have 
been  NeaPs  authorized  agent  in  the  premises.  Neal  could  neither 
read  nor  write  and  signed  the  checks  and  deeds  with  his  mark.  Dark 
was  his  trusted  friend  and  generally  managed  his  loans  for  him.  Neal 
lived  16  miles  from  Liberty  and  was  not  present  during  any  part  of 
the  transaction.  The  two  checks  were  not  drawn  at  the  same  time, 
and  the  firet  corresponds  in  amount  neither  with  the  theory  of  plaintiff 
nor  defendants. 

On  the  other  hand,  Neal  testified  that  he  loaned  $2,000  and  that 
Whitlock  admitted  the  fact  to  him.  This  statement  of  Neal  as  to 
Whitlock's  admission  is  corroborated  by  another  witness.  It  is  also 
true  that  in  order  to  furnish  as  part  of  the  security  the  sixty  head  of 
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cattle  it  was  necessary  to  discharge  a  mortgage  on  them  for  $205  held 
by  Lovett  &  Harrison.  There  was  $74  for  insurance  and  $150  paid  to 
that  firm  to  procure  the  loan  which^  was  divided  between  them  and 
Dark.  All  this  Whitlock  claimed  to  have  paid  out  of  money  he  claimed 
to  have  had  on  hand  and  was  keeping  to  run  the  hotel  with  and  for 
other  incidental  uses.  He  afterwards  borrowed  of  Mrs.  Conway  $100 
for  a  like  purpose. 

The  $1,800  check  was  cashed  by  Maj.  Dark.  The  $200  check  was 
shown  to  have  been  cashed  by  Lovett  &  Harrison  and  bore  their  en- 
dorsement together  with  Dark's.  Whitlock*s  name  did  not  appear 
thereon. 

Both  members  of  the  law  firm  testified  that  according  to  their  best 
recollection  Whitlock  discharged  the  cattle  mortgage  in  cash.  Mrs. 
Dark  testified  that  when  her  husband  came  home  the  last  time  be- 
fore his  death  he  had  even  $75  in  his  pocket,  but  if  other  testimony  is 
true  that  he  went  to  Liberty  at  least  twice  after  the  transaction  was 
closed  this  fact  loses  much  of  its  significance. 

The  above  by  no  means  includes  all  the  facts  which  bear  one  way 
or  another  on  the  main  issue  but  are  sufficient  to  indicate  the  nature 
of  the  controversy  and  suggest  in  a  general  way  the  points  upon  which 
the  case  must  turn. 

The  appellant  assails  the  judgment  upon  the  ground,  first,  that 
it  is  against  the  manifest  truth  of  the  case,  and,  as  subsidiary  to  this, 
the  proposition  is  advanced  that  because  the  plaintiff  has  assailed  a 
transaction  evidenced  by  written  instruments,  and  as  the  evidence  upon 
which  he  rests  his  right  to  recover  is  not  clear  and  convincing  and  is 
not  free  from  the  suspicion  of  fraud,  a  court  of  equity  ought  not  to 
allow  his  claim.  We  have  carefully  considered  all  the  evidence  bearing 
upon  the  issue  and  while  it  is  true  the  defense  made  a  strong  showing 
we  are  convinced  that  as  the  record  stands  we  would  not  be  justified 
in  disturbing  the  finding  of  the  jury  upon  the  facts. 

Under  the  fourth  assignment  the  defendant  complains  of  the  ruling 
of  the  trial  court  in  refusing  to  sustain  the  special  exception  to  the 
plaintiff's  petition.  The  objection  urged  to  the  pleading  was  that  it 
failed  to  exclude  the  idea  that  the  form  of  the  written  instruments 
sought  to  be  corrected  was  not  due  to  the  negligence  of  the  plaintiff 
in  failing  to  refuse  to  sign  them  unless  corrected  at-  the  time.  The 
principle  invoked  is  not  applicable  to  facts  of  this  case.  Had  the 
Neals  sued  to  recover  the  face  of  the  note  it  is  clear  Whitlock  could 
have  properly  claimed  the  credit,  and  his  position  is  not  changed  by  the 
fact  that  he  affirmatively  asks  the  relief. 

The  contention  is  also  made  that  the  judgment  should  have  been 
set  aside  and  a  new  trial  granted  on  the  ground  of  newly  discovered 
evidence.  This  consisted  of  the  affidavits  of  Lovett  &  Harrison  that 
on  maturer  thought  they  were  neither  sure  that  Whitlock  paid  the 
cattle  mortgage  of  $205  in  cash.  Both  these  witnesses  testified  on  the 
main  trial  and  cross-examination  disclosed  that  Lovett  then  had  some 
doubts  on  account  of  the  fact  that  the  $200  check  had  passed  through 
his  hands  at  that  time.  The  affidavit  of  Harrison  was  that  when  the 
chattel  mortgage  was  discharged  he  was  in  the  buggy  and  Whitlock 
and  Lovett  were  standing  on  the  ground  and  that  he  was  in  no  posi- 
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tion  to  see  with  certainty  whether  the  entire  sum  was  paid  in  cash 
or  not.  The  opportunity  of  the  witnesses  to  know  the  facts  to  which 
he  testified  could  have  easily  been  disclosed  on  cross-examination,  and 
the  failure  to  do  this  under  the  circumstances  of  this  case,  the  wit- 
ness not  having  affirmatively  misled  counsel  on  the  point,  justifies 
a  refusal  on  our  part  to  disturb  the  result  of  the  trial  on  so  slight 
a  ground.  To  allow  such  a  course  would  in  many  instances  indefinitely 
postpone  the  termination  of  causes. 

The  complaint  against  the  charge  is  without  merit.'  The  jury  could 
not  have  found  as  they  did  under  the  charge  without  passing  upon 
the  controlling  fact  inquiry.     The  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


George  S.  Berry  v.  J.  A.  Joiner  et  al. 

Decided  March  9,  1907. 

1.— Argument— Opening  and  Conclusion — Practice. 

Where,  in  a  suit  upon  a  promissory  note  the  defendant  admitted  the  right 
of  the  plaintiff  to  recover  unless  defeated  by  the  matters  plead  by  defendant, 
the  defendant  has  the  right  to  open  and  conclude  the  argument. 

ft. — Hearsay  Testimony — Harmless  Error. 

The  admission  of  hearsay  testimony  is  rendered  harmless  when  competent 
testimony  to  the  same  effect  is  afterwards  introduced. 

S. — Continuance— Diligence. 

A  party  is  not  entitled  to  a  continuance  to  obtain  testimony  of  the  ma- 
teriality of  which  he  is  informed  by  the  pleadings  of  the  opposite  party  but 
nas  used  no  diligence  to  secure. 

4. — Bank  Account — Evidence. 

The  books  of-  a  bank  are  the  best  evidence  of  the  account  of  a  customer 
with  the  bank,  and  a  parol  statement  of  the  same  is  properly  excluded. 

5. — Verdict — Conflicting  Evidence — Practice. 

When  the  evidence  is  conflicting  the  judgment  of  the  trial  court  will  not 
be  set  aside  on  appeal  even  though  it  seems  to  be  against  the  more  reasonable 
and  probable  version  of  the  controversy. 

Appeal  from  the  District  Court  of  Taylor  County.  Tried  below  before 
Hon.  J.  H.  Calhoun. 

Legeit  &  Kirby  and  Hardwicke  &  Hardwicke,  for  appellant. 

Wagstaff  &  Davidson  and  R.  C.  Joiner,  for  appellee. 

STEPHENS,  Associate  Justice. — Appellant  declared  on  a  promis- 
sory note  executed  by  the  appellees,  J.  A.  Joiner  and  his  father  (the 
latter  signing  as  surety)  August  17,  1904,  payable  to  order  of  First 
National  Bank  of  Merkel,  Texas,  eight  months  after  date,  in  the  sum  of 
$1,188*  When  the  note  was  assigned  to  appellant,  who  was  an  officer 
of  the  bank,  it  was  past  due.    Appellees  admitted  the  execution  of  the 
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note,  but  pleaded  a  discharge  of  their  liability  in  a  settlement  made  be- 
tween J.  A.  Joiner  and  the  bank  October  13,  1904.  The  right  of  appel- 
lant to  recover  was  admitted  unless  defeated  by  this  settlement.  There 
was  a  jury  trial,  which  resulted  in  a  verdict  and  judgment  in  favor  of 
the  appellees,  from  which  this  appeal  is  prosecuted. 

Clearly  the  court  did  not  err  in  holding  that  appellees,  who  had  fully 
assumed  the  burden  of  proof,  were  entitled  to  the  opening  and  conclu- 
sion in  the  argument.  If  the  court  erred  in  admitting  hearsay  testimony 
to  prove  that  appellant  had  refused  to  answer  interrogatories  propounded 
to  him  by  the  appellees  it  was  harmless,  since  this  refusal  was  admitted 
by  appellant,  who  was  permitted  to  fully  explain  it  to  the  jury.  Besides, 
in  making  the  ruling  complained  of  the  court  seemed  to  be  in  doubt  and 
only  ruled  tentatively,  requesting  counsel  for  appellant  to  again  call  his 
attention  to  the  matter,  which  they  failed  to  do. 

The  court  did  not  err  in  refusing  to  postpone  the  trial  to  enable  ap- 
pellant to  send  for  the  books  of  the  bank,  since  he  offered  no  excuse 
for  not  obtaining  these  books  before  going  into  the  trial — not  even 
pleading  surprise.  No  motion  in  writing  or  under  oath  was  made,  but 
only  an  oral  request  for  postponement.  In  his  brief  it  is  stated  that 
"appellees  raised  the  issue  as  to  the  correctness  of  the  account  in  the 
said  bank  by  pleadings  filed  the  day  of  the  trial."  It  is  not  even  shown 
that  this  issue  was  thus  for  the  first  time  raised.  On  the  contrary,  the 
case  was  tried  on  an  amended  answer,  which  presumptively  but  stated  in 
better  form  what  had  been  previously  alleged.  Besides,  appellant  went 
to  trial  without  objection  in  the  face  of  the  allegations  in  the  amended 
pleading,  thus  taking  chances  on  the  result  of  the  contest  without  the 
bank  books,  which  were  in  his  possession,  he  still  being  president  of  the 
bank.  Nor  did  the  court  err  in  excluding  the  statement  from  the  books 
of  the  bank  of  the  account  of  J.  A.  Joiner  with  the  bank,  the  books  them- 
selves being  the  best  evidence. 

All  the  assignments  are  disposed  of  in  the  foregoing  conclusions  ex- 
cept the  fifth  and  sixth,  in  which  complaint  is  made  of  the  verdict;  and 
these  too  we  are  constrained  to  overrule,  since  the  case  was  one  of  con- 
flicting evidence.  It  is  to  be  regretted,  however,  that  the  jury  did  not 
have  the  bank  books  before  them,  since  these  books  might  have  shown 
that  J.  A.  Joiner  was  mistaken,  as  seems  not  improbable,  in  the  version 
given  and  so  positively  stated  in  his  testimony  of  his  transactions  with 
the  bank,  particularly  that  of  August  17,  1904,  in  which  he  claimed  that 
the  note  declared  on  had  been  executed  in  lieu  of  one  for  $1,100  not 
then  due  and  not  then  surrendered  to  him  because  it  was  held  by  a  bank 
in  New  York,  where  it  had  been  discounted ;  and  that  of  the  settlement 
of  October  13,  1904,  which  he  claimed  included  the  note  declared  on, 
though  it  was  not  surrendered-  to  him,  it  being  held  by  a  bank  at  Abilene, 
Texas,  and  in  which  the  note  for  $1,100,  with  other  smaller  notes,  was 
cancelled  and  returned  to  him.  The  contrary  and  seemingly  more  rea- 
sonable version  was  that  the  principal  of  the  note  declared  on  was  placed 
to  the  credit  of  J.  A.  Joiner  in  the  bank  and  that  he  continued  to  be  lia- 
ble on  the  previous  note  till  it  was  cancelled  in  the  October  settlement, 
and  that  that  settlement  did  not  include  the  note  in  controversy.  There 
were,  however,  some  circumstances  which  corroborated  the  version  of 
Joiner.    But  if  he  had  not  been  corroborated,  in  the  absence  of  the  bookB 
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of  the  bank,  which  might  have  demonstrated  which  of  the  conflicting 
versions  was  correct,  the  production  of  which  it  was  appellant's  duty  to 
make,  we  would  not  be  warranted  in  substituting  our  judgment  for  that 
of  the  jury  on  an  issue  made  by  the  conflicting  statements  of  witnesses 
whp  appeared  and  testified  before  them. 
It  follows  that  the  judgment  must  be  affirmed. 

Affirmed. 


C.  H.  Earnest  v.  B.  C.  Lake  et  al. 

Decided  March  9,  1907. 

1. — Limitation — Possession. 

To  support  a  plea  of  limitation  it  must  appear  that  the  possession  was 
not  only  actual,  but  that  it  was  adverse. 

9. — Practice— Conflicting  Findings  of  Fact. 

Where  the  findings  of  fact  by  the  trial  judge  are  conflicting  and  the  judg- 
ment is  not  warranted  by  the  findings,  the  proper  practice  is  to  reverse  and 
remand  the  case  for  a  new  trial,  and  not  to  render  judgment  for  the  appellant. 

Appeal  from  the  District  Court  of  Lubbock  County.  Tried  below  be- 
fore Hon.  L.  S.  Kinder. 

C.  H.  Earnest  and  W.  D.  Benson,  for  appellant. 

Qeo.  L.  Beatty  and  John  B.  McOee,  for  appellee. 

STEPHENS,  Associate  Justice. — Appellant  sued  in  trespass  to  try 
title  to  recover  from  the  appellees  a  section  of  land  known  as  survey  61, 
block  20,  H.  E.  &  W.  T.  By.  Co.,  situated  partly  in  Lubbock  and  partly 
in  Hockley  County.  Appellees  pleaded  not  guilty  and  limitation  of 
three  and  five  years.  The  case  was  tried  without  a  jury,  and  the  court 
rendered  judgment  in  favor  of  the  appellant  for  the  land  described  in 
his  petition  "except  such  portion  thereof  as  is  in  conflict  with  Donley 
County  league  No.  ten  (10),"  which  was  owned  and  possessed  by  the 
appellees. 

To  this  judgment  appellant  excepted  and  appealed  therefrom  on  the 
court's  findings  of  fact  without  any  statement  of  facts,  which  findings 
(with  the  second,  which  is  immaterial,  omitted)  are  as  follows: 

"1.  Plaintiff  has  shown  a  consecutive  chain  of  transfers  from  the 
State  of  Texas  down  to  himself  describing  the  land  sued  for  in  his  first 
amended  original  petition,  said  chain  of  title  being  regular,  and  under 
patent  from  the  State  of  Texas,  and  deeds  duly  recorded  in  Lubbock 
County,  Texas. 

"3.  The  defendants,  B.  C.  Lake  and  T.  B.  Tomb  have  shown  a  con- 
secutive chain  of  transfers  duly  registered  and  under  the  sovereignty  down 
to  themselves  of  Donley  County  league  No.  10,  being  regular  from  the 
State  of  Texas  to  Allen  Gregory,  H.  H.  Cooly  and  L.  B.  Hastings,  and 
to  themselves.    Said  league  was  enclosed  in  a  large  pasture  in  1897  or 
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1898  and  has  been  in  the  actual  possession  of  said  defendants  and  those 
under  whom  they  hold  continuously  since  it  was  first  enclosed  as  stated 
to  present  time,  using  and  enjoying  the  same. 

"4.  Survey  No.  61,  block  20,  H.  E.  &  W.  T.  By.  Co.,  described  in 
plaintiff's  petition  was  patented  May  10,  1880.  League  survey  No.  10, 
Donley  County,  was  patented  December  5,  1883,  upon  a  survey  made 
under  and  by  virtue  of  an  Act  approved  March  26,  1881. 

"5.  There  was  no  evidence  adduced  on  the  trial  of  this  cause,  show- 
ing any  conflict  between  survey  No.  61,  block  20,  H.  E.  &  W.  T.  By.  Co., 
and  league  survey  No.  10,  Donley  County  school  land. 

"6.  The  defendants,  B.  C.  Lake  and  T.  B.  Tomb  acquired  their  title 
to  league  survey  No.  It)  Donley  County  by  deeds  dated  August  17,  1899, 
and  recorded  in  Lubbock  County,  Texas,  for  Hockley  County  Texas, 
January  30,  1902. 

"7.  On  or  about  May  26,  1902,  one  B.  L.  Frost  leased  from  the  plain- 
tiff, C.  H.  Earnest,  Iwo  tracts  of  land  in  Lubbock  County,  one  of  them 
being  survey  No.  73,  not  here  in  controversy,  and  the  other  one  being 
all  that  portion  of  survey  61,  block  20,  H.  E.  &  W.  T.  By.  Co.,  not  in 
conflict  with  Donley  County  league  No.  10,  estimated  at  about  320  acres, 
and  at  once  took  possession  of  said  lands,  and  began  to  use  them  for 
grazing  purposes,  and  the  said  B.  L.  Frost  is  now  renting  said  lands 
survey  No.  61  from  plaintiff,  or  so  much  thereof  as  is  not  in  conflict 
with  Donely  County  league  No.  10,  holding  the  same  as  plaintiff's  ten- 
ant, 

"8.  At  the  time  that  said  B.  L.  Frost  took  possession  of  said  portion 
of  survey  61,  there  was  no  fence  on  or  across  said  survey,  or  any  part 
thereof,  nor  any  other  improvements,  but  the  same  was  in  a  large  en- 
closure containing  about  250  sections  of  land,  said  enclosure  being  un- 
der the  control  and  use  of  the  said  defendants  B.  C.  Lake  and  T.  B. 
Tomb. 

"9.  Afterwards  on  or  about  July,  1902;  the  defendants,  B.  C.  Lake 
and  T.  B.  Tomb,  constructed  a  fence  across  the  survey  61,  from  north  to 
south  leaving  about  one-half  of  it  within  their  enclosure  on  the  west 
and  the  remainder  in  the  possession  of  B.  L.  Frost,  tenant  of  plaintiff, 
C.  H.  Earnest. 

"10.  About  July,  1898,  L.  B.  Hastings  completed  a  large  enclosure 
situated  in  the  counties  of  Lubbock,  Hockley,  Lynn  and  Terry,  in  which 
enclosure  was  located  league  survey  No.  10,  Donley  County,  and  plain- 
tiff's survey  61,  block  20,  H.  E.  &  W.  T.  By.  Co.,  but  no  part  of  the 
fence  enclosing  said  lands  were  on  or  near  said  lands,  said  large  enclos- 
ure was  used  by  said  Hastings  and  by  his  successors  the  defendants  B. 
C.  Lake  and  T.  B.  Tomb  for  the  grazing  of  cattle,  and  continued  to 
use  the  same,  until  May  26,  1902,  when  the  fences  were  changed  as  in- 
dicated in  finding  No.  9,  after  which  the  defendants  B.  C.  Lake  and 
T.  B.  Tomb  continued  to  use  for  grazing  purposes  that  portion  of  sur- 
vey No.  61,  block  20,  lying  on  the  west  side  of  the  fence  erected  by  them 
in  1902,  as  above  indicated,  and  up  to  this  present  time. 

"The  defendants  B.  C.  Lake  and  T.  B.  Tomb  have  paid 'all  taxes  due 
on  league  No.  10,  Donley  County,  for  the  years  1900-1901,  1902-1903, 
1904-1905,  and  Gregory  and  Hastings  paid  the  taxes  on  said  league  No. 
10,  Donley  County,  for  the  years  1898-1899. 
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"12.  That  this  suit  was  commenced  on  the  21st  day  of  July,  A.  D. 
1904." 

Opinion. — The  findings  did  n'ot  warrant  the  judgment.  Appellant 
was  the  owner  of  survey  61,  block  20,  H.  E.  &  W.  T.  Ry.  Co.,  the  land 
sued  for,  which  had  been  patented* May  10,  1880,  prior  to  the  location 
of  the  Donley  County  league  owned  by  the  appellees.  By  their  plea  of 
not  guilty  the  appellees  admitted  possession  of  all  the  land  sued  for. 
Appellant  was  therefore  entitled  to  recover  it  all  unless  he  had  lost  a 
part  of  it  by  limitation.  The  findings  on  which  the  judgment  rests  fail 
to  show  that  he  had.  There  is  no  finding  of  adverse  possession  by  the 
appellees  of  any  part  of  surrey  61.  It  takes  something  more  than  actual 
possession,  use  and  enjoyment  to  constitute  adverse  possession. 

If  these  findings  be  treated  as  showing  an  adverse  holding  of  the 
Donley  County  league,  as  perhaps  they  should,  adverse  possession  of  any 
part  of  survey  61  seems  to  be  refuted  by  the  fifth  finding,  that  no  evi- 
dence had  been  adduced  showing  any  conflict  between  that  survey  and 
the  Donley  County  league.  This  finding,  however,  seems  to  be  in  conflict 
with  some  of  the  recitals  contained  in  subsequent  findings,  which  are 
against  the  contention  of  appellant  that  we  should  here  render  judgment 
in  his  favor.  (Waller  v.  Liles,  70  S.  W.  Rep.,  17.)  Indeed,  the  judgment 
itself  suggests  a  conflict  and  yet  leaves  it  undetermined.  On  the  whole, 
we  think  the  judgment  should  be  reversed  and  the  cause  remanded  for 
a  new  trial,  and  it  is  so  ordered.  See  Kimball  v.  Houston  Oil  Co.,  17 
Texas  Ct  Rep.,  710. 

Reversed  and  remanded. 


J.  L.  Holden  v.  G.  W.  Reed. 
G.  W.  Reed  v.  J.  L.  Holden. 

Decided  March  9,  1907. 

1. — Failure  of  Title— Abatement  of  Purchase  Price. 

H.  sold  to  R.  three  sections  of  land  as  one  transaction  for  one  stated  con- 
sideration. The  title  to  one  of  the  sections  failed.  Held,  that  R.  was  entitled 
to  an  abatement  in  the  purchase  price  according  to  the  value  of  the  section 
lost,  and  not  merely  one-third  of  the  purchase  price,  in  the  absence  of  evi- 
dence that  the  sections  were  valued  separately  by  the  parties  at  the  time  of 
the  purchase. 

*— Deed— Mutual  Xistake— Equitable  Relief. 

The  fact  that  a  deed  contained  only  a  special  warranty,  conveyed  only  the 
right,  title  and  interest  of  the  grantor  in  the  land,  and  in  the  granting  clause 
used  the  terms  "bargain,  sell,  release  and  forever  quitclaim"  will  not  pre- 
clude the  grantee  from  equitable  relief  when  there  was* a  mutual  mistake  of 
a  material  fact  which  caused  the  deed  to  be  executed  and  accepted. 

Appeal  from  the  District  Court  of  Lubbock  County.    Tried  below  be- 
fore Hon.  L.  S.  Kinder. 

C.  8.  Williams  and  H.  C.  Randolph,  for  appellant  Holden. — A  ven- 
VoL  XLV.  Civil— 30. 
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dee  who  has  accepted  a  conveyance  of  the  right,  title  and  interest  of  his 
vendor  in  land  can  not  recover  on  a  plea  of  mistake  upon  a  failure  of 
title.  Bhode  v.  Alley,  27  Texas  Rep.,  445;  Mclntyre  v.  DeLong,  71 
Texas,  89. 

Where  a  vendee  accepts  a  conveyance  of  land  containing  a  covenant 
that  neither  the  grantor  nor  any  one  claiming  under  him  should  there- 
after claim  the  land,  and  the  convevance  contains  no  other  covenant  or 
warranty,  he  can  not  enlarge  such  covenant  by  a  plea  of  mistake,  so  as 
to  recover  for  a  failure  of  title  not  covered  by  such  covenant.  Rhode  v. 
Alley,  27  Texas,  445 ;  Mclntyre  v.  DeLong,  71  Texas,  89,  29  Am.  St. 
Rep.,  808,  82  Am.  Dec.,  237. 

Where  a  transaction  is  free  from  fraud  and  misrepresentation,  and 
mutual  mistake  alone  is  relied  on  for  relief,  rescission  of  the  contract  in 
full  and  cancellation  of  the  written  evidences  of  the  contract  is  the 
proper  remedy,  and  only  remedy.  Culbertson  v.  Blanchard,  79  Texas, 
487;  20  Am.  &  Eng.  Ency.  of  Law,  title  "Mistake"  825;  2  Pomeroy 
Equity  Juris.,  sec.  870;  6  Pomeroy  Equitable  Remedies,  sec.  675. 

H.  C.  Ferguson,  for  appellee  Reed. — The  court  correctly  held  that 
appellee  was  entitled  to  judgment  for  the  value  of  the  section  of  land 
that  he  had  bought  from  appellant,  to  which  he  got  neither  title  nor 
possession  and  which  by  a  mutual  mistake  it  was  believed  appellee  was 
getting  a  good  title  to.  Wheeler  v.  Boyd,  69  Texas,  298;  Watson  v. 
Baker,  71  Texas,  750;  Moreland  v.  Atchison,  19  Texas,  308;  Rancho 
Bonito  Land  Co.  v.  North,  92  Texas,  75 ;  O'Connell  y.  Duke,  29  Texas, 
309 ;  Demarett  v.  Bennett,  29  Texas,  269. 

The  court  having  found  as  a  fact  that  the  defendant  in  error  had  sold 
three  sections  of  land  for  $1,800  to  plaintiff  in  error,  representing  that 
it  was  all  school  land  and  had  been  sold  and  awarded  by  the  State 
to  him,  said  Holden,  and  that  he  had  obtained  said  sum  of  $1,800  in 
money  and  notes  from  plaintiff  in  error,  who  believed  said  statements 
to  be  true,  and  that  one  of  said  sections  was  not  a  school  land  section, 
but  had  been  patented  by  the  State  of  Texas  long  before  to  another  party 
and  did  not  belong  to  defendant  in  error  and  that  it  was  a  total  loss  to 
plaintiff  in  error,  and  that  it  was  worth  $800,  the  judgment  of  the  court 
should  have  been  for  plaintiff  in  error  for  $800,  the  value  of  the  land 
lost  Wheeler  v.  Boyd,  69  Texas,  298 ;  Watson  v.  Baker,  71  Texas,  750 ; 
Moreland  v.  Atchison,  19  Texas,  308;  O'Connell  v.  Duke,  29  Texas,  309; 
Demarett  v.  Bennett,  29  Texas,  269 ;  Marsalis  v.  Crawford,  8  Texas  Civ. 
App.,  487;  Bellamy  v.  McCarthy,  75  Texas,  294. 


STEPHENS,  Associate  Justice.— J.  L.  Holden  sold  to  Q.  W.  Seed 
three  sections  of  land  in  Lynn  County  for  $1,800,  of  which  sum  $924.45 
was  paid  in  cash  and  the  rest  was  included  in  three  promissory  notes, 
to  secure  which  Reed  gave  a  deed  of  trust  on  a  section  of  land  already 
owned  by  him.  The  three  sections  sold  were  represented  and  supposed 
to  be  school  lands,  but  it  afterwards  developed  that  one  of  them,  section 
554,  had  been  sold  and  patented  to  one  L.  L.  Moore  prior  to  the  sale 
to  Seed  and  even  prior  to  the  award  to  Holden,  which  had  been  made 
by  mistake,  of  all  which  both  Holden  and  Eeed  were  ignorant  at  the 
date  of  the  transaction  between  them.     On  discovering  the  mistake, 
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Reed  brought  suit  against  Holden,  who  still  held  the  notes,  to  abate  the 
purchase  price  by  having  a  credit  of  $800,  the  alleged  value  of  section 
554,  entered  on  the  notes  and  to  cancel  the  deed  of  trust  and  notes, 
offering  to  pay  the  remainder  of  the  purchase  price.  Holden  resisted 
this,  but  in  the  alternative  claimed  a  rescission  of  the  entire  contract; 
in  opposition  to  which  Reed  claimed  that  the  sections  to  which  he  had 
acquired  title  had  greatly  increased  in  value  and  that  he  had  made 
permanent  and  valuable  improvements  thereon.  The  case  was  tried 
without  a  jury,  and  the  relief  sought  by  Reed  was  granted  to  the  extent 
of  $600  instead  of  $800.  From  this  judgment  Holden  took  an  appeal 
and  Reed  sued  out  a  writ  of  error,  which  are  now  considered  together, 
the  same  having  been  consolidated  on  motion  to  that  effect. 

Section  554,  to  which  Holden  had  no  title,  the  same  having  been 
patented  to  L.  L.  Moore  long  prior  to  Holden's  application  to  purchase 
the  same,  of  which  fact  both  Holden  and  Reed  were  ignorant,  was 
found  by  the  court  to  have  been  a  better  section  than  either  of  the  oth- 
ers, being  worth  at  the  time  of  the  sale  $800  while  the  other  two  sec- 
tions were  worth  only  $500  each.  The  court,  however,  made  this  further 
finding:  "I  find  that  the  plaintiff  paid  and  obligated  himself  to  pay 
the  defendant  for  said  lands  the  sum  of  $1,800,  and  that  there  was  no 
difference  in  the  price  or  value  of  either  of  said  sections  by  the  terms 
of  said  trade  and  that  $600  was  paid  and  to  be  paid  per  section."  We 
find  nothing  in  the  evidence  to  warrant  the  finding  that  "$600  was  paid 
and  to  be  paid  per  section,"  except  the  bare  fact  that  the  three  sections 
were  sold  for  the  gross  sum  of  $1,800,  which,  we  think,  did  not  warrant 
that  inference.  Nor  do  we  find  any  evidence  of  a  sale  by  the  acre.  The 
evidence  warranted  the  finding  that  Reed  had  made  improvements  of 
the  value  of  $252.50  on  the  other  two  sections  before  he  ascertained  that 
section  554  had  been  patented  to  another  before  Holden  applied  to  pur- 
chase it. 

The  court  did  not  err,  as  alleged  in  appellant's  second  and  third  as- 
signments, in  holding  that  Reed  was  entitled  to  relief  on  the  ground  of 
mutual  mistake  notwithstanding  the  form  of  conveyance  made  to  him 
by  Holden,  treated  in  these  assignments  as  a.  mere  quitclaim.  It  was 
the  usual  form  of  transfer  of  such  lands,  conveying  all  his  right,  title 
and  interest  in  and  to  the  three  sections  of  school  land,  with  special 
warranty,  using  in  the  granting  clause  the  following  terms :  "Bargain, 
sell,  release  and  forever  quitclaim."  But  whatever  may  have  been  the 
form  of  the  conveyance,  there  was  a  mutual  mistake  of  a  material  fact 
which  caused  it  to  be  executed  and  accepted,  and  that,  in  equity,  entitled 
Reed  to  relief. 

Nor  did  the  court  err,  as  alleged  in  appellant's  fourth  assignment, 
in  holding  that  Reed  was  entitled  to  relief  notwithstanding  the  sale  of 
the  three  sections  was,  as  urged  in  this  assignment,  "one  entire  trans- 
action," and  for  "one  entire  consideration."  It  has  more  than  once  been 
held  in  this  State  that  abatement  of  the  purchase  price  is  appropriate 
relief  in  cases  like  this,  even  where  the  sale  is  in  gross  and  not  by  the 
acre,  as  will  be  seen  from  the  cases  cited  in  opposition  to  this  assignment. 

We  come  now  to  the  assignment  made  by  plaintiff  in  error,  who  is 
also  appellee,  that  the  court  erred  in  fixing  the  amount  of  the  rebate 
at  $600  instead  of  $800,  and  this  assignment  we  sustain,  since  $800 


468  Texas  Civil  Appeals  Beports,  Vol.  45.  [March, 

was  the  proportionate  value  at  the  time  of  the  sale  of  the  section  lost, 
as  found  by  the  court.  No  abatement  less  than  that,  therefore,  would 
make  the  parties  equal,  and  equality  is  equity.    Judgment  accordingly. 

"  Reversed  and  rendered. 


W.  H.  Tedford  v.  P.  E.  Shell. 

Decided  March  9,  1907. 

Appeal  from  Justice  Court — Filing  Transcript — Statute  Construed. 

Where  upon  an  appeal  from  the  Justice  to  the  County  Court  a  failure  to 
file  the  transcript  in  the  County  Court  within  the  time  prescribed  by  the 
statute  was  caused  by  the  resignation  and  removal  from  the  county  of  the 
justice  who  tried  the  case,  it  was  error  for  the  County  Court  to  dismiss  the 
appeal  because  of  such  failure.     Article  1673,  Revised  Statutes,  construed. 

Appeal  from  the  County  Court  of  Gaines  County.  Tried  below  be- 
fore Hon.  A.  H.  Webb. 

W.  T.  McPherson,  for  appellant. 

F.  E.  Shell,  for  appellee. 

STEPHENS,  Associate  Justice. — F.  E.  Shell  recovered  a  judg- 
ment against  W.  H.  Tedford  in  the  Justice's  Court,  precinct  No.  1  of 
Gaines  County,  from  which  Tedford  took  an  appeal  to  the  County  Court. 
On  the  first  day  of  the  next  succeeding  term  of  the  County  Court  this 
appeal  was  dismissed  at  the  instance  of  Shell  because  no  transcript  had 
been  sent  up  by  the  justice  of  the  peace,  the  motion  to  dismiss  further 
alleging  that  the  justice  of  the  peace  had  had  ample  time  within  which 
to  prepare  and  file  the  transcript,  but  instead  of  doing  so  had  resigned 
and  permanently  removed  from  the  county.  This  motion  was  resisted 
by  Tedford,  who  also  filed  a  motion  for  new  trial,  alleging  that  the 
failure  to  file  the  transcript  was  not  due  to  any  fault  of  his,  and  pray- 
ing the  court  for  additional  time  in  which  to  have  the  transcript  pre- 
pared and  sent  up,  which  motion  was  overruled,  and  from  the  judg- 
ment so  rendered  this  appeal  is  prosecuted. 

The  court  erred,  we  think,  in  dismissing  the  appeal  and  in  refusing 
to  allow  appellant  an  opportunity  to  procure  a  transcript  from  the 
Justice's  Court.  The  condition  brought  about  by  the  resignation  and 
removal  of  the  justice  of  the  peace  was  one  over  which  appellant  had 
no  control  and  no  reason  is  perceived  why  the  case  should  not  have 
been  postponed,  as  requested,  until  a  transcript  could  be  obtained  from 
the  justice  of  the  peace  appointed,  or  to  be  appointed,  to  succeed  the 
'one  who  had  resigned.  We  can  not  accept  the  interpretation  of  article 
1673  of  the  Revised  Statutes  which  seems  to  have  been  placed  on  it, 
that  only  "the  justice  who  made  the  order"  is  authorized  to  make  the 
transcript  as  therein  provided.  Mere  literalism  in  the  interpretation  of 
statutes  is  a  familiar  vice  of  construction  and  this  we  think  is  a  well  de- 
fined example  of  it.  All  that  the  Legislature  meant  was  that  the  tran- 
script should  be  made  by  the  justice  of  the  peace  of  the  precinct  where 
the  case  was  tried,  and  no  reason  is  perceived  why,  in  case  of  reeigna- 


1907.]  Wabtman  v.  Empire  Loan  Company.  469 

tion,  this  might  not  be  done  by  the  succeeding  justice  of  the  peace, 
who  would  become  the  custodian  of  the  docket.  The  next  succeeding 
article  provides  that  the  transcript  and  papers,  if  practicable,  shall  be 
transmitted  to  the  clerk  of  the  County  Court  on  or  before  the  first  day 
of  the  next  term,  but  further  provides  that  if  there  be  not  time  to  make 
out  and  transmit  the  same  to  the  first  term,  they  may  be  so  transmitted 
on  or  before  the  first  day  of  the  second  term,  which  was  ample  authority 
for  the  court  to  grant  the  time  requested. 

For  the  error  pointed  out  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 


W.  D.  Wabtman  v.  Empire  Loan  Company  et  al. 

Decided  March  9,  1907. 

Usury — Venue — Statute  Construed. 

The  act  of  taking  or  receiving  usurious  interest  is  not  such  a  tort  as  is 
referred  to  in  subdivision. 6  of  article  1585  of  the  Revised  Statutes,  and  a  suit 
to  recover  the  statutory  penalty  for  receiving  usurious  interest  must  be 
brought  in  the  county  of  defendant's  residence. 

Appeal  from  the  County  Court  of  Dallas  County.  Tried  below  before 
Hon.  H.  P.  Liveley. 

Chas.  I.  Evans,  for  appellant. — The  trial  court  erred  in  sustaining  the 
plea  of  privilege  of  the  defendant  Almon  Cotton  to  be  sued  in  Harris 
County,  Texas,  and  in  dismissing  this  cause,  because  the  taking  of  the 
usurious  interest  by  the  defendants  was  a  tort,  to  recover  the  penalty 
for  which  prescribed  by  the  statute  this  suit  was  brought,  and  such  usur- 
ious interest  was  taken  and  received,  and  such  tort  committed,  in  pre- 
cinct No.  1,  of  Dallas  County,  Texas,  and  therefore  the  Justice  Court  of 
said  precinct  and  county,  Jias  jurisdiction  of  a  suit  against  the  defend- 
ants participating  in  such  acts  of  taking  usurious  interest  which  is  for- 
bidden by  statute. 

Article  1585,  clause  6,  of  the  Revised  Civil  Statutes,  provides  that 
suit  for  damages  for  torts  may  be  brought  in  the  county  and  precinct 
in  which  the  injury  was  inflicted.    1  Sayles'  Civil  Stat.,  p.  596. 

The  penalty  prescribed  by  the  statute  for  taking  usurious  interest  is 
in  the  nature  of  a  punishment  for  the  doing  of  an  unlawful  act;  the 
law  inflicts  the  penalty  as  a  punishment  for  its  violation.  18  Am.  & 
Eng.  Enc.  Law  (1st  ed.),  p.  269. 

Any  violation  of  the  law  by  one  person  which  injuriously  affects  the 
rights  of  person  or  property  of  another  is  a  tort.  Shirley  v.  Waco  Tap 
By.  Co.,  78  Texas,  144;  San  Antonio  &  A.  P.  Ry.  Co.  v.  Gurley,  83 
S.  W.  Rep.,  842;  Davis  v.  Pullman  Co.,  79  S.  W.  Rep.,  635;  Lee  v. 
Turner,  71  Texas,  265;  26  Am.  &  Eng.  Law  (1st  ed.),  p.  72. 

The  taking  of  usurious  interest,  in  violation  of  the  statute  forbidding 
it,  is  a  tort.  Bouvier  defines  a  tort  to  be  "A  private  or  civil  wrong  or 
injury.  A  wrong  independent  of  contract.  The  breach  of  a  legal  duty." 
2  Bouvier's  Die,  Tort,  p.  1124. 
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All  who  aid,  advise,  command  or  countenance  the  commission  of  a 
tort,  are  liable.    Ibid.,  1125. 

And  it  has  been  expressly  held  that  a  suit  to  recover  the  penalty  de- 
nounced by  the  statute  for  taking  usury,  must  be  brought  in  the  county 
where  the  usury  was  taken,  and  the  law  was  violated.  Green  v.  Mangum, 
3  Murph.  (N.  C),  39. 

J.  V.  Meek,  for  appellees. 

TALBOT,  Associate  Justice. — This  suit  was  instituted  in  the  Jus- 
tice Court  of  precinct  No.  1  of  Dallas  County,  Texas,  by  appellant  as 
assignee  of  C.  A.  McCormick  and  A.  S.  Raughton,  to  recover  of  appel- 
lees, Empire  Loan  Company,  Almon  Cotton,  W.  G.  Croney  and  W.  J. 
Pox,  the  penalty  prescribed  by  article  3106  of  the  Revised  Statutes 
amounting  to  $200,  based  on  the  claim  of  the  said  McCormick  and 
Raughton  that  they  had  paid  to  appellees  usurious  interest.  The  Em- 
pire Loan  Company  was  simply  the  trade  name  under  which  the  ap- 
pellee, Cotton,  "as  sole  owner"  carried  on  the  business  of  loaning  money. 
At  the  time  this  suit  was  instituted  and  when  the  trials  below  were  had 
he  resided  in  precinct  No.  1,  Harris  County,  Texas,  and  pleaded  his 
privilege  to  be  sued  in  that  county.  Appellees  Croney  and  Fox  resided 
in  precinct  No.  1,  Dallas  County,  Texas,  and  as  the  agents  of  the  said 
Cotton,  in  his  business  name  of  Empire  Loan  Company,  and  in  said 
Dallas  County,  loaned  the  money  to  McCormick  and  Raughton,  upon 
which  they  claim  to  have  paid  the  usurious  interest.  Neither  of  them 
had  any  interest  whatever  in  the  business  conducted  by  Cotton  in  the 
name  of  Empire  Loan  Company,  but  as  the  clerks  and  agents  of  Cotton, 
received  for  him  in  Dallas  County  the  alleged  usurious  interest.  Cot- 
ton's plea  of  privilege  setting  up  his  right  to  be  sued  in  Harris  County 
was  overruled  in  the  Justice  Court  and  judgment  rendered  in  favor  of 
appellant  against  all  the  appellees  for  the  sum  of  $200.  From  this  judg- 
ment appellees  appealed  to  the  County  Court  and  there  Cotton's  plea  of 
privilege  and  the  sworn  answer  of  Croney  and  Fox  denying  partnership 
with  him,  etc.,  were,  upon  the  evidence  heard,  sustained  and  the  cause 
dismissed.  To  this  judgment  appellant  excepted  and  has  perfected  an 
appeal  to  this  court 

That  the  interest,  paid  by  McCormick  and  Raughton,  and  received  by 
Croney  and  Fox  for  Cotton  in  Dallas  County,  was  usurious,  is  not  a 
controverted  question.  Nor  is  there  any  evidence  in  the  record  con- 
tradicting the  positive  testimony  that  Cotton's  residence  was  in  Harris 
County,  Texas,  that  Croney  and  Fox  resided  in  Dallas  County,  were  not 
partners  of  Cotton,  and  had  received  the  usurious  interest  simply  a6  his 
hired  agents  and  employes. 

The  controlling  question  raised  by  the  assignments  of  error  is :  Was 
the  act  of  taking  or  receiving  the  usurious  interest  in  Dallas  County  a 
tort?  Article  1585,  subdivision  6  of  our  Revised  Statutes  provides  that 
suit  for  damages  for  torts  may  be  brought  in  the  county  and  precinct  in 
which  the  injury  was  inflicted,  and  if  this  question  should  be  answered 
in  the  affirmative  then  each  and  all  of  the  appellees  who  participated 
therein  are  liable  for  the  statutory  penalty  and  the  suit  can  be  main- 
tained in  Dallas  County.     For  the  law  is  well  established  that  if  the 
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act  constituting  the  tort  was  done  under  circumstances  which  would 
make  him  who  actually  committed  it,  if  acting  in  his  own  right,  re- 
sponsible to  the  injured  party,  the  fact  that  he  was  acting  therein  as 
the  agent  of  another  would  not  excuse  or  relieve  him  from  liability. 
(Baker  v.  Wasson,  53  Texas,  150;  2  Clark  &  Skyles  on  Agency,  sec. 
597.)  If,  on  the  other  hand,  the' question  should  receive  a  negative  an- 
swer, then  Croney  and  Fox  who  acted  in  the  transaction  only  as  Cotton's 
agents  are  not  personally  liable  for  the  penalty  sought  to  be  recovered 
and  the  trial  court's  action  in  sustaining  Cotton's  said  plea  of  privilege 
and  in  dismissing  the  suit  was  correct. 

Definitions  of  the  word  "tort"  in  various  forms  will  be  found  in  the 
text  books  and  law  dictionaries.  In  his  work  on  Non-Contract  Law,  sec. 
4,  Mr.  Bishop  says:  "The  word  toft  means  nearly  the  same  thing  as 
the  expression  'civil  wrong.'  It  denotes  an  injury  inflicted  otherwise 
than  by  a  mere  breach  of  contract;  or,  to  be  more  nearly  accurate,  a  tort 
is  one's  disturbance  of  another  in  rights  which  the  law  has  created, 
either  in  the  absence  of. contract  or  in  consequence  of  a  relation  which 
a  contract  had  established  between  the  parties."  Mr.  Pollock,  in  his 
work  on  Torts,  p.  4,  says :  "A  tort  is  an  act  or  omission  giving  rise,  in 
virtue  of  the  common  law  jurisdiction  of  the  court,  to  a  civil  remedy 
which  is  not  an  action  of  contract.  The  word  'torts'  is  used  to  describe 
that  branch  of  the  law  which  treats  of  the  redress  of  injuries  which  are 
neither  crimes  nor  arise  from  the  breach  of  contracts.  AH  acts  or  omis- 
sions of  which  the  law  takes  cognizance  may  generally  be  classed  under 
the  three  heads  of  contracts,  torts  and  crimes.  Contracts  include  agree- 
ments and  the  injuries  resulting  from  their  breach;  torts  include  in- 
juries to  individuals ;  and  crimes  injuries  to  the  public  or  state."  Bouv. 
Law  Diet.  Title  "Torts."  Again,  "A  tort  may  be  distinguished  from  a 
contract  in  that  a  contract  involves  the  agreement  of  at  least  two  parties, 
whereas  a  tort,  as  such,  involves  no  agreement." 

Prom  the  foregoing  definitions,  we  understand,  that  counsel  for  ap- 
pellant concludes,  and  it  is  so  argued  in  effect,  that  any  civil  wrong 
done,  which  injuriously  affects  the  rights  of  person  or  property  of  an- 
other, and  which  is  denounced  by  statute  with  a  penalty  attached  which 
may  be  recovered  by  the  injured  party  by  way  of  damages,  is  a  tort.  In 
this  view  we  can  not  concur.  Among  the  many  injuries  now  classified 
as  torts  we  fail  to  find  the  wrongful  act  of  charging  and  receiving  usury. 
Evidently  the  term  "civil  wrongs"  appearing  in  the  definitions  given,  is 
used  in  a  restricted  and  not  in  a  broad  and  comprehensive  sense,  em- 
bracing every  wrong  for  which  an  action  may  be  maintained.  Mr.  Pol- 
lock says:  "According  to  the  common  understanding  of  words,  breach 
of  trust  is  a  wrong,  adultery  is  a  wrong,  refusal  to  pay  just  compensation 
for  saving  a  vessel  in  distress  is  a  wrong  .  .  .  but  that  which  is 
remedied  in  each  case  is  not  a  tort."  It  is  true  that  torts,  "in  large 
classes  of  cases,  only  arise  in  consequence  of  a  disregard  of  duty  in  rela- 
tions which  have  been  formed  by  express  or  implied  contracts,"  but  in 
speaking  of  personal  actions  in  form  ex  delicto  we  usually  and  ordinarily 
understand  them  to  be  actions  for  the  redress  of  wrongs  unconnected 
with  contract.  An  action  of  tort,  strictly  speaking  and  as  it  is  common- 
ly understood,  is  one  in  which  the  complainant  seeks  to  recover  damages 
for  defamation  of  character,  the  wrongful  and  forcibly  taking  of  his 
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property  or  injury  to  it,  or  for  unlawful  violence  inflicted  upon  his  per- 
son. Such  an  action,  so  far  as  we  are  informed,  has  never  been  founded 
and  sustained  on  a  wrongful  act  committed,  such  as  the  taking  of  usury, 
by  the  consent  of  the  injured  party,  or  in  which  he  actively  participated. 
To  characterize  such  an  act  as  a  tort  would  seem  to  be  anomalous. 

But  whatever  doubt  might  otherwise  be  entertained  upon  the  subject 
the  same  should  be  removed  bv  our  statute  and  the  construction  it  has 
received  by  the  courts.  Article  3106  of  the  Revised  Statutes  provides: 
"If  usurious  interest,  as  defined  by  the  preceding  articles,  shall  hereafter 
be  received  or  collected,  the  person  or  persons  paying  the  same,  or  their 
legal  representatives  may  by  action  of  debt,  instituted  in  any  court  of 
this  State  having  jurisdiction  thereof,  within  two  yeats  after  such  pay- 
ment, recover  from  the  person,  firm  or  corporation  receiving  the  same, 
double  the  amount  of  the  interest  so  received  or  collected."  In  the  case 
of  Eosetti  v.  Lozano,  70  S.  W.  Rep.,  204;  5  Texas  Ct.  Rep.,  854,  our 
Supreme  Court,  in  holding  that  the  recovery  provided  for  in  this  ar- 
ticle could  only  be  had  in  "an  action"  therefor,  says:  "By  'action  of 
debf  the  Legislature  did  not,  we  think,  mean  to  require  that  the  action 
be  technically  that  action  known  as  such  at  common  law,  for  the  reason 
that  we  have  no  forms  of  action.  Still,  it  is  true  that  the  provision  gives 
only  a  right  to  recover  the  penalty  by  some  action  for  it,  as  for  a  debt." 
Again,  no  question  is  better  settled  perhaps,  than  that  a  mere  personal 
tort  dies  with  the  party  and  is  not  assignable,  and  it  will  be  noted  that 
the  right  of  action,  given  in  the  statute  above  quoted  by  its  express  pro- 
visions, would  survive,  in  case  of  the  death  of  the  party  paying  the  usur- 
ious interest,  to  his  legal  representatives,  and  become  an  asset  of  his 
estate  subject  to  administration.  Such  right  of  action  this  court  held 
in  the  case  of  Taylor  et  al.  v.  Sturgis,  68  S.  W.  Rep.,  538,  to  be  assignable 
and  hence  not  a  tort.  In  disposing  of  the  question  Judge  Rainey  said : 
"In  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Freeman,  57  Texas,  156,  the  test 
there  given  for  the  assignability  of  a  right  of  action  is  thus  stated: 
'mere  personal  torts  die  with  the  party,  and  are  not  assignable.  Such 
are  actions  of  slander,  libel,  assault  and  battery,  false  imprisonment, 
crim.  con.  seduction,  etc.'  On  the  other  hand,  when  the  injury  affects 
the  estate  rather  than  the  person,  when  the  action  is  brought  for  damages 
to  the  estate  and  not  for  injury  to  the  person,  personal  feeling  or  charac- 
ter the  right  of  action  can  be  bought  and  sold.' "  From  these  interpre- 
tations of  the  statute,  which  are  certainly  correct,  it  would  seem  to  neces- 
sarily follow  that  the  receiving  of  usury  in  this  State  is  not  a  tort;  that 
the  "action"  necessary  to  recover  the  penalty  therefor  is  one  of  debt,  or 
in  the  nature  of  debt,  as  contradistinguished  from  an  action  of  tort,  and 
must  be  brought  in  the  county  of  the  defendant's  residence. 

There  is  no  evidence  whatever  in  the  record  sent  to  this  court  tending 
to  show  that  the  Empire  Loan  Company  was  a  corporation  or  that  the 
appellees,  or  either  of  them,  ever  held  themselves  out  to  the  public  as 
being  a  corporation,  association  or  company  under  the  name  of  the  Em- 
pire Loan  Company.  On  the  contrary,  appellee  Cotton  was  sued  as  prin- 
cipal, doing  business  under  that  name  and  the  other  appellees  as  his 
agents  representing  him  in  Dallas.  Besides,  the  written  instruments 
signed  by  McCormick  and  Raughton  in  securing  the  loans  out  of  which 
this  suit  arose,  show,  as  does  the  other  evidence  in  the  case,  that  the 
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Empire  Loan  company  was  simply  a  trade  name  under  which  the  said 
Cotton  did  business.  Appellant's  third  assignment  of  error  is  therefore 
overruled. 

Whatever  cause  of  action  appellant  has,  so  far  as  shown  by  the  record 
sent  to  this  court,  is  against  Almon  Cotton  alone,  and  as  it  was  shown 
that  he  resided  in  Harris' County,  Texas,  the  trial  court  property  sus- 
tained his  plea  of  privilege  to  be  sued  in  that  county. 

The  judgment  of  the  court  below  is  therefore  affirmed. 

Affirmed. 


Elisha  M.  Flack  et  al.  v.  Mary  E.  Bremen  et  al. 

Decided  March  13,  1907. 

1. — Unknown  Heirs — Citation  by  Publication  in  1843. 

Although  there  was  no  statute  in  1843  which  expressly  authorized  cita- 
tion of  unknown  heirs  by  publication,  still  it  would  not  be  unreasonable  to 
hold,  from  the  very  necessity  of  the  case  in  that  early  day,  that  the  courts 
had  the  inherent  right  to  adopt  such  kind  of  notice,  and  to  render  judgment 
thereon  which  would  be  good,   at  least,   against  collateral   attack. 

8. — Foreclosure  of  Mortgage  in  1843 — Parties. 

The  heirs  of  an  intestate  were  not  necessary  parties  in  1843  to  a  suit  to 
foreclose  a  mortgage  upon  land  of  the  estate.  The  administrator  of  the  estate 
was  the  only  necessary  party. 

3. — Citation — Presuxnpton  of  Regularity. 

Where,  in  a  suit  against  the  administrator  and  the  heirs  to  foreclose  a 
mortgage  against  land  of  an  estate,  the  petition  alleged  that  the  administrator 
resided  in  the  county  of  the  suit  and  that  the  heirs  were  unknown,  and  prayed 
that  the  administrator  "be  cited  to  appear  and  answer  and  that  notice  be  given 
according  to  law  to  the  other  defendants,"  it  will  be  presumed,  as  against  a 
collateral  attack  and  in  the  absence  of  anything  in  the  record  to  contradict 
the  presumption,  that  the  administrator  was  regularly  cited,  and  this,  although 
the  judgment  contained  no  recitals  of  service. 

4. — Mortgage  for  Purchase  Money — Presumption. 

Circumstantial  evidence  considered,  and  held  sufficient  to  support  the  pre- 
sumption that  a  mortgage  executed  by  a  vendee  to  his  vendor  simultaneously 
with  the  deed  from  the  vendor  to  the  vendee  and  upon  the  same  land,  was 
given  to  secure  the  purchase  money  thereof. 

5. — Unauthorised  Judgment  and  Sale— Estoppel. 

Although,  under  the  law  of  1840,  a  suit  in  the  District.  Court  by  a  vendor, 
in  whom  was  vested  the  superior  title,  against  the  administrator  of  his  vendee, 
for  the  purchase  money  of  land  and  a  foreclosure  of  the  vendor's  lien  thereon, 
was  unauthorized  because  of  the  pending  administration  in  the  Probate  Court 
upon  the  estate  of  the  vendee,  still,  the  vendor  having  resorted  to  the  District 
Court  and  having  received  the  benefits  of  a  judgment  and  a  sale  of  the  land 
thereunder,  would  be  estopped  to  deny  the  title  of  a  purchaser  at  such  sale, 
and  as  against  such  vendor  and  his  representatives  the  sheriff's  deed  is  com- 
petent evidence. 

6.— Objection  to  Evidence. 

Where  the  objection  to  evidence  is  general,  if  it  is  admissible  for  any 
purpose  the  objection  is  properly  overruled. 

7. — Limitation — Possession — Act  of  1891. 

Under  the  Act  of  1891,  an  enclosure  of  10,000  acres,  embracing  several 
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tracts  belonging  to  other  parties,  is  not  such  possession  of  said  tracts  as 
would  put  the  statute  of  limitation  in  motion  as  to  the  same.  To  have  this 
effect  there  must  be  separation  or  segregation  of  the  land  claimed  by  the  owner 
of  the  enclosure  from  the  other  tracts,  or  actual  possession  or  cultivation  of 
one-tenth  of  the  land  claimed. 

Appeal  from  the  District  Court  of  Matagorda  County.  Tried  below 
before  Hon.  Wells  Thompson. 

0.  P.  Daugherty,  Gaines  &  Corbett  and  0.  0.  Kelley,  for  appellants. 
— Service  by  publication  being  of  statutory  origin  and  in  derogation  of 
the  common  law,  if  such  service  is  relied  on,  it  must  be  in  a  case  wherein 
that  mode  of  acquiring  jurisdiction  is  authorized  by  statute. 

The  first  statute  authorizing  citation  by  publication  to  unknown  heirs 
was  enacffed  March  16,  1848.  Early  Laws  of  Texas,  art.  1850,  sec.  14; 
PaschaFs  Digest,  art.  26;  Byrnes  v.  Sampson,  74  Texas,  79;  Stegall  v. 
Huff,  54  Texas,  196;  Fowler  v.  Simpson,  79  Texas,  611;  Hollingsworth 
v.  Barbour,  4  Peters  (U.  S.),  466;  Nations  v.  Johnson,  24  Howard,  195; 
Webster  v.  Reid,  11  Howard,  460. 

Under  the  Probate  Act  of  1840,  where  a  suit  is  brought  in  the  District 
Court  against  an  administrator  of  an  estate  open  and  pending  in  the 
Probate  Court,  to  foreclose  a  mortgage  lien  upon  land,  and  a  judgment 
is  rendered  against  the  administrator  and  the  lien  foreclosed  upon  the 
land,  the  decree  should  not  order  the  land  sold,  but  the  decree  should  be 
certified  to  the  Probate  Court  to  be  sold  under  proper  order  of  the  Pro- 
bate Court;  and  a  sale  made  by  a  sheriff  under  and  by  virtue  of  an 
order  of  sale  issued  on  such  a  decree  is  void  and  passes  no  title  to  the 
land.  Sayles  Early  Laws,  art.  736;  PaschaFs  Digest,  arts.  1310,  1311; 
Graham  v.  Vining,  1  Texas,  639;  Martin  v.  Harrison,  2  Texas,  456; 
Meyers  v.  Evans,  68  Texas,  466 ;  Bradford  v.  Knowles,  86  Texas,  505. 

Certificates  of  acknowledgments  to  deeds,  in  order  to  entitle  them  to 
record  as  duly  recorded  instruments,  must  contain  the  facts  required  by 
law,  and  must  be  signed  by  the  officer  officially,  and  sealed  with  his  seal 
of  office,  and  this  has  been  the  law  of  Texas  continuously  since  Mav  12, 
1846.  Art.  4616,  Rev.  Stats.;  Paachal's  Digest,  art.  507;  Ballard  v. 
Perry,  28  Texas,  347. 

Title  by  limitation  under  the  statute  of  three  years  can  not  be  main- 
tained by  one  claiming  under  a  void  execution  sale.  Rev.  Stats.,  arts. 
3340,  3341 ;  Wilson  v.  Palmer,  18  Texas,  593 ;  Stegall  v.  Huff,  54  Texas, 
193;  Meyers  v.  Evans,  68  Texas,  466. 

Party  claiming  title  by  limitation  under  statutes  of  ten  years,  arte. 
3343  and  3345,  Revised  Statutes,  must  show  peaceable  and  adverse  pos- 
session, cultivating,  using  or  enjoying  same  for  the  full  period  of  ten 
years,  and  the  statute  of  1891  provided  that  adverse  possession  was  not 
shown  where  the  inclosure  embraced  over  <5,000  acres.  Rev.  Stats.,  arts. 
3343,  3344,  3345  and  3346;  Vineyard  v.  Brundrett,  17  Texas  Civ.  App., 
147. 

Linn  &  Austin  and  J.  W.  Conger,  for  appellees. — The  Act  of  1870, 
p.  141,  sec.  229,  was  the  first  Act  requiring  the  heirs  to  be  made  par- 
ties in  suits  involving  the  title  of  land,  except  that  in  the  Probate  Act 
of  1846,  sec.  118,  the  heirs  were  required  to  be  made  parties  in  fore- 
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closure  proceedings  in  land  and  slaves.  Lawson  v.  Kelley,  82  Texas, 
458,  and  authorities  cited;  Guilford  v.  Love,  49  Texas,  733;  Peters  v. 
Phillips,  19  Texas,  70;  Shannon  v.  Taylor,  16  Texas,  415;  Ottenhouse 
v.  Burleson,  11  Texas,  87;  Holt  v.  Clemmons,  3  Texas,  423;  Gunter 
v.  Pox,  51  Texas,  389;  Howard  v.  Johnson,  69  Texas,  658;  George  v. 
Byon,  61  S.  W.  Bep.,  138. 

The  plaintiffs'  suit  herein,  measured  by  the  pleadings,  was  upon  a 
bare  legal  title  or  right.  Defendants  in  answer  pleaded  and  set  up 
equities  and  rights  under  the  plaintiffs'  vendor,  Alley,  superior  to  plain- 
tiffs' title,  whether  legal  or  equitable.  The  trial  disclosed  the  fact  that 
plaintiffs'  rights,  if  any  they  have,  enures  to  them  as  heirs  of  the  vendee 
Flack,  in  an  executory  sale  of  land,  the  purchase  price  of  which  and 
valid  liens  thereon  have  never  been  paid  or  discharged  by  them;  but 
which  have  been  paid,  satisfied  and  acquired  by  defendants  and  their 
vendors.  In  such  case  and,  in  any  event,  plaintiffs  can  not  recover  with- 
out tendering  and  making  payment  into  court  of  said  sums,  with  legal 
interest  thereon  from  date  of  payment.  They  are  and  were  required  to 
do  this,  whether  the  judgment  or  the  sale,  or  both,  were  void;  and  not 
having  done  so,  but  having  abandoned  the  contract  for  sixty  years,  they 
can  not  recover  in  this  case.  Thompson  v.  Bobinson,  93  Texas,  166; 
Peters  v.  Clements,  46  Texas,  120;  Ufford  v.  Wells,  52  Texas,  619; 
Webster  v.  Mann,  52  Texas,  416 ;  French  v.  Grenet,  57  Texas,  278-282, 
and  cases  cited;  Hudgin  v.  Hudgin,  6  Grat.,  320;  Northcraft  v.  Oliver, 
74  Texas,  168;  Halsey  v.  Jones,  86  Texas,  491,  and  cases  cited;  Folts 
v.  Ferguson,  77  Texas,  305,  308. 

BEESE,  Associate  Justice. — This  is  a  suit  in  trespass  to  try  title, 
instituted  in  1901,  by  Elisha  M.  Flack  and  others,  heirs  of  Elisha  M. 
Flack,  deceased,  against  Franklin  P.  Dawson,  Harriett  B.  Dawson,  Em- 
ma J.  Beasley  and  B.  H.  Kerr  individually  and  as  executor  of  the  will 
of  Harriett  B.  Parker,  to  recover  the  southeast  quarter  of  the  John 
Crier  league  of  land  in  Matagorda  County. 

Defendants  disclaimed  as  to  all  except  one-half  of  the  tract  sued  for, 
being  a  designated  555  acres,  as  to  which  they  pleaded  not  guilty  and 
the  statute  of  limitations  of  three,  five  and  ten  years.  They  also  pleaded 
specially  their  title,  resting  upon  the  following  facts :  Thomas  Alley  was 
common  source  of  title.  On  April  14,  1837,  Thomas  Alley  sold  and 
conveyed  the  land  to  Elisha  M.  Flack,  under  whom  plaintiffs  claim  as 
heirs.  On  the  same  day  Flack  executed  to  Alley  his  promissory  note  for 
$1,466.50,  which  defendants  allege  was  for  the  purchase  money  of  the 
land,  and  also  a  mortgage  upon  the  land  conveyed  to  him  by  Alley,  to 
secure  the  payment  of  the  same.  This  note  not  being  paid,  except  the 
sum  of  $766.50,  and  Flack  having  died,  William  Alley,  administrator  of 
Thomas  Alley,  in  1842  brought  suit  in  the  District  Court  of  Matagorda 
County  for  the  amount  due  on  the  note  and  foreclosure  of  the  mortgage 
lien  against  Eobert  D.  Flack,  alleged  to  be  one  of  the  heirs  of  Elisha  M. 
Flack,  and  William  D.  Aldridge,  alleged  to  be  the  administrator  of  said 
Flack,  both  of  whom  were  alleged  to  be  residents  of  Brazoria  County, 
Texas,  and  also  against  "all  the  other  heirs"  of  said  Flack  who  are  al- 
leged to  be  not  residents  of  the  State  of  Texas.  In  this  cause  on  Sep- 
tember 9, 1843,  judgment  by  default  was  rendered  against  the  defendants 
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for  the  amount  due  on  the  note  and  for  foreclosure,  and  ordering  a  sale 
of  the  land.  Upon  this  judgment  an  order  of  sale  issued  to  the  sheriff, 
under  which  the  land  was  sold  to  James  Dennison  to  whom  a  deed  was 
executed  by  the  sheriff  December  15,  1843.  The  consideration  paid  by 
Dennison  was  $377.74,  which  it  is  alleged  was  paid  to  Alley,  administra- 
tor. It  is  alleged  that  defendants  claim  title  under  said  James  Dennison. 
Continuous  possession  and  payment  of  taxes  are  alleged,  by  Dennison 
and  his  vendees,  since  the  sale  aforesaid. 

The  case  was  tried  by  the  court  without  a  jury  which  resulted  in  a 
judgment  for  defendants,  from  which  plaintiffs  prosecute  this  appeal. 
There  are  no  conclusions  of  fact  or  law  in  the  record. 

The  first  assignment  of  error  complains  of  the  action  of  the  trial 
court  in  admitting  in  evidence  over  the  objection  of  appellants  the  judg- 
ment rendered  on  September  9,  1843,  in  the  case  of  William  Alley,  ad- 
ministrator, against  the  heirs  and  representatives  of  Elisha  M.  Flack 
"because  the  judgment  was  rendered  upon  service  by  publication  of  a 
citation  issued  out  of  the  District  Court  to  the  unknown  heirs  of  Elisha 
Flack,  and  there  was  no  law  in  existence  at  the  time  when  said  suit  was 
brought  and  judgment  rendered  which  authorized  the  issuance  of  a 
citation  by  publication  upon  unknown  heirs,  and  therefore  said  court 
was  without  jurisdiction  over  said  parties,  and  the  judgment  was  void." 

If  it  were  necessary,  in  order  to  uphold  the  judgment,  to  hold  that  the 
notice  by  publication  to  the  unknown  heirs  was  sufficient  to  authorize 
the  judgment,  we  would  be  inclined  to  so  hold.  It  is  true,  as  claimed 
by  appellants,  that  there  was  no  statute  at  the  date  of  the  suit  to  authorize 
such  service,  or  indeed  to  authorize  a  suit  or  legal  proceeding  against 
unknown  heirs  at  all.  The  Act  of  February  5,  1840  (2  Gam.  Laws,  p. 
243,  244),  provided  for  such  service  against  defendants  in  suits  to  fore- 
close mortgages  on  lands.  Doubtless  many  cases  arose  in  which  parties 
holding  such  mortgages,  the  maker  being  dead  and  his  heirs  unknown 
and  nonresidents  of  the  State,  would  be  entirely  without  remedy,  if 
foreclosure  could  not  be  had  without  such  notice  to  them.  It  is  not  un- 
reasonable to  hold  from  the  very  necessity  of  the  case  in  that  early  day, 
before  the  people  had  had  time,  in  the  arduous  labor  of  establishing  a 
government  and  formulating  a  system  of  laws  and  procedure  for  the  pro- 
tection of  life  and  property,  that  the  courts  of  the  country  would  have 
had  the  right,  if  necessary  to  afford  a  remedy  to  its  citizens,  to  adopt 
such  kind  of  notice  and  to  render  judgment  thereon,  which  would  be  at 
least  good  against  collateral  attack  by  such  heirs.  (Grassmeyer  v.  Bee- 
son,  17  Texas,  529.)  If,  in  the  present  case,  the  heirs  of  Flack  were 
necessary  parties  to  a  suit  to  foreclose  the  mortgage,  were  nonresidents, 
and  both  their  names  and  places  of  residence  unknown,  the  holder  of  the 
mortgage  debt  would  have  been  powerless  to  enforce  the  mortgage  ex- 
cept upon  some  such  notice  or  service  as  was  had  in  this  case.  However, 
we  find  that  the  heirs  of  Flack  were  not  necessary  parties  to  the  suit 
under  the  law  as  it  then  existed.  (Cuney  v.  Shaw,  56  Texas,  438;  Guil- 
ford v.  Love,  49  Texas,  733;  Gunter  v.  Fox,  51  Texas,  388:  Thompson  v. 
Duncan,  1  Texas,  489;  Howard  v.  The  Republic,  1  Texas,  84;  George  v. 
Watson,  19  Texas,  370.) 

It  was  stated  in  the  petition  that  William  B.  Aldridge  was  adminis- 
trator of  the  estate  of  Flack,  and  that  he  resided  in  Brazoria  County, 
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and  the  petition  prays  that  "he  may  be  cited  to  appear  and  answer,  and 
that  notice  be  given  according  to  law  to  the  other  defendants."  It  must 
be  presumed  as  against  this  collateral  attack  upon  the  judgment  that  this 
was  done,  there  being  nothing  in  the  record  to  contradict  such  presump- 
tion. The  citation  by  publication  was  not  intended  for  the  administra- 
tor, and  it  must  be  presumed  in  favor  of  the  judgment,  although  it  con- 
tains no  recitals  of  service,  that  proper  service  was  had  upon  him  as 
prayed  for  in  the  petition.  (Treadway  v.  Eastburn,  57  Texas,  213.) 
We  hold  that  the  court  did  not  err  in  admitting  the  judgment  in  evi- 
dence. If  the  notice  by  publication  to  the  unknown  heirs  was  insuffi- 
cient to  authorize  a  judgment  against  them,  the  judgment  against  the 
administrator  was  sufficient  to  bind  the  property  of  the  estate  against 
which  the  foreclosure  was  had. 

The  second  and  third  assignments  of  error  complain  of  the  action  of 
the  court  in  admitting  in  evidence  over  appellants'  objection  the  order 
of  sale,  the  return  of  the  sheriff  thereon,  and  the  sheriff's  deed  to  James 
Dennison  "because  the  petition  offered  in  evidence  upon  which  the  judg- 
ment was  rendered  showed  that  administration  was  pending  upon  the 
estate  of  Elisha  M.  Flack  and  therefore  no  execution  could  issue  upon 
said  judgment,  nor  could  the  property  be  sold  thereunder,  but  said  judg- 
ment should  have  been  collected  through  the  Probate  Court."  The  deed 
was  further  objected  to  because  it  was  not  supported  by  a  valid  judg- 
ment. 

We  agree  with  appellants  that  under  the  Probate  Act  of  1840  (Sayles 
Early  Laws,  art.  736)  which  was  in  force  at  the  time  the  judgment 
was  rendered  and  the  sale  made,  there  was  no  authority  for  a  sale  of  the 
property  of  an  estate  in  process  of  administration,  under  execution  issued 
out  of  the  District  Court  upon  a  judgment  against  the  administrator. 
(Graham  v.  Vining,  1  Texas,  639;  Martin  v.  Harrison,  2  Texas,  456; 
Meyers  v.  Evans,  68  Texas,  466.)  If  there  was  nothing  else  to  support 
the  title  of  the  purchaser  at  such  sale,  and  those  claiming  under  him, 
than  the  naked  facts  of  such  judgment,  sale  and  sheriff's  deed,  we  would 
hold  that  the  court  erred  in  admitting  the  deed  in  evidence,  and  that 
the  sheriff's  sale  and  deed  did  not  pass  the  title  of  the  estate  in  the  land. 

It  is,  however,  insisted  by  appellees. that  the  promissory  note,  to  se- 
cure which  the  mortgage  was  given,  was  for  the  purchase  money  of  the 
land  upon  which  the  mortgage  was  given.  This  fact  is  stated  and  re- 
peated in  appellees'  answer  and  is  assumed  in  their  brief  in  this  court. 
The  brief  of  appellants  is  without  any  reference  to  the  questions  which 
inevitably  arise  in  the  decision  of  the  case,  if  this  fact  be  true.  The 
record  is  barren  of  direct  evidence  upon  the  point.  The  deed  from 
Alley  to  Flack  is  dated  April  14,  1837.  It  conveys  the  land  for  a  pur- 
ported cash  consideration  of  $4,000  without  reference  to  the  mortgage, 
or  the  note  for  $1,466.50,  to  secure  the  payment  of  which  it  is  given. 
On  the  same  day  Flack  executed  the  note,  due  in  90  days  and  payable 
'  partly  in  merchandise,  and  a  mortgage  to  secure  the  same,  upon  the 
land,  describing  it,  and  referring  to  it  as  "the  land  this  day  conveyed" 
to  him  by.  Thomas  Alley.  Neither  the  note  nor  mortgage  contains  any 
reference  to  the  debt  as  purchase  money  of  the  land.  It  appears  that 
the  deed  and  mortgage  were  signed  by  the  same  two  persons  as  witnesses. 
It  is  thus  reasonably  apparent  that  they  were  executed  simultaneously. 
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It  must  also  be  admitted  that  neither  in  the  petition  upon  the  note, 
nor  in  the  judgment,  is  there  any  reference  to  the  fact,  if  it  be  a  fact, 
that  the  note  was  given  for  the  purchase  money  of  the  land. 

The  land  was  appraised  by  sworn  appraisers,  under  the  statute,  be- 
fore the  sheriff's  sale  in  1843,  at  thirty  cents  per  acre,  or  the  quarter 
of  a  league  at  $332.10,  and  was  sold  for  $377.74.  This  tends  very 
strongly  to  show  that  the  $4,000  consideration  recited  in  the  deed  from 
Alley  to  Flack  was  not  the  true  consideration.  It  may  be  assumed  that 
in  those  days  appraisements  made  for  the  purposes  of  sheriff's  sales 
were  very  loosely  made,  yet  we  can  hardly  believe  that  land  which  had 
in  fact  been  sold  in  1837  for  $4,000  would  be  appraised,  under  oath,  in 
1843  for  $332.  The  amount  of  the  note,  $1,466.50,  while  still  apparently 
more  than  the  land  was  worth,  is  much  nearer  such  value,  and  it  may  be 
that,  together  with  the  purchase  money,  •  some  other  indebtedness  may 
have  been  put  in  to  make  up  this  amount  It  would  have  been  a  most 
unusual  transaction  for  Flack  to  have  paid  Alley  in  cash  for  the  land 
and  simultaneously  with  the  execution  of  the  deed  should  have  given  him 
a  mortgage  on  it  to  secure  some  other  indebtedness.  On  the  other  hand, 
we  know  that  it  was  the  usual  way  at  that  time,  in  sales  of  land  on  a 
credit,  to  take,  as  security  for  the  purchase  money,  a  mortgage  on  the 
land.  The  present  practice  of  reserving  a  vendor's  lien  in  the  deed  is 
of  comparatively  recent  origin.  If  the  note  represented  in  fact  the  pur- 
chase money  of  the  land  it  would  not  affect  the  matter  that  it  was  not 
so  stated  in  the  mortgage,  nor  that  the  deed  acknowledged  receipt  of  the 
purchase  money.  It  was  a  short  time  transaction.  The  note  was  pay- 
able in  ninety  days.  It  was  not  anticipated  that  it  would  be  necessary 
to  perpetuate  the  evidence  that  the  note  represented  the  purchase  money 
of  the  land,  by  so  reciting  in  either  the  note,  deed  or  mortgage.  The 
recorded  mortgage  with  evidence  readily  at  hand  to  show  the  character 
of  the  debt  would  afford  the  vendor  ample  protection  for  the  short  time 
that  the  note  had  to  run.  These  circumstances  might  very  reasonably 
account  for  the  absence  of  any  reference  in  the  documents  evidencing 
the  transaction  to  the  fact  that  the  debt  was  for  purchase  money. 

It  is  not  unreasonable  to  indulge  the  presumption  from  the  evidence 
in  the  record,  in  support  of  the  title  of  appellees  under  which  the  land 
has  been  claimed,  used  and  occupied  for  sixty  years,  without  objection 
by  appellants  or  any  of  them,  notwithstanding  that  the  condition  of  the 
title  has  been  known  to  some  of  them  for  more  than  twenty  years ;  that 
the  note  and  mortgage  sued  upon  were  for  the  purchase  money  of  the 
land.  Having  reached  this  conclusion,  which  we  think  we  are  justified 
in  doing,  it  follows  that,  as  in  cases  where  the  express  vendor's  lien  is 
reserved  in  the  deed,  the  superior  title  remained-  in  Alley,  the  vendor, 
and  after  his  death  in  his  legal  representatives,  until  the  purchase  money 
debt  was  discharged.  This  resulted  from  the  execution  of  the  mortgage, 
simultaneously  with  the  deed,  which  had  the  same  effect  as  the  reserva- 
tion of  the  vendor's  lien  in  the  deed. 

Under  a  judicial  sale  upon  a  judgment  for  the  purchase  money  and  a 
foreclosure  of  such  lien,  the  superior  title  of  the  plaintiffs  in  the  suit  and 
judgment  would  pass  to  such  purchaser.  This  would  clearly  be  true  if 
such  sale  were  valid.  Would  the  same  result  follow  in  case  of  an  un- 
authorized sale,  such  as  was  this  sale,  by  the  sheriff  of  the  property  of 
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an  estate  in  course  of  administration  upon  execution  or  order  of  sale  out 
of  the  District  Court  ? 

William  Alley,  the  administrator,  in  whom  lay  the  superior  title  for 
the  benefit  of  the  estate  of  Thomas- Alley,  having  instituted  this  suit  in 
the  District  Court  to  foreclose  the  mortgage  lien  given  for  the  purchase 
money,  and  thus  having  put  his  superior  title  in  issue  and  having  pro- 
cured a  judgment  of  foreclosure,  had  a  sale  made  by  the  sheriff  and  re- 
ceived the  benefit  thereof,  would  be  estopped  to  set  up  that  such  pro- 
ceedings, so  instituted  and  carried  out  by  him  and  of  which  he  had  re- 
ceived the  benefit,  were  ineffectual  for  the  purpose  of  passing  to  the 
purchaser  the  superior  title.  (Rorer  on  Judicial  Sales,  sec.  451 ;  Free- 
man on  Void  Judicial  Sales,  sec.  41a;  Brobst  v.  Brock,  10  Wall.,  533, 
534.)  The  effect  of  such  a  sale  is*  well  settled  in  this  State.  (Thomp- 
son v.  Robinson,  93  Texas,  165,  in  which  cases  are  cited.)  The  heirs  of 
Flack  might  have  attacked  the  sale  as  unauthorized  and  ineffectual  to 
pass  Flack's  equity  of  redemption,  which  was  a  mere  right  to  perfect 
his  equity  into  a  legal  title  by  paying  the  purchase  money  for  which  the 
land  had  been  sold  with  legal  interest,  but  this  right  they  could  not  as- 
sert after  the  lapse  of  sixty  years.  In  this  view  of  the  case  the  evidence 
of  the  sale  and  deed  by  the  sheriff  was  admissible.  Its  legal  effect  would 
be  what  has  been  indicated. 

The  fourth  and  fifth  assignments  of  error,  as  stated  in  appellants' 
brief,  do  not  present  material  error.  The  assignments  present  the  ques- 
tion of  the  admissibility  in  evidence  as  recorded  instruments  of  certain 
deeds  in  appellees'  chain  of  title.  The  objection  made  is  that  they  were 
acknowledged  for  record,  one  in  1869  and  the  other  in  1870,  before  a 
judge  of  a  court  of  record  in  the  State  of  Illinois.  There  is  no  seal  to 
the  officer's  certificate  of  acknowledgment,  but  immediately  following 
such  certificate  and  the  signature  of  the  officer,  is  a  certificate  of  the 
clerk  of  the  court  of  which  the  said  officer  is  the  judge,  to  the  effect  that 
he  is  the  presiding  judge  of  the  court,  etc.,  and  to  this  certificate  of  the 
clerk  is  affixed  the  seal  of  the  court.  The  objection  was  that  the  certifi- 
cate of  the  judge  did  not  have  the  seal  affixed  thereto.  It  is  admitted  by 
appellants  that  the  deeds  being  ancient  instruments  and  coming  from 
the  proper  custody  were  admissible  as  such,  but  it  is  insisted  that  they 
were  not  admissible  as  duly  recorded  instruments  in  support  of  appellees' 
plea  of  the  statute  of  limitation  of  five  years.  Appellants,  however,  fur- 
ther admit  in  their  brief  that  the  courts  the  case  having  been  tried  with- 
out a  jury,  found  against  appellees  on  this  plea.  In  this  view  it  can 
not  be  seen  how  the  admission  of  the  deeds  as  duly  recorded  instruments 
injured  appellants.  The  trial  court  failed  to  file  conclusions  of  fact  and 
law  although,  as  stated  by  appellants  in  their  brief,  a  request  had  been 
made  therefor,  but  no  assignment  of  error  is  made  for  such  failure.  We 
assume  that  the  statement  in  appellants'  brief  that  the  court  in  fact 
found  against  appellees  upon  their  plea  of  limitations  is  correct.  As 
we  conclude  that  the  judgment  should  be  sustained  upon  another  ground 
entirely  independent  of  the  limitations  defense,  it  is  not  necessary  to  de- 
cide whether  or  not  the  deeds  referred  to  were  admissible  as  recorded 
deeds  in  support  of  such  plea. 

It  must  further  be  noticed  that  the  objection  of  appellants  to  the  ad- 
mission of  these  deeds  in  evidence,  as  shown  by  their  bill  of  exceptions, 
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was  not  limited  to  their  admission  as  duly  recorded  deeds,  as  affecting 
appellees'  defense  of  limitations,  but  the  objection  was  general,  and  as 
appellants  admit  that  they  were  admissible  as  ancient  instruments  the 
objection  was  properly  overruled.  "  The  instruments  offered  were  the 
original  deeds,  However,  the  ruling  of  the  court  if  error,  as  complained 
of  by  appellants,  was  harmless. 

We  think  that  the  evidence  does  not  sustain  the  defense  of  limitation 
under  either  the  ten  or  five  years  statute.  The  only  actual  possession 
was  by  Q.  C.  Gifford  who  testified  that  he  was  in  possession  "for  the 
owners"  from  1887  to  1897,  but  his  testimony  shows  that  there  was  no 
inclosure  of  the  land  until  1892,  and  that  such  inclosure,  if  sufficient  then 
to  constitute  such  possession  and  appropriation  as  is  required,  included 
more  than  10,000  acres  of  land,  including  several  tracts  belonging  to 
various  parties.  After  the  passage  of  the  Act  of  1891  such  inclosure 
would  not  support  the  defense  of  limitation  where  it  included  more  than 
5,000  acres,  unless  there  was  separation  or  segregation  of  the  land 
claimed  from-  the  other  tracts,  or  actual  possession,  or  cultivation  of  one- 
tenth  of  the  land  claimed,  none  of  which  was  shown.  (Sayles  Statutes, 
art.  3346.) 

For  the  reasons  indicated  in  this  opinion  we  think  that  the  judgment 
for  appellees  should  be  affirmed. 

Affirmed* 

Writ  of  error  refused. 


Henby  Simon  v.  J.  M.  Nanoe. 

Decided  March  13,  1907. 

1. — Land — Eight  to  Lateral  Support. 

The  right  of  a  landowner  to  lateral  support  by  the  soil  of  an  adjoining 
proprietor  is  absolute,  and  not  limited  by  a  right  of  such  proprietor  to  con- 
struct ditches,  in  reasonable  use  of  his  own  land,  to  protect  it  from  surface 
water. 

2. — Limitation — Damage  Developing. 

Where  the  construction  of  a  ditch  by  a  landowner  upon  his  own  prem- 
ises afterwards,  by  the  washing  of  the  soil,  deprived  the  land  of  an  adjoining 
proprietor  of  its  lateral  support,  limitation  ran,  not  from  the  time  the  ditch 
was  dug,  but  from  the  time  it  inflicted  the  damage. 

Appeal  from  the  District  Court  of  Hays  County.  Tried  below  before 
Hon.  L.  W.  Moore. 

Will  O.  Barber  and  22.  E.  McKie,  for  appellant. — Appellant  had  and 
has  the  absolute  right  to  the  lateral  support  of  appellee's  adjoining  land ; 
and  if  appellee  digs  a  ditch  up  to  the  line,  or  so  near  that  the  action 
of  the  elements  causes  the  soil  to  cave  or  slough,  he  is  liable  for  dam- 
ages resulting.  I  "Cyc,"  777 ;  Gilmore  v.  Driscoll,  122  Mass.,  199,  23 
Am.  Rep.,  312 ;  Mosier  v.  Oregon  Co.,  39  Ore.,  256,  87  Am.  St.  Hep.,  652; 
Keating  v.  Cincinnati,  38  Ohio  St.,  141,  43  Am.  Rep.,  421 ;  Schultz  v. 
Bower,  59  N".  W.  Rep,,  631,  632;  Mears  v.  Dole,  135  Mass.,  508;  Nad- 
ing  v.  Denison  Ry.,  62  S.  W.  Rep.,  97. 
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The  right  to  repel  surface  water  obtains  only  where  it  is  so  done  as  to 
not  invade  or  interfere  with  any  property  right  of  another;  and  one  may 
not  throw  such  water  through  artificial  channels  where  it  otherwise  would 
not  go  without  becoming  liable  for  any  damage  done  thereby.  Barnett 
v.  Matagorda  Bice  Co.,  98  Texas,  359 ;  Gembler  v.  Echterhoff,  57  S.  W. 
Hep.,  313. 

B.  Q.  Neighbors,  for  appellee. — The  act  of  appellee  in  digging  a  ditch 
and  constructing  a  levee  on  his  own  land  for  the  purpose  of  preventing 
the  surface  water  flowing  from  off  appellant's  land  over  appellee^,  inun- 
dating his  crops  and  damaging  his  land,  was  a  rightful  exercise  of  do- 
minion over  his  own  property.  Barnett  v.  Matagorda  Bice  Co.,  98  Texas, 
359,  and  authorities  there  cited. 

Even  had  the  court  found  that  appellant  had  sustained  damages  by 
reason  of  the  ditch  and  levee,  still  he  would  not  have  been  entitled  to  a 
judgment  for  damages  because  appellant  in  his  pleading  failed  to  allege 
that  appellee  had  been  negligent  in  constructing  the  ditch.  Moody  v. 
McClelland,  39  Ala.,  45;  Panton  v.  Holland,  17  Johns.,  92;  Baltimore 
&  P.  By.  Co.  v.  Beaney,  42  Md.,  117 ;  Shafer  v.  Wilson,  44  Md.,  268. 

KEY,  Associate  Justice. — This  is  an  injunction  suit  seeking  to 
have  the  defendant  restrained  from  entering  upon  the  plaintiff's  land, 
tearing  down  his  fence  and  digging  a  ditch  thereon,  and  to  require  the 
defendant  to  fill  up  a  ditch  already  dug,  or  build  a  retaining  wall  to 
prevent  the  ditch  from  sloughing  off  and  encroaching  upon  the  plain- 
tiff's land.    He  also  sought  to  recover  damages  on  account  of  the  ditch. 

The  defendant  pleaded  not  guilty,  two  years'  limitation  as  to  damages 
and  prescription  as  to  the  ditch.  He  also  pleaded  in  reconvention  for 
damages  for  suing  out  the  writ  of  injunction.  Upon  trial  judgment  was 
rendered  for  the  defendant  as  against  the  plaintiff's  suit,  and  for  the 
plaintiff  as  against  the  defendant's  cross-action,  and  the  plaintiff  has 
appealed.    The  trial  judge  made  findings  of  fact  which  are  as  follows: 

"1.  The  plaintiff  owns  by  title  in  fee  simple  the  200  acres  of  land 
described  in  his  first  amended  original  petition,  and  the  defendant  in 
like  way  a  tract  of  land  adjoining  plaintiff's  200  acres  on  the  south- 
western side;  they  have  a  common  line  from  northeast  to  southwest  to 
the  intersection  with  Plum  Creek. 

"2.  On  the  9th  day  of  August,  1879,  William  Vaughan  owned  100 
acres  of  the  200  acres  now  owned  by  plaintiff,  and  the  other  100  acres 
thereof  was  owned  by  his  son,  Felix  Vaughan,  and  the  defendant  then 
owned  the  land  which  he  now  owns.  On  August  9,  1879,  defendant  and 
William  Vaughan  (acting  for  himself  and  Felix  Vaughan)  agreed  upon 
a  division  line  between  them,  which  so  far  as  it  affects  the  present  con- 
troversy, is  described  in  their  agreement  as  being  1655  varas  northwest 
from  the  beginning  corner  of  the  M.  A.  Atkinson  survey  at  the  corner 
of  a  fence  which  is  made  thereby  the  division  line  between  the  two  tracts ; 
thence  with  said  fence  S.  45  degrees  W.  1595  varas  to  the  west  prong  of 
Plum  Creek.  That  at  that  time  there  was  a  fence  standing  on  said 
line,  and  at  all  times  thereafter  said  fence  was  recognized  as  the  true 
Vol.  XLV.  Civil— 31. 
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division  line  between  the  defendant  and  the  said  William  Vaughan  and 
Felix  Vaughan,  and  later  the  plaintiff. 

"That  Felix  Vaughan  acquired  through  his  sister  the  100  acres  owned 
by  William  Vaughan  at  the  time  of  said  agreement,  and  Felix  Vaughan 
conveyed  the  200  acres  to  the  plaintiff,  and  the  plaintiff  and  those  whose 
estate  he  has,  for  more  than  ten  years  have  Tiad  the  actual,  adverse  and 
exclusive  possession  of  all  land  to  that  line  and  claiming  same  as  their 
own  adversely  to  all  persons  and  the  defendant  has  always  acquiesced 
in  and  assented  to  that  being  the  correct  line. 

"3.%  That  during  the  year  1882  the  defendant  Nance  cut  a  ditch  on 
his  side  of  the  fence  and  within  two  or  three  feet  thereof,  said  ditch  being 
then  about  two  feet  deep  and  three  or  four  feet  wide,  and  as  originally 
constructed,  was  altogether  on  the  land  of  the  defendant,  Nance,  and  two 
to  three  feet  from  the  said  agreed  line  as  so  made  by  the  fence.  That 
the  purpose  of  said  ditch  on  the  part  of  said  Nance  was  to  drain  the 
surface  watec  which  would  run  upon  his  land  from  the  land  now  owned 
by  plaintiff  and  other  land  lying  above  and  prevent  same  from  running 
upon  the  land  of  Nance.  That  said  ditch  has  been  from  time  to  time 
since  that  date  deepened  and  widened,  in  part  by  the  action  of  the  water 
and  the  elements  causing  the  land  to  slough  off,  and  in  part  by  the  act 
of  the  defendant  Nance,  in  having  same  deepened  and  widened.  That 
when  the  plaintiff  Simon  bought  the  land  from  Felix  Vaughan  in  1896 
there  was  little,  if  any,  of  the  ditch  then  on  his  side  of  the  line,  and  there 
was  little,  of  any,  thereof  on  his  side  of  said  line  prior  to  the  year  1902. 
That  during  said  year  1902  there  were  heavy  rains  which  caused  the 
ground  adjacent  to  said  ditch  to  crumble  and  fall  therein,  and  the  same 
thing  occurred  in  1903,  and  in  1903,  prior  to  the  institution  of  this 
suit,  the  defendant  Nance  began  working  on  the  ditch,  cutting  down  the 
sides  to  make  them  perpendicular,  deepening  the  ditch  and  was  so  en- 
gaged at  the  time  the  injunction  was  sued  out  in  this  case. 

"4.  That  while  the  original  ditch  was  and  is  all  on  Nance's  side 
of  said  line,  it  has  now  encroached  in  some  places  over  on  to  Simon's 
side  of  the  line,  and  other  places  is  all  yet  on  Nance's  side.  There  being 
as  much  as  the  average  of  two  feet  of  the  whole  ditch  now  on  Simon's 
side,  and  if  the  ditch  is  allowed  to  remain  as  it  is,  the  dirt  will  con- 
tinue to  slough  therein  to  some  extent  from  the  Simon  side  thereof,  as 
well  as  from  the  Nance  side  thereof. 

"5.  That  the  land  of  both  the  plaintiff  and  defendant  is  valuable, 
heavy,  black  land,  devoted  to  agricultural  purposes,  and  the  natural 
drainage  of  the  water  is  from  the  land  of  the  plaintiff  onto  and  across 
the  land  of  the  defendant.  That  the  creek  referred  to  as  Plum  Creek 
runs  along  the  southwestern  border  of  the  tract  of  land  of  both  the  plain- 
tiff and  the  defendant,  and  at  a  distance  of  some  two  to  three  hundred 
yards  northeast  of  said  creek  there  is  a  natural  depression  or  valley  of 
considerable  width,  which,  as  a  natural  drainway,  in  times  of  rain  car- 
ries a  large  amount  of  water  which  falls  upon  the  land  of  the  plaintiff 
and  upon  other  land  above  and  around  same  draining  thereto.  The  land 
between  this  valley  drainway  and  Plum  Creek  is  some  higher  than  the 
creek  or  the  valley.  The  purpose  of  the  defendant  Nance,  in  undertaking 
to  dig  and  maintain  the  ditch  is  to  divert  the  water  which  comes  down 
that  valley  from  running  across  his  land,  and  carry  same  through  the 
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ditch  to  Plum  Creek.  To  aid  in  carrying  same  through  the  ditch,  the 
said  Nance  has,  from  time  to  time  erected  a  levee  or  dam  on  his  own 
land  across  said  valley,  which  dam  has  washed  away  at  different  times, 
but  the  one  last  erected  since  the  institution  of  this  suit  is  now  standing. 

"6.  That  the  water  which  comes  naturally  down  that  valley  is  surface 
water  and  if  not  prevented  from  running  upon  the  land  of  said  Nance, 
washes  away  his  soil  and  the  crop  which  he  may  have  growing  thereon 
and  inflicts  great  injury  upon  him  and  his  land. 

"7.  That,  while  the  maintaining  of  the  ditch  inflicts  some  injury  upon 
the  plaintiff,  a  much  greater  injury  would  be  inflicted  upon  the  defend- 
ant and  his  land  by  not  permitting  him  to  maintain  said  ditch. 

"8.  There  is  no  proof  made  as  to  whether  defendant  could  as  well 
maintain  the  ditch  at  a  point  far  enough  away  from  the  said  division 
line  so  as  not  to  interfere  in  any  way  with  plaintiff's  land  by  coming  into 
same."  - 

As  conclusions  of  law,  the  trial  judge  held  as  follows :  • 

"1.  The  court  finds  that  the  line  above  described  is  the  true  boundary 
line  as  between  plaintiff  and  defendant,  and  the  plaintiff  owns  the  land 
up  to  said  line  upon  the  northeast  side  thereof,  and  the  defendant  owns 
the  land  to  the  lin€  on  the  southeast  side  thereof. 

"2.  The  court  makes  no  finding  of  law  upon  the  question  of  whether 
defendant  acquired  the  right  to  maintain  said  ditch  by  limitation  or  pre- 
scription, since  the  court  finds  for  the  defendant  upon  another  issue  here- 
inafter shown. 

"3.  The  court  is  of  the  opinion  that  the  plaintiffs  right  to  the  lateral 
support  of  his  land,  and  that  he  have  same  undisturbed  by  the  defendant 
cutting  the  ditch,  or  the  water  and  elements  cutting  same,  is  subordinate 
to  the  defendant's  right  to  repel  the  surface  water  from  his  own  land, 
and  that  the  court's  judgment  must,  therefore,  be  for  the  defendant. 

"4.  Insofar  as  the  plaintiff  contends  that  even  if  the  court's  next 
preceding  conclusion  of  law  is,  generally  speaking,  correct,  that  before 
the  defendant  could  assert  the  right  to  deprive  plaintiff's  land  to  right 
of  lateral  support  by  reason  of  the  necessity  to  protect  his  own  land  from 
surface  water,  that  defendant  should  first  show  that  the  ditch  could  not 
be  put  at  any  other  place  where  plaintiff's  rights  would  not  be  invaded, 
and  the  court  holds  that  the  burden  of  proof  being  on  the  plaintiff  to 
make  his  case,  and  there  being  no  proof  upon  that  issue  sufficient  to  sup- 
port a  finding  either  way,  that  the  judgment  should  be  for  the  defendant, 
and  it  will  be  so  entered." 

Opinion. — Counsel  for  appellant  assail  the  trial  court's  third  and  fourth 
conclusions  of  law.  By  the  weight  of  authority  it  is  a  well  settled  rule 
of  the  common  law  that  an  owner  of  land  has  an  absolute  right  to  the 
lateral  support  of  adjoining  land.  In  other  words,  he  has  the  right  to 
have  his  land  remain  as  it  was  in  a  state  of  nature,  and  neither  the  ad- 
joining land  owner  nor  anyone  else  can  rightfully  remove  from  the  boun- 
daries of  the  land  the  supports  which  hold  it  in  its  natural  position. 
Therefore  if  the  adjoining  proprietor  constructs  a  ditch  or  other  excava- 
tion in  such  a  manner  as  causes  the  soil  of  the  complainant  to  cave  in, 
slough  off  or  wash  away,  such  adjoining  proprietor  is  liable  for  damages, 
and,  in  a  proper  case,  may  be  restrained  by  injunction.    The  right  of 
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lateral  support  of  the  soil  is  absolute  and  does  not  depend  upon  the  ques- 
tion of  due  care  or  negligence.  However,  this  absolute  right  is  limited  to 
the  soil  itself,  and  does  not  apply  to  buildings  or  other  structures  which 
have  been  placed  upon  the  land.  When  it  is  sought  to  recover  damages 
to  improvements  which  have  been  placed  upon  the  land,  then,  as  a  gen- 
eral rule,  the  question  of  negligence  becomes  an  important  factor.  (Oil- 
more  v.  Driscoll,  122  Mass.,  199,  23  Am.  Rep.,  312 ;  Mears  v.  Dole,  135 
Mass.,  508 ;  Mosier  v.  Oregon  Co.,  39  Ore.,  256,  87  Am.  St.  Kep.,  652 ; 
Keating  v.  Cincinnati,  38  Ohio  St.,  141,  43  Am.  Rep.,  421 ;  1  Cyc,  777 ; 
18  Am.  &  Eng.  Ency.  Law,  542.) 

Hence  we  hold  that  the  trial  court  fell  into  error  when  it  held  that  the 
plaintiff's  right  to  the  lateral  support  of  his  land  was  subordinate  to  the 
defendant's  right  to  repel  the  surface  water  from  his  land.  The  right 
to  lateral  support  of  the  soil  is  absolute,  and  is  not  subordinate  to  any 
right  of  the  adjoining  proprietor.  Such  adjoining  proprietor  has  the 
right,  as  held  by  our  Supreme  Court  in  Gross  v.  Lampasas,  74  Texas,  195, 
and  Barnett  v.  Matagorda  Rice  &  Irrigation  Co.,  98  Texas,  355,  to  repel 
surface  water  by  throwing  it  off  from  his  land,  and  upon  the  surface  of 
adjoining  land ;  but  such  right  does  not  go  to  the  extent  of  permitting 
him,  by  ditching  or  otherwise,  to  interfere  with  his  neighbors's  right  to 
lateral  support  of  his  soil.  The  two  Texas  cases  cited  above  are  relied 
upon  by  appellee's  counsel  in  support  of  the  ruling  of  the  trial  court. 
Those  cases,  while  dealing  with  the  relative  rights'  of  adjoining  land 
owners,  are  easily  distinguishable  from  this  case.  In  the  Gross  case  it 
was  held  that  the  owner  of  a  town  lot  had  the  right  to  construct  a  wall 
upon  his  line  adjoining  a  street,  and  thereby  repel  the  surface  water  from 
his  property.  In  the  Barnett  case  it  was  held  that  adjoining  land- 
owners had  the  right  to  construct  irrigation  ditches  with  embankments, 
although,  as  a  result  thereof,  surface  water,  which  otherwise  would 
have  passed  off,  was  held  upon  the  plaintiffs'  land.  The  right  to  lateral 
support  of  the  soil  was  not  involved  in  either  of  the  cases;  nor  was 
that  right  involved  in  Gembler  v.  Echterhoff,  57  S.  W.  Rep.,  313,  de- 
cided by  the  Court  of  Civil  Appeals  at  San  Antonio,  and  cited  by  appel- 
lant in  this  case.  One  of  the  highest  and  most  essential  rights  of  the 
ownership  of  land  is  the  right  to  construct  houses  and  other  improvements 
thereon;  and  yet  it  is  well  settled  that  if  in  excavating  for  such  pur- 
pose the  lateral  support  of  the  soil  of  the  adjoining  proprietor  is  inter- 
fered with,  he  may  maintain  a  suit  on  account  of  such  interference. 
The  right  to  divert  surface  water  by  making  ditches,  certainly,  is  not 
higher  nor  more  important  than  the  right  to  build  houses  and  make 
other  permanent  improvements;  and  when,  as  a  result  of  the  con- 
struction of  such  a  ditch,  and  in  the  ordinary  course  of  events,  the 
lateral  support  of  the  soil  of  an  adjoining  proprietor  is  interfered  with 
the  same  legal  consequences  must  be  held  to  follow. 

From  this  it  follows  that  the  case  must  be  reversed,  unless  the  plain- 
tiff's cause  of  action  was  barred  by  the  statute  of  limitations.  The 
suit  was  filed  July  31, 1903,  and  sought  to  recover  for  damages  sustained 
within  two  years  prior  to  that  time.  We  are  of  opinion  limitation 
ran  only  from  the  time  the  injury  was  done,  and  not  from  the  time  the 
ditch  was  originally  constructed ;  and  that  the  plaintiff's  cause  of  action 
was  not  barred  by  limitation  or  prescription.     (Smith  v.  Seattle,  51 
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Pac.  Rep.,  1059;  Kansas  City  N.  W.  By.  v.  Schwake,  68  Law  Rep. 
Ann.,  673;  1  Cyc,  783.) 

As  the  trial  court  made  no  finding  upon  the  question  of  damages, 
this  court  is  not  in  a  position  to  finally  dispose  of  the  case.  Therefore 
the  judgment  will  be  reversed  and  the  cause,  remanded  for  further 
proceedings  in  accordance  with  this  opinion. 

Reversed  and  remanded. 


W.  E.  McCracken  v.  Lantrt-Sharpe  Contracting  Company. 

Decided  March  13,  1907. 

1. — Xaster  and  Servant — Vice-Principal. 

One  who  is  placed  by  the  employer  in  charge  of  certain  work  with  authority 
to  control  and  direct  his  other  servants  in  performing  it,  is  a  vice-principal, 
though  not  invested  with  power  to  employ  or  discharge  such  subordinates; 
and  the  master  is  responsible  for  his  act  in  giving  an  order  to  a  workman 
under  him  if  such  order  constitutes  negligence  and  causes  injury  to  the  servant 
attempting  to  obey  it. 

ft. — Hatter  and  Servant — Safety  of  Premises  During  Construction. 

It  was  error  to  charge  that  "the  law  imposes  no  obligation  upon  an  em- 
ployer to  keep  a  building  or  structure  which  his  employes  are  engaged  in 
erecting  in  a  safe  condition  in  every  moment  of  their  work."  Negligence  in 
this  particular  was  a  question  of  fact. 

3. — Inexperienced  Workman — Duty  to  Warn  of  Danger. 

The  fact  that  the  servant  had  represented  himself  as  experienced  and  com- 
petent in  the  work  does  not  relieve  the  master  of  the  duty  of  warning  against 
danger,  if  his  observation  during  the  work  showed  him  that  the  servant  was 
in  fact  inexperienced. 

Appeal  from  the  District  Court  of  Bell  County.  Tried  below  before 
Hon.  John  M.  Furman. 

Defendant  was  owner  of  a  rock  quarry,  Settiker  was  its  general  man- 
ager, and  Bruce  a  carpenter  in  charge  of  the  erection  of  a  rock  crush- 
ing machine  for  defendant  about  which  plaintiff  and  other  laborers  were 
employed.  Bruce  had  authority  to  direct  them  in  their  work,  but  not 
to  employ  or  discharge  them.  He  sent  plaintiff  up  on  the  structure 
to  hold  the  end  of  a  timber  which,  under  his  direction,  the  others  were 
raising  by  a  derrick  to  place  in  position  as  a  brace  to  the  main  upright 
timber  of  the  structure.  In  doing  this  the  upright  was  pulled  down, 
falling  on  and  crushing  plaintiff's  ankle. 

J.  B.  McMahon,  for  appellant. — Bruce,  though  without  authority  to 
employ  or  discharge,  was  not  a  fellow-servant  of  plaintiff,  and  defendant 
was  liable  for  his  negligence.  Abilene  Cotton  Oil  Co.  v.  Anderson, 
91  S.  W.  Rep.,  607,  15  Texas  Ct.  Rep.,  91 ;  Bering  Mfg.  Co.  v.  Femelat, 
79  S."  W.  Rep.,  869,  9  Texas  Ct.  Rep.,  507 ;  Waxahatchie  Cot.  Oil  Co. 
v.  McLain,  66  S.  W.  Rep.,  226;  Merchants  &  P.  Oil  Co.  v.  Burns, 
72  S.  W.  Rep.,  626;  Gunter  v.  Graniteville  Mfg.  Co.,  18  S.  C,  270; 
Indiana  Car  Co.  v.  Parker,  100  Ind.,  181;  Nevers  v.  Green   (Mo.), 
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86  8.  W.  Bep.,  508;  Mining  Co.  v.  Davis*  90  Tenn.,  207;  Union  Pac 
By.  Co.  v.  Doyle,  50  Neb.,  555;  Hess  v.  Bossenthal,  160  UL,  621. 

Harry  P.  Lawiher  and  A.  M.  Monteith,  for  appellee. — Brace  was  a 
fellow-servant.  Houston  Ice  ft  Brewing  Co.  v.  Pisch  (Tex.),  77  S.  W. 
Sep.,  1047;  Young  v.  Hahn,  70  S.  W.  Bep.,  950;  Cnllen  v.  Norton, 
126  N.  Y.,  1;  Donovan  v.  Ferris,  128  CaL,  48;  Wiskie  v.  Montello 
Granite  Co.,  Ill  Wis.,  443;  Ft  Worth  ft  D.  By.  Co.  v.  Ramp,  70  S.  W. 
Rep.,  569;  Galveston,  etc,  By.  Co.  v.  Smith,  76  Texas,  611;  Peschel 
v.  Chicago  M.  &  St.  Paul  By.  Co.,  62  Wis.,  345. 

The  rule  is  that  it  is  the  duty  of  the  master  to  provide  a  reasonably 
safe  place  and  structure  for  his  servants  to  work  upon;  but  this  obliga- 
tion does  not  compel  him  to  keep  a  building  which  they  are  employed  in 
erecting,  in  a  safe  condition  in  every  moment  of  their  work,  so  far  as  its 
safety  depends  on  the  due  performance  of  that  work  by  them  and 
their  fellow-servants.  Or,  differently  stated,  this  obligation  has  no  ref- 
erence to  the  safety  or  condition  of  the  thing  the  servant  is  employed 
to  repair  or  complete.  Armour  v.  Hahn,  111  U.  S.,  313;  Texas  ft  P. 
By.  Co.  v.  Hahn,  93  Texas,  651 ;  Carlson  v.  Oregon  S.  L.  ft  U.  N.  By. 
Co.,  28  Pac.  Sep.,  497 ;  Porter  v.  Silver  Creek  ft  M.  Coal  Co.,  84  Wis., 
424 ;  City  of  Minneapolis  v.  Lunden,  58  Fed.  Bep.,  529 ;  Gulf,  C.  ft  S.  F. 
By.  Co.  v.  Jackson,  65  Fed.  Bep.,  48;  Finalyson  v.  XTtica  M.  ft  M.  Co., 
67  Fed.  Sep.,  507;  Allen  v.  Galveston,  H.  ft  S.  A.  By.  Co.,  37  S.  W. 
Bep.,  171,  69  S.  W.  Bep.,  174;  Bichardson  v.  Anglo-American  P.  Co., 
72  111.  App.,  77;  1  Labatt,  Master  and  Servant,  611,  612,  sec.  269; 
2  Id.,  1722,  sec.  588;  Holleran  v.  Union  I.  and  F.  Co.,  35  S.  W.  Bep., 
260. 

The  master  is  under  no  obligation  to  warn:  (1)  Where  the  danger 
is  apparent,  obvious,  and  open  to  observation;  (2)  where  the  servant 
has  represented  himself  to  be  competent,  and  the  master  is  ignorant  of 
his  inexperience.  (1)  Gulf,  C.  ft  S.  F.  By.  Co.  v.  Wittig  (Texas  Civ. 
App.),  35  S.  W.  Bep.,  857;  International  ft  G.  N.  By.  Co.  v.  McCarty, 
64  Texas,  632;  Gulf,  C.  ft  S.  F.  By.  Co.  v.  Williams,  72  Texas,  159; 
Houston  ft  T.  C.  By.  Co.  v.  Strycharski,  26  S.  W.  Sep.,  253 ;  Thompson 
v.  Chicago  M.  ft  St.  P.  By.  Co.,  14  Fed.  Bep.,  566;  (2)  Missouri  Pac. 

B.  Co.  v.  Watts,  63  Texas,  549;  International  ft  G.  N.  By.  v.  Hester, 
64  Texas,  401;  Ciriack  v.  Merchants  Woolen  Co.,  151  Mass.,  152;  Good- 
now  v.  Walpole  Emery  Mills,  146  Mass.,  261 ;  Perry  v.  Old  Colony  Co., 
164  Mass.,  296;  Hathaway  v.  Illinois  C.  By.  Co.,  92  Iowa,  337;  Junior 
v.  Missouri  Elec.  Light  ft  P.  Co.,  127  Mo.,  79;  Yeager  v.  Burlington 

C.  B.  ft  N" .  E.  Co.,  93  Iowa,  1 ;  Truntle  v.  North  Star  Woolen  Mill  Co., 
57  Minn.,  52;  Cenielewski  v.  Mollenhaner  Sugar  Bef.  So.,  11  App. 
Div.,  Ill;  Wagner  v.  H.  W.  Jayne  Chemical  Co.,  147  Pa.,  475;  Cole 
v.  Chicago  ft  N.  W.  B.  Co.,  71  Wis.,  114;  Paule  v.  Florence  Mining 
Co.,  80  Wis.,  350 ;  Dougherty  v.  West  Superior  Iron  ft  S.  Co.,  88  Wis., 
843 ;  Buzzell  v.  Laconia  Mfg.  Co.,  48  Me.,  113. 

EIDSON",  Associate  Justice. — This  action  was  brought  in  the  court 
below  by  appellant  against  appellee  to  recover  damages  for  personal  in- 
juries sustained  by  him  while  in  the  employ  of  appellee,  through  its 
alleged  negligence.    The  trial  before  the  court  and  a  jury  resulted  in  a 
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verdict  and  judgment  in  favor  of  appellee,  from  which  judgment  ap- 
pellant has  perfected  an  appeal  to  this  court. 

Appellant's  first  assignment  of  error  complains  of  the  action  of  the 
court  below  in  giving  to  the  jury  the  following  instruction : 

"Now,  if  you  find  from  the  evidence  that  John  Bruce  was  the  car- 
penter in  charge  of  the  construction  of  said  rock  crusher  plant  and 
had  authority  to  direct  the  details  of  said  work  and  the  workmen  en- 
gaged upon  the  same,  but  had  no  authority  to  hire  and  discharge  said 
workmen,  then  the  said  Bruce  would  be  under  the  law  a  fellow-servant 
of  plaintiff  and  defendant  would  not  be  liable  for  his  negligence  unless 
the  same  concurred  with  negligence  of  the  master  and  thus  assisted  in  the 
infliction  of  the  injury."  Appellant's  contention  is  that  this  instruction 
ignores  the  principle  that  where  a  master  places  a  servant  in  charge  of 
certain  work  and  confers  upon  him  the  authority  to  control  and  direct 
other  servants  who  are  placed  under  him  with  instructions  to  obey  his 
orders  and  directions  in  the  performance  of  such  work,  such  superior 
servant,  in  giving  orders  and  directions  to  the  servants  under  him, 
represents  the  master,  and  negligence  of  such  servant  while  in  the  per- 
formance of  such  duties  would  be  the  negligence  of  the  master;  and 
made  the  sole  and  exclusive  test  of  whether  Bruce  was  the  representative 
of  appellee  his  authority  or  want  of  authority  to  hire  and  discharge 
hands.  There  is  testimony  in  the  record  tending  to  show  that  Bruce 
was  placed  by  appellee  in  charge  of  the  work  which  was  being  performed 
at  the  time  appellant  received  the  injuries  upon  which  this  suit  is  based, 
and  that  he  was  given  by  appellee  authority  to  control  and  direct  the 
hands  placed  under  him  to  assist  in  the  performance  of  the  work,  and 
that  such  hands  were  instructed  to  obev  his  orders  and  directions ;  that 
appellant  was  one  of  the  hands  placed  by  appellee  under  the  said  Bruce, 
and  that  he  received  his  injuries  while  in  the  performance  of  his  duties 
and  obeying  the  orders  of  the  said  Bruce,  and  that  the  proximate  cause 
of  the  said  injuries  was  an  order  given  by  the  said  Bruce  in  the  course 
of  said  work,  and  that  the  giving  of  such  order  was  negligence.  We 
think  this  testimony  tends  to  show  that  at  the  time  appellant  sus- 
tained his  injuries  Bruce  had  authority  to  perform,  and  was  then  in  the 
actual  performance  of,  the  duties  of  appellee  (the  master),  and  that  his 
negligence  would  be  the  negligence  of  appellee.  (Abilene  Cotton  Oil 
Co.  v.  Anderson,  91  S.  W.  Rep.,  607;  Bering  Manufacturing  Co.  v. 
Pemelat,  79  S.  W.  Rep.,  869;  Waxahachie  Cotton  Oil  Co.  v.  McLain, 
66  S.  W.  Rep.,  226 ;  Merchants  &  P.  Oil  Co.  v.  Burns,  72  S.  W.  Rep., 
626;  Gunter  v.  Graniteville  Manufacturing  Co.,  18  S.  C.,  270.)  Hence 
we  think  the  court  below  erred  in  giving  the  charge  above  quoted. 

The  charge  of  the  court  below  complained  of  in  appellant's  second 
assignment  of  error  is  erroneous  in  that  it  assumes  that  the  employer 
is  not  required  to  keep  a  building  or  structure  in  course  of  construction 
in  a  safe  condition  every  moment  during  the  work  thereon;  whereas, 
whether  or  not  he  would  be  so  required  was  a  question  of  fact  for  the 
jury  to  determine  from  the  evidence.  Said  charge  was  also  erroneous 
in  instructing  the  jury  that  none  of  the  employes  of  appellee  engaged 
in  the  erection  of  the  structure  with  plaintiff  was  a  vice-principal  of 
appellee  except  Retiker;  whereas,  there  was  testimony  tending  to  show 
that  John  Bruce  was  also  a  vice-principal  of  appellee.     Said  charge 
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was  further  erroneous  in  the  latter  part  thereof  in  relieving  Betiker, 
the  conceded  vice-principal  of  appellee,  from  the  duty  to  warn  appellant 
of  the  danger  incident  to  the  work  if  appellant  had  represented  that 
he  was  experienced  and  competent  to  perform  the  work,  as  it  ignored 
the  duty  of  Ketiker  to  warn  appellant  of  such  danger  if  he  saw  imme- 
diately .before  the  accident,  from  appellant's  acts  and  conduct,  that 
he  in  fact  was  inexperienced  in  such  work,  which  there  was  some  evidence 
tending  to  show. 

We  are  of  opinion  that  the  pleadings  and  evidence  justified  the  special 
charges  requested  by  appellant  and  copied  in  his  third,  fourth  and  fifth 
assignments  of  error,  and  that  the  court  below  erred  in  not  giving  to 
the  jury  each  of  these  special  charges. 

While  it  is  not  clear  that  appellant's  pleadings  did  not  authorize 
the  evidence,  exclusion  of  which  is  complained  of  in  his  sixth  assign- 
ment of  error,  any  doubt  upon  that  question  can  be  avoided  by  a  proper 
amendment  upon  another  trial. 

For  the  errors  indicated,  the  judgment  of  the  court  below  is  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 

ON  REHEARING. 

In  appellee's  motion  for  rehearing  it  is  suggested  that  in  the  original 
opinion  in  this  case  it  is  held,  as  matter  of  law,  that  Bruce  was  the 
vice-principal  of  appellee  at  the  time  of  the  accident.  Appellee  mis- 
construes the  holding  of  this  court  upon  that  question.  It  was  our  inten- 
tion to  hold,  and  the  language  employed  so  states,  that  the  trial  court 
erred  in  giving  to  the  jury  the  charge  complained  of  in  appellant's 
first  assignment  of  error,  because  there  was  evidence  tending  to  show 
that  at  the  time  of  the  accident  Bruce  was  representing  appellee,  and 
that  the  accident  was  the  result  of  an  order  given  by  him  while  repre- 
senting appellee.  This  holding  in  no  manner  withdraws  from  the  jury 
or  the  court  trying  the  case  the  determination  of  the  question  as  to 
whether  or  not  Bruce,  at  the  time  of  the  accident,  was  representing  appel- 
lee and  was  its  vice-principal.  The  holding  is  to  the  effect  that,  not- 
withstanding Bruce  may  not  have  had  the  authority  to  hire  and  dis- 
charge hands,  there  being  testimony  tending  to  show  that  at  the  time  of 
the  accident  he  had  authority  to  perform,  and  was  performing  the  duties 
of  the  master,  the  liability  of  the  master  arising  upon  such  state  of 
facts  should  not  be  ignored  or  withdrawn  from  the  jury. 

We  can  not  agree  with  appellee  in  its  contention  that  the  rulings 
in  the  original  opinion  of  this  court  relating  to  Betiker's  conduct 
at  the  time  of  the  accident  are  not  justified  by  the  record,  because  there 
was  testimony  showing  that  he  saw  the  acts  of  appellant  just  before 
the  accident  or  heard  the  orders  given  by  Bruce,  and  because  Retiker, 
by  his  own  testimony,  denied  seeing  such  acts  or  hearing  said  orders, 
which  was  uncontroverted.  There  being  testimony  tending  to  show 
that  Betiker  was  present  at  the  time  of  the  accident,  and  in  a  position 
to  see  and  hear  all  that  transpired  on  the  occasion,  the  jury  was  not 
bound  to  take  his  testimony  as  to  what  he  heard  and  saw  as  conclusive. 

The  motion  for  rehearing  is  overruled. 

Overruled. 
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Southern  Pacific  Company  v.  J.  P.  Milner. 

Decided  March  13,  1907. 

Mental  Suffering. 

For  the  mere  prolongation  of  mental  suffering  a  recovery  is  not  allowed. 

Appeal  from  the  District  Court  of  El  Paso  County.    Tried  below 
before  Hon.  J.  M.  Ooggin. 

Beall  &  Kemp,  for  appellant. — The  court  erred  in  refusing  the  de- 
fendant's special  charge,  as  follows:  "Gentlemen  of  the  jury,  the  un- 
disputed evidence  shows  that  at  the  time  plaintiff's  wife  was  expecting 
her  mother  from  Los  Angeles,  she  was  suffering  physically  and  mentally 
from  sickness,  which  required  a  surgical  operation,  and  you  are  charged 
that  plaintiff  can  not  recover  for  any  increase  of  mental  anguish  his  said 
wife  may  have  endured,  if  any,  on  account  of  her  mother's  delay  in 
reaching  El  Paso."  Western  U.  Tel.  Co.  v.  Giffin,  93  Texas,  530 ;  Eowell 
v.  Western  U.  Tel.  Co.,  75  Texas,  26 ;  McCarthy  v.  Western  U.  Tel.  Co., 
56  S.  W.  Rep.,  568. 

8.  N.  Russell  and  A.  8.  Thurmond,  for  appellee. — Defendant  acting  by 
and  through  its  agent  in  El  Paso  having  contracted  and  agreed  with 
plaintiff,  for  a  valuable  consideration,  to  deliver,  by  telegraph,  to  Mrs. 
Bridge,  plaintiff's  wife's  mother,  in  Los  Angeles,  transportation  from 
Los  Angeles  to  El  Paso,  on  a  day  certain,  is  liable  in  damages  to  plaintiff 
for  the  mental  pain  and  suffering  experienced  by  his  sick  wife  on  account 
of  her  mother's  delay  in  reaching  her  occasioned  by  its  failure  to  deliver 
the  transportation  in  accordance  with  its  contract.  Hale  v.  Bonner,  82 
Texas,  33 ;  Western  U.  Tel.  Co.  v.  Simpson,  73  Texas,  422 ;  Stuart  v. 
Western  U.  Tel.  Co.,  66  Texas,  580 ;  Western  U.  Tel.  Co.  v.  Cooper,  71 
Texas,  511. 

JAMES,  Chief  Justice. — Plaintiff  J.  F.  Milner,  husband  of  Maggie 
G.  Milner,  alleged  in  substance  that  his  wife  was  in  a  dangerous  con- 
dition of  health  and  it  became  imperative  that  she  should  undergo  a 
surgical  operation  without  delay;  that  her  physicians  came  to  this  con- 
clusion at  ten  o'clock  a.  m.  on  June  28,  1902,  that  his  wife,  fearing  that 
she  would  not  survive  the  operation  was  very  anxious  that  her  mother, 
Mrs.  Bridges,  then  in  Los  Angeles,  Cal.,  should  come  to  her  in  order 
that  she  might  see  her  mother  before  the  operation  was  performed  and 
also  in  order  that  her  mother  might  be  with  her  children,  one  about  seven 
years  old  and  the  other  about  three  years  old,  during  the  time  that  she 
might  be  in  the  hospital,  and,  also,  to  console  and  look  after  the  children 
in  the  event  of  the  operation  proving  fatal;  that  her  physicians,  when 
informed  of  her  desire  for  her  mother,  consented  to  postpone  the  operation 
until  Tuesday,  the  1st  of  July,  1902;  that  plaintiff  immediately  there- 
after— on  the  28th  of  June,  1902,  at  about  one  o'clock  p.  m. — went  to  the 
defendant's  office  in  El  Paso  and  informed  the  defendant's  agent  that  he 
desired  the  presence  of  his  wife's  mother  in  El  Paso  as  soon  as  possible 
and  explained  the  circumstances  to  the  agent  and  impressed  upon  him  the 
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necessity  of  his  wife's  mother  getting  to  El  Paso  from  Los  Angeles  as  soon 
as  possible,  and  that  the  agent  assured  plaintiff  that  he  could,  in  El  Paso, 
secure  transportation  for  his  wife's  mother  from  Los  Angeles  to  El  Paso, 
in  plenty  of  time  for  her  to  arrive  in  El  Paso  on  the  following  Monday ; 
that  thereupon  plaintiff  paid  the  agent  twenty-five  ($25)  dollars  for 
Mrs.  Bridge's  transportation  from  Los  Angeles  to  El  Paso  and  then  and 
there  agreed  and  contracted  with  the  agent  on  behalf  of  the  defendant 
for  a  ticket  to  be  delivered  to  Mrs.  Bridges  at  Los  Angeles  for  her  trans- 
portation to  El  Paso;  that  defendant  failed  to  carry  out  this  contract  and 
did  not  deliver  the  ticket  to  Mrs.  Bridge  until  Tuesday,  the  1st  day  of 
July,  1902 ;  that  the  ticket  could  have  been  delivered  by  the  use  of  due 
diligence  to  Mrs.  Bridge  in  Los  Angeles  on  Saturday,  the  28th  day  of 
June,  1902,  the  day  on  which  the  plaintiff  was  assured  by  the  defendant's 
agent  that  it  would  be  delivered  to  her,  in  which  event,  she  could  have  left 
Los  Angeles  on  Sunday,  the  29th  of  June,  1902,  and  would  have  reached 
El  Paso,  as  plaintiff  expected  her  to  do,  not  later  than  Monday,  the  30th, 
the  day  before  that  set  by  the  surgeons  for  the  surgical  operation;  that 
plaintiff's  wife  was  unwilling  to  undergo  the  operation  until  the  arrival 
of  her  mother  and  her  physicians  decided  it  would  be  best  for  their  patient 
for  her  mother  to  be  present,  and  again  postponed  the  operation  until 
July  7,  1902;  that  during  the  interim  between  July  1,  1902,  and  the 
date  of  the  arrival  of  his  wife's  mother — Tuesday,  July  1,  1902,  being 
the  date  fixed  for  the  operation  and  on  which  day  it  would  have  been 
performed  but  for  the  defendant's  failure  to  furnish  Mrs.  Bridge  the 
transportation — plaintiff's  wife,  on  account  of  the  postponement,  suffered 
great  physical  and  mental  pain  and  worry  and  anguish,  and  her  condition 
on  account  thereof  became  worse  and  of  such  a  character  that  it  was 
concluded  by  her  physicians  best  that  the  operation  should  be  further 
postponed;  and  by  reason  of  the  complications  that  arose  in  the  condition 
of  plaintiff's  wife's  illness,  'subsequent  to  the  date  when  the  operation  was 
first  to  have  been  performed,  and  plaintiff  says  that  complications  in  his 
wife's  illness  did  arise  after  the  failure  of  her  mother  to  arrive  which  did 
necessitate  a  postponement  of  the  operation,  and  that  during  the  time  of 
postponement  of  the  operation  plaintiff's  wife's  physical  suffering  and 
illness  became  worse  and  her  physical  as  well  as  mental  suffering  was 
increased  thereby,  that  said  operation  was  to  have  been  performed  as 
alleged  for  the  removal  of  the  foetus  and  was  finally  performed  for  that 
purpose — and  that  from  the  time  when  the  operation  should  have  been 
performed  to  the  time  when  Mrs.  Bridge  arrived,  and  until  the  operation' 
was- performed  on  account  of  the  diseased  foetus,  etc. — plaintiff's  wife's 
physical  suffering  and  pain  was  greatly  increased  and  she  suffered  on 
account  thereof  great  mental  anguish  which  increased  an  additional 
physical  pain  and  mental  anguish  she  would  not  have  suffered  had  the 
operation  been  performed  as  it  would  have  been  had  Mrs.  Bridge  arrived 
as  was  expected,  at  the  time  the  operation  was  first  to  have  been  per- 
formed, to  wit,  in  July  1,  1902. 

The  defendant's  answer  consisted  of  a  general  demurrer,  four  special 
demurrers,  plea  of  general  denial  and  not  guilty  and  two  special  pleas 
to  the  effect  that  it  never  made  any  such  contract  with  the  plaintiff 
as  that  set  up  by  him  and  that  if  any  agent  made  any  such  contract,  ot 
agreement,  he  acted  without  authority  and  beyond  the  scope  of  his  em- 
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ployment;  and  further,  that  if,  in  fact,  it  had  any  agreement  or  under- 
standing with  the  plaintiff  in  reference  to  the  transportation  of  Mrs. 
Bridge  from  Los  Angeles  to  El  Paso,  there  was  no  agreement  that  it 
should  be  furnished,  or  that  she  should  be  carried  to  destination,  in  any 
certain  time,  or  for  any  particular  purpose  or  object,  but,  that  she  was 
only  to  be  furnished  with  transportation  and  carried  safely  to  destina- 
tion and  this  the  defendant  did  with  usual  dispatch  and  care.  There 
was  a  verdict  for  $350. 

The  trial  judge  overruled  demurrers  and  submitted  the  case  upon  the 
theory,  1st.  That  the  undisputed  evidence  showed  that  defendant's 
agent  at  El  Paso  had  authority  to  contract  for  the  delivery  of  trans- 
portation to  Mrs.  Bridges  at  Los  Angeles,  but  not  to  contract  that  such 
transportation  would  be  furnished  at  any  given  time.  2d.  That  the 
contract  was  in  legal  effect  a  contract  to  notify  Mrs.  Bridges  and  afford 
her  transportation  from  Los  Angeles  to  El  Paso  within  a  reasonable 
time  and  that  if  there  was  negligence  in  this  respect  which  delayed  her 
reaching  El  Paso,  defendant  was  liable  for  mental  anguish  caused 
plaintiff's  wife  by  such  delay.  The  law  applicable  to  cases  in  which 
telegraph  companies  fail  in  their  contracts  to  deliver  messages,  was 
applied  by  the  court  in  this  case.  In  respect  to  the  matters  dealt  with 
by  the  first  five  assignments  we  think  the  court  ruled  correctly.  Like- 
wise as  to  the  matters  referred  to  in  the  eighth,  tenth  and  eleventh 
assignments. 

The  seventh  assignment  is  that  the  court  erred  in  refusing  to  instruct 
peremptorily  in  favor  of  the  defendant.  And  the  ninth  is  that  the  court 
refused  the  following  charge :  "The  undisputed  evidence  shows  that  at 
the  time  plaintiff's  wife  was  expecting  her  mother  from  Los  Angeles 
she  was  suffering  physically  and  mentally  from  sickness  which  required 
a  surgical  operation,  and  you  are  charged  that  plaintiff  can  not  recover 
for  any  increase  of  mental  anguish  his  wife  may  have  endured,  if  any, 
on  account  of  her  mother's  delay  in  reaching  El  Paso."  The  twelfth 
assignment  complains  that  the  court  erred  in  refusing  a  new  trial  among 
other  grounds,  because  the  recovery  in  this  case  was  solely  and  entirely 
for  mental  anguish  alleged  to  have  resulted  from  a  breach  of  a  contract 
and  was  for  the  alleged  prolongation  or  increase  of  mental  anxiety  and 
Buffering  on  the  part  of  Mrs.  Milner. 

Any  error  upon  this  trial  would  in  our  opinion  consist  in  what  is 
involved  in  the  above  assignments,  and  whether  or  not  the  mental 
distress  for  which  a  recovery  has  been  had,  was  caused  by  negligent  delay 
of  the  defendant,  or  arose  from  other  causes,  and  the  delay  complained 
of  merely  caused  a  prolongation  of  that  condition  of  mind,  depends 
upon  the  state  of  the  evidence. 

An  examination  of  the  testimony  has  brought  us  to  the  conclusion 
that  it  clearly  appears  that  the  mental  suffering  of  plaintiff's  wife 
because  her  mother  was  not  there,  existed  before  the  time  her  mother 
was  expected  to  be  there  and  from  causes  for  which  defendant  was  not 
responsible,  and  that  her  delay  in  reaching  there  simply  caused  a  con- 
tinuation of  that  condition  of  mind. 

It  appears  without  contradiction  that  plaintiff  made  the  arrangements 
with  defendant's  agent  at  El  Paso,  about  noon  of  June  28.  We  will 
assume,  as  appellee  contends,  that  if  due  diligence  had  been  used  by 
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defendant  she  would  have  left  Los  Angeles  the  next  day  and  would 
have  arrived  in  El  Paso  in  the  afternoon  of  the  30th.  She  in  fact 
arrived  about  six  o'clock  of  the  afternoon  of  July  2d.  It  appears  from 
plaintiff's  testimony  that  as  he  was  about  to  go  to  the  train  for  the 
purpose  of  meeting  her,  he  received  a  telegram  from  her  stating  that 
her  transportation  had  not  come.  The  testimony  leaves  no  doubt  as  to 
the  fact  that  previous  to  this  time  plaintiff's  wife  had  been  taken  to  the 
hospital,  suffering  not  only  physical,  but  also  mental  distress  because 
her  mother  was  not  there  to  be  with  her  children  and  because  she  feared 
she  would  die  before  her  mother  arrived. 

When  removed'  to  the  hospital  on  the  30th  her  condition  was  such 
that  she  had  to  be  carried  on  a  stretcher.  Plaintiff  testified:  "At  the 
time  my  wife's  mother  arrived  my  wife  had  a  high  fever  and  there  had 
complications  set  up.  My  wife  suffered  terrible  agony,  then  we  removed 
her  to  the  hospital  and  there  Dr.  Stevenson  and  Dr.  Vilas  both  advised 
that  it  would  not  be  safe  (the  operation)  until  they  could  relay  the 
fever;  that  this  was  the  reason  the  operation  (which  was  to  have  taken 
place  on  July  1)  was  delayed  until  the  7th  and  that  that  condition  was 
disclosed  before  Mrs.  Bridges  arrived.  The  operation  was  to  be  per- 
formed on  Tuesday  (July  1).  She  got  here  on  the  next  day.  In  the 
meantime  the  physician  and  surgeon  had  concluded  the  operation  had 
better  be  postponed  for  nearly  a  week  longer."  If  this  was  true,  the 
operation  was  postponed  for  said  reasons  on  the  30th  of  June  and  before 
Mrs.  Bridges  arrived. 

Mrs.  Milner  herself  testified:  "My  physical  pain  and  suffering  was 
more  after  the  1st  of  July  and  the  pain  increased.  I  realized  this  from 
the  fact  that  prior  to  July  1  I  could  remain  up  and  out  of  bed  and  bear 
the  pain  which  after  that  time  the  pain  was  such  as  to  render  me  almost 
unable  to  realize  what  I  was  doing."  That  this  referred  not  to  July  1, 
but  a  time  prior  thereto  (June  30),  is  shown  by  the  fact  that  on  June 
30  she  had  been  taken  from  the  hotel  to  the  hospital  on  a  stretcher  in 
the  condition  above  described  by  plaintiff,  consequently  it  must  have 
been  the  30th  and  before  the  mother  arrived  when  she  was  in  the  condi- 
tion she  described.  She  proceeded  in  her  testimony:  "I  did  suffer 
mental  anguish  and  worry  almost  as  great  as  my  physical  pain  because 
there  was  no  one  to  be  with  my  children  and  I  was  afraid  I  might  die 
before  my  mother  arrived."  This  evidently  referred  to  the  same  time 
to  which  she  assigned  her  physical  suffering. 

There  is  no  evidence  which  we  find  by  which  it  was  made  to  appear 
that  the  mental  suffering  she  had  before  her  mother  was  to  arrive  and 
before  any  notification  came  that  her  mother  could  not  arrive  in  the 
afternoon  of  the  30th,  was  intensified  by  her  not  arriving  at  the  time 
she  was  expected.  No  doubt  such  suffering  would  have  been  relieved 
had  her  mother  arrived  at  the  expected  time,  and  was  relieved  when 
she  did  arrive.  The  delay  naturally  prolonged  it,  but  for  mere  pro- 
longation of  mental  suffering  a  recovery  is  not  allowed.  (Western  TJ. 
Tel.  Co.  v.  Giffin,  93  Texas,  530.) 

It  seems  to  us  therefore  that  her  mental  distress  on  account  of  her 
mother's  absence  originated  and  existed  from  causes  independent  of 
defendant's  delay  in  performing  its  contract,  and  hence  from  causes 
for  which  defendant  was  not  responsible. 
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The  case  appears  to  have  been  fully  developed,  and  our  conclusion  is 
that  the  judgment  should  be  reversed  and  judgment  rendered  here  in 
favor  of  appellant. 

Reversed  and  rendered. 


Galveston,  Habrisburg  &  San  Antonio  Railway  Company  v. 

W.  S.  Parish. 

Decided  March  13,  1907. 

1.— Personal  Injuries — Pact  Case. 

In  a  suit  for  personal  injuries  caused  by  the  giving  way  of  a  handhold 
and  stirrup  on  a  freight  car,  evidence  considered  and  held  sufficient  to  preclude 
the  giving  of  a  peremptory  instruction  for  the  defendant  and  to  warrant  the 
trial  court  in  overruling  defendant's  motion  for  new  trial. 


-Allegations — Charge. 

Where,  in  a  suit  for  personal  injuries,  the  trial  court  submits  the  case  in 
substantial  accordance  with  the  allegations  of  the  petition,  the  defendant  should 
request  more  specific  instructions  if  it  deems  the  charge  too  general. 

3.— Bodily  Injury — Mental  Anguish. 

Serious  and  continuing  bodily  injury  will  support  a  finding  of  mental 
anguish. 

Appeal  from  the  Fifty-seventh  District  Court,  Bexar  County.  Tried 
below  before  Hon.  Arthur  W.  Seeligson. 

Baker,  Botts,  Parker  &  Garwood,, Newton  &  Ward  and  W.  B.  Tea- 
garden,  for  appellant. — The  presumption  is  that  the  master  and  his 
inspectors  have  discharged  their  duties;  that  inspectors  are  competent; 
that  appliances  and  material  are  in  proper  condition,  and  the  burden 
is  on  plaintiff  to  overcome  this  presumption.  Gravelle  v.  Minneapolis 
ft  St.  L.  Ry.,  10  Fed.  Rep.,  711;  Rose  v.  Boston  &  A.  Ry.,  58  N.  Y., 
217;  Davis  v.  Detroit  ft  M.  Ry.,  20  Mich.,  105. 

Appellate  courts  will  disturb  the  judgments  of  trial  courts  when  they 
appear  to  be  manifestly  against  the  truth  and  justice  of  the  case. 
Missouri  Pac.  Ry.  v.  Somers,  78  Texas,  439;  Choate  v.  San  Antonio 
ft  A.  P.  Ry.,  91  Texas,  406 ;  Houston  &  T.  C.  Ry.  v.  Schmidt,  61  Texas, 
282;  Houston  ft  T.  C.  Ry.  v.  Loeffler,  51  S.  W.  Rep.,  536;  Texas  ft 
N.  O.  Ry.  v.  Brown,  2  Texas  Civ.  App.,  281. 

Perry  J.  Lewis  and  H.  C.  Carter,  for  appellee. 

JAMES,  Chief  Justice.— ^The  petition  of  appellee  alleged  that  he 
^ras  conductor  of  one  of  defendant's  freight  trains  running  from  Hous- 
ton to  San  Antonio;  that  on  or  about  March  19,  1902,  when  the  train 
was  at  Seguin  and  while  in  the  performance  of  his  duties,  he  was 
ascending  a  box  car  using  a  stirrup  and  handholds  provided  for  the 
purpose,  and  placing  his  foot  in  the  stirrup  it  gave  way  and  caused  him 
to  fall,  backward  from  the  car,  injuring  him  seriously,  painfully  and 
permanently.     Alleged  the  negligence  of  defendant  as  follows:    "That 
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his  said  injuries  were  caused  wholly  by  the  carelessness  and  negligence  of 
the  defendant  company,  its  servants  and  employes;  that  the  car,  which 
the  said  plaintiff  was  proceeding  to  ascend,  was  a  box  car  and  was  pro- 
vided with  iron  handholds  on  the  sides  thereof  and  with  a  stirrup  just 
underneath  the  side  of  said  car  and  below  the  said  handholds ;  that  said 
stirrup  and  handholds  are  made  of  iron  and  are  fastened  to  the  car  with 
screws  or  bolts  and  are  intended  and  made  for  the  purpose  of  being  used 
by  the  employes  in  ascending  and  descending  the  car.  That  the  said  stir- 
rup on  the  said  car,  which  plaintiff  was  ascending,  was  defective,  loose  and 
insecurely  fastened  to  said  car;  and  by  reason  of  this  was  in  a  defective 
and  unsafe  condition  for  the  purpose  for  which  it  was  intended  to  be 
used;  and  the  said  stirrup  was  unfastened  to  said  car,  and  by  reason 
thereof  the  said  stirrup  was  in  an  unsafe  and  defective  condition  and 
not  fit  to  be  used  for  the  purpose  for  which  it  was  intended  to  be  used, 
and  plaintiff  avers  the  fact  to  be  that  while  he  was  in  the  act  of  ascend- 
ing the  said  car,  and  as  he  was  placing  his  foot  in  the  said  stirrup,  which 
was  in  such  unsafe  and  defective  condition,  the  said  stirrup,  by  reason 
of  said  condition,  turned  and  gave  way  and  was  unable  to  sustain  the 
weight  of  his  body  and  precipitated  and  threw  him  with  great  force  and 
violence  backward  upon  the  ground,  seriously,  painfully  and  perman- 
ently injuring  him  as  hereinafter  stated. 

"Plaintiff  further  avers  that  prior  to  his  said  injuries  he  did  not  know 
of  the  unsafe  and  defective  condition  of  the  said  stirrup,  but  that  the 
defendant  knew  of  the  said  unsafe  and  defective  condition  of  said 
stirrup,  or  by  the  exercise  of  ordinary  care  and  prudence  and  a  reason- 
able inspection  of  said  car  would  have  known  it.  That  plaintiff  was 
in  the  exercise  of  reasonable  care  and  his  said  injuries  were  not  due  in 
any  respect  to  his  fault,  but  were  directly  caused  by  the  carelessness  and 
negligence  of  the  defendant  company,  as  aforesaid." 

The  answer  was  a  general  demurrer  and  general  denial.  A  verdict 
for  $10,000  was  returned. 

The  first  and  second  assignments  of  error  complain  of  the  refusal  of 
a  peremptory  instruction  for  defendant,  and  of  the  overruling  of  the 
motion  for  new  trial,  on  account  of  the  evidence  being  wanting  to  sup- 
port the  verdict,  and  because  the  verdict  was  against  the  overwhelming 
weight  of  the  evidence.  Under  the  assignments  appellant  states  the 
following  proposition:  "Appellee  offered  no  proof  whatever  to  show 
negligence  on  the  part  of  appellant^  but  contented  himself  with  the  bare 
statement  that  as  he  attempted  to  mount  the  car,  in  the  dark,  the  step 
gave  way  with  him.  Appellant  took  up  the  burden  and  showed  by  un- 
contradicted testimony  that  the  car  was  a  foreign  car;  that  it  had  been 
but  a  few  hours  in  its  custody,  during  which  time  it  had  been  carefully 
inspected  by  an  inspector  of  several  years'  experience,  at  which  time — 
only  two  or  three  hours  before  the  alleged  accident— the  step  was  in 
good  condition.  An  examination  of  the  step  just  after  the  accident  dis- 
closed everything  in  perfect  condition,  except  that  one  of  the  nuts  was 
missing,  and  the  threads  of  the  bolt  showed  that  it  had  been  very 
recently  removed  by  some  unknown  means.  Appellee  not  only  failed  to 
show  negligence  on  appellant's  part,  but  the  undisputed  proof  wholly 
exonerated  appellant  from  any  blame  whatever,  and  it  was  error  to  refuse 
to  instruct  a  verdict  for  appellant,  as  was  requested,  because  there  was 
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no  competent  testimony  to  support  a  verdict,  and  also  error  to  refuse  to 
grant  appellant's  motion  for  new  trial,  for  the  same  reason/9 

In  reference  to  this  proposition  and  argument  thereunder  we  make 
from  the  testimony  the  following  conclusions:  1st.  That  the  inspec- 
tion referred  to  at  Glidden,  if  any,  of  this  car,  was  superficial  and 
wanting  in  proper  care,  and  not  calculated,  as  to  the  manner  of  its 
execution,  and  the  time  occupied  in  doing  it,  to  detect  the  defective  con- 
dition of  the  step  and  that  this  was  negligence.  There  was  evidence  that 
the  train  of  which  this  car  was  a  part  at  Glidden  consisted  of  27  or  29 
cars,  and  that  the  inspection  of  the  train  consumed  fifteen  minutes  and 
some  of  the  testimony  says  ten  minutes,  which  would  allow  a  fraction 
of  a  minute  to  each  car.  There  was  testimony  that  it  required  three  to 
five  minutes  to  inspect  a  car  properly. 

2d.  It  was  testified  to  that  if  the  nut  had  been  securely  fastened 
to  the  bolt  at  Glidden,  it  would  have  been  so  at  Seguin,  it  being  a  run 
of  a  few  hours ;  that  if  nothing  had  been  done  to  the  stirrup  after  leaving 
Glidden,  the  defect  must  have  existed  at  Glidden,  and  that  such  defect 
could  have  been  readily  discovered.  Plaintiff  testified  that  he  did  not 
loosen  the  step,  that  there  was  no  wreck  or  accident  to  the  car  between 
Glidden  and  Seguin,  and  that  there  was  no  way  for  the  step  to  be 
injured  or  put  out  of  order  between  those  points.  As  against  this 
appellant  had  evidence  of  an  inspection  of  the  car  when  it  reached  San 
Antonio  which  inspection  showed  that  the  bolt  and  threads  were  in  first 
class  order,  and  that  the  threads  looked  like  the  nut  had  been  recently 
removed,  that  it  appeared  that  the  nut  had  not  been  long  off,  and  that  it 
was  quite  recently  off.  This  inspector  testified  further  that  the  two  nuts 
in  the  other  end  of  the  stirrup  from  the  one  that  was  missing,  were 
loose.  This  evidence  was  not  sufficient  as  a  matter  of  law  to  preclude  a 
finding  that  the  defective  condition  of  the  step  existed  at  Glidden. 
We  may  here  mention  the  circumstance  that  it  was  not  shown  with 
certainty  where  this  car  was  placed  in  the  train,  but  it  is  a  fair  inference 
that  it  was  a  part  of  the  train  at  Glidden,  where  defendant  claims  it 
was  duly  inspected. 

The  third  assignment  of  error  is  as  follows:  "The  court  erred  in 
refusing  to  grant  defendant's  motion  for  a  new  trial,  because  the  over- 
whelming weight  of  the  facts  show  the  car  step  in  question  was  duly 
inspected  and  found  in  good  condition  at  Glidden,  the  last  inspection 
point,  and  only  a  few  hours  before  the  accident;  and  an  inspection  of 
the  step  at  the  time  of  its  arrival  in  San  Antonio,  and  soon  after  the 
accident,  disclosed  that  the  only  defect  about  it  was  the  absence  of  one 
nut,  and  that  this  had  been  very  recently  removed.  The  facts  also  show 
.that  plaintiff  had,  on  the  eastern  trip,  violated  an  order,  the  penalty  for 
which  was  discharge  from  the  service,  and  he  was  returning  to  San 
Antonio,  where  his  discharge  would  very  probably  follow.  It  also 
appears  from  the  facts,  that  no  one  was  present  when  he  claims  to  have 
fallen,  and  no  evidences  of  injury  could  be  found  about  his  person  of  any 
consequence;  and  that  the  overwhelming  weight  of  the  facts  show,  not 
only  that  there  was  no  negligence  on  the  part  of  defendant,  but  that  in 
this  suit  plaintiff  has  perpetrated  a  fraud  upon  defendant,  and  the  con- 
duct of  the  jury  in  giving  him  a  verdict,  in  the  face  of  the  overwhelming 
facts  above  referred  to,  manifests  that  they  were  actuated  by  prejudice 


496  Texas  Civil  Appeals  Reports,  Vol.  45.  [March, 

or  other  improper  motives,  and  it  was  error  for  the  court  to  refuse  de- 
fendant's motion  for  a  new  trial/' 

It  is  very  evident  that  the  matters  pointed  to  in  this  assignment  were 
such  as  addressed  themselves  to  the  jury,  and  we  would  have  to  pass  upon 
the  credibility  of  the  witnesses  as  well  as  the  weight  of  the  testimony  to 
disturb  the  verdict  on  such  grounds. 

The  fifth  complains  of  the  following  paragraph  of  the  charge:  "If 
you  believe  from  the  evidence  that  on  or  about  March  19,  1902,  the 
plaintiff,  W.  S.  Parish,  was  in  the  employ  of  the  defendant  in  the 
capacity  of  a  conductor  upon  one  of  its  freight  trains,  and  that  upon 
said  date  he  was  in  the  performance  of  his  duty  upon  a  freight  train 
running  westward  toward  the  city  of  San  Antonio,  and  that  when  said 
freight  train  was  in  or  near  the  station  of  Seguin,  it  became  plaintiff's 
duty  to  ascend  one  of  the  cars  in  said  train,  and  that  there  was  a  stirrup 
upon  said  car  for  the  purpose  of  assisting  such  ascent,  and  that,  in  the 
discharge  of  his  duty,  the  said  W.  S.  Parish  attempted  to  use  said 
stirrup  on  said  car  to  enable  him  to  ascend  said  car,  and  that,  while 
doing  so,  the  said  stirrup  on  said  car  turned  with  him,  and  caused  him 
to  fall,  and  caused  him  to  sustain  any  of  the  injuries  alleged  in  his 
petition,  and  if  you  further  believe  from  the  evidence  that  the  said 
stirrup  on  said  car  was  loose,  defective  and  insecurely  fastened  to  said 
car,  as  alleged  in  plaintiff's  petition,  and  that  by  reason  thereof  it  turned 
with  the  plaintiff  and  caused  him  to  fall,  if  you  find  it  turned  with  the 
plaintiff,  and  caused  him  to  fall,  and  that,  by  the  exercise  of  ordinary 
care  the  defendant  would  have  known  that  said  stirrup  was  in  such 
loose,  defective  and  insecure  condition,  if  you  find  it  was  in  such  con- 
dition, and  if  you  further  find  from  the  evidence  that  it  was  negligence 
on  the*part  of  the  defendant  to  permit  said  stirrup  to  be  in  such  condi- 
tion, and  that  such  negligence,  if  any,  directly  caused  plaintiff's  injuries, 
if  any,  and  if  you  further  find  that  plaintiff  was  not  guilty  of  any 
negligence,  then  I  charge  you  that  your  verdict  must  be  for  the  plain- 
tiff." It  is  observed  that  this  charge  submits  the  case  in  substantial 
accordance  with  the  allegations  of  the  petition.  It  appears  that  the 
defect  shown  by  the  testimony  was  the  absence  of  the  nut  from  a  bolt 
in  the  stirrup ;  and  that  the  effect  of  this  was  to  render  it  loose,  defective 
and  insecure.  This  did  not  vary  from  the  allegations.  The  criticism 
is  that  the  charge  submitted  the  matter  too  generally.  If  defendant  was 
not  satisfied  with  this,  it  should  have  requested  a  charge  more  specific. 
A  more  specific  instruction,  such  as  indicated  in  the  brief,  could  have 
been  given  without  its  being  inconsistent  with  the  one  that  was  given. 

The  sixth  is  that  the  court  erred  in  the  following  clause  of  the  charge : 
"If,  however,  you  believe  from  the  evidence  that  said  stirrup  was  not 
loose,  defective  and  insecurely  fastened  to  said  car,  or  if  you  believe  from 
the  evidence  that  the  defendant  was  not  guilty  of  negligence  in  per- 
mitting said  step  to  be  loose,  defective  and  insecurely  fastened  to  said 
car,  if  you  find  it  was  in  that  condition,  then  the  defendant  would  not 
be  liable  and  you  will  so  find  by  your  verdict." 

The  vices  claimed  to  exist  in  the  above  are  that  it  assumed  or  was 
calculated  to  induce  the  jury  to  take  it  for  granted  that  defendant  bad 
knowledge  of  the  alleged  defective  condition  of  the  step  and  permitted 
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it  to  be  so,  and  that  plaintiff  was  actually  injured  as  claimed.     The 
charge  is  clearly  not  subject  to  these  objections. 

The  seventh  assignment  is  not  sustained  for  the  reason  that  serious 
and  continuing  bodily  injury  will  support  a  finding  of  mental  anguish. 
(Brown  v.  Sullivan,  7\  Texas,  478;  International  &  G.  N.  lTy.  v. 
Johnson,  95  S.  W.  Rep.,  595,  and  cases  there  cited.) 

The  fourth  assignment  is  that  the  verdict  is  manifestly  excessive  in 
amount.    We  are  unable  to  so  declare  from  the  evidence. 

Affirmed. 

Writ  of  error  refused. 


Swift  &  Company  v.  Robert  M.  Murphy. 

Decided  March  13,  1907. 

1. — Perioral  Injuries — Run-Away  Hone— Issue. 

In  a  suit  for  personal  injuries  caused  by  a  runaway  horse,  evidence  re- 
viewed and  held  sufficient  to  require  the  trial  court  to  submit  to  the  jury 
the  question  whether  or  not  the  horse  had  been  hitched  as  required  by  city 
ordinance. 


In  a  suit  for  personal  injuries  caused  by  a  runaway  horse,  evidence  re- 
viewed and  held  to  justify  the  trial  court  in  submitting  to  the  jury  the  ques- 
tion whether  or  not  the  horse  in  question  was  docile  or  otherwise. 

Appeal  from  the  Forty-fifth  District  Court,  Bexar  County.  Tried 
below  before  Hon.  J.  L.  Camp. 

C.  C.  Clamp  and  Beth  8.  Searcy,  for  appellant. — The  mere  fact  that 
a  horse  runs  away  and  an  accident  occurs  will  not  justify  an  inference 
of  negligence  without  some  evidence  of  the  circumstances  under  which 
it  occurred,  and  it  is  error  for  the  court  to  assume  negligence  in  its 
charge  on  this  phase  of  the  case.  Belles  v.  Kellner,  57  L.  R.  A.,  627; 
Creamer  v.  Mcllvain,  45  L.  R.  A.,  531,  et  seq. ;  Button  v.  Frink,  51 
Conn.,  342  (50  Am.  Rep.,  24) ;  Kinnon  v.  Gilmer,  131  U.  S.,  24. 

Where  it  appears  that  the  preponderance  of  the  proof  is  not  in  favor 
of  the  party  having  the  onus,  the  verdict  should  be  against  him.  Byers 
Brothers  v.  Wallace,  87  Texas,  509;  Clark  v.  Hills,  67  Texas,  148; 
Hillard  v.  Johnson,  32  S.  W.  Rep.,  914;  International  &  G.  N.  Rv.  Co. 
v.  McCarthy,  64  Texas,  636. 

2\  H.  Ridgeway  and  T.  M.  West,  for  appellees. 

JAMES,  Chief  Justice. — Robert  M.  Murphy  sued  for  himself  and  as 
next  friend  of  his  minor  children,  Mary,  Joe  and  Robert,  for  damages 
for  injuries  alleged  to  have  been  sustained  by  them  by  a  horse  and  wagon 
belonging  to  defendants  Swift  &  Company  running  into  a  wagon  in 
which  plaintiffs  were  seated.  It  was  alleged  that  defendants'  horse 
became  frightened  and  not  being  hitched  or  sufficientlv  hitched,  ran 
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away  and  ran  into  the  wagon  occupied  by  plaintiffs,  breaking  plaintiffs' 
wagon  and  causing  plaintiffs  to  be  thrown  out  with  great  violence, 
seriously  and  permanently  injuring  them.  Besides .  negligence  in  the 
above  respect  the  petition  alleged  a  city  ordinance  which  made  it  an* 
offense  for  a  driver  to  leave  a  horse  hitched  to  a  wagon  unattended  on  the 
street  unless  hitched  with  a  strap  and  iron  weight  of  not  less  than  ten 
pounds  and  charged  negligence  in  this  respect. 

Defendants  pleaded  a  general  denial,  also  said  ordinance  and  alleged 
compliance  therewith;  that  the  horse  started  by  reason  of  a  sprinkling 
cart  throwing  water  upon  him. 

The  verdict  was  against  all  plaintiffs  except  the  infant  Robert  Murphy, 
who  was  awarded  $5,000. 

The  first  assignment  of  error  is  as  follows :  "The  court  erred  in  the 
following  paragraph  of  its  charge  to  the  jury:  If  you  find  from  the 
evidence  that  on  or  about  the  23d  day  of  December,  1905,  plaintiff 
Robert  M.  Murphy  and  his  three  minor  children,  JJary  Murphy,  Joe 
Murphy  and  Robert  Murphy,  were  in  a  vehicle  on  Blum  Street  in  the 
city  of  San  Antonio  and  that  a  certain  horse  belonging  to  defendants, 
herein,  became  frightened  and  ran  against  said  vehicle  and  that  thereby 
plaintiffs  Mary  Murphy,  Joe  Murphy  and  Robert  Murphy  were  thrown 
to  the  ground  or  pavement  and  by  reason  thereof  they  or  either  of  them 
sustained  any  of  the  injuries  complained  of  in  the  plaintiffs'  petition, 
and  you  further  find  that  the  driver  in  charge  of  said  defendants'  horse 
that  ran  against  the  said  vehicle,  left  said  horse  unattended  on  said 
street  without  being  hitched  and  that  in  leaving  said  horse  on  said 
street  without  being  hitched,  if  you  find  he  was  so  left,  defendants' 
driver  in  charge  of  said  horse  was  guilty  of  negligence  and  that  such 
negligence,  if  any,  was  the  direct  cause  of  the  injuries,  if  any,  to  said 
plaintiffs  or  either  of  them,  then  you  will  find  for  such  plaintiffs  as  you 
may  believe  from  the  evidence  have  been  damaged  thereby,  if  either',  for 
the  following  reasons: 

"(a)  Because  there  was  no  evidence  whatever  that  the  horse  of 
the  defendants  when  left  on  Bonham  Street  on  the  occasion  in  question 
was  left  unhitched  On  the  contrary  the  undisputed  testimony  shows 
that  the  horse  when  left  on  Bonham  Street  was  left  hitched  by  a  strong 
strap  fastened  to  the  bridle  and  the  other  end  of  the  strap  fastened  to  an 
eleven  pound  iron  buggy  weight. 

"(b)  Because  said  charge  assumed  a  state  of  facts  not  proven  and 
submits  the  issue  of  negligence  per  se,  when  the  undisputed  testimony 
shows  that  said  horse  was  left  hitched  with  a  strap  and  weight  as  before 
described,  and  the  only  issue  before  the  jury  was  or  could  be,  was  the 
act  of  the  defendants  in  leaving  the  horse  at  the  place  and  under  the 
circumstances  shown,  such  care  as  an  ordinarily  prudent  man  would 
exercise  under  the  same  or  similar  circumstances. 

"(c)  Because  in  telling  the  jury  that  it  was  negligence  per  se  to 
leave  the  horse  unattended  and  unhitched  the  court  placed  prominently 
before  the  jury  this  issue,  when  in  fact  the  evidence  without  the  slightest 
contradiction  showed  that  an  ordinance  of  the  city  of  San  Antonio  made 
it  lawful  for  a  driver  to  leave  his  horse  unattended  if  he  had  a  weight 
of  not  less  than  ten  pounds  attached  to  a  strap  and  the  strap  attached  to 
the  bridle  bit,  and  further  that  the  horse  when  he  was  left  on  Bonham 
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Street  was  left  hitched  with  a  weight  and  strap  as  required  by  the  city 
ordinance." 

It  will  be  noticed  that  the  charge  complained  of  authorized  a  verdict 
for  plaintiff  in  the  event  the  jury  found  that  defendants'  driver  left  the 
horse  unattended  in  the  street  without  being  hitched  and  that  in  so  doing 
they  found  he  was  guilty  of  negligence.  The  sum  of  appellants'  con- 
tentions is  that  this  was  not  an  issue  because  the  undisputed  testimony 
showed  that  the  horse  when  left  on  Bonham  Street  was  left  hitched  by 
a  strong  strap  fastened  to  the  bridle  and  the  other  end  of  the  strap 
was  fastened  to  an  eleven  pound  buggy  weight;  and  that  the  only  issue 
which  was  proper  to  submit,  would  have  been :  was  the  act  of  the  driver 
in  leaving  the  horse  at  the  place  and  under  the  circumstances  shown  such 
care  as  an  ordinarily  prudent  man  would  exercise  under  like  circum- 
stances. In  disposing  of  this  assignment  it  would  only  be  necessary  to 
show  that  there  was  testimony  indicating  that  the  horse  was  not  hitched. 
Was  there  an  issue  in  the  evidence  as  to  the  horse  being  hitched  at  all 
is  the  question? 

This  was  a  delivery  wagon  of  appellant  and  at  the  time  in  question 
it  had  stopped  on  Bonham  Street  at  the  rear  door  of  the  Menger  Hotel 
building  to  deliver  meat.  This  point  was  about  25  feet  from  the  corner 
of  Bonham  and  Crockett  Streets,  and  the  wagon  in  which  plaintiffs 
were  was  standing  on  Crockett  Street  about  100  feet  from  said  corner. 
The  horse,  a  large,  powerful  one,  ran  away  with  the  delivery  wagon, 
around  said  corner  up  Crockett  Street  towards  Alamo  Plaza  and  ran  into 
plaintiffs'  wagon  and  threw  out  its  occupants.  The  substance  of 
Murphy's  testimony  was  that  the  horse  had  no  strap  on  him  when  he  ran 
into  his  wagon.  A  witness,  Geyer,  testified  in  substance  that  he  was 
standing'  right  back  of  the  Menger  Hotel  when  the  horse  came  around 
the  corner  and  he  had  no  weight  on  him.  The  witness  Stryke,  driver  of 
a  city  sprinkling  wagon,  testified  to  passing  by  the  place  when  the  horse 
was  standing  and  didn't  notice  the  horse  hitched.  The  testimony  of 
this  witness  on  this  subject  however  would  indicate  that  he  did  not 
notice  whether  he  was  hitched  or  not,  because  he  was  not  noticing  at  all 
and  therefore  little  or  no  weight  is  attached  to  his  statement.  But  the 
testimony  of  the  other  two  witnesses  above  mentioned  went  to  show  that 
at  the  time  the  horse  turned  the  corner  there  was  no  strap  to  him.  There 
was  no  effort  to  claim  that  the  strap  had  broken  or  broken  loose.  On 
the  contrary  the  driver  testified  that  he  attached  the  strap  and  weight 
to  the  horse  and  that  it  never  did  come  off.  Prank  Stanush,  the  store- 
keeper of  the  hotel,  testified  that  he  saw  the  horse  turn  the  corner  and 
the  horse  was  pulling  the  weight.  Another  witness,  Hutchison,  testified 
that  the  horse  had  a  weight  to  him  when  he  ran  into  plaintiffs'  wagon. 

We  think  we  need  not  go  further  than  this  in  the  effort  to  discover  the 
existence  of  testimony  to  support  the  inference  that  the  horse  when  he 
started,  was,  in  reference  to  being  hitched,  in  the  same  condition  he 
was  when  he  turned  the  corner,  and  when  he  threw  himself  upon  plain- 
tiffs' wagon.  The  issue  as  made  by  the  witnesses  did  not  well  admit  of 
any  theory  that  the  horse  was  hitched  with  strap  and  weight  and  that 
the  horse  broke  loose,  or  that  the  strap  became  detached  from  the  horse 
after  he  started.  If  the  horse  had  no  strap  on  him  when  he  struck  the 
wagon,  he  had  none  on  him  when  he  started,  or  vice  versa,  and  there  was 
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testimony  supporting  either  view  of  the  issue.  We  therefore  overrule 
the  first  assignment. 

The  second  assignment  is  as  follows:  "Or  if  you  find  that  def end- 
ants'  driver  in  charge  of  said  horse  left  said  hOrse  with  a  strap  and 
weight  attached  to  him  for  the  purpose  of  holding  him  during  his 
absence  and  you  further  find  that  in  so  doing,  if  you  find  he  did,  he  was 
guilty  of  negligence  and  that  such  negligence,  if  any,  was  the  direct 
cause  of  plaintiff's  injuries,  if  any,  then  you  will  find  for  plaintiffs  or 
either  of  them  as  you  may  believe  from  the  evidence  has  been  damaged 
thereby,  if  either,  (a)  Because  the  defendant  could  not  be  guilty  of 
negligence  nor  would  it  be  liable  if  the  driver  left  the  horse  hitched 
as  described  and  the  horse  was  a  gentle  horse,  in  the  absence  of  some 
evidence  showing  that  the  horse  was  wild  or  unruly  or  was  a  runaway 
or  ever  tried  to  run  away  prior  to  said  date,  (b)  Because  said  charge 
is  not  the  law  of  this  case  and  placed  the  issue  of  the  negligence  of  the 
defendants  too  prominently  before  the  jury  and  enabled  them  to  find 
a  verdict  against  the  defendants  upon  a  wrong  theory  of  the  negligence 
of  the  defendants." 

The  assignment  must  be  tested  by  the  propositions  advanced  in  the 
brief  and  they  are,  1st:  "The  mere  fact  that  a  horse  runs  away  and 
an  accident  occurs  will  not  justify  an  inference  of  negligence  without 
some  evidence  of  the  circumstances  under  which  it  occurred,  and  it  was 
error  for  the  court  to  assume  negligence  in  its  charge  on  this  phase  of 
the  case."  And  2d.  "Negligence  will  not  be  inferred  against  the  owner 
of  a  team  of  horses  from  the  mere  fact  that  they  cause  damage  by 
running  away."  The  point  seems  from  the  brief  to  be,  as  expressed  in 
appellants'  argument,  that  the  testimony  shows  beyond  question  that 
the  horse  was  a  gentle,  tractable  animal,  never  having  run  away  before 
or  since,  though  driven  through  the  streets  of  San  Antonio  almost  two 
months,  stopping  daily  at  a  number  of  places,  hitched  in  the  same 
manner,  and  that  on  this  occasion  a  street  sprinkler  had  just  passed 
and  that  the  sides  of  the  horse  and  the  wagon  were  wet  and  the  ground 
where  the  horse  had  been  standing  was  wet,  therefore,  the  charge  was 
error. 

It  is  difficult  to  see  how  it  could  be  asserted  that  the  fact  that  the 
horse  was  docile  and  had  evinced  no  disposition  to  scare  or  run  away 
was  shown  beyond  question,  in  view  of  the  following  evidence:  The 
aforesaid  witness,  Stanush,  stated  that  this  driver  was  always  very  par- 
ticular about  the  horse,  because  the  horse  was  always  trying  to  run  away 
from  a  wagon  or  something  that  would  scare  him.  The  witness  Stryke, 
who  drove  the  sprinkling  wagon  testified  that  he  threw  no  water  onthe 
horse,  that  he  cut  the  water  off  as  he  passed  and  after  he  passed  he  turned 
it  on  again,  that  he  had  seen  the  horse  lots  of  times,  that  he  generally 
paid  careful  attention  to  this  horse,  and  never  put  any  water  on  him. 
"When  you  see  an  animal  that  is  kinder  skittish  you  don't  want  to  make 
any  runaways.'.'  "As  a  general  rule  I  see  a  kinder  skittish  looking  horse 
I  cut  the  water  off."  The  impression  made  upon  the  witness'  mind 
from  seeing  the  animal,  as  he  said  often,  was  that  he  was  skittish.  The 
existence  of  this  evidence  seems  to  us  to  leave  appellants'  contentions 
without  the  basis  they  claim  for  this  assignment. 

The  third  assignment  complains  of  the  verdict  being  contrary  to  a 
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charge  which  defendant  had  asked  and  which  the  court  inserted  in  the 
general  charge,  as  follows:  "You  are  further  instructed  that  if  you 
find  from  the  evidence  that  the  horse  driven  by  the  defendants'  driver 
on  the  23d  day  of  December,  1905,  was  a  gentle  animal,  and  if  you 
further  believe  from  the  evidence  that  said  horse  was  hitched  with  a 
strap  and  weight  at  the  time  he  started,  and  you  further  believe  from  the 
evidence  that  said  hitching  strap  and  weight  was  such  a  hitching  strap 
and  weight  as  an  ordinarily  prudent  man  under  the  same  or  similar 
circumstances  would  have  used,  then  you  will  render  a  verdict  in  favor 
of  the  defendants  herein."  This  assignment  is  disposed  of  by  the  evi- 
dence shown  in  connection  with  the  preceding  assignments. 

The  fourth  assignment  is  that  the  verdict  is  contrary  to  the  evidence, 
and  it  is  overruled.  In  regard  to  the  fifth  we  are  unable  to  declare  that 
the  verdict  in  any  manner  indicates  that  it  was  the  result  of  passion 
and  prejudice,  or  that  it  was  against  the  preponderance  of  the  evidence. 
Judgment  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Galveston,  Harrisburg  &  San  Antonio  Railway  Company  v. 

George  B.  Worcester. 

Decided  March  13,  1907. 

1.— Personal  Injuries — Charge — Contributory  Negligence  and  Assumed  Bisk. 

In  a  suit  for  personal  injuries  a  charge  by  the  court  that  the  plaintiff 
was  entitled  to  recover  if  the  jury  found  certain  facts  to  exist  unless  they 
"further  believe  from  the  evidence  that  plaintiff  was  guilty  of  contributory 
negligence  and  that  he  assumed  the  risk/'  held  not  subject  to  the  ob- 
jection that  the  charge  required  the  jury  to  find  that  plaintiff  was  guilty  not 
only  of  contributory  negligence,  but  that  he  also  assumed  the  risk  which  re- 
sulted in  his  injury  before  they  could  find  for  defendant.  Galveston,  H.  &  8. 
A.  Ry.  Co.  v.  Cherry,  98  S.  W.  Rep.,  900,  followed. 

2. — Assignments  of  Error — Grouping. 

Where  assignments  of  error  involve  separate  and  distinct  rulings  of  the 
court,  and  the  same  points  do  not  arise  from  nor  can  they  be  stated  as  propo- 
sitions under  each,  such  assignments  can  not  be  properly  grouped  in  the  brief. 

3. — Special  Charges— Notation  TTpon. 

The  giving  or  refusal  of  requested  instructions  can  not  be  considered  on 
appeal  unless  the  action  of  the  trial  judge  concerning  the  same  be  noted 
thereon  and  signed  by  him.  Notations  upon  the  margin  of  the  transcript  by 
the  clerk  can  not  be  given  any  effect. 

Appeal  from  the  District  Court  of  Kinney  -County.  Tried  below 
before  Hon.  B.  C.  Thomas. 

Baker,  BotU,  Parker  &  Garwood  and  Qarrett  &  Davis,  for  appellant. — 
That  the  court  erred  in  the  fifth  paragraph  of  its  charge,  cited :  Liver- 
pool L.  &  Q.  Ins.  Co.  v.  Joy,  62  S.  W.  Rep.,  546 ;  Davis  v.  Missouri,  K. 
ft  T.  Ry.  Co.,  17  Texas  Civ.  App.,  200;  San  Antonio  &  A.  P.  Ry.  v. 
Robinson,  73  Texas,  284 ;  Baker  v.  Ashe,  80  Texas,  361 ;  Texas  &  N.  O. 
Ry.  v.   Conroy,  83  Texas,  214;  Gonzales  v.   Adoue,   94   Texas,   125; 
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Kershner  v.  Latimer,  64  S.  W.  Rep.,  237;  Missouri,  K  ft  T.  By.  v. 
Wolf,  89  S.  W.  Bep.,  778;  Texas  &  P.  By.  v.  Berry,  72  S.  W.  Bep., 
423;  Missouri,  K.  ft  T.  By.  v.  Bodgers,  89  Texas,  675;  Willoughby  v. 
Townsend,  18  Texas  Civ.  App.,  724;  International  ft  O.  N.  By.  y. 
Lehman,  66  S.  W.  Bep.,  215. 

The  court  erred  in  the  second  paragraph  of  its  charge  in  defining 
what  constitute^  proximate  cause,  and  in  not  giving  defendant's  special 
charge  number  10,  correcting  said  error,  in  this:  The  court's  main 
charge  defines  proximate  cause  as  the  direct  or  sole  cause,  without  which 
the  injury  would  not  have  happened,  while  the  refused  charge  instructs 
the  jury  that  the  term  proximate  cause  means  that  cause  which,  uninter- 
rupted by  any  efficient  intervening  cause,  leads  directly  to  and  causes 
the  result  as  a  natural  sequence,  and  but  for  such  cause  the  accident 
would  not  have  happened,  and  explained  that  term  as  applied  to  the 
facts  upon  the  issue  of  negligence  involved.  Gonzales  v.  City  of  Gal- 
veston, 84  Texas,  7 ;  Houston  ft  T.  C.  By.  Co.  v.  Oram,  92  S.  W.  Sep., 
1029 ;  Bice  v.  Dewberry,  93  S.  W.  Bep.,  719 ;  Johnson  v.  Gulf,  C.  ft 
S.  P.  By.,  2  Texas  Civ.  App.,  139. 

The  court  erred  in  giving  in  charge  to  the  jury  the  eleventh  paragraph 
of  the  court's  main  charge,  which  is  as  follows : 

"You  are  instructed  that  the  evidence  admitted  before  you  as  to  the 
statement  claimed  to  have  been  made  by  Del  Bond  the  next  day  after 
the  accident  occurred,  was  only  admitted  for  the  purpose  of  affecting 
the  credibility,  of  said  witness  Bond,  and  you  wiH  consider  the  evidence 
as  to  said  statement  in  determining  the  credibility  of  the  testimony 
deposed  to  by  said  witness  Del  Bond  before  you  but  for  no  other  pur- 
pose." Houston,  E.  &  W.  T.  By.  v.  Bunnels,  92  Texas,  305;  Hulburt 
v.  Boaz,  4  Texas  Civ.  App.,  371;  Davidson  v.  Wallingford,  88  Texas, 
624;  Kershner  v.  Latimer,  64  S.  W.  Bep.,  237. 

The  court  erred  in  refusing  to  give  in  charge  to  the  jury  defendant's 
special  charge  number  9,  which  is  as  follows : 

"In  this  case  the  defendant  claims  that  at  the  time  of  the  accident  to 
plaintiff  he  was  under  the  influence  of  intoxicating  liquors,  taken  while 
on  duty,  in  violation  of  one  of  its  rules;  and  plaintiff,  while  denying 
this  is  true,  says  also  that  the  rule  in  question  had  been  frequently 
violated,  to  the  knowledge  of  defendant,  and  that  defendant  permitted 
this,  and  thereby  relaxed  or  abrogated  the  rule,  and  the  same  was  not, 
therefore,  of  binding  force  as  a  rule.  On  this  matter  you  are  charged 
that,  in  order  to  hold  that  a  rule  has  been  relaxed  or  abrogated  by 
acquiescence  in  its  violation,  it  is  necessary  to  show  that  the  violation 
was  not  only  frequent,  but  that  this  fact  was  either  actually  known  by 
some  officer  or  agent  of  defendant,  whose  duty  it  was  to  enforce  the  rule, 
or  that  the  rule  was  so  frequently  or  openly  violated  that  defendant's 
officers  or  agents,  whose  duty  it  was  to  enforce  the  rule,  must,  in  the 
proper  discharge  of  their  duty,  have  knowledge  of  its  violation;  and  it 
must  further  appear  that  the  violations  of  the  rule  were  not  protested 
against,  but  were  consented  to  by  actual  or  tacit  consent;  there  is  no 
proof  of  actual  consent  to  its  violation,  and  no  amount  of  a  violation 
of  a  rule  will  amount  to  a  relaxation  of  a  rule  where  the  facts  do  not 
show  a  knowledge  of  the  condition,  either  actual  or  constructive,  as 
above  described,  on  the  part  pf  the  agent  or  officer  of  the  defendant, 
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whose  duty  it  was  to  enforce  the  rule,  and  where  the  facts  do  not  also 
show  either  actual  or  tacit  consent  to  such  violation,  if  any.  Applying 
this  rule  of  law  to  the  facts  in  this  case,  on  this  issue  you  are  charged 
that  even  though  you  should  find  that  the  said  rule  forbidding  employes 
of  defendant  from  drinking  intoxicating  liquors  while  on  duty,  was 
frequently  violated,  nevertheless  you  are  not  authorized  to  say  that  the 
rule  was  relaxed  or  abrogated,  nor  had  the  plaintiff  a  right  to  so  assume 
if  he  knew  that  the  rule  was  still  insisted  upon,  or  unless  such  violation 
of  the  rule,  if  any,  were  actually  known  to  officers  or  agents  of  defend- 
ant, whose  duty  it  was  to  enforce  the  rule,  or  that  these  violations,  if 
any,  were  so  common  and  open  that  in  the  proper  discharge  of  their 
duties,  the  officers  and  agents  of  defendant,  whose  duty  required  them 
to  enforce  said  rule,  must  have  known  of  it  and  neglected  to  protest 
against  it  and  forbid  it." 

Sanford  &  Douglas,  Joseph  Jones,  George  M.  Thurmond,  Moore  & 
McDowell,  Perry  J.  Lewis  and  H.  0.  Carter,  for  appellee. 

NEILL,  Associate  Justice. — This  is  an  appeal  from  a  judgment  of 
$17,000  damages  rendered  against  appellant  for  personal  injuries. 

Though  several  grounds  of  negligence  were  averred  by  the  plaintiff, 
gnly  one  was  submitted  to  the  jury,  and  it  alone  need  be  stated  in  re- 
citing the  pleadings  of  the  parties.  Plaintiff  alleged  that  on  December 
1,  1902,  while  in  the  employ  of  defendant  as  a  switchman  engaged  in 
the  operation  of  trains  in  its  yards  at  Eagle  Pass,  he  was,  while  at- 
tempting in  the  discharge  of  his  duty  to  board  one  of  its  trains,  thrown 
underneath  by  defendant's  negligence  and  his  right  leg  so  badly  crushed 
and  mangled  as  to  require  its  amputation  at  the  knee.  That  in  his 
effort  to  board  the  train  he  seized  the  handhold,  and,  in  attempting  to 
step  on,  his  foot  slipped  on  the  muddy  ground,  and,  at  the  same  time, 
defendant's  employes  operating  the  train  negligently  caused  or  per- 
mitted it  to  be  thrust  backwards  or  lunged  with  great  suddenness  and 
unusual  violence,  and  that  such  negligent  thrusting  back  and  lunging 
of  the  train  broke  his  hold  and  threw  him  under  the  train  whereby  his 
leg  was  crushed  as  aforesaid. 

The  defendant,  after  interposing  a  general  denial,  pleaded  contribu- 
tory negligence  and  assumed  risk. 

Conclusions  of  Fact  The  evidence  is  reasonably  sufficient  to  prove 
that  plaintiff  sustained  the  injuries  alleged  and  that  they  were  directly 
caused  by  the  negligence  of  defendant's  servants  in  operating  the  train 
as  above  set  forth ;  and  that  he  was  guilty  of  no  negligence  proximately 
contributing  to  his  injuries,  and  that  they  were  not  the  result  of  any  risk 
assumed  by  him  as  incident  to  his  employment;  and  that  by  reason  of 
the  injuries  so  negligently  inflicted  by  the  defendant  he  has  been 
damaged  in  the  amount  found  by  the  jury. 

Conclusions  of  Law. — 1.  The  first  assignment  of  error  is  directed 
against  the  fifth  paragraph  of  the  court's  charge,  which  is  as  follows: 
"If  you  believe  from  the  evidence  that  on  or  about  the  first  day  of 
December,  1902,  the  plaintiff  was  in  the  employ  of  the  defendant  in  the 
capacity  of  a  switchman  in  its  yards  at  Eagle  Pass,  and  that  on  said 
date  it  became  plaintiff's  duty  to  board  a  moving  train  of  cars  in  said 
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yard,  and  that  he  did  attempt  to  board  one  of  the  cars  in  said  train;  and 
you  further  believe  Jrom  the  evidence  that  when  plaintiff  attempted  to 
board  said  car,  he  seized  upon  a  perpendicular  handhold  and  his  foot 
slipped;  and  you  further  believe  from  the  evidence  that  while  he  was 
endeavoring  to  maintain  himself  upon  said  perpendicular  handhold, 
that  the  defendant's  employes  who  were  engaged  in  the  operation  of  said 
train,  thrust  said  train  backwards,  with  great  suddenness  and  unusual 
violence;  and  you  further  believe  from  the  evidence  that  the  defendant's 
said  servants  were  guilty  of  negligence  by  reason  of  the  suddenness  and 
violence  with  which  they  thrust  said  train  backwards,  if  it  was  so  thrust 
backwards,  and  that  said  negligence,  if  any,  directly  caused  the  plaintiff 
to  fall  and  be  injured  as  alleged  in  his  petition,  and  you  further  believe 
from  the  evidence  that  plaintiff  was  not  guilty  of  contributory  negligence 
and  that  he  did  not  assume  the  risk  then  I  charge  you  that  your  verdict 
must  be  for  the  plaintiff." 

The  contention  is  that  the  error  consists  in  the  use  of  the  words :  "and 
you  further  believe  from  the  evidence  that  plaintiff  was  not  guilty  of 
contributory  negligence  and  that  he  did  not  assume  the  risk,  then  I 
charge  you  that  your  verdict  must  be  for  the  plaintiff,"  appearing  in  the 
last  two  clauses  of.  the  paragraph,  "because"  (quoting  from  appellant's 
first  proposition  under  the  assignment),  "the  charge  instructs  the  jury 
that  the  plaintiff  was  entitled  to  recover  on  the  facts  stated,  unless  the 
jury  should  further  find  that  the  plaintiff  was  guilty  of  contributory 
negligence  and  assumed  risk,  whereas,  under  the  law,  plaintiff  was  not 
entitled  to  recover  if  he  was  guilty  of  either  contributory  negligence,  or 
if  he  assumed  the  risk."  This  embodies  the  substance  of  the  other  two 
propositions  under  the  assignment.  The  same  objection  was  made  to  a 
similar  charge  in  the  case  of  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Cherry, 
98  S.  W.  Rep.,  900,  which  this  court  disposed  of  by  saying :  "The  charge 
in  our  opinion  was  not  subject  to  be  understood  as  appellant  contends. 
The  impression  it  conveyed  was"  that  plaintiff  could  recover  unless  the 
jury  believed  he  was  not  guilty  of  contributory  negligence  and  did  not 
assume  the  risk.  Under  this  charge  they  had  to  find  both  in  order  to 
find  for  plaintiff."  As  an  application  for  a  writ  of  error  was  denied  by 
the  Supreme  Court  in  that  case,  it  is  deemed  conclusive  against  ap- 
pellant's contention  in  this  one. 

2.  It  is  asserted  in  appellant's  brief  that  the  second  and  third  as- 
signments of  error  relate  to  the  same  matter,  and  they  are  considered 
together  therein  with  one  proposition  asserted  under  them.  We  do  not 
take  them  to  be  such  as,  under  the  rules  of  this  court,  can  be  grouped, 
for  they  involve  separate  and  distinct  rulings  of  the  court  and  the  same 
points  do  not  arise  from  nor  can  they  be  stated  as  propositions  under 
each.  (Galveston,  H.  &  S.  A.  Rv.  Co.  v.  Fales,  77  S.  W.  Rep.,  235; 
Houston  &  T.  C.  R.  Co.  v.  De  Berry,  78  S.  W.  Rep.,  737;  Evans  v. 
Jackson,  92  S.  W.  Rep.,  48),  for  one  complains  of  the  definition  con- 
tained in  the  court's  general  charge  of  proximate  cause,  and  the  other  of 
the  failure  of  the  court  to  give  a  special  charge  defining  proximate  cause 
and  applying  it  to  a  state  of  facts  claimed  by  defendant  to  constitute 
such  negligence  on  the  part  of  the  plaintiff.  If  they  should  be  held  to 
involve  the  same  points,  it  would  only  be  necessary  to  consider  one  of 
the  assignments;  for  the  disposition  of  one  would  dispose  of  the  other. 
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If,  then,  they  could  be  considered  together,  it  would  be  sufficient  to  say 
that  the  definition  of  proximate  cause  is  in  the  exact  language  given  in 
the  case  of  Texas  &  N.  0.  Ey.  v.  Black,  44  S.  W.  Rep.,  673,  which  was 
approved,  in  order  to  dispose  of  both ;  for  this  is  the  only  point  involved 
in  the  second  assignment  of  error  which  is  grouped  with  the  third. 
Besides,  the  third  assignment  of  error  could  not  be  sustained  if  it  were 
presented  in  appellant's  brief  in  such  a  manner  as  would  entitle  it  to 
consideration,  because  the  record  shows  a  material  difference  in  the 
special  charge  as  embraced  in  it  from  the  one  which  was  really  requested 
and  refused. 

3.  While  it  appears  from  the  record  that  the  special  charge  which  the 
fourth  assignment  of  error  complains  of  the  court's  giving  at  plaintiff's 
request,  was  filed,  it  is  not  authentically  shown*  that  it  was  given  the 
jury.  Article  1320,  Revised  Statutes,  requires  that  the  trial  judge  shall 
note  distinctly  which  special  charges  he  gives  and  refuses,  and  shall 
subscribe  his  name  thereto.  It  is  apparent  from  the  record  that  this 
special  charge  bears  no  notation  of  the  trial  judge  with  his  name  signed 
thereto  as  required.  This  should  be  taken  as  conclusive  that  it  was  not 
given,  notwithstanding  the  annotation  on  the  margin  of  the  record  oppo- 
site the  charge,  that  it  was  given.  No  annotation  made  by  the  clerk  or 
any  one  else  upon  the  transcript  of  the  record  can  be  taken  to  show  what 
was  done,  when  the  record  itself  fails  to  show  or  disclose  it.  If  the 
charge  was  in  fact  given,  it  should  appear  from  the  record  that  it  was 
done  in  the  manner  required  by  law. 

4.  Nothing  is  better  settled  than,  that  when  evidence  is  admissible 
only  for  a  particular  purpose,  it  is  proper  for  the  court  in  its  charge  to 
confine  the  jury  in  its  consideration  of  it  to  the  purpose  for  which  it  was . 
admitted.     Therefore  we  overrule  the  fifth  assignment  of  error  which 
complains  of  the  court's  doing  this  very  thing. 

5.  There  was  no  error  in  this  part  of  the  court's  charge:  "If  you 
find  that  it  was  negligence  on  the  part  of  the  plaintiff  to  attempt  to 
board  the  car  at  the  time,  in  the  manner,  or  under  the  circumstances 
under  which  you  find  that  he  did  attempt  to  board  said  car,  and  that 
such  negligence,  if  any,  proximately  caused  or  contributed  to  cause  the 
accident  and  plaintiff's  injury,  you  will  return  a  verdict  for  the  de* 
fendant,"  which  is  complained  of  by  the  sixth  assignment  of  error. 

6.  Defendant's  special  charge  number  2,  claimed  by  the  seventh  as- 
signment to  have  been  erroneously  refused,  appears  word  for  word  in 
the  eighth  paragraph  of  the  court's  charge,  and  to  have  given  it  would 
have  been  a  mere  repetition. 

7.  The  appellant  has  withdrawn  the  eighth  assignment  of  error,  and 
requests  that  it  be  not  considered.    We  cheerfully  grant  the  request. 

8.  What  is  denominated  special  charge  number  9,  might  be  regarded 
and  considered  a  pretty  good  argument  for  the  defendant,  if  it  were 
shown  there  was  evidence  upon  which  it  could  be  based ;  but  it  can  not 
be  regarded  as  law  which  should,  in  any  event,  be  given  in  charge  to  a 
jury.  Therefore,  the  ninth  assignment,  which  complains  of  the  court's 
refusing  it,  is  overruled. 

9.  The  tenth  assignment  of  error  assails  an  argument  of  appellee's 
counsel  that  does  not  legally  appear  from  the  record  to  have  been  made, 
and  it  is,  therefore,  overruled. 
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10.  Our  conclusions  of  fact  dispose  of  assignments  of  error  from  the 
eleventh  to  the  fifteenth  inclusive,  all  of  which  are  directed  against  the 
sufficiency  of  the  evidence  to  sustain  the  verdict,  adversely  to  the  ap- 
pellant. 

11.  There  was  no  error  in  the  court's  giving  this  charge:  "In  this 
case  I  charge  you  that  the  burden  of  proof  is  upon  the  defendant  to 
establish  contributory  negligence,  but  in  reaching  the  conclusion  upon 
such  issue,  you  must  take  into  consideration  all  the  evidence  which  is 
before  you/'    The  judgment  is  affirmed. 

Affirmed. 
Writ  of  error  refused. 


Alma  M.  Carpenter  v.  Has  Landry  et  al. 

Decided  March  16,  1907. 
1. — Injunction — Demurrer — Ret  Adjudicate. 

A  judgment  rendered  upon  general  demurrer  to  a  petition  for  injunction 
is  as  final  and  conclusive  of  the  issues  involved  as  if  rendered  upon  a  hearing 
of  the  facts,  and  if  not  appealed  from  is  a  bar  to  another  suit  between  the 
same  parties  upon  the  same  cause  of  action. 

Appeal  from  the  District  Court  of  Jeflferson  County.  Tried  below 
before  Hon.  W.  H.  Pope. 

C.  W.  Nugent,  for  appellant. — When  a  general  demurrer  is  sustained 
and  judgment  rendered  thereon,  and  plaintiff  does  not  answer,  and 
judgment  is  rendered  thereon  dismissing  the  suit,  the  judgment  is  not 
'res  adjudicata.  Hardy  v.  Broaders,  35  Texas,  676 ;  Burney  v.  Cook,  13 
Texas,  588;  Laredo  v.  Martin,  52  Texas,  548;  Ellis  v.  Harrison,  56 
S.  W.  Eep.,  593;  Grigsby  v.  Bowles,  15  S.  W.  Kep.,  31;  Scherff  v. 
Missouri  P.  Ry.  Co.,  17  S.  W.  Eep.,  39 ;  Kopf  v.  Huckins,  11  Texas  Civ. 
App.,  88;  Phillipowski  v.  Spencer,  63  Texas,  604. 

O'Brien,  John  &  O'Brien,  4.  T.  Watts  and  D.  F.  Singleton,  for  ap- 
pellees. 

PLEASANTS,  Associate  Justice. — This  suit  was  brought  by  ap- 
pellant to  enjoin  the  sale  under  execution  of  a  tract  of  402  2-10  acres  of 
land  owned  by  her  and  situate  in  Jefferson  County.  The  defendants  in 
the  suit  were  Bas  Landry,  sheriff  of  Jefferson  County,  and  the  First 
National  Bank  of  Sour  Lake  and  George  Armstrong,  its  president,  said 
bank  being  the  plaintiff  in  the  judgment  upon  which  the  execution 
issued  under  which  the  sale  was  advertised  to  be  made. 

The  ground  upon  which  the  injunction  was  asked  was  that  the  land 
was  the  separate  property  of  Mrs.  Carpenter,  and  that  the  judgment  upon 
which  the  execution  issued  was  only  against  her  husband,  F.  H.  Car- 
penter, and  was  obtained  upon  a  community  indebtedness  for  which  her 
separate  estate  was  not  liable.  In  addition  to  the  question  of  separate 
property  of  the  wife,  appellant  further  pleaded  that  a  sale  of  her  said 
property  would  cast  a  cloud  upon  her  title,  and  would  otherwise  result 
in  irreparable  damage  to  her  in  her  property  rights. 
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* 
Defendants   (appellees)   answered  by  general  and  special  exceptions 

and  general  denial,  and  also  specifically  pleaded  res  ad  judicata,  claiming 

that  a  former  order  or  decree  of  the  District  Court  of  Hardin  County, 

Texas,  dissolving  a  temporary  or  interlocutory  injunction,  and  dismissing 

an  injunction  proceeding  touching  the  same  debt  and  levy  oh  the  same 

farm  was  final  and  conclusive  of  the  issues  herein,  and  asked  that  this  suit 

be  abated  upon  their  plea  of  res  adjudicata. 

The  trial  in  the  court  below  was  without  a  jury  and  resulted  in  a 
judgment  in  favor  of  defendants. 

This  suit  was  filed  on  the  24th  of  November,  1905.  The  record  shows 
that  in  a  suit  between  the  same  parties  in  the  District  Court  of  Hardin 
County  upon  the  identical  cause  of  action  asserted  in  this  suit  the  fol- 
lowing judgment  was  rendered  upon  the  19th  of  October,  1905:  ™On 
this  day  this  cause  cairie  on  to  be  heard  and  both  parties  announced  ready 
for  trial,  and  after  hearing  the  defendants*  demurrers  and  the  plaintiff's 
petition  and  the  argument  of  the  same  the  court  is  of  the  opinion  that 
the  law  is  for  the  defendant. 

"It  is  therefore  considered  by  the  court  that  defendants'  demurrers 
both  special  and  general,  be  and  the  same  are  hereby  sustained  and  the 
injunction  heretofore  granted  herein  is  hereby  dissolved  and  plaintiff's 
suit  dismissed.  It  is  further  ordered  that  the  defendants,  First  National 
Bank  of  Sour  Lake,  Geo.  W.  Armstrong  and  Eas  Landry,  go  hence  with- 
out day  and  recover  of  and  from  Mrs.  Alma  M.  Carpenter  and  P.  H. 
Carpenter  all  costs  in  this  behalf  expended  for  which  let  execution  issue. 
To  all  of  which  plaintiff  in  open  court  excepts."  This  judgment  was  not 
set  aside  nor  appealed  from  and  is  still  a  valid  and  subsisting  judgment. 

It  is  settled  law  in  this  State  that  a  judgment  sustaining  a  general 
demurrer  is  as  final  and  conclusive  as  if  rendered  upon  a  hearing  of  the 
facts,  and  if  such  judgment  is  not  appealed  from  the  plaintiff  is  thereby 
precluded  from  recovery  in  another  suit  between  the  same  parties  upon 
the  cause  of  action  to  which  such  demurrer  has  been  sustained.  (Dixon 
v.  Zadek,  59  Texas,  529;  Bomar  v.  Parker,  68  Texas,  435;  Schcrff  v. 
Missouri  Pac.  Ey.  Co.,  81  Texas,  472.) 

The  judgment  rendered  by  the  District  Court  of  Hardin  County  should 
not  have  dismissed  plaintiff's  suit  without  giving  her  an  opportunity  to 
amend  her  petition,  but  this  error  would  not  affect  the  finality  or  con- 
clusiveness of  the  judgment  and  could  only  be  taken  advantage  of  on 
appeal  from  said  judgment. 

The  plea  of  res  adjudicata  having  been  sustained  by  the  undisputed 
evidence  the  trial  court  could  have  rendered  no  other  judgment  than  one 
in  favor  of  defendants,  and  therefore  it  is  unnecessary  to  pass  upon  the 
other  questions  presented  by  appellant's  brief. 

The  judgment  of  the  court  below  must  be  affirmed  and  it  has  been  so 
ordered. 

Affirmed. 
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Jakes  A.  Openshaw  v.  Collin  Rickmeyer  et  al. 

Decided  March  16,  1907. 

1. — Petition^-Specinc  Allegations — Illiteracy — Demurrer. 

Where,  in  a  suit  to  annul  a  deed,  which  was  alleged  to  have  been  obtained 
by  fraud,  and  to  have  been  intended  by  the  parties  as  a  mortgage  to  secure 
certain  items  of  indebtedness  due  by  the  grantor  to  the  grantee  and  which 
had  been  paid,  it  appeared  from  the  petition  that  the  plaintiffs  were  illiterate 
and  unable  to  give  the  dates  and  amounts  of  the  various  payments  made  by 
them,  and  it  was  asked  in  the  petition  that  the  defendants  be  required  to 
render  a  full  account  of  the  payments  received,  a  special  exception  to  the 
petition  on  the  ground  that  it  was  not  more  specific  in  its  allegations  as  to 
the  dates  and  amounts  of  payments  was  properly  overruled. 

ft. — Deed  as  Xortgage — Limitation. 

Where  a  deed  absolute  in  form  was  in  fact  a  mortgage  limitation  against 
a  suit  to  cancel  the  same  will  not  begin  to  run  until  the  mortgage  debt  is 
paid,  or  until  the  grantee  refused  to  allow  the  grantor  to  redeem  the  property. 

3. — Deed — Misdescription — Correction. 

A  court  of  equity  will  correct  a  mistake  in  the  description  of  property  in 
a  deed  and  make  the  instrument  conform  to  the  intention  of  the  parties,  and 
this  even  where  the  deed  is  executed  by  a  married  woman.        • 

4. — Homestead — Mortgage. 

In  a  suit  to  cancel  a  mortgage  upon  the  homestead  the  defendant  may 
have  personal  judgment  for  such  indebtedness  as  may  be  due  by  the  plaintiff 
not  barred  by  limitation,  but  no  lien  should  be  fixed  upon  the  homestead  except 
for  such  indebtedness  as  the  homestead  may  be  lawfully  subjected  to. 

5. — Taxes — Redemption  by  Third  Party. 

Where  a  third  party  redeems  a  homestead  from  tax  sale,  at  the  request 
of  the  owner,  and  takes  the  deed  in  his  own  name,  he  holds  it  in  trust  for  the 
owner. 

Error  from  the  District  Court  of  Harris  County.  Tried  below  before 
Hon.  W.  P.  Hamblen. 

Ttowe  &  Rowe,  for  plaintiff  in  error. — When  a  suit  is  instituted  more 
than  four  years  after  the  execution  of  a  conveyance,  which  has  for  its 
purpose  the  cancellation  or  construing  of  a  conveyance,  the  petition  not 
only  must  show  "want  of  knowledge,  but  must  show  that  they  acted 
promptly  after  learning  the  fact,  and  could  not  have  learned  the  fact  by 
ordinary  diligence  sooner.  Vodrie  v.  Tynan,  57  S.  W.  Rep.,  680;  Cooper 
v.  Bee,  75  Texas,  114 ;  Groesbeck  v.  Crow,  91  Texas,  74. 

The  court  should  have  permitted  the  evidence  offered  by  the  defendant 
Openshaw  to  go  to.  the  jury,  under  appropriate  instructions,  wherein  he 
offered  to  show  what  was  the  real  grant  intended  by  Rickmeyer  and  wife, 
in  the  mechanic's  lien;  that  is,  it  was  permissible  for  him  to  show  that 
lot  3,  in  block  293,  was  the  land  conveyed  by  the  lien,  instead  of  block 
12,  as  upon  the  face  of  the  instrument  there  was  no  patent  ambiguity, 
and  the  defect  being  latent  evidence  extraneous  from  the  record  should 
have  been  permitted  to  show  the  real  grant  and  intent  of  the  parties. 
Kingston  v.  Pickins,  46  Texas,  99;  Giddings  v.  Day,  84  Texas,  605; 
Houston  v.  Myers,  88  Texas,  129;  Camley  v.  Stanford,  10  Texas,  550; 
Ragsdale  v.  Robinson,  48  Texas,  379;  Deery  v.  Cray,  10  Wall.,  269; 
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19  Law  Ed.,  887;  Cox  v.  Hart,  145  U.  S.,  376;  Green  v.  Barnes,  9 
Texas  Civ.  App.,  666 ;  58  Pac.  Rep.,  254. 

Defendant  Openshaw  having  taken  up,  at  the  special  request  of  plain- 
tiffs Rickmeyer  and  wife,  the  Sassar  mechanic's  lien  before  same  was 
barred,  and  having  merged  this  consideration  in  the  deed  of  1895,  also 
before  same  was  barred,  is  entitled  to  be  subrogated  to  said  lien,  even 
should  said  deed  be  held  a  mortgage.  Dillon  v.  Kaufman,  58  Texas, 
705 ;  Warhmund  v.  Merritt,  60  Texas,  27 ;  Dixon  v.  National  Loan  Co., 
40  S.  W.  Rep.,  544;  Park  v.  Kribs,  24  Texas  Civ.  App., -659;  Sheldon 
on  Subrogation,  sec.  245. 

Subrogation  of  lien  on  homestead:  Hicks  v.  Morris,  57  Texas,  665; 
Texas  Loan  Co.  v.  Blalock,  76  Texas,  89;  Coleman  v.  Ludnecker,  9 
Texas  Civ.  App.,  183 ;  Murphy  v.  Smith,  50  S.  W.  Rep.,  1040. 

A  debt  barred  by  the  statute  of  limitation  can  nevertheless  become  a 
valid  consideration  for  a  deed,  as  parties  are  not  forced  to  plead  the 
statutes  of  limitations.  Shearon  v.  Henderson,  38  Texas,  252 ;  approved 
in  Burnham  v.  McMichael,  6  Texas  Civ.  App.,  499 ;  note,  Am.  St.  Rep., 
740. 

If  Openshaw,  acting  in  good  faith,  intended  that  the  conveyance  to 
him,  should  be  a  bona  fide  purchase  of  said  property,  then  he  had  a  right 
to  resell  it.  to  Rickmeyer  and  wife,  provided  the  transactions  were  not  a 
mere  subterfuge,  to  evade  the  law ;  and  the  mere  conveying  back  or  agree- 
ing to  convey,  will  not  render  void  the  purchase  or  sale  even  though  the 
property  be  a  homestead.  .  Astugeville  v.  Lonstannan,  61  Texas,  238; 
O'Shaughnessy  v.  Moore,  76  Texas,  610. 

Lewis  Fogle,  for  defendants  in  error. — The  execution  of  an  instrument 
as  a  substitute  for  one  previously  executed  defers  the  running  of  the 
statute  of  limitation  to  the  date  of  the  later  instrument.  American,  etc., 
Co.  v.  Pace,  56  S.  W.  Rep.,  377. 

*Where  a  mechanic's  lien  on  the  homestead  (even  where  valid)  is  barred 
by  limitations,  thus  discharging  the  lien,  an  instrument  intended  to 
revive  the  lien  is  void.    Starnes  v.  Beitel,  50  S.  W.  Rep.,  202. 

Conveyance  of  homestead  by  deed  absolute  on  its  face,  with  the  con- 
temporaneous agreement  to  reconvey  upon  payment  of  the  original  debt, 
is  a  mortgage,  and  when  placed  on  a  homestead,  is  void.  Williams  v. 
Chambers,  Roy  &  Co.,  26  S.  W.  Rep.,  270;  Kainer  v.  Blank,  24  S.  W. 
Rep.,  851 ;  O'Shaughnessy  v.  Moore,  73  Texas,  108. 

There  can  be  no  subrogation  to  lien  for  taxes  on  homestead.  Mc- 
Connick  v.  Edwards,  69  Texas,  106 ;  Furche  v.  Mayer,  29  S.  W.  Rep., 
1099. 

Defendants  in  error  having  paid  to  plaintiff  in  error  more  than  the 
amount  of  the  taxes  paid  by  him  for  them,  any  lien  would  be  thereby 
destroyed.  Paschall  v.  Pioneer,  etc.,  Co.,  47  S.  W.  Rep.,  98;  Wingate 
v.  People  B.  &  L.  Assn.,  39  S.  W.  Rep.,  999. 

PLEASANTS,  Associate  Justice. — Rickmeyer  and  wife,  plaintiffs 
below,  brought  this  suit  against  Openshaw  to  have  two  deeds  executed  by 
them  to  Openshaw,  and  also  a  deed  from  the  city  of  Houston  to  said 
Openshaw,  conveying  to  him  lots  numbers  (2)  two  and  (3)  three,  in  block 
(293)  two  hundred  and  ninety-three,  in  the  W.  R.  Baker  addition  to  the 
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city  of  Houston,  adjudged  to  be  mortgages  and  to  be  void  because  the 
property  thereby  conveyed  was  the  homestead  of  plaintiffs  at  the  time 
said  instruments  Were  executed. 

The  petition  alleges  in  substances  that  the  plaintiffs  are  and  were  on 
the  30th  day  of  January,  1900,  the  owners  in  fee  of  the  property  before 
described,  having  title  thereto  by  conveyance  from  and  under  the  sov- 
ereignty of  the  soil  and  also  by  limitation  of  ten  years,  and  are  and  were 
on  said  date  in  the  possession  of  said  property  using  and  occupying 
same  as  their  homestead ;  that  plaintiffs  are  illiterate  and  ignorant  and 
unable  to  read  and  write  and  therefore  are  incapacitated  to  attend  to 
business  transactions ;  that  on  said  date  before  mentioned  the  defendant, 
knowing  said  incapacity  of  plaintiffs  and  fraudulently  taking  advantage 
of  same,  induced  them  to  execute  to  him  an  instrument  in  writing  which 
he  represented  to  them  to  be  a  mortgage  to  secure  a  sum  of  money  which 
he  falsely  and  fraudulently  claimed  was  due  him  by  plaintiffs;  that  plain- 
tiffs have  since  learned  that  said  instrument  was  in  form  an  absolute 
deed  conveying  to  defendant  the  property  before  described  for  a  recited 
consideration  of  $375 ;  that  said  recital  is  wholly  false,  and  said  instru- 
ment was  without  consideration,  and  plaintiffs  were  not  at  said  time  in- 
debted to  defendant  in  any  amount,  having  theretofore  fully  discharged 
all  indebtedness  which  had  at  any  time  been  incurred  by  them  to  defend- 
ant, and  that  plaintiffs  were  induced  to  execute  said  instrument  by  said 
false  and  fraudulent  representations  of  the  defendant  that  they  were  still 
indebted  to  him ;  that  after  the  execution  of  said  instrument  and  on  the 
same  day  and  as  a  part  of  the  same  transaction  the  defendant  executed 
and  delivered  to  plaintiffs  a  deed  to  said  property  retaining  a  vendor's 
lien  therein  to  secure  the  payment  of  $450,  the  recited  purchase  price 
of  said  property,  but  which  was  in  fact  the  amount  of  indebtedness  then 
falsely  claimed  to  be  due  defendant  by  plaintiffs,  and  said  two  deeds  so 
executed  as  aforesaid  were  intended  by  all  the  parties  to  be  and  operate 
as  a  mortgage  to  secure  the  payment  of  said  fictitious  indebtedness  which 
defendant  falsely  and  fraudulently  claimed  was  due  him  by  plaintiffs, 
and  that  the  whole  transaction  was  a  fraudulent  scheme  on  the  part  of 
defendant  to  evade  the  law  and  secure  a  mortgage  upon  plaintiffs*  home- 
stead. That  thereafter  on  March  18,  1902,  the  plaintiffs  being  indebted 
to  the  city  of  Houston  for  taxes  due  on  lot  (3)  three  before  described 
requested  defendant  to  advance  the  money  to  pay  said  indebtedness  for 
them,  which  defendant  agreed  to  do,  and  promised  to  procure  from  said 
city  (by  whom  said  property  had  been  previously  purchased  at  a  sale  for 
delinquent  taxes)  a  deed  reconveying  same  to  plaintiffs,  but  that  in 
violation  of  said  agreement  defendant  procured  a  deed  from  the  city  con- 
veying the  property  to  him ;  that  notwithstanding  the  deed  from  the  city 
conveyed  the  property  to  defendant  he,  by  reason  of  the  facts  before 
stated,  took  the  title  thereto  in  trust  for  plaintiffs,  and  that  plaintiffs 
have  repaid  to  defendant  the  full  amount  paid  by  him  to  the  city  for 
said  property. 

It  is  further  alleged  that  again  on  April  2, 1902,  plaintiffs  executed  and 
delivered  to  defendant  an  instrument  which  he  fraudulently  represented 
to  them  was  a  mortgage,  but  which  they  have  since  learned  was  a  quit 
claim  deed  to  the  two  lots  before  described ;  that  at  the  time  of  the  execu- 
tion of  said  instrument  and  as  a  part  of  the  same  transaction  plaintiffs 
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and  defendant  entered  into  a  written  contract  which  purports  to  be  a 
contract  of  sale  and  lease  of  said  property,  but  that  said  instruments  were 
together  intended  by  the  parties  thereto  to  operate  as  a  mortgage  and 
were  executed  for  the  purpose  of  securing  defendant  in  a  loan  of  $25 
made  by  him  to  plaintiffs;  that  said  mortgage  is  inoperative  and  void 
because  the  property  upon  which  it  was  intended  to  operate  was  the  home- 
stead of  plaintiffs. 

The  prayer  of  the  petition  is  that  the  said  instruments  before  men- 
tioned be  adjudged  void  and  that  the  cloud  cast  upon  plaintiffs'  title  by 
their  execution  be  removed  and  plaintiffs  be  quieted  in  the  title  and  pos- 
session of  their  said  property. 

The  defendant's  answer  admits  the  execution  and  delivery  of  the 
several  instruments  mentioned  in  the  petition  and  avers,  in  substance, 
that  the  transactions  described  in  the  petition  were  bona  fide  and  that 
the  several  conveyances  to  him  by  plaintiffs  were  in  truth  and  in  fact 
what  they  purported  to  be,  bona  fide  and  absolute  conveyances  to  him  by 
plaintiffs  of  the  title  of  said  property  for  the  considerations  therein 
stated.  It  is  further  averred  that  in  1891,  plaintiffs  being  then  the 
owners  of  lot  3  described  in  their  petition,  executed  and  delivered  to  B.  B. 
Sassar  an  instrument  in  writing  creating  a  mechanic's  lien  upon  said  lot 
to  secure  the  said  Sassar  in  the  payment  of  an  indebtedness  of  $233.65 
evidenced  by  a  note  executed  by  plaintiff,  said  sum  being  due  for  labor 
and  material  furnished  by  Sassar  in  making  improvements  upon  said 
property ;  that  thereafter  in  June,  1895,  said  note  being  due  and  unpaid 
and  plaintiffs  being  unable  to  pay  same  proposed  to  sell  said  property 
to  defendant  if  he  would  pay  said  note  and  other  indebtedness  due  by 
them  amounting  to  $250;  that  defendant  accepted  said  proposition  and 
paid  said  Sassar's  note  and  also  said  indebtedness  of  $250,  and  plain* 
tiffs  thereupon  conveyed  said  property  to  him  by  deed  of  date  June  29, 
1895,  and  thereafter  occupied  said  property  as  tenants  of  defendant 
paying  him  rent  therefor  at  the  rate  of  $5.00  per  month  until  January 
30,  1900.  It  is  further  averred  that  in  the  instrument  creating  the 
mechanic's  lien  and  also  in  the  deed  of  June  29,  1895,  just  mentioned, 
the  lot  is  erroneously  described  as  lot  3  in  block  12  in  Baker's  addition 
to  the  city  of  Houston,  while  the  lot  intended  to  be  described  was  lot  3 
in  block  293  of  said  addition ;  that  there  was  no  block  12  in  said  addition 
and  that  the  only  property  owned  by  plaintiffs  in  the  city  of  Houston  was 
lot  3  in  block  293  in  said  addition  and  that  said  lot  3  in  block  293  was 
the  property  upon  which  the  improvements  were  placed  under  the 
contract  by  which  said  mechanic's  lien  was  created;  that  said  mistake 
in  said  instruments  in  designating  the  number  of  the  block  in  which 
said  lot  was  situated  was  not  discovered  by  the  parties  until  January, 
1900,  and  that  the  deed  from  plaintiffs  to  defendant  of  date  January 
30,  1900,  was  executed  for  the  purpose  of  correcting  said  mistake. 

Defendant  prayed  for  the  recovery  of  the  land,  and  in  the  alternative 
for  judgment  for  the  amounts  due  him  by  plaintiffs  with  foreclosure 
of  lien  upon  said  property. 

The  trial  court  after  hearing  the  evidence  instructed  the  jury  to  find 
a  verdict  in  favor  of  plaintiffs,  and  upon  the  return  of  such  verdict 
judgment  was  rendered  in  accordance  therewith. 

It  would  serve  no  useful  purpose  to  discuss  the  various  assignments 
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of  error  in  detail,  as  many  -of  them  present  the  same  question  in  differ- 
ent forms. 

The  trial  court  did  not  err  in  overruling  the  general  demurrer  to  the 
petition.  The  facts  alleged,  if  true,  were  sufficient  to  entitle  plaintiffs 
to  the  relief  prayed  for. 

The  special  exception  to  the  petition  on  the  grounds  that  it  is  argu- 
mentative and  that  it  does  not  specifically  point  out  the  acts  of  defend- 
ant upon  which  fraud  is  predicated,  that  it  does  not  state  the  several 
amounts  claimed  to  have  been  paid  defendant  by  plaintiffs  nor  the  dates 
of  such  payments,  nor  the  date  when  plaintiffs  first  discovered  that  the 
instruments  executed  by  them  were  in  form  absolute  deeds,  were  also 
properly  overruled.  It  is  alleged  in  the  petition  that  the  plaintiffs  are  il- 
literate and  ignorant  and  they  are  unable  to  give  the  dates  and  amounts 
of  the  various  payments  made  by  them  to  defendant  and  they  ask  that  he 
be  required  to  render  a  full  account  to  them  of  all  money  paid  by  them  to 
him. 

The  suit  is  not  one  to  set  aside  a  deed  for  fraud  in  which  the  statute 
of  limitation  would  xbegin  to  run  from  the  date  of  the  discovery  of  such 
fraud  or  from  the  date  at  which  it  should  have  been  discovered.  No 
limitation  would  run  against  the  plaintiffs'  right  to  have  the  alleged 
mortgages  cancelled  and  released  until  the  mortgage  debt  was  dis- 
charged, or  until  the  defendant  refused  to  allow  them  to  redeem  the 
property.  It  was  therefore  immaterial  when  they  learned  that  the  in- 
struments were  absolute  deeds. 

The  trial  court  erred  in  refusing  to  permit  the  defendant  to  show 
by  parol  that  the  property  intended  to  be  described  and  which  was  in 
fact  the  subject  matter  of  the  contract  creating  the  mechanic's  lien  and 
of  the  deed  to  defendant  of  June  29,  1895,  was  lot  3  in  block  293  in 
Baker's  addition  to  the  city  of  Houston.  The  general  rule  that  a  Court 
of  Equity  will  correct  a  mistake  in  the  description  of  property  in  a  deed 
and  make  the  instrument  conform  to  the  intention  of  the  patties  and 
evidence  the  real  contract  made  by  them,  is  too  well  settled  to  require 
citation  of  authoritv.  While  there  is  some  conflict  in  the  authorities 
on  the  question  of  whether  this  rule  should  be  apglied  to  deeds  executed 
by  a  married  woman  the  weight  of  authority  supports  an  affirmative 
answer  to  the  question,  and  it  has  been  so  held  in  this  State.  (Avery 
v.  Hunton,  23  Texas  Civ.  App.,  353.) 

The  evidence  upon  the  issue  of  whether  the  deeds  from  plaintiffs  to 
defendant  were  intended  as  mortgages  or  were,  as  they  purported  to  be, 
absolute  conveyances  of  the  title,  was  conflicting,  and  the  trial  court 
Bhould  not  have  withdrawn  the  issue  from  the  jury.  In  view  of  another 
trial  it  would  be  improper  for  us  to  discuss  the  evidence  upon  this  issue, 
and  it  is  therefore  unnecessary  to  set  it  out. 

If  upon  another  trial  the  jury  should  find  that  the  deeds  executed  by 
plaintiffs  were  intended  as  mortgages  the  defendant  would  be  entitled 
to  recover  on  his  alternative  prayer  such  indebtedness,  if  any,  as  is  due 
him  by  plaintiffs  which  is  not  shown  to  be  barred  by  limitation,  but  the 
property  being  the  homestead  of  plaintiffs  he  could  only  enforce  a  lien 
thereon  for  such  portion  of  his  indebtedness  as  is  shown  to  be  secured 
by  the  mechanic's  lien  claimed  to  have  been  executed  by  plaintiffs  upon 
said  property. 
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If  it  be  shown  that  the  city  of  Houston  had  acquired  title  to  the 
property  under  a  foreclosure  and  sale  for  taxes,  and  defendant  at  the 
request  of  plaintiffs  paid  said  amount  due  by  plaintiffs  to  the  city  and 
took  a  deed  to  the  property  from  the  city,  he  holds  the  property  in"  trust 
for  plaintiffs,  and  they  are  entitled  to  have  the  title  decreed  in  them 
upon  payment  to  defendant  of  the  amount  paid  by  him  to  the  city. 

In  what  has  been  said  we  have  disposed  of  all  the  material  questions 
raised  by  the  assignments. 

For  the  errors  indicated  the  judgment  of  the  court  below  is  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 


Western  Cottage  Piano  &  Organ  Company  v.  B:  E.  Anderson. 

Decided  March  16,  1907. 

1.— Cause  of  Action — Writ  of  Error — Ret  Adjudleata. 

In  a  suit  for  both  actual  and  exemplary  damages  and  the  amount  of 
actual  damages  claimed  is  below  the  jurisdiction  of  the  Supreme  Court,  the 
granting  of  a  writ  of  error  by  that  court  necessarily  involves  an  adjudication 
that  plaintiff's  petition  presented  a  good  cause  for  action  for  exemplary  damages. 

ft. — Variance — Gist  of  Action. 

Where  the  gist  of  plaintiff's  cause  of  action  was  the  fraud  of  defendant's 
agent  in  representing  a  certain  instrument  to  be  a  valid  security  for  a  'loan, 
the  fact  that  the  plaintiff  alleged  said  instrument  to  be  a  mortgage  and  the 
witnesses  spoke  of  the  same  as  a  bill  of  sale,  was  an  immaterial  variance. 

S. — Evidence— Written  Instrument — Proof  of  Execution  not  Necessary. 

In  an  action  to  recover  money  obtained  by  fraudulent  representations  that 
a  certain  mortgage  was  a  valid  security  for  the  money  advanced,  the  mortgage 
was  admissible  in  evidence  without  proof  of  its  execution. 

4. — Deceit — Evidence. 

In  an  action  for  obtaining  money  by  fraudulent  representations,  evidence 
considered,  and  held  admissible. 

5. — Agent — Authority — Evidence. 

Although  a  witness  testified  that  he  did  not  know  the  extent  of  an  agent's 
authority  in  a  certain  matter,  yet  if  he  further  testifies  that  he  obtained  his 
information  as  to  the  agent's  authority,  not  only  from  the  agent  but  from  the 
principal  as  well,  his  testimony  as  to  the  agent's  authority  is  admissible. 

6. — Marriage— Abatement  of  Suit. 

The  husband  is  not  a  necessary  party  plaintiff  to  a  suit  instituted  by  the 
wife  while  a  feme  sole. 

7. — Pleading — Several  Counts — Proof  of  One. 

It  is  not  necessary  to  prove  all  the  grounds  of  recovery  alleged  in  a  peti- 
tion.   The  proof  of  one  is  sufficient. 

8. — Exemplary  Damages — Evidence. 

In  an  action  for  deceit,  evidence  considered,  and  held  sufficient  to  support 
a  recovery  for  exemplary  damages. 

•*— False  Representations — Reliance  Upon. 

A  person  injured  by  the  false  representations  of  another  is  not  required 
VoL  XLV.  Civil— 33. 
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to  exercise  diligence  to  discover  the  falsity  of  such  representations.     In  the 
absence  of  knowledge  to  the  contrary  he  may  rely  and  act  upon  such  statements. 

10. — Jurisdiction — Amount — Fraudulent  Allegation. 

It  is  only  when  the  allegation  as  to  amount  in  controversy  is  fraudulently 
made  for  the  purpose  of  conferring  jurisdiction  that  the  jurisdiction  of  the  court 
can  be  successfully  attacked. 

11. — Charge — Jury  to  be  Satisfied. 

A  charge  requiring  a  jury  in  a  civil  case  to  be  "satisfied"  from  the  evi- 
dence before  finding  upon  an  issue  is  properly  refused. 

12. — False  Statements — Scienter. 

To  grant  relief  against  false  statements  it  is  not  necessary  that  the  party 
making  them  should  know  that  they  were  false. 

Appeal  from  the  District  Court  of  Tarrant  County.  Tried  below 
before  Hon.  Mike  E.  Smith. 

F.  M.  Brantly,  for  appellant. — The  alleged  acts  of  the  defendant,  or 
of  said  J.  B.  McCarley  in  its  purported  behalf,  if  disclosing  any  legal 
liability  at  all  of  defendant  to  plaintiff  as  sought,  disclosed  that  the 
same  consisted,  at  most,  in  simply  a  breach  of  contract,  for  which  no 
liability  for  exemplary  damages  lay  against  defendant,  nor  would  the 
averment  that  said  acts  were  done  maliciously,  or  characterizing  them  as 
malicious,  authorize  the  recovery  of  such  damages.  Connor  v.  Sewell, 
90  Texas,  275;  Baines  v.  Mensing  Bros.,  75  Texas,  200;  Haddock  v. 
Taylor,  74  Texas,  216,  218. 

The  court  erred  in  admitting  the  testimony  of  the  plaintiff,  B.  E. 
Anderson,  in  her  behalf  to  the  effect  that  J.  B.  McCarley  showed  to 
witness  a  bill  of  sale  and  read  it  over  to  witness  and  said  it  was  good, 
that  the  property  mentioned  in  the  bill  of  sale  was  all  there  at  the  places 
mentioned  in  said  instrument,  and  that  witness  agreed  to  let  said  Mc- 
Carley have  the  money  ($465)  on  said  bill  of  sale,  and  did  so  on  reliance 
of  said  statements  of  said  McCarley,  and  accepted  said  bill  of  sale  as 
security  therefor;  and  in  the  same  connection  in  admitting  in  evidence 
over  objections  of  defendant  said  bill  of  sale  or  the  purported  copy 
thereof.  Salinas  v.  Wright,  11  Texas,  575;  Dean  v.  Border,  15  Texas, 
298;  Parker  v.  Beavers,  19  Texas,  411;  Jordon  v.  Mevers,  89  Texas, 
233 ;  Wilkins  v.  Stanley,  43  S.  W.  Rep.,  609 ;  Stewart"  v.  Gordon,  65 
Texas,  344;  Flores  v.  Smith,  66  Texas,  115;  Shipman  v.  Fulcrod,  42 
Texas,  248;  Henry  v.  Fay,  2  Wilson  App.  C.  C,  p.  733;  Jennagan  v. 
Houston  I.  &  B.  Co.,  8  Texas  Ct.  Rep.,  435;  Johnson  v.  Galveston,  H. 
&  N".  Ry.,  4  Texas  Ct.  Rep.,  24. 

The  court  erred  in  admitting  in  evidence  the  testimony  of  the  plaintiff 
in  her  behalf  as  to  purported  statements  of  said  J.  B.  McCarley  to  her 
as  to  the  number  of  instruments  they  were  selling  per  day,  or  as  to  the 
number  said  Mann^was  selling  for  them  per  day  or  the  amount  he  was 
making  per  day  thereby,  and  to  the  effect  that  said  McCarley  would  not 
require  rurther  settlement  of  said  Mann  for  three  months  hence,  and 
that  by  that  time  said  Mann  cotfld  or  would  be  able  to  repay  plaintiff, 
and  could  repay  plaintiff  out  of  the  proceeds  of  said  sales ;  and  that  wit- 
ness let  McCarley  have  the  money  thinking  he  was  going  away  and  Mann 
would  go  on  with  the  business  and  repay  her.    Jackson  v.  Stockbridge, 
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29  Texas,  394;  Lemmon  v.  Hanley,  28  Texas,  220;  Putnam  v.  Brom- 
well,  73  Texas,  465 ;  Self  v.  Downs,  4  Texas  Ct.  Rep.,  487. 

The  court  erred  in  admitting  in  evidence  the  testimony  of  the  plaintiff 
in  her  behalf,  to  the  effect  that  the  day  following  the  payment  by  witness 
of  said  sum  of  $465  to  said  MfcCarley,  said  McCarley  had  said  Mann's 
place  of  business  closed  at  Weatherford  and  took  possession  of  the  goods 
or  instruments  therein  contained  and  moved  them  out.  Le  Gierse  v. 
Kellum  &  Rotan,  66  Texas,  242 ;  Blum  v.  Goldman,  66  Texas,  621. 

W.  R.  Parker,  for  appellee. — The  scope  of  the  agent's  power  and 
authority  may  be  determined  by  the  facts  and  circumstances,  or  by 
circumstances  alone.  Kaine  v.  Weigley,  22  Pa.  St.,  179;  Watkins  v. 
Wallace,  19  Mich.,  57;  McDaniel  v.  Baca,  2  Cal.,  326;  56  Am.  Dec., 
339 ;  Waddingham  v.  Loker,  44  Mo.,  132 ;  100  Am.  Dec.,  160 ;  Hopkins 
v.  Sievert,  58  Mo.,  201;  Vance  v.  Phillips,  6  Hill,  433;  Hennequin  v. 
Naylor,  24  N.  Y.,  139;  Hoeller  v.  Haffner,  155  Mo.,  589;  Alter  v. 
Stockham,  53  Neb.,  223 ;  73  N.  W.  Rep.,  667. 

If  it  be  admitted  that  the  agent  exceeded  his  authority,  yet  having 
received  and  retained  the  money  acquired  by  the  transaction,  and  having 
refused  to  repay  same  to  appellee,  after  notice  of  its  agent's  fraud,  etc., 
appellant  is  held  to  have  ratified  all  its  agent  did,  and  such  ratification 
is  equivalent  to  previous  consent.  Hicks  &  Bro.  v.  Ross  &  Redditt,  71 
Texas,  358 ;  Galveston,  etc.,  Ry.  Co.  v.  Donahoe,  56  Texas,  162. 

SPEER,  Associate  Justice. — The  nature  of  this  case  will  be  dis- 
closed by  an  examination  of  the  opinion  filed  by  Chief  Justice  Conner 
on  a  former  appeal  and  reported  in  76  S.  W.  Rep.,  945.  On  the  last 
trial,  the  case  having  been  reversed  in  the  Supreme  Court  on  a  question 
of  service,  97  Texas,  432,  appellee  recovered  judgment  for  the  full 
amount  sued  for,  that  is,  four  hundred  and  sixty-five  dollars  actual 
damages  and  one  thousand  dollars  exemplary  damages. 

The  first  and  second  assignments  of  error  present  a  question  which 
was  necessarily  decided  on  the  former  appeal,  and  that  was  as  to  the 
sufficiency  of  appellee's  petition  to  show  a  cause  of  action  for  exemplary 
damages.  The  exception  urged,  though  denominated  a  special  exception, 
is  no  more  than  a  general  demurrer,  and  the  Supreme  Court  could  never 
have  granted  a  writ  of  error  in  the  case  if  the  petition  had  not  shown  a 
cause  of  action  for  exemplary  damages,  since  the  claim  for  actual 
.  damages  was  beneath  the  minimum  jurisdiction  of  that  court. 

An  objection  is  made  to  one  or  more  paragraphs  of  the  court's  charge, 
and  to  the  admission  of  a  great  deal  of  plaintiff's  evidence  concerning 
a  certain  bill  of  sale  executed  by  Mann  to  McCarley  to  secure  an 
indebtedness,  and  to  the  admission  in  evidence  of  the  bill  of  sale 
itself,  upon  the  ground  that  appellee's  pleadings  declared  that  the  instru- 
ment purported  to  be  a  mortgage.  The  undisputed  facts  show  that  the 
instrument  was  in  effect  a  chattel  mortgage,  but  whether,  it  was  so  or  not, 
we  hold  the  variance  between  the  allegation  and  the  proof  to  be  alto- 
gether immaterial.  The  gist  of  appellee's  cause  of  action  was  the  fraud 
of  appellant's  agent,  McCarley,  in  representing  this  instrument,  what- 
ever it  was,  to  be  a  valid  security.  The  action,  therefore,  must  not  be 
confounded  with  an  action  on  the  instrument,  and  the  rules  of  pleading 
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and  evidence  applicable  to  the  latter  action  would  be  entirely  too 
strict  to  apply  to  the  present.  For  this  reason  the  objection  to  the 
introduction  of  the  instrument,  that  its  execution  was  not  proved,  was 
of  no  force  and  the  fact  that  appellee  in  attempting  to  meet  this  objec- 
tion proved  its  execution  by  the  hearsay  testimony  of  Mann  and  Mc- 
Carley, was  a  useless  thing.  But  the  immateriality  of  this  evidence 
should  not  work  a  reversal  of  the  case.  We  conclude,  as  we  did  on  the 
former  appeal,  that  the  evidence  tends  to  show  the  authority  of  Mc- 
Carley  to  act  for  the  appellant  in  the  transaction  with  appellee,  and  that 
the  trial  court  properly  overruled  all  objections  to  testimony  based  upon 
this  contention. 

It  was  proper  to  admit  in  evidence  the  testimony  of  the  appellee  as 
to  statements  made  by  McCarlcy  as  to  the  number  of  instruments  Mann 
was  selling  for  them  per  day,  and  the  amount  he  was  making,  and  that 
he,  McCarley,  would  not  require  a  further  settlement  with  Mann  for 
three  months,  and  that  by  that  time  he  would  be  able  to  repay  appellee 
out  of  the  proceeds  of  his  sales,  since  the  same  bore  directly  upon  the 
good  faith  of  the  agent  McCarley  in  the  transaction  with  appellee 
whereby  he  obtained  four  hundred  and  sixty-five  dollars  of  her  money. 
If  McCarley  made  these  statements  testified  to  by  appellee  and  then 
went  immediately,  as  the  evidence  shows  he  did,  from  Port  Worth, 
where  the  conversation  took  place,  to  Weatherford,  where  Mann  was  in 
business,  and  closed  up  his  establishment  and  put  him  out  of  business, 
such  facts  should  be  admitted  in  evidence  and  would  go  far  to  convince 
any  court  or  jury  that  his  acquisition  of  appellee's  money  was  fraudu- 
lent in  the  first  place. 

It  is  next  insisted  that  the  court  erred  in  admitting  the  testimony 
of  the  witness  John  L.  Alcott  in  behalf  of  appellee,  to  the  effect  that 
"about  the  31st  day  of  January,  1902,  J.  B.  McCarley  had  charge  of 
the  business  of  the  defendant  and  its  agents  in  the  State  of*  Texas,  and 
looked  after  the  company's  agents  and  the  company's  property  in 
Texas  at  that  time — to  the  best  of  witness's  knowledge  and  belief,  said 
McCarley  had  full  control  of  all  the  agencies  and  of  the  business  of  the 
defendant  in  Texas  at  that  time,"  the  objection  being  that  the  witness's 
testimony  disclosed  that  he  was  not  informed  as  to  the  nature,  and 
extent  of  McCarley's  authority;  that  the  testimony  was  immaterial  and 
incompetent;  that  the  deposition  shows  that  the  witness  was  not  in- 
formed as  to  the  subject  matter  about  which  he  proposed  to  testify. 
While  the  witness  did  state  that  he  did  not  know  the  extent  of  the 
authority  of  McCarley,  yet  he  does  state  that  his  information  as  to  the 
duties  and  authority  of  McCarley  was  obtained  not  only  from  McCarley, 
but  also  in  the  instructions  that  he  received  from  the  appellant  company 
at  the  time  of  his  employment  to  represent  it  as  its  general  agent  for 
Texas.  Nor  was  there  error  in  admitting  the  testimony  of  appellee  to 
the  effect  that  she  showed  the  said  Alcott  the  bill  of  sale  and  told  him 
all  about  the  transaction  and  how  she  got  it,  and  that  it  was  no  account, 
that  the  stock  was  not  there,  etc.;  and  further,  that  she  told  Alcott 
about  McCarley's  promise  to  let  Mann  continue  in  business.  We  think 
this  testimony  was  both  material  and  competent,  since  it  seems  undis- 
puted that  Alcott  was  the  appellant's  general  agent  at  the  time,  and  that 
the  evidence  tended  to  show  a  ratification  by  the  company  through  its 
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authorized  representative  of  the  fraudulent  conduct  of  its  former  rep- 
resentative. 

There  is  no  merit  in  the  contention  that  the  court  erred  in  not  abating 
appellee's  suit  upon  appellant's  suggestion  that  she  had  been  married 
since  the  institution  of  the  suit,  and  that  her  husband  should  be  made  a 
party  plaintiff  with  her,  since  at  most  the  statute  (Texas  Civil  Statutes, 
article  1252)  only  confers  upon  the  husband  the  privilege  to  make  him- 
self a  party  to  such  suit  and  prosecute  the  same  as  if  he  and  his  wife 
had  been  originally  plaintiffs  in  such  suit,  but  does  not  provide  for  the 
abatement  of  the  suit  in  the  event  of  his  refusal  to  avail  himself  of 
such  privilege. 

Indeed,  the  article  declares  that  a  suit  instituted  by  a  feme  sole  shall 
not  abate  by  her  marriage.  Furthermore,  it  is  not  the  policy  of  our  laws 
to  refuse  a  married  woman  a  right  to  conduct  litigation  as  a  plaintiff 
concerning  her  separate  property  where  the  husband  for  any  reason  fails 
or  refuses  to  sue  for  her.  The  circumstances  of  the  present  case  would 
especially  except  this  case  from  so  harsh  a  rule,  since  the  evidence  shows 
that  the  husband's  whereabouts  is  unknown  to  appellee,  that  he  is 
probably  a  fugitive  from  justice,  having  at  least  two  living  wives  at  the 
time  of  his  pretended  marriage  to  appellee.  Nor  were  the  grounds  of 
separation  between  appellee  and  her  first  husband  material  to  any  issue 
in  this  case,  and  the  court  very  properly  refused  to  allow  counsel  for 
appellant  to  inquire  into  that  matter  or  to  show,  as  he  attempted  to  do, 
that  appellee  had  testified  in  another  case  that  she  had  never  borne  but 
one  child,  while  in  the  present  case  she  testified  that  she  was  the  mother 
of  four  children. 

We  find  no  error  in  the  charges  given  by  the  court.  They  are  in  the 
main  the  same  as  given  upon  the  former  trial,  which  were  approved  by 
us  on  the  former  appeal  as  against  the  objections  then  urged.  While, 
perhaps,  new  objections  are  now  urged,  none  of  them,  we  think,  should 
be  sustained.  While  the  petition  alleged  that  appellee  sustained  damages 
by  reason  of  having  been  induced  to  advance  or  loan  money  to  John  F. 
Mann  and  associates  upon  the  misrepresentations  of  appellant's  agent 
as  to  the  solvency  of  said  Mann  and  associates,  and  as  to  the  sufficiency 
of  a  certain  chattel  mortgage  as  a  security  for  said  sum,  yet  we  think 
the  charge  correctly  authorized  a  recovery  by  appellee  in  the  event  the 
agent  represented  that  John  P.  Mann  was  solvent,  in  good  financial 
condition,  etc.,  or  if  he  represented  to  the  appellee  that  the  mortgage  or 
bill  of  sale  introduced  in  evidence  was  a  good  security  for  said  money. 
To  hold  as  appellant  insists,  that  i6,  that  it  should  have  been  shown  not 
only  that  Mann  was  insolvent,  but  that  all  of  his  associates  in  business 
were  also  insolvent,  and  further,  that  the  chattel  mortgage  was  insuffici- 
ent security  for  said  sum,  would  be  to  do  violation  to  the  rule  that  the 
substance  only  of  the  issue  need  be  proved,  and  furthermore,  would  deny 
to  a  plaintiff  the  right  to  recover  on  an  established  cause  of  action  be- 
cause, forsooth,  he  had  alleged  two  or  more  in  the  same  pleading. 

It  was  not  improper  for  the  court  to  assume  that  appellee's  actual 
damage  was  four  hundred  and  sixty-five  dollars,  since  such  was  the  un- 
disputed fact.  We  conclude  also  that  the  evidence  fully  authorized  the 
submission  of  all  issues  submitted  by  the  court.  As  previously  stated, 
the  evidence  tended  to  show  that  the  agent  McCarley  had  full  authority 
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to*  act  in  the  premises,  and  that  he  made  materially  false  statements 
both  with  respect  to  the  solvency  of  Mann  and  as  to  his  continuing  in 
business,  and  with  respect  to  the  chattel  mortgage  given  the  appellee 
as  security;  that  appellee  believed  and  acted  upon  such  representations 
and  would  not  have  parted  with  her  money  but  for  them;  and  further- 
more, that  appellant  company,  after  it  came  in  possession  of  a  knowledge 
of  all  of  the  facts  and  circumstances  surrounding  the  entire  transaction, 
fully  ratified  the  act  of  its  agent  McCarley  in  that  it  persistently  asserted 
its  right  to  retain  the  money  thus  fraudulently  obtained  from  appellee, 
never  at  any  time  offering  to  return  the  same,  or  any  part  thereof.  The 
circumstances  are  sufficient,  too,  we  think,  to  authorize  the  charge 
and  to  support  the  verdict  upon  the  issue  of  exemplary  damages.  The 
evidence  indicates  and  warrants  the  conclusion  that  the  representations 
of  McCarley  were  not  only  false,  but  that  they  were  designedly  made  to 
injure  appellee,  and  under  such  circumstances  we  think  punitory  dam- 
ages are  properly  recoverable. 

Section  three  of  the  charge  is  complained  of  as  wrongfully  placing 
the  burden  of  proof  on  appellant,  but  we  think  otherwise.  The  charge 
as  a  whole  clearly  indicates  the  contrary,  and  in  section  six  the  court  in 
so  many  words  declares  that  the  burden  of  proof  is  on  the  plaintiff  to 
make  out  her  case  by  the  preponderance  of  the  evidence. 

Section  four  instructs  the  jury  in  effect  that  if  appellee  knew  at  the 
time  she  advanced  her  money  that  Mann  was  insolvent  and  that  the  bill 
of  .sale  or  mortgage  was  worthless,  then  to  return  a  verdict  for  the  de- 
fendant. It  is  complained  that  this  precluded  the  jury  from  finding 
for  appellant  if  appellee  was  in  possession  of  sufficient  facts  to  put  her, 
as  a  person  of  ordinary  prudence,  on  notice  of  the  insolvency  of  Mann 
or  of  the  insufficiency  of  the  bill  of  sale  or  mortgage.  It  is  not  the  rule 
that  a  person  injured  by  the  fraudulent  and  false  representations  of 
another  is  held  to  the  exercise  of  diligence  to  suspect  and  discover  the 
falsity  of  such  statements.  In  the  absence  of  knowledge  to  the  contrary, 
he  would  have  a  right  to  rely  and  act  upon  such  statements,  and  certainly 
the  wrongdoer  in  such  a  case  can  not  be  heard  to  complain  that  the  other 
should  have  believed  his  solemn  statements. 

There  was  no  error  in  refusing  to  submit  to  the  jury  appellant's  re- 
quested charge  to  the  effect  that  if  they  found  from  the  evidence  that 
at  the  time  of  beginning  her  suit  the  appellee  had  no  reasonable  ground 
for  belief  that  she  was  entitled  to  recover  any  sum  by  way  of  exemplary 
damages,  then  it  would  be  their  duty  to  return  a  verdict  to  that  effect, 
and  to  proceed  no  further  in  the  consideration  of  the  other  issues  sub- 
mitted to  them.  At  most,  there  must  have  been  a  further  finding  that 
the  allegations  as  to  amount  were  fraudulently  made  for  the  purpose  of 
conferring  jurisdiction  on  the  District  Court. 

Special  charge  number  two,  requested  by  appellant  upon  the  issue 
as  to  the  authority  of  McCarley  to  bind  it,  was  properly  refused,  if  for 
no  other  reason,  because  it  required  the  jury  to  be  "satisfied"  from  the 
evidence  that  McCarley  had  the  authority  to  act  as  the  general  agent, 
etc.,  when  it  is  well  known  that  a  finding  from  the  preponderance  of  the 
evidence  meets  the  requirements  of  law.  Besides,  that  issue  seems  to 
have  been  well  submitted  in  the  main  charge. 
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It  was  unnecessary  to  give  the  special  charge  upon  the  materiality  of 
the  alleged  false  statements,  since  undisputedly  if  the  statements  made 
were  false,  they  were  materially  so;  and  furthermore,  the  charge  itself 
(number  three)  was  inaccurate  in  that  it  authorized  a  verdict  for  the 
defendant  if  the  agent  McCarley  at  the  time  he  made  the  statements  did 
not  know  them  to  be  false. 

We  find  no  error  in  the  judgment  and  it  is  therefore  affirmed. 

Affirmed* 

Writ  of  error  refused. 


E.  C.  Bumpass  v.  Eugene  McLendon. 

Decided  March  16,  1907. 

1. — School  Land — Abandonment — Forfeiture. 

Abandonment  of  or  failure  to  occupy  school  land  purchased  under  the  laws 
in  force  prior  to  April  10,  1901  (Gen.  Laws  1901,  p.  292),  would  not  ipso  facto 
work  a  forfeiture  of  such  purchase,  but  to  effect  this  purpose  it  was  necessary 
that  affirmative  action  to  that  effect  be  taken  by  the  Commissioner  of  the 
Land  Office. 

2. — Same — Authority  of  Commissioner. 

The  authority  of  the  Commissioner  of  the  Land  Office  to  declare  a  pur- 
chase of  school  land  forfeited  because  of  abandonment,  depends  upon  the  ex- 
istence of  that  fact.    If  the  fact  does  not  exist,  the  power  does  not  exist. 

3. — School  Land — Lienholder — Forfeiture. 

The  act  of  the  Commissioner  of  the  Land  Office  in  attempting  to  forfeit  a 
purchase  of  school  land  cannot  be  binding  and  conclusive  upon  one  having  a 
valid  lien  on  such  land  prior  to  said  attempted  forfeiture. 


4. — Trespass  to  Try  Title — Pleading. 

In  trespass  to  try  title,  where  the  petition  is  in  the  statutory  form,  the 
general  rule  is  that  the  plaintiff  will  be  permitted  to  introduce  any  competent 
parol  evidence  necessary  to  establish  his  title  without  pleading  the  facts.  It 
is  otherwise  when  the  plaintiff  is  seeking  the  enforcement  of  an  equity  which 
the  rules  of  pleading  require  to  be  set  up  by  special  plea. 


5. 

One  suing  in  trespass  to  try  title  for  school  land  the  purchase  of  which 
the  Commissioner  of  the  Land  Office  unlawfully  attempted  to  forfeit,  need  not 
plead  fraud  or  mistake  on  the  part  of  the  Commissioner. 

Error  from  the  District  Court  of  Stonewall  County.  Tried  below 
before  Hon.  H.  E.  Jones. 

Legett  &  Kirhy,  for  plaintiff  in  error. — The  court  erred  in  excluding 
and  not  admitting  in  evidence  certified  copy  of  application,  affidavit  and 
obligation  of  J.  D.  McLendon,  for  the  purchase  of  the  land  in  contro- 
versy, dated  September  11,  1899,  filed  in  the  Land  Office,  September  15, 
1899,  and  awarded  January  22,  1900.  Island  City  Savings  Bank  v. 
Dowlearn,  94  Texas,  383;  Ketner  v.  Eogan,  68  S.  W.  Rep.,  774;  Harper 
v.  Terrell,  73  S.  W.  Rep.,  949 ;  Newland  v.  Slaughter,  70  S.  W.  Rep., 
102 ;  Johnson  v.  Bibb,  75  S.  W.  Rep.,  71. 

W.  J.  Arrington  and  H.  G.  McConnell,  for  defendant  in  error. — The 
testimony  offered  by  the  plaintiff  and  excluded  by  the  court  would  have 
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shown  and  did  show  conclusively  that  the  land  in  controversy  had  been 
abandoned  by  J.  D.  McLendon,  that  he  had  failed  to  continue  to  reside 
upon  and  improve  the  land  in  good  faith  and  that  on  April  20,  1901, 
it  had  become  forfeited  without  any  act  of  the  Commissioner  of  the 
General  Land  Office.  Sec.  3,  chap.  CXXV,  p.  294,  Acts  27th  Legislature 
of  Texas  (became  the  law  April  19,  1901) ;  Mahoney  v.  Tubbs,  77  S. 
W.  Rep.,  822 ;  Smith  v.  Hughes,  86  S.  W.  Rep.,  936 ;  Hardman  v.  Craw- 
ford, 63  S.  W.  Rep.,  659 ;  same  case  on  motion  for  rehearing,  64  S.  W. 
Rep.,  938. 

The  act  of  the  Land  Commissioner  on  April  20, 1901,  in  endorsing  the 
application  of  J.  D.  McLendon,  "Land  forfeited  for  abandonment,"  was 
conclusive  and  could  not  be  attacked  by  plaintiff  in  error  in  this  col- 
lateral proceeding.  Sec.  3,  chap.  CXXV,  p.  294,  Act  27th  Texas 
Legislature;  Smith  v.  McClain,  87  S.  W.  Rep.,  212. 

There  being  no  allegations  of  fraud  or  mistake  on  the  part  of  the 
Land  Commissioner,  the  defendant  in  error,  or  J.  D.  McLendon,  and  the 
proof  offered  by  plaintiff  in  error  having  for  its  object  and  purpose  the 
establishment  of  fraud  and  mistake,  was  properly  excluded  by  the 
court.  Willis  v.  Hudson,  63  Texas,  678 ;  Moore  v.  Hazelwood,  6Z  Texas, 
624;  Merchant's  Nat.  Bank  v.  Barker,  8  Texas  Civ.  App.,  334. 

CONNER,  Chief  Justice. — The  plaintiff  in  error  instituted  this 
suit  in  the  usual  form  of  suits  in  trespass  to  try  title,  on  the  9th  day  of 
October,  1905,  to  recover  school  land  section  number  26,  block  A,  Stone- 
wall County.  Defendant  in  error  answered  by  general  denial  and  plea 
of  not  guilty.  The  court,  having  excluded  all  evidence  offered  by  the 
plaintiff,  rendered  judgment  for  defendant,  and  hence  this  appeal. 

The  excluded  evidence  tends  to  show  that  the  land  in  controversy  was 
duly  awarded  to  J.  D.  McLendon,  the  father  of  defendant  in  error,  by 
the  Commissioner  of  the  General  Land  Office  on  January  22,  1900; 
that  plaintiff  in  error  on  January  8,  1905,  secured  a  judgment  against 
the  said  J.  D.  McLendon  in  the  sum  of  $2,648.28,  foreclosing  a  vendor's 
lien  on  the  land  in  contrpversy.  The  judgment  directed  the  issuance 
of  an  order  of  sale  by  virtue  of  which  the  land  was  regularly  sold  and 
conveyed  to  plaintiff  in  error  on  April  4,  1905.  Plaintiff  in  error  further 
offered  to  show  that  all  interest  had  been  paid  on  account  of  the  purchase 
by  J.  I).  McLendon  up  to  and  including  November  1,  1900,  and  that 
plaintiff  in  error  had  tendered  the  interest  due  the  State  November  1, 
1901,  which,  however,  was  rejected  by  the  State  Treasurer  on  the  ground 
that  the  award  to  J.  D.  McLendon  had  been  forfeited  as  hereinafter 
stated.  Plaintiff  further  offered  to  show  that  said  J.  D.  McLendon 
continuously  resided  upon  and  occupied  the  land  in  controversy  from 
the  date  of  the  award  to  him  up  to  and  including  the  day  of  trial. 
Inasmuch,  however,  as  the  purchase  money  obligation  of  J.  D.  Mc- 
Lendon, which  had  been  offered  by  plaintiff  in  error,  had  indorsed  across 
its  face,  "Land  forfeited  for  abandonment,  4-20-1901.  Charles  Rogan, 
Comm'r,"  the  court  excluded  all  of  the  evidence  hereinbefore  referred  to 
on  the  ground  and  objection  of  defendant  in  error,  to  the  effect  that  the 
action  of  the  Commissioner  in  forfeiting  the  sale  to  J.  D.  McLendon 
was  conclusive,  or  if  not,  that  there  were  no  pleadings  alleging  fraud 
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or  mistake  on  the  part  of  the  Commissioner  of  the  General  Land  Office 
in  indorsing  on  the  application  and  obligation  of  J.  D.  McLendon  that 
the  sale  to  him  was  forfeited  for  abandonment,  and  that  it  hence  could 
not  be  shown  that  the  indorsement  was  unauthorized  and  of  no  effect. 

We  think  the  court  erred  in  the  rulings  indicated  Contrary  to  the 
contention  of  defendant  in  error,  the  law  of  April  19,  1901,  does  not, 
in  the  matter  under  consideration,  affect  the  right  of  one  purchasing 
under  previous  laws.  (Bates  v.  Bratton,  72  S.  W.  Bep.,  157.)  After 
the  award,  therefore,  to  J.  D.  McLendon,  January  22,  1900,  the  land 
in  controversy  was  no  longer  upon  the  market  and  subject  to  the  applica- 
tion of  and  sale  to  defendant  in  error  by  the  State,  until  the  previous 
award  to  J.  D.  McLendon  had  been  legally  forfeited  and  the  land  again 
placed  upon  the  market.  (O'Keefe  v.  McPherson,  61  S.  W.  Bep., 
534,  and  Bates  v.  Bratton,  supra.)  The  law  applicable  to  J.  D.  Mc- 
Lendon's  purchase  provides  that  "if  any  purchaser  shall  fail  to  reside 
upon  and  improve  in  good  faith  the  land  purchased  by  him,  he  shall 
forfeit  said  land  and  all  payments  thereon  to  the  State  in  the  same 
manner  as  for  non-payment  of  interest,  and  such  land  shall  be  again  for 
sale  as  if  no  such  sale  and  forfeiture  had  occurred/'  (Bevised  Statutes, 
article  4218-1.)  The  Commissioner  of  the  General  Land  Office  is  not 
the  State,  but  merely  one  of  its  honored  officers  or  agents,  with  dele- 
gated powers  as  defined  by  the  Legislature,  and  in  speaking  of  his 
authority  to  make  forfeitures  on  the  ground  of  abandonment,  we  said, 
in  the  case  of  Johnson  v.  Bibb,  75  S.  W.  Bep.,  71 :  "The  power  is  de- 
pendent upon  the  fact.  Where  the  fact  of  abandonment  does  not  exist, 
the  power  to  forfeit  on  this  ground  can  not  exist."  See  also,  Harper  v. 
Terrell,  73  S.  W.  Bep.,  949. 

From  the  recitations  of  the  judgment  offered  in  evidence,  it  is  to  be 
implied  that  J.  D.  McLendon  had  created  a  valid  lien  in  plaintiff's 
favor  prior  to  the  date  of  the  forfeiture.  In  other  words,  that  prior 
to  the  attempted  forfeiture  relied  upon  by  the  defendant  in  error,  plain- 
tiff in  error  had  acquired  a  valid  right,  since  perfected  by  the  foreclosure 
proceedings.  We  held  in  the  case  of  Harwell  v.  Harbison,  95  S.  W. 
Bep.,  30,  that  a  purchaser  of  school  land  could  create  a  valid  lien  thereon 
before  he  had  completed  the  three  years  occupancy  required  by  the 
statute,  and  that  the  same  could  be  enforced  after  the  requisite  occu- 
pancy had  been  completed,  even  as  against  a  subsequent  vendee  of  the 
original  purchaser,  the  owner  of  the  lien  in  .the  meantime  taking  chances 
on  the  purchaser's  complying  with  that  condition  of  the  State  sale. 
Plaintiff  in  error  was  not  a  party  to  the  act  of  the  Commissioner  in 
attempting  to  forfeit  the  sale  to  J.  D.  McLendon,  and  it  seems  to  us 
his  act  should  not  be  given  conclusive  effect.  It  is  true  that  it  was  held 
in  Logan  v.  Curry,  69  S.  W.  Bep.,  130,  and  in  Smith  v.  McLain,  87 
S.  W.  Bep.,  212,  cited  by  defendant  in  error,  that  the  certificate  of  the 
three  years  continued  occupancy,  issued  by  the  Commissioner  of  the 
General  Land  Office,  was  conclusive  as  against  one  subsequently  apply- 
ing to  purchase.'  These  cases,  however,  as  well  as  the  case  of  Pardue 
v.  White,  21  Texas  Civ.  App.,  124,  are  all  limited  to  persons  applying 
to  purchase  subsequent  to  the  issuance  of  the  certificate.  And  it  is  to 
be  implied,  at  least,  from  all  of  them  that  one  whose  right  was  fixed 
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prior  to  the  proof  and  issuance  of  the  certificate  is  not  concluded  thereby. 
So,  too,  the  act  of  the  Commissioner  in  making  an  award,  is  presumptive 
evidence  that  the  award  was  authorized  and  regular.  But  we  have 
numerous  adjudged  cases  which  have  proceeded  upon  the  assumption 
that  a  qualified  person,  making  proper  application  to  purchase  between 
an  award  and  the  issuance  of  the  Commissioner's  certificate  of  three 
years  continued  occupancy  by  the  awardee,  may  attack  the  award  and 
show  that  it  was  invalid  because  of  a  want  of  actual  settlement,  or  a 
want  of  qualification  on  the  part  of  the  person  to  whom  the  award  was 
made.  In  all  such  cases  the  act  of  the  Commissioner  has  been  held  as 
creating  only  a  rebuttable  presumption  of  fact  in  favor  of  the  award. 

As  to  the  remaining  contention  that  the  proffered  proof  was  inad- 
missible in  the  absence  of  special  pleading  setting  up  fraud  or  mistake 
on  the  part  of  the  Commissioner,  we  think  it  sufficient  to  say  that  as  we 
interpret  the  record,  plaintiff  in  error  is  not  seeking  the  enforcement  of 
any  equity  which,  under  the  rule  of  pleadings  in  cases  such  as  this,  must 
be  set  up  by  special  plea.  Where  the  petition  is  in  the  statutory  form, 
as  in  the  case  before  us,  the  general  rule  is  that  the  plaintiff  will  be 
permitted  to  introduce  any  competent  parol  evidence  necessary  to  estab- 
lish his  title,  although  the  fact  proposed  to  be  established  by  such  evi- 
dence be  not  specially  pleaded.  (Edwards  v.  Barwise,  69  Texas,  84. 
See  also,  Rodriquez  v.  Lee,  Adm'x,  26  Texas,  32;  Rivers  v.  Foote,  11 
Texas,  662;  Hunt  v.  Turner,  9  Texas,  385.)  If  the  Commissioner  of  the 
General  Land  Office  was  without  authority  to  make  the  forfeiture  at- 
tempted, his  indorsement  on  J.  D.  McLendon's  obligation  could  in  no 
event  have  greater  effect  than  to  establish  a  presumption  of  regularity. 
It  was  hence  unnecessary  that  equitable  relief  in  the  way  of  cancellation 
be  obtained  in  order  to  avoid  its  effect. 

We  conclude  that  the  judgment  should  be  reversed  and  the  cause  re- 
manded for  the  error  of  the  court  in  rejecting  the  offered  evidence. 

Reversed  and  remanded. 


William  Tammen  et  al.  v.  F.  K.  Schaefer. 

Decided  March  16,  1907. 

1, — Citation — Becitals  in  Judgment — Presumption. 

Where  the  sheriff's  return  upon  a  citation  to  a  nonresident  defendant  simply 
shows  a  proper  delivery  of  a  copy  of  the  citation  to  the  defendant  and  is  silent 
as  to  the  delivery  of  a  copy  of  the  petition,  but  the  judgment  recites  that  the 
defendant  was  duly  and  regularly  cited  according  to  law,  in  an  attack  upon 
the  judgment  for  the  want  of  proper  service,  the  presumption  will  be  in  favor 
of  the  recitals  in  the  judgment,  in  the  absence  of  a  motion  in  the  trial  court 
to  quash  the  citation. 

2. — Same— Appearance. 

Where  the  judgment  recites  that  the  defendant  appeared  in  person  and  by 
attorney  in  open  court,  all  questions  as  to  citation  become  immaterial  on  appeal. 
Rev.  Stats.,  arts.  1241,  1242. 

3. — Jurisdiction — Change  of  Venue — Waiver. 

Where  the  judgment  recited  that  the  defendant  in  open  court  agreed  that 
the  venue  of  the  suit  might  be  changed,  and  the  record  showed  that  the  de- 
fendant thereafter  appeared  in  the  court  to  which  the  venue  had  been  changed 
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and  applied  for  a  continuance,  new  trial,  etc.,  without  objecting  to  the  juris- 
diction of  the  court,  any  irregularity  in  the  mode  of  changing  the  venue  as 
prescribed  by  article  1270,  of  the  Revised  Statutes,  will  be  considered  waived. 

4. — Pleading — Amendment — Notice. 

A  defendant  who  has  entered  an  appearance  in  a  cause  is  not  entitled  to 
formal  notice  of  motions  filed  bv  the  plaintiff.  Where  the  amendment  of  a 
petition  consists  merely  of  clerical  errors  in  description  of  the  land  sued  for,  a 
defendant  who  has  entered  an  appearance  is  not  entitled  to  service  *  of  the 
amendment. 

Error  from  the  District  Court  of  Wichita  County.  Tried  below  be- 
fore Hon.  A.  H.  Carrigan. 

Huff,  Barwise  &  Huff,  for  plaintiffs  in  error. — The  plaintiff  having 
sued  for  a  certain  tract  of  land  and  having  described  it  by  metes  and 
bounds  and  having  obtained  default  judgment  against  both  defendants, 
it  was  error  for  the  court  to  grant  the  plaintiff  a  new  trial  and  to  allow 
him  to  amend  his  petition  and  sue  for  a  different  tract  of  land  than  the 
one  originally  described  in  his  original  petition,  and  the  court  having 
given  a  second  default  judgment  for  the  tract  of  land  described  in  plain- 
tiff's amended  petition  without  any  notice  of  the  filing  of  the  petition  hav- 
ing been  served  upon  the  defendants  or  either  of  them,  and  without  cita- 
tion upon  the  amended  petition  being  served  upon  the  defendants  or  either 
of  them,  the  judgment  of  the  court  wherein  title  to  this  newly  described 
tract  of  land  was  divested  out  of  the  defendants  and  vested  in  plaintiff 
is  erroneous,  and  the  judgment  should  be  reversed.  Cowan  v.  Williams, 
49  Texas,  380;  Mann  v.  Mathews,  32  Texas,  98;  Pena  v.  Pena,  43  S. 
W.  Sep.,  1027;  McNeil  v.  Childress,  34  Texas,  370;  Eev.  Stats.,  art. 
1188;  Eev.  Stats.,  art.  1189;  Morrison  v.  Walker,  22  Texas,  18;  Phoenix 
Lumber  Co.  v.  Houston  Water  Co.,  94  Texas,  456;  Babb  v.  Rogers,  67 
Texas,  339;  Stewart  v.  Anderson,  70  Texas,  599;  Lasater  v.  Fant,  43 
S.  W.  Eep.,  321 ;  Roller  v.  Ried,  87  Texas,  71 ;  McMillan  v.  Jones,  66 
Texas,  100 ;  Pendleton  v.  Cblville,  49  Texas,  525 ;  Gulf,  C.  &  S.  P.  Ry. 
Co.  v.  Richards,  11  Texas  Civ.  App.,  102. 

The  court  erred  on  the  trial  hereof  in  allowing  the  plaintiff  without 
any  notice  to  the  defendants  to  file  an  amended  petition  herein  on  the 
first  day  of  September,  1905,  and  without  any  notice  to  the  defendants 
or  either  of  them,  and  without  service  of  citation  upon  the  defendants, 
or  either  of  them,  in  rendering  default  judgment  against  the  defend- 
ants in  favor  of  plaintiff  vesting  in  plaintiff  herein,  the  title  to  and 
possession  of  one  hundred  acres  of  land  described  in  the  plaintiff's  first 
amended  petition.  Rev.  Stats.,  art.  1290;  Lauderdale  v.  Ennis  Station- 
ery Co.,  80  Texas,  496;  Carlton  v.  Miller,  2  Texas  Civ.  App.,  623. 

L.  H.  Mathis,  for  defendant  in  error. 

CONNER,  Chief  Justice. — The  record  shows  that  defendant  in 
error  instituted  this  suit  in  the  District  Court  of  Archer  County  on  the 
23d  day  of  September,  1903,  to  recover  land  described  in  his  original 
petition  as  follows: 

"One  hundred  acres  of  land  out  of  the  Harvey  Cox  survey,  known  as 
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abstract  number  67,  certificate  number  318,  in  the  records  of  the  General 
Land  Office  at  Austin,  Texas,  patented  April  23, 1875,  by  patent  number 
118,  volume  15,  with  field  notes  as  follows:  beginning  at  a  stake  in  the 
east  line  of  the  Lucian  Thompson  1,476-acre  survey  and  at  the  N.  E. 
corner  at  a  400-acre  tract  of  land  conveyed  to  Chas.  Kuschke  by  deed 
dated  January  14,  1885;  thence  north  423%  varas  to  a  stake  in  the 
prairie  for  corner;  thence  east  1,333  varas  to  a  stone  for  a  corner;  thence 
south  423%  varas  to  a  stone  for  a  corner;  thence  west  1,333  varas  to 
the  place  of  beginning,  said  land  being  situated  in  Archer  County, 
Texas." 

The  following  further  description  of  the  land  sued  for  was  given  in 
the  original  petition : 

"That  defendant  Tammen  is  claiming  to  own  said  land  by  virtue  of 
a  special  warranty  deed  executed  to  him  by  Robt.  E.  Huff  on  December 
30,  1901,  conveying  said  land  to  him,  and  also  by  virtue  of  a  deed  con- 
veying eaid  land  to  Robt.  E.  Huff,  executed  by  defendant  A.  P.  Decker, 
on  September  15,  1901,  but  plaintiff  alleges  that  said  deed  from  de- 
fendant Decker  to  Huff  was  executed  solely  for  the  purpose  of  securing 
said  Huff  against  liability  by  reason  of  his  having  executed  as  surety 
for  defendant  Decker  a  certain  bail  bond  or  bonds  and  said  deed  from 
Huff  to  defendant  Tammen  was  executed  by  the  direction  of  defendant 
Decker  and  solely  for  the  purpose  of  placing  the  apparent  record  title 
to  said  land  in  defendant  Tammen,  in  order  thereby  to  hinder,  delay 
and  defraud  the  creditors  of  defendant  Decker,  one  of  whom  this  plain- 
tiff was  at  that  time;  that  defendant  Tammen  never  paid  any  con- 
sideration for  the  execution  of  said  deed  to  him  and  the  sole  purpose  of 
that  deed  was  to  prevent  defendant  Decker's  creditors  from  subjecting 
said  land  to  the  payment  of  their  debts  against  defendant  Decker,  which 
purpose  was  at  the  time  well  known  to  defendant  Tammen  who  agreed 
to  such  purpose  and  attempted  to  execute  the  same;  that  the  legal  and 
equitable  title  to  said  land  did  not  pass  out  of  defendant  Decker  by 
the  execution  of  either  or  both  of  the  deeds  mentioned  herein." 

It  was  alleged  that  the  defendant  Decker  was  a  resident  of  Archer 
County,  and  it  appears  that  he  was  duly  served  with  citation.  William 
Tammen,  however,  was  alleged  to  be  a  resident  of  Clay  County,  Texas. 
The  citation  to  him  recites  that  it  was  accompanied  by  a  copy  of  the 
plaintiff's  original  petition,  but  it  does  not  appear  from  the  sheriffs 
return  that  such  copy  was  served  upon  Tammen,  the  sheriff's  return 
being  as  follows:  "Came  to  hand  the  24th  day  of  September,  A.  D. 
1903,  at  2:30  o'clock  p.  m.,  and  executed  the  24th  day  of  September, 
A.  D.  1903,  at  8:30  p.  m.,  by  delivering  to  William  Tammen,  the 
within  named  defendant,  in  person  a  true  copy  of  this  writ." 

Neither  of  the  defendants  filed  any  answer  in  the  District  Court  of 
Archer  County  and  the  record  fails  to  show  how  this  case  found  its  way 
into  the  District  Court  of  Wichita  County,  Texas,  except  by  recitals 
in  the  judgment  of  the  latter  court  rendered  in  favor  of  defendant  in 
error,  first  on  July  22,  1905,  and  second,  on  September  1,  1905.  These 
judgments  recite  that : 

"The  defendants  Wm.  Tammen  and  A.  F.  Decker  had  been  duly  and 
regularly  cited  according  to  law  to  appear  and  answer  herein,  and  during 
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the  regular  April  term,  1904,  of  the  District  Court  of  Archer  County, 
Texas,  when  said  cause  was  pending  in  said  court  said  defendants  in 
person  and  by  their  attorney  had  appeared  in  open  court  and  had  in  open 
court  agreed  with  the  plaintiff  and  his  attorney  that  the  venue  of  said 
cause  might  be  changed  to  Wichita  County,  Texas,  whereupon  the 
original  papers  in  said  cause  were  by  the  clerk  of  said  court  forwarded 
to  the  clerk  of  the  District  Court  of  Wichita  County,  Texas,  and  said 
cause  was  duly  docketed  on  the  docket  of  this  court  pursuant  to  said 
agreement.  At  the  last  term  of  this  court  (the  December  term,  1904), 
said  defendants  appeared  in  this  court  and  filed  a  written  application  for 
a  continuance  of  this  cause  which  was  by  the  court  granted,  on  this  day 
after  the  plaintiff  had  announced  ready  for  trial,  it  appearing  to  the 
court  that  no  answer  had  ever  been  filed  herein  by  either  of  defendants, 
and  the  plaintiff  demanding  same,  judgment  is  hereby  rendered  by 
default  herein  in  favor  of  the  plaintiff  against  each  of  the  defendants/9 
etc.. 

The  record  further  shows  that  on  the  date  of  the  judgment  of  July 
22,  1905,  the  District  Court  of  Wichita  County  made  the  following 
further  order: 

"On  this  day  come  on  to  be  heard  the  motion  of  the  defendants  Wm. 
Tammen  and  A.  P.  Decker,  for  a  new  trial  herein,  the  ground  of  said 
motion  being  that  plaintiff  had  never  filed  a  bond  for  cost  herein,  and 
all  parties  having  announced  ready  upon  said  motion,  the  court  con- 
sidered same  and  is  of  the  opinion  that  said  motion  should  be  and  the 
same  is  in  all  things  overruled." 

On  September  1,  1905,  thereafter  and  at  the  same  term  of  the  court 
at  which  the  judgment  of  July  22  had  been  rendered,  defendant  in  error 
filed  a  motion  to  set  this  judgpient  aside  on  the  ground  that  "through 
inadvertence  in  drawing  the  original  petition  herein,  plaintiff's  attorney 
committed  certain  clerical  errors  in  the  description  of  the  land  sued  for 
herein,  which  it  is  desired  may  be  corrected  by  an  amendment  to  be 
filed  herein ;  that  the  land  sued  for  herein  is  identified  by  the  description 
contained  in  said  original  petition,  so  that  the  defendants  at  all  times 
knew  what  particular  land  on  the  ground  was  sued  for  herein,  but 
plaintiff  desires  and  prays  the  court  to  grant  this  motion  in  order  that 
said  clerical  errors  may  be  corrected  by  amendment  and  a  proper  judg- 
ment rendered  herein."  The  court  granted  this  motion  and  defendant 
in  error  without  service  thereof  upon  either  of  plaintiffs  in  error  filed 
an  amended  original  petition.  The  amended  petition  seems  to  be  an 
exact  copy  of  the  original  except  that  in  the  description  of  the  land  sued 
for,  the  name  of  the  adjoining  survey  is  stated  in  the  original  petition 
as  "Lucian  Thompson  1,476-acre  survey,  and  beginning  at  the  N.  E. 
corner  of  a  400-acre  tract  of  land  conveyed  to  Chas.  Kuschke,  by  deed 
dated  January  14,  1885 ;"  while  in  the  amended  petition  "Thompson" 
was  changed  to  "Hopson"  and  "N.  E."  was  changed  to  "N.  W." 

Upon  the  amended  petition  so  filed  final  judgment  by  default  was 
again  rendered  on  the  same  day,  and  it  is  from  this  latter  judgment 
that  the  writ  of  error  herein  has  been  sued  out. 

It  is  insisted  that  the  judgment  appealed  from  is  fundamentally 
erroneous  in  that  the  record  shows  that  the  District  Court  of  Wichita 
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County  never  acquired  jurisdiction  over  plaintiffs  in  errcr.  The  con- 
tention in  substance  is  that  in  the  first  instance  the  District  Court  of 
Archer  County  did  not  subject  Tammen  to  its  jurisdicti&n  because  of  a 
failure  to  serve  him  with  a  copy  of  the  plaintiff's  original  petition;  and 
second,  that  the  defendants  Decker  and  Tammen  not  having  answered, 
the  District  Court  of  Wichita  County  did  not  acquire  jurisdiction  because 
the  venue  of  the  case  was  not  changed  upon  the  written  consent  of  the 
parties  filed  with  the  papers  of  the  cause  by  an  order  entered  on  the 
minutes,  as  required  by  article  1270  of  the  Revised  Statutes. 

The  judgment  of  the  District  Court  of  Wichita  County  recites  that 
the  defendants,  Tammen  and  Decker,  had  been  "duly  and  regularly 
cited  according  to  law  to  appear  and  answer  herein."  The  sheriff's 
return  does  not  affirmatively  show  that  Tammen  was  not  served  with  a 
copy  of  the  plaintiff's  original  petition,  but  merely  fails  to  specifically 
show  that  he  was.  No  motion  to  quash  the  citation  or  sheriff's  return 
was  made,  and  the  presumptions  are  in  favor  of  the  recitals  in  the 
judgment.  (Foust  v.  Warren,  72  S.  W.  Rep.,  404.)  Besides,  Revised 
Statutes,  article  1241,  provides  that:  "The  defendant  may  in  person, 
or  by  attorney,  or  by  his  duly  authorized  agent,  enter  an  appearance  in 
open  court,  and  such  appearance  shall  be  noted  by  the  judge  upon  his 
docket  and  entered  in  the  minutes,  and  shall  have  the  same  force  and 
effect  as  if  citation  had  been  duly  issued  and  served  as  provided  by  law." 
The  judgment  recites  that  the  defendants  did  appear  in  person  and  by 
attorney  in  open  court,  which  certainly  renders  immaterial  all  questions 
of  defective  service  of  the  citation.  (Rev.  Stats.,  art.  1242;  Marx  & 
Kempner  v.  Heidenheimer,  63  Texas,  304.) 

What  we  have  said,  to  some  extent,  also  answers  the  second  contention 
above  noted.  The  judgment  recites  that  defendants  in  "open  court 
agreed"  that  the  venue  might  be  changed  to  Wichita  County.  While 
it  may  be  inferred  that  the  agreement  was  not  in  writing,  as  provided  in 
the  article  of  the  statute  quoted,  yet  the  judgment  does  not  affirmatively 
so  show,  and  thereafter  we  find  from  the  record  that  the  defendants 
appeared  before  the  District  Court  of  Wichita  County,  applied  for  a 
continuance,  new  trial,  etc.,  all  without  objecting  to  the  jurisdiction  of 
the  court  over  them,  which  clearly  amounts  to  a  waiver  of  any  irregu- 
larity in  the  mode  of  changing  the  venue.  (Borden  v.  Houston,  2  Texas, 
599;  Willis  v.  White,  29  S.  W.  Rep.,  818.) 

The  remaining  contention  of  plaintiffs  in  error  is  to  the  effect  that 
the  judgment  appealed  from  is  without  effect  because  of  a  want  of  service 
upon  them  of  the  amended  petition.  Construing  the  petitions  as  entire- 
ties, we  think  the  amended  petition  amounts  to  no  more  than  a  mere 
correction  of  clerical  errors  in  the  description  of  the  land  in  controversy. 
In  each  petition  the  land  sued  for  was  described  as  beginning  on  a 
corner  of  a  tract  of  four  hundred  acres  conveyed  to  Chas.  Kuschke  by 
a  deed  dated  January  14,  1885;  as  out  of  the  "Harvey  Cox  survey;" 
and  as  the  land  claimed  by  one  of  the  plaintiffs  in  error  by  virtue  of 
deeds  particularly  described  and  attacked  for  fraud.  The  substitution, 
therefore,  of  "Lucian  Hopson"  for  "Lucian  Thompson,"  in  describing 
the  adjoining  1,476-acre  survey,  and  "N.  W."  for  "N".  E."  in  describing 
the  point  of  beginning  on  the  Chas.  Kuschke  land,  could  hardly  have 
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caused  surprise  authorizing  a  continuance,  had  plaintiffs  in  error  applied 
for  one  on  that  ground.  It  seems  quite  manifest  that  the  original 
errors  of  description  were  merely  clerical.  If  so,  it  is  clear  that  service 
of  the  amendment  was  not  requisite.  (McConnel  v.  Foscue,  24  S.  W. 
Rep.,  964.)  But  in  addition  to  this,  as  we  have  seen,  plaintiffs  in  error 
had  entered  their  appearance  in  the  cause  and  the  court  was  expressly 
authorized  to  set  aside  the  judgment  of  July  22  and  to  permit  the 
amendment  as  if  no  such  judgment  had  been  entered.  (Eev.  Stats., 
art.  1190.)  Plaintiffs  in  error  were  required  to  take  notice  of  the  motion 
therefor.  The  language  of  the  statute  is:  "Notice  of  motions  in  a 
suit  pending  is  given  by  the  filing  of  the  motion  and  entry  thereof  in 
the  motion  docket  during  the  term."  (Bev.  Stats.,  1458.)  Plaintiffs 
in  error  having  entered  an  appearance  in  the  pending  suit,  proper  dili- 
gence would  seem  to  have  required  an  application  for  postponement  or 
continuance  because  of  the  surprise,  if  any;  or,  failing  in  that,  to  at 
least  have  made  the  proper  application  to  the  court  below  to  set  aside 
the  judgment,  showing  meritorious  defense.  We  are  now  asked  to  do 
what  the  court  below  would  have  refused  in  the  absence  of  such  showing. 
Plaintiffs  in  error  cite  Babb  v.  Rogers  et  al.,  67  Texas,  336:  Stewart  v. 
Anderson,  70  Texas,  588,  and  other  cases  to  the  effect  that  defendants 
who  have  been  cited  only  must  be  served  with  notice  of  an  amendment 
setting  up  a  cause  of  action  or  matter  materially  different  from  that  set 
up  before.  A  distinction  is  to  be  observed,  however.  In  the  first  named 
case  it  is  said,  "if  he  (the  defendant)  has  pleaded  to  the  action,  the 
only  notice  to  which  he  is  entitled  is  the  order  of  the  court  granting 
leave  to  file  the  amendment,"  and  the  court  treated  one  of  the  defend- 
ants who  had  merely  entered  an  appearance  by  reason  of  his  motion  to 
quash  the  citation  at  the  preceding  term,  as  if  he  had  filed  an  answer 
to  the  merits.  Here  the  defendants  not  only  entered  their  appearance  in 
open  court,  but  further  appeared  in  the  court  to  which  the  case  had  been 
removed  and  applied  for  and  secured  a  continuance,  and  later  made 
formal  application  for  a  new  trial.  It  seems  to  us,  therefore,  that  plain- 
tiffs in  error  were  as  fully  before  the  court  as  if  they  had  filed  formal 
plea  of  not  guilty,  and  that  they  hence  were  required  to  take  notice  of 
the  amendment  under  consideration. 

We  conclude  that  no  error  has  been  shown  and  that  the  judgment 
should  be  affirmed. 

Affirmed. 


Isaac  Sangeb  et  al.  v.  Maby  Butler  et  al. 

Decided  March  16,  1907. 

1. — WU1 — Construction. 

The  provision  in  a  will,  "In  case  of  the  death  of  my  wife,  Mary  Butler, 
and  myself  at  the  same  time,  I  bequeath  my  estate  as  follows,  viz.,  etc.,"  when 
construed  in  the  light  of  the  entire  will  and  all  the  provisions  therein,  held 
to  have  reference,  not  to  the  act  of  dying,  but  to  the  state  of  being  dead;  not 
to  the  contingency  of  the  testator  and  his  wife  dying  at  the  same  instant  of 
time,  but  to  the  time  when  they  would  both  be  dead. 


528  Texas  Civil  Appeals  Reports,  Vol.  45.  [March, 

2. 


The  fallowing  rules  should  be  observed  in  the  construction  of  a  will:  (1) 
The  intention  of  the  testator  expressed  in  the  will,  or  clearly  deducible  there- 
from, must  prevail,  if  consistent  with  the  rules  of  law.  (2)  The  presumption 
is  that  the  testator  intended  to  dispose  of  his  whole  estate.  And  (3)  the  law 
prefers  a  construction  which  will  prevent  a  partial  intestacy  if  such  construc- 
tion can  reasonably  be  given. 

Appeal  from  the  Fourteenth  District  Court,  Dallas  County.  Tried 
below  before  Hon.  Thomas  F.  Nash. 

Victor  H.  Hexter  and  Coke  &  Colee,  for  appellants. 

Hollo  way  &  Holloway,  for  appellees. 

TALBOT,  Associate  Justice. — This  action  was  brought  by  Isaac 
Sanger  and  Alexander  Sanger  against  Byron  Truell,  Mary  Butler,  Irene 
Butler,  Caroline  Latham,  and  John  A.  Latham,  to  recover  for  breach 
of  a  covenant  of  warranty,  the  sum  of  $1,575  and  interest.  The  defend- 
ants answered,  and  the  cause  coming  on  for  trial  was  heard  by  the  court 
without  a  jury  and  resulted  in  a  judgment  for  defendants  from  which 
the  plaintiffs  have  appealed  to  this  court. 

'  The  facts  are  as  follows:  On  December  30,  1902,  the  defendants 
herein,  in  consideration  of  the  sum  of  $12,500,  paid  by  the  plaintiffs 
and  Cornelia  Sanger,  sold  and  conveyed  unto  the  plaintiffs  and  Cor- 
nelia Sanger,  by  deed  of  said  date,  the  real  estate  described  in  the  peti- 
tion herein.  The  defendants,  Mary  Butler,  Caroline  Latham,  joined 
by  her  husband,  John  Latham,  Marcus  Butler  and  Irene  Butler,  executed 
said  deed  as  surviving  wife  and  children  of  Frederick  Butler,  deceased, 
and  as  devisees  under  his  will.  Prior  to  the  death  of  the  said  Frederick 
Butler  said  property  was  owned  by  Frederick  Butler  and  Byron  Truell, 
Butler  owning  three-fourths  and  Truell  one-fourth.  The  deed  so  exe- 
cuted by  defendants  contained  the  usual  warranty  clause  as  follows: 
"And  we  do  hereby  bind  ourselves,  our  heirs,  executors  and  administra- 
tors, to  warrant  and  forever  defend,  all  and  singular,  the  said  premises 
unto  said  Isaac  Sanger,  Alex  Sanger  and  Cornelia  Sanger,  their  heirs 
and  assigns,  against  every  person  whomsoever  lawfully  claiming  or  to 
claim  the  same  or  any  part  thereof."  The  grantees  in  said  deed  then 
took  possession  of  said  property,  and  have  ever  since  remained  in  pos- 
session of  the  same.  On  the  18th  day  of  April,  1903,  Cornelia  Sanger 
conveyed  to  plaintiffs  by  a  special  warranty  deed  of  said  date  her  interest 
in  said  land,  whereby  the  plaintiffs  became  and  are  now  the  sole  owners 
of  the  title  acquired  through  said  deed  of  December  30,  1902.  The  will 
of  Frederick  Butler,  deceased,  through  which  the  defendants,  other  than 
Byron  Truell,  claimed  title  to  the  land,  was  dated  on  the  12th  day  of 
June,  1895,  and  is  as  follows :  "Know  all  men  by  these  presents,  that  I, 
Frederick  Butler,  of  the  city  of  Lawrence,  county  of  Essex,  and  Com- 
monwealth of  Massachusetts,  being  in  fairly  good  health  and  of  sound 
and  disposing  mind  and  memory,  do  make  and  publish  this  my  will  and 
testament. 

"First.  I  do  hereby  constitute  and  appoint  my  sons,  Franklin  and 
Marcus  Butler,  and  the  survivors  of  them,  the  executors  and  executor 
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of  this  my  last  will  and  testament,  and  direct  my  said  executors  to 
pay  all  my  just  debts  and  funeral  expenses  out  of  my  estate,  and  I 
desire  that  my  executors,  or  either  of  them,  may  be  exempt  from  furnish- 
ing sureties  on  their  bonds,  as  such  executors,  as  provided  by  law. 

"Second.  I  give  and  devise  to  my  beloved  wife,  Mary  Butler,  all 
of  my  estate  both  real  and  personal  to  have  and  to  hold  and  enjoy  the 
same  during  the  term  of  her  natural  life. 

"Third.  In  case  of  the  death  of  my  wife,  Mary  Butler,  and  myself 
at  the  same  time,  I  bequeath  my  estate  as  follows,  viz. :  To  each  of  the 
surviving  children  of  my  son,  the  late  Albert  E.  Butler,  and  Gertrude 
E.  Butler,  I  give  and  devise  the  sum  of  fifteen  hundred  dollars,  the  said 
money  to  be  put  in  the  hands  of  Hon.  Byron  Truell,  to  be  held  by  him 
in  trust  until  the  said  children  shall  become  of  age.  The  balance  of  my 
estate  both  real  and  personal  to  be  divided  as  follows,  viz.:  To  my 
daughter,  Mrs.  John  A.  Latham,  I  bequeath  one-quarter,  to  my  son 
Marcus  I  bequeath  one-quarter,  and  to  my  daughter  Irene  I  bequeath 
one-half,  with  the  understanding  that  one-half  of  the  portion  be- 
queathed to  Irene  be  used  for  the  care  and  support  of  the  children  of 
my  son  Franklin  Butler. 

"Fourth.  I  particularly  request  that  the  portion  of  my  estate  to  my 
daughter,  Mrs.  John  A.  Latham,  shall  be  for  her  and  her  children  free 
from  the  control  of  her  husband.  This  request  also  applies  to  the  portion 
bequeathed  to  my  daughter,  Irene  Butler,  if  she  should  marry. 

"In  testimony,  I,  the  said  Frederick  Butler,  have  to  this  my  last  will 
and  testament  subscribed  my  name,  this  twelfth  day  of  June  in  the 
year  of  our  Lord,  one  thousand  eight  hundred  and  ninety-five. 

"Frederick  Butler.     (Seal.) 

"Signed,  sealed,  published  and  declared  by  the  said  Frederick  Butler 
as  ana  for  his  last  will  and  testament,  in  the  presence  of  us  who  at  his 
request  and  in  his  presence  and  in  the  presence  of  each  other  have 
subscribed  our  names  as  witnesses  hereto. 

John  Barrington, 
Joseph  Howarth, 
Frank  A.  Hiscox." 

Frederick  Butler  died  at  his  home  in  Massachusetts  on  June  14,  1899, 
and  his  will  was  duly  probated  in  that  State,  and  a  copy  of  the  same 
and  the  proceedings  probating  the  same,  certified  as  required  by  the 
statutes  of  the  State  of  Texas,  was  recorded  in  the  deed  records  of 
Dallas  County,  Texas.  There  remains  in  the  hands  of  the  proper 
trustees  of  the  estate  in  Massachusetts  sufficient  funds  to  pay  the  said 
legacies  to  said  minor  grandchildren.  Byron  S.  Butler,  Gertrude  M. 
Butler  and  Marion  A.  Butler,  are  minors  and  are  grandchildren  of 
Frederick  Butler,  deceased,  being  children  of  Albert  E.  Butler,  a  de- 
ceased son  of  said  Frederick  Butler,  deceased,  and  these  persons  have 
not  and  never  have  had  any  legally  appointed  guardian  in  the  State 
of  Texas.  On  the  1st  day  of  June,  1903,  plaintiffs  instituted  a  suit  in 
the  District  Court  of  the  Fourteenth  Judicial  District  of  Texas,  styled 
Sanger  Brothers  v.  Joseph  Bourgeois  et.  al.,  and  numbered  22,524  on 
Vol.  XLV.  Civil— 34. 
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the  docket  of  said  court.  Said  suit  being  so  instituted  for  the  purpose  of 
clearing  the  title  to  said  land  by  reason  of  a  cloud  resting  thereon, 
caused  by  possible  outstanding  interests  of  defendants,  Joseph  Bour- 
geois and  the  unknown  heirs  of  Lux  Bourgeois,  deceased,  and  of  the 
minor  defendants,  the  said  Byron  S.  Butler,  Gertrude  M.  Butler,  Marion 
A.  Butler,  as  heirs  of  Frederick  Butler,  deceased,  who  were  then  respect- 
ively seventeen,  fifteen  and  twelve  years  of  age;  the  plaintiffs  therein 
praying  for  a  construction  of  the  will  of  Frederick  Butler,  and  that 
said  clouds  be  removed,  and  that  in  the  alternative,  if  the  court  should 
hold  that  said  minors  have  an  interest  in  the  land,  then  said  land  be 
partitioned  between  said  plaintiffs  and  said  minor  defendants.  None 
of  the  defendants  herein  were  parties  to  said  suit.  The  said  minor 
defendants  in  said  cause  number  22,524,  residents  of  Massachusetts, 
were  duly  cited  therein  by  publication,  and  were  represented  in  said 
cause  by  guardian  ad  litem,  appointed  therein  by  the  court.  By  a  judg- 
ment entered  in  said  cause  number  22,524,  on  March  16,  1904,  it  was 
adjudged  that  the  said  minor  defendants,  as  grandchildren  and  heirs 
of  Frederick  Butler,  deceased,  were  entitled  to  three-twentieths  interest 
in  and  to  said  land,  subject  to  the  life  state  of  Mary  Butler,  and  the 
plaintiffs  herein  to  seventeen-twentieths  interest  therein,  in  addition  to 
being  the  owners  of  the  life  interest  of  Mary  Butler  in  said  land,  and 
ordering  a  partition  of  the  said  land  between  the  plaintiffs  and  said 
minors,  Byron  S.  Butler,  Gertrude  M.  Butler  and  Marion  A.  Butler. 
Thereafter,  under  orders  entered  in  said  cause  number  22,524,  the  land 
so  conveyed  to  plaintiffs  was  offered  for  sale  by  H.  Y.  Lively,  special 
commissioner,  at  public  outcry,  for  the  purpose  of  partition,  and  sold 
to  plaintiffs  herein  for  the  sum  of  $12,500.  On  the  13th  day  of  June, 
1904,  the  sale  made  by  the  Special  Commissioner  was  approved  and  a 
deed  ordered  executed  and  delivered  to  plaintiffs  on  the  payment  of  the 
sum  of  $1,575,  which  amount  was  duly>paid  by  the  plaintiffs  into  the 
registry  of  the  court;  and  which  amount  they  seek  to  recover  in  this 
suit;  the  life  interest  of  said  Mary  Butler  in  said  three-twentieths  of 
said  $12,500  being  estimated  by  the  court  at  $300.  The  value  of  the 
interest  of  said  minors,  Byron  S.  Butler,  Gertrude  M.  Butler  and 
Marion  A.  Butler,  in  said  land,  as  found  by  the  court,  to  wit,  $1,575, 
is  the  fair  and  proportionate  value  of  the  interest  of  said  parties  as 
heirs  of  Frederick  Butler,  if  they  had  any  such  interest  therein.  No 
appeal  or  writ  of  error  was  prosecuted  in  said  cause  number  22,524. 

The  property  was  purchased  by  the  plaintiffs  with  a  view  of  erecting 
thereon  a  warehouse  to  cost  not  less  than  $90,000,  or,  if  not  to  be  so 
used,  to  again  sell  said  property;  of  this  intent  the  defendants  knew 
nothing. 

Albert  E.  Butler,  the  father  of  the  said  Byron  S.,  Gertrude  M.  and 
Marion  A.  Butler,  died  March  20,  1895.  He  was  heavily  in  debt  and 
his  assets  very  limited.  Frederick  Butler,  whose  financial  condition 
was  good,  made,  prior  to  the  date  of  his  will,  several  gifts  or  advances 
to  Albert  E.  Butler  amounting  to  between  $9,000  and  $10,000.  And 
after  the  death  of  the  said  Albert  E.  Butler,  the  said  Frederick  Butler 
paid  a  considerable  portion  of  his  debts  amounting  to  between  $9,000 
and  $10,000. 

The  trial  court  filed  no  conclusions  of  fact  or  law,  nor  does  the 
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judgment  rendered  recite  any  ground  upon  which  it  was  based.  In  this 
attitude  of  the  record,  if  for  any  reason  the  judgment  is  correct  it  will 
be  presumed  that  the  court's  action  was  influenced  thereby  and  it  must 
be  affirmed.  There  was  involved  in  the  court  below  and  is  involved  in 
this  court  a  construction  of  Frederick  Butler's  will,  which  in  the  view 
we  take  of  it,  disposes  of  the  case  without  regard  to  any  other  question 
raised.  Upon  this  phase  of  the  case  counsel  for  appellants  have  failed 
ta  express  themselves,  and  we  are  without  the  benefit,  of  their  views. 
They  assume  in  their  brief  that  the  trial  court  held  that  according  to  a 
proper  construction  of  Frederick  Butler's  will,  the  minor  children  of 
Albert  E.  Butler,  deceased,  did  not  take  under  it  as  devisees,  but  in- 
herited from  their  said  grandfather  a  three-twentieths  interest  in  the 
property  described  in  appellants'  petition,  subject  to  the  life  estate  of 
Mary  Butler,  his  surviving  widow.  This  assumption  does  not  seem 
to  be  agreed  to  by  counsel'  for  appellees,  and  does  not  find  support,  by 
any  expression  to  that  effect  by  the  court,  in  the  record. 

The  question  is,  Was  there  a  failure  of  title  as  to  any  portion  of  the 
land  conveyed  by  the  appellees  to  the  appellants?  The  answer  to  this 
question  depends  upon  the  proper  construction  of  Frederick  Butler's 
will  and  especially  of  the  third  clause,  which,  as  has  been  seen,  reads: 
"In  case  of  the  death  of  my  wife,  Mary  Butler,  and  myself  at  the  same 
time,  I  bequeath  my  estate  as  follows,  viz. ;  To  each  of  the  surviving 
children  of  my  son,  the  late  Albert  E.  Butler,  and  Gertrude  E.  Butler, 
I  give  and  devise  the  sum  of  fifteen  hundred  dollars,  the  said  money 
to  be  put  in  the  hands  of  Hon.  Byron  Truell,  to  be  held  by  him  in  trust 
until  the  said  children  shall  become  of  age.  The  balance  of  my  estate 
both  real  and  personal  to  be  divided  as  follows,  viz. :  To  my  daughter, 
Mrs.  John  A.  Latham,  I  bequeath  one-quarter,  to  my  son  Marcus  I 
bequeath  one-quarter,  and  to  my  daughter  Irene  I  bequeath  x>ne-half, 
with  the  understanding  that  one-half  of  the  portion  bequeathed  to  Irene 
be  used  for  the  care  and  support  of  the  children  of  my  son  Franklin 
Butler."  It  is  contended  by  appellees'  counsel,  in  an  exhaustive  brief 
filed  in  this  court,  and  whose  line  of  argument  will  be  largely  adopted 
and  followed  in  this  opinion,  that  this  clause  of  the  will  "does  not 
import  a  contingency  upon  which  the  subsequent  devises  and  bequests 
shall  take  effect,  but  that  its  purport  is  to  indicate  the  future  state  of 
facts  when  they  shall  take  effect;  and  that  the  word  "death"  as  so  used, 
means  "the  state  or  condition  of  being  dead,"  and  not  the  "act  of  dying." 
That  is,  the  words  should  be  construed  to  read :  "In  case  of  my  wife, 
Mary  Butler,  and  myself  both  being  dead  at  the  same  time  (without 
regard  to  who  shall  have  died  first)  I  bequeath  my  estate  as  follows," 
etc.  Frederick  Butler  and  his  wife  did  not  die  at  the  same  time,  and  if 
the  clause  of  the  will  under  consideration  means  literally  that  only  in  the 
event  of  the  happening  of  such  a  contingency  was  the  estate  of  the  said 
Butler  bequeathed  to  his  children  and  grandchildren  as  therein  pro- 
vided, then  as  said  contingency  did  not  happen,  the  will  simply  appoints 
executors,  provides  for  the  payments  of  debts,  gives  a  life  estate  to  the 
widow  and  leaves  the  testator  intestate  as  to  the  remainder  of  his  estate, 
with  no  provision  whatever  for  said  children  and  grandchildren.  In 
that  case  the  three  grandchildren,  Gertrude  M.,  Byron  S.  and  Marion 
Butler,  would  take  by  inheritance  three-twentieths  of  the  land  in  ques- 
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tion,  subject  to  the  life  estate  of  Mrs.  Mary  Butler,  and  to  that  extent 
there  would  be  a  failure  of  title.  On  the  other  hand  if  the  construction 
insisted  upon  by  the  appellees  be  the  true  one,  then  there  is  no  intestacy, 
the  will  is  in  full  force  in  all  of  its  terms;  the  said  grandchildren  are 
each  entitled  to  a  legacy  of  fifteen  hundred  dollars,  they  have  no  interest 
in  the  land,  and  consequently  there  is  no  failure  of  title  whatever. 
Now,  the  following  are  familiar  rules  in  the  construction  of  a  will: 

(1)  The  intention  of  the  testator  expressed  in  the  will  or  clearly  Re- 
ducible therefrom,  must  prevail,  if  consistent  with  the  rules  of  law; 

(2)  The  presumption  is  that  the  testator  intended  to  dispose  of  his 
whole  estate.  (3)  The  law  prefers  a  construction  which  will  prevent 
a  partial  intestacy,  if  such  construction  can  reasonably  be  given.  (Young 
W.  C.  Home  v.  French,  187  U.  S.,  401;  Eobards  v.  Brown  (Mo.  Sup.), 
67  S.  W.  Eep.,  245.)  To  the  establishment  of  these  rules  expressions 
in  various  forms  will  be  found  in  the  test  books  and  adjudicated  cases. 
In  Metcalf  v.  Framingham  Parish,  128  Mass.,  370,  it  is  said:  "If  a 
reading  of  the  whole  will  produce  a  conviction  that  the  testator  must 
necessarily  have  intended  an  interest  to  be  given  which  is  not  bequeathed 
by  express  and  formal  words,  the  court  must  supply  the  defect  by  impli- 
cation, and  so  mould  the  language  of  the  testator  as  to  carry  into  effect, 
as  far  as  possible,  the  intention  which  it  is  of  opinion  that  he  has,  on 
the  whole  will,  sufficiently  declared."  Thi6  language  is  quoted  with 
approval  in  the  case  of  Robison  v/Portland  Orphans  Asylum,  123  U. 
S.,  702.  In  Meiners  v.  Meiners  (Mo.  Sup.),  78  S.  W.  Rep.,  795,  the 
will  gave  legacies  to  three  older  sons  and  then  devised  to  three  younger 
sons  "the  undivided  one-third  interest  in  all  my  real  estate,"  describing 
it.  It  was  held  that  the  devise  of  the  realty  was  of  an  undivided  one- 
third  to  each  of  the  younger  sons  and  not  an  undivided  one-third  to 
the  three  jointly.  Valiant,  judge,  delivering  the  opinion  of  the  court, 
said:  ''When  a  man  makes  a  will  that  is  fairly  susceptible  of  being  con- 
strued into  a  testamentary  disposition  of  his  whole  estate,  it  will  be  so 
construed,  in  preference  to  construing  it  to  be  a  case  of  partial  intestacy 
.  .  .  His  intention  is  what  we  are  seeking,  and,  when  we  find  it,  we 
must  give  it  effect,  even  if  we  have  to  supply  a  word,  provided  the  word 
does  no  violence  to  the  text,  but  only  clears  the  doubtful  meaning." 
Mr.  Redfield  in  his  work  on  the  Law  of  Wills,  volume  2,  616,  says :  'The 
idea  of  any  one  deliberately  proposing  to  die  testate  as  to  a  portion  of 
his  estate  and  intestate  as  to  another  portion  is  so  unusual  in  the  history 
of  testamentary  disposition,  as  to  justify  almost  any  construction  to  escape 
from  it."  .  .  .  Again  he  says :  "No  estate  will  be  held  contingent  unless 
very  decisive  terms  of  contingency  are  used  in  the  will,  or  it  is  necessary 
to  hold  the  same  contingent  to  carry  out  the  provisions  and  implications 
of  the  will." 

Bearing  these  well  established  principles  in  mind  let  us  endeavor  to 
ascertain  the  intent  of  Frederick  Butler  as  manifested  by  the  words 
that  he  has  used,  taking  those  words  in  connection  with  the  entire  will. 
As  will  be  observed,  the  particular  words  to  be  construed  are :  "In  case 
of"  death,  and  "at  the  same  time,"  "death"  being  perhaps  the  controlling 
one.  Doubtless  the  word  "death"  in  the  majority  of  instances  in  which 
it  is  ordinarily  employed  means  "the  act  of  dying."  This,  however,  we 
regard  as  a  restrictive  meaning.    In  its  broader  sense  the  word  "death" 
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imports  "the  state  or  condition  of  being  dead."  The  Encyclopoedic 
Dictionary,  among  others,  gives  the  following  definitions  of  it:  "The 
state  of  being  dead ;"  "the  act  or  state  of  dying ;"  "the  state  or  condition 
of  the  dead."  The  Century  Dictionary  defines  death  as  "cessation  of 
life;"  "that  state  of  a  being,  animal  or  vegetable,  in  which  there  is  a 
total  and  permanent  cessation  of  all  the  vital  functions."  Of  the  many 
examples  which  might  be  given  of  the  use  of  the  word  as  signifying 
"the  state  of  being  dead"  we  cite  the  following  from  those  collated  in 
appellees'  brief :  "And  in  this  borrowed  likeness  of  shrunken  death  thou 
shalt  continue  two  and  forty  hours."  Romeo  and  Juliet,  IV,  1.  "For 
which,  they  say,  your  spirits  oft  walk  in  death."  Hamlet  II.  "Ay, 
there's  the  rub;  for  in  that  sleep  of  death  what  dreams  may  come." 
Hamlet,  III,  1.  "So  many  of  us  as  were  baptized  into  Jesus  Christ, 
were  baptized  into  his  death."  Bom.  7-24.  "For  in  death  there  is  no 
rememberance  of  Thee;  in  the  grave  who  shall  give  Thee  thanks." 
Ps.  6-5. 

In  which  sense  did  Frederick  Butler  use  the  word  "death"  in  the 
sentence  found  in  the  third  clause  of  his  will,  reading :  "In  case  of  the 
death  of  my  wife,  Mary  Butler,  and  myself  at  the  same  time,  I  be- 
queath my  estate  as  follows  ?"  Manifestly  we  think  in  its  broader  sense, 
signifying  the  state  or  condition  of  being  dead.  If  in  the  restrictive 
sense,  importing  "the  act  or  state  of  dying,"  then  he  must  have  intended ; 
(1)  to  leave  his  estate  entirely  undisposed  of,  beyond  the  life  estate  to 
the  widow,  except  upon  the  contingency  that  he  and  his  wife  should  die 
at  the  same  time;  (2)  to  make  the  subsequent  devises  and  bequests, 
in  favor  of  his  children  and  grandchildren,  depend  upon  such  an  im- 
probable contingency,  as  that  there  was  not  one  chance  in  a  million 
that  it  would  ever  happen;  (3)  to  give  to  his  son  Franklin  nothing  if 
the  improbable  contingency  happened,  but  if  it  did  not,  then  he  should 
take  his  full  share  of  the  estate  and  his  children  nothing;  (4)  that  Mrs. 
Latham's  share,  in  the  event  of  such  contingency,  should  be  protected 
from  the  control  of  her  husband,  otherwise  the  husband  would  enjoy 
the  usual  marital  control;  (5)  that  the  three  children  of  the  deceased 
son,  Albert,  to  whom  he  had  made  advances,  should  receive  legacies  of 
$1,500  each  in  the  event  of  the  happening  of  the  improbable  contingency, 
but  should  receive  by  inheritance  the  said  Albert's  entire  share  in  any 
other  event.  Clearly,  we  think,  no  such  apparent  results  were  con- 
templated or  intended  by  Frederick  Butler  in  the  drafting  of  his  will. 
No  reason  suggests  itself,  nor,  indeed,  do  we  think  a  rational  one  could 
be  imagined  why  the  testator  should  have  made  his  division  of  the 
estate  between  his  children  and  grandchildren  depend  on  his  wife  and 
himself  dying  at  the  same  time.  That  he  intended  to  hang  on  such  an 
improbable  contingency,  a  disposition  of  his  entire  estate  by  which  he 
makes  special  provision  for  each  branch  of  his  descendants,  is  unreason- 
able if  not  inconceivable.  "No  possible  motive  is  suggested  for  such  a 
peculiar  intentional  disposal  of  the  property  as  would  result  from  that 
interpretation  of  the  language"  of  his  will. 

On  the  other  hand  if  Frederick  Butler  used  the  word  "death"  in  that 
sense  which  imports  "the  state  of  being  dead"  then  the  devises  and 
bequests  to  his  children  and  grandchildren  depend  on  no  condition  or 
contingency,  and  his  will  is  clearly  susceptible  of  being  construed  into  a 
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testamentary  disposition  of  his  entire  estate.  That  such  was  the  meaning 
in  which  the  word  was  used  when  taken  in  connection  with  other  pro- 
visions of  the  will,  with  the  manifest  purpose  of  the  testator  Butler, 
and  with  the  presumption  of  law  against  contingencies,  partial  in- 
testacy, etc.,  admits  of  little  or  no  doubt.  Certainly  Frederick  Butler 
executed  his  will  in  good  faith,  with  the  sincere  purpose  and  desire  that 
the  devises  and  bequests  made  therein  should  take  effect,  and  it  must  be 
assumed  that  the  language  employed  in  the  construction  thereof  was 
used  in  that  sense  which  would  accomplish  that  purpose,  and  not  in  a 
sense  which  was  more  than  likely  to  defeat  it.  Evidently  then,  when  he 
used  the  word  death  in  reference  to  himself  and  his  wife,  to  whom  he 
had  just  bequeathed  in  the  preceding  clause  of  his  will  his  entire  estate 
for  life,  he  simply  had  in  mind  the  time  when  both  should  be  dead,  that 
permanent  condition  upon  the  accomplishment  of  which  the  devises  and 
bequests  to  his  children  and  grandchildren  would  become  effective,  and 
not  the  improbable  contingency  of  both  dying  at  the  same  time,  the  non- 
happening  of  which  would  thwart  his  cherished  purpose,  and  leave  the 
remainder  of  his  estate,  after  the  life  estate,  to  be  devolved  by  the 
statute  of  descent,  a  condition  which  he  evidently  intended  to  prevent. 
It  is  a  well  established  rule  that  in  order  to  prevent  the  estate  from 
passing  partly  by  will  and  partly  by  descent,  words  may  be  supplied, 
transposed  or  changed  in  the  will ;  and  surely  when  a  word  is  used  which 
is  susceptible  of  two  meanings,  one  of  which  may  defeat  the  plain  in- 
tention of  the  testator,  and  the  other  will  preserve  and  carry  it  into 
effect,  the  courts  will  attach  to  it  the  latter  meaning.  Such  to  our  minds 
was  the  intent  of  Frederick  Butler  when  he  spoke  of  the  death  of  himself 
and  his  wife. 

What  then  did  he  have  in  mind  when  he  used  the  words  "at  the  same 
time"  in  connection  with  the  word  "death  ?"  Clearly  we  think  the  time 
when  both  he  and  his  wife  should  be  dead,  and  not  the  act  of  his  wife 
and  himself  dying  simultaneously  as  an  intended  contingency  upon 
which  the  devises  to  his  children  and  grandchildren  should  be  made  to 
depend.  In  appointing  executors  and  providing  for  the  payment  of  his 
debts  in  the  first  clause  of  his  will  he  contemplated  a  future  time  when 
he  should  be  dead,  and  simply  provided  for  what  should  be  done  when  he 
was  in  that  state.  In  the  second  clause  in  which  he  gives  a  life  estate 
to  his  widow,  he  contemplates  himself  being  dead  and  his  wife  thai 
living,  and  makes  full  provision  for  her  during  her  natural  life.  Now 
then,  having  contemplated  his  own  death  and  having  provided  for  it, 
and  having  contemplated  his  wife  surviving  him  and  having  provided 
for  that,  he  naturally  comes  next,  in  the  third  clause,  to  provide  for 
that  time  when  both  shall  be  dead,  when  both  shall  be  in  the  condition 
of  death  at  the  same  time  and  his  children  and  grandchildren  then  be- 
come the  objects  of  his  bounty,  and  the  residue  of  his  estate,  after  the 
termination  of  the  life  estate  of  his  widow,  is  bequeathed  to  them.  That 
Frederick  Butler  contemplated  that  his  wife  would  survive  him,  that  is, 
that  both  would  not  die  "at  the  same  time"  is  manifest  from  the  second 
clause  of  his  will  wherein  he  provides  for  the  time  of  her  widowhood. 
He  knew,  however,  the  time  must  come  when  both  would  be  dead,  and  it 
is  perfectly  natural,  and  consistent  with  the  usual  conduct  of  men  in 
such  matters,  that  just  at  such  a  time  he  would  make  the  devises  and 
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bequests  to  his  children  and  grandchildren  take  effect.  Anticipating 
the  happening  of  these  events  he  deems  it  important  and  provides  in  the 
fourth  clause  of  his  will  that  the  portions  of  his  estate  bequeathed  to  his 
daughters  should  be  free  from  the  control  of  their  husbands.  It  is  true 
a  man  might  make  such  devises  and  bequests  depend  upon  the  possible 
event  that  he  and  his  wife  should  die  at  the  same  time,  but  it  is  extremely 
unlikely  that  he  would  do  so.  So  rare  are  the  instances  of  a  man  and 
wife  dying  in  the  same  calamity  or  at  the  same  time  no  man  is  apt  to 
think  such  a  thing  would  occur.  And  of  all  the  wills  that  have  ever 
been  known  to  the  courts  or  to  the  profession,  not  one,  so  far  as  we  have 
any  knowledge,  has  ever  provided  for  or  contemplated  such  a  con- 
tingency. If,  however,  a  man  at  the  time  of  making  his  will  had  before 
his  mind  the  possibility  of  such  a  contingency,. still  we  can  not  conceive 
of  such  a  contingency  making  any  radical  difference  in  the  disposition 
of  his  estate,  especially  in  the  provision  for  his  children  and  grand- 
children, after  the  wife  is  gone,  if  such  provision  was  made  in  good  faith 
with  the  desire  that  it  should  take  effect.  Again,  if  a  man  should  think 
of  and  provide  for  such  unusual  contingency,  he  certainly  would  also 
provide  for  the  alternative  contingency.  Mr.  Bedfield  says:  "The  fact 
that  the  testator  makes  no  provision  in  regard  to  the  disposition  of  the 
estate,  provided  the  event  named  for  the  devisee  coming  into  full  pos- 
session never  occurs,  shows  very  satisfactorily  that  it  was  not  in  the  mind 
of  the  testator  to  create  a  contingent  estate,  since  the  very  fact  of  doing 
so  would  suggest  the  propriety  of  some  provision  for  the  disposition  of 
the  estate,  in  the  event  of  that  contingency  not  happening,  as  no  one 
making  a  will  would  purposely  leave  property  undisposed  of." 

No  case  directly  in  point  has  been  cited  and  we  have  found  none;  but 
the  views  expressed  are  in  harmony  with  what  we  think  the  testator, 
Butler,  intended,  with  the  presumption  of  law  against  contingencies  and 
intestacy  or  partial  intestacy,  and  is  believed  to  be  in  accord  with 
analogous  cases  and  the  trend  of  judicial  sentiment  and  the  decisions 
generally  upon  the  construction  of  wills.  (Loving  v.  Bainey,  36  S.  W. 
Rep.,  335;  Eaton  v.  Brown,  193  TL  S.,  411;  Kenaday  v.  Sinnott,  179 
U.  S.,  606;  Trusty  v.  Trusty,  59  S.  W.  Rep.,  1094;  In  re  Estate  of 
Pierce,  56  Wis.,  560;  Appeal  of  Ryon  (Pa.),  17  Atl.  Rep.,  23;  Hay- 
ward  v.  Loper  (111.),  35  N.  E.  Rep.,  225;  Perry  v.  Perry  (Kv.),  60 
S.  W.  Rep.,  855;  Truesdell  v.  Darnall  (Ky.),  73  S.  W.  Rep",  755; 
Wilder  v.  Wilder  (Ky.),  86  S.  W.  Rep.,  557;  Smith  v.  Chadwick  (Ala.), 
20  So.  Rep.,  436;  Avelyn  v.  Ward,  1  Vesey,  420;  1  Jarman,  Wills, 
730,  743,  767 ;  2  Underhill,  Wills,  sec.  862.) 

Our  conclusion  is  that  Gertrude  M.,  Byron  S.,  and  Marion  A.  Butler 
take  under  the  will  of  their  grandfather  the  bequests  made  to  them; 
that  they  have  no  interest  in  the  lands  of  his  estate,  and  that,  therefore, 
there  is  no  failure  of  title  whatever  of  the  land  conveyed  by  appellees  to 
appellants.  This  view  of  the  matter  disposes  of  the  appeal  and  it  be- 
comes unnecessary  for  us  to  consider  and  determine  the  question,  whether 
or  not  appellants  were  estopped  to  recover  on  the  ground  that  they  had 
invited  an  attack  upon  their  title  by  bringing  suit  to  remove  cloud  and 
thereby  voluntarily  caused  themselves  to  be  evicted. 

The  judgment  of  the  court  below,  for  reasons  indicated,  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 
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D.  B,  Sachse  et  al.  v.  Matilda  Loeb  ft  al. 

Decided  March  16,  1907. 

1*— Breach  of  Warranty — Suit — Votiee  to  Warrantor. 

In  order  to  bind  and  conclude  a  warrantor  of  the  title  to  land  by  a  judg- 
ment evicting  bis  vendee,  it  is  not  necessary  that  he  be  a  party  to  the  suit 
involving  the  title  nor  that  he  be  formally  vouched  in.  It  is  sufficient  if  he 
be  distinctly  and  unequivocally  requested  to  defend  the  title.  Evidence  of 
such  request  considered,  and  held  sufficient  to  bind  the  warrantor. 

2.— Testimony  by  Heir — Statute  Construed. 

In  a  suit  by  a  vendee  against  the  heirs  of  his  warrantor  upon  breach  of 
warranty  of  title  to  land,  it  was  not  error  to  exclude  the  testimony  of  one  of 
the  defendants  to  the  effect  that  the  consideration  recited  in  the  deed  was 
not  the  true  consideration. 

Appeal  from  the  District  Court  of  Dallas  County.  Tried  below  before 
Hon.  Richard  Morgan. 

P.  B.  Miller,  Twrney  &  Lewis  and  Robertson  &  Robertson,  for  appel- 
lants.— In  order  for  the  plaintiffs  in  this  case  to  recover  on  the  breach 
of  warranty  they  must  show  that  they  were  evicted  under  paramount 
title,  since  in  the  suit  by  them  against  John  R.  West,  the  ancestor  of 
these  appellants,  was  not  a  party  thereto  nor  was  he  requested  to  defend 
the  said  suit  in  any  manner  that  would  make  the  result  of  that  suit 
conclusive  upon  him.  Clark  v.  Mumford,  62  Texas,  531;  Buchanan  v. 
Kauffman  &  Runge,  65  Texas,  235 ;  Rawle  on  Covenants  for  Title,  sees. 
119  et  seq.;  Rev.  Stats.  1895,  arts.  4640  and  2378;  Watkins  v.  Edwards, 
23  Texas,  447;  Ayres  v.  Duprey,  27  Texas,  605;  Grace  v.  Wade,  45 
Texas,  527;  Wright  v.  Lassiter,  71  Texas,  640;  Blum  Land  Company 
v.  Harbin,  33  S.  W.  Rep.,  153;  Rogers  v.  Pettus,  80  Texas,  428. 

The  inhibition  contemplated  in  the  statute  does  not  cover  or  apply  to 
the  case  of  an  heir  of  a  deceased  person  when  such  heir  offers  to  testify 
to  an  independent  fact.  The  matter  of  evidence  which  the  witness  D. 
B.  Sachse  would  have  given,  as  shown  by  the  bill  of  exception,  if  ad- 
mitted would  have  been  of  vital  consequence.  If  such  evidence  was  im- 
properly excluded,  then  for  this  reason  the  case  should  be  reversed. 
Rev.  Stats.,  1895,  art.  2302 ;  Potter  v.  Wheat,  53  Texas,  401 ;  Choate 
v.  Huff,  4  Texas  App.  Civil  Cases,  sec.  281. 

John  L.  Young,  for  appellees. — The  undisputed  testimony  shows  that 
during  the  pendency  of  the  suit  in  the  District  Court  of  Dallas  County, 
Texas,  wherein  Matilda  Loed  et  al,  were  plaintiffs  and  Jno.  R.  West, 
defendant,  wherein  the  land  in  controversy  was  finally  adjudged  to 
West,  that  Wm.  Sachse,  plaintiff's  warrantor,  was  seasonably  notified 
of  the  pendency  of  said  suit  and  requested  to  come  in  and  protect  his 
covenant  of  warranty,  and  having  failed  to  do  so,  said  judgment  became 
and  is  conclusive  evidence  of  eviction  under  a  paramount  title,  and  the 
introduction  of  such  judgment,  with  proof  of  such  notice  and  request 
was  sufficient  ground  to  justify  a  verdict  for  plaintiffs.  Stevens  v. 
Masterson's  Heirs,  39  S.  W.  Rep.,  294;  Clark  v.  Mumford,  62  Texas, 
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531 ;  Buchanan  v.  Kauffman  &  Runge,  65  Texas,  235 ;  Johns  v.  Hardin, 
81  Texas,  39. 

TALBOT,  Associate  Justice. — This  suit  was  instituted  by  appellees 
against  the  appellants  to  recover  damages  alleged  to  have  been  sustained 
on  account  of  a  breach  of  warranty  in  the  sale  of  160  acres  of  land. 
Appellees  recovered  a  judgment  for  the  amount  sued  for  and  appellants 
have  appealed.  The  appellants  are  the  surviving  heirs  of  William 
Sachse  who  died  in  December,  1899.  On  April  11,  1876,  the  said 
William  Sachse  executed  and  delivered  to  appellee  Matilda  Loeb,  who  is 
joined  in  this  suit  by  her  husband,  Henry  Loeb,  a  general  warranty 
deed  to  the  said  160  acres  of  land,  which  is  particularly  described  in  the 
petition.  The  consideration  recited  in  the  deed  is  $1,300.  This  deed 
was  filed  for  record  in  Dallas  County,  Texas,  February  21,  1887,  and 
duly  recorded.  John  R.  West,  claiming  to  be  the  owner  of  said  160 
acres  of  land,  took  actual  possession  of  it,  and  in  August,  1895,  Mrs. 
Matilda  Loeb,  joined  by  her  husband,  instituted  a  suit  against  the  said 
West  in  trespass  to  try  title  for  its  recovery.  William  Sachse  was  not  a 
party  to  this  suit.  Prom  a  judgment  rendered  therein  in  the  District 
Court  in  favor  of  Mrs.  Loeb,  West  appealed  and  on  October  12,  1897, 
this  court  reversed  said  judgment  and  rendered  final  judgment  in  favor 
of  West  for  the  land.  (West  v.  Loeb,  16  Texas  Civ.  App.,  399,  42  S. 
W.  Hep.,  612.) 

Appellants'  first  and  second  assignments  of  error  are  presented  to- 
gether in  their  brief  and  complain  of  the  court's  refusal  to  give  a  re- 
quested charge  directing  a  verdict  in  their  favor.  There  is  but  one 
proposition  propounded  under  these  assignments,  which  is  as  follows: 
"In  order  for  the  plaintiflE  in  this  case  to  recover  on  the  breach  of 
warranty,  they  must  show  that  they  were  evicted  under  paramount  title, 
since  in  the  suit  by  them  against  John  B.  West,  the  ancestor  of  these 
appellants  was  not  a  party  thereto,  nor  was  he  requested  to  defend  the 
suit  in  any  manner  that  would  make  the  result  of  that  suit  conclusive 
upon  him." 

It  is  well  settled  law  that  in  a  suit  against  the  warrantor  on  his  coven- 
ant in  a  deed  the  record  .of  a  suit,  between  his  vendee  and  a  third  party 
involving  the  title  to  the  land  conveyed  to  which  the  warrantor  was 
not  a  party  and  of  which  he  was  not  notified  and  requested  to  defend, 
is  not  admissible  as  evidence  to  prove,  and  does  not  establish  that  the 
recovery  therein  was  under  a  paramount  title.  In  such  case  the  record 
is  only  admissible  to  show  eviction  and  the  assertion  of  an  adverse  title. 
There  is  no  question  about  William  Sachse,  appellants'  ancestor,  having 
notice  of  the  pendency  of  the  suit  of  Mrs.  Loeb  and  her  husband  against 
John  R.  West  to  quiet  their  title  to  the  land  sold  them  by  him.  The 
question  is,  was  there  such  a  request  made  of  said  Sachse  to  appear  in 
that  suit  and  defend  the  title  of  appellees  as  to  conclude  him,  and  there- 
fore appellants,  by  the  judgment  rendered  therein?  The  evidence 
bearing  upon  this  question  is  that  of  Dudley  G.  Wooten  and  John  M. 
McCoy,  were  attorneys  for  appellees  in  their  said  -suit  against  West. 
Wooten  testified,  among  other  things,  as  follows :  "Soon  after  suit  was 
brought  (referring  to  the  suit  of  appellees  against  West),  I  found  out  the 
character  of  defense  that  West  was  making  and  it  seemed  that  the  case 
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might  be  lost  and  I  wrote  him  (William  Sachse)  to  come  into  town, 
that  I  wanted  to  see  him  about  the  case,  and  when  he  came  I  told  him 
that  the  suit  was  pending  and  explained  to  him  the  character  of  the 
suit  and  stated  to  him  that  if  Loeb  should  lose  the  suit,  that  he  (Sachse) 
would  be  liable  on  his  warranty  for  the  purchase  price  that  Loeb  paid 
him  originally.  I  wanted  him  to  come  into  the  suit  voluntarily — because 
I  did  not  care  to  vouch  him  in  for  fear  of  complicating  matters  in  the 
suit.  I  explained  to  him  that  if  he  would  come  in  then  right  away 
that  it  would  save  costs  and  interest  which  he  might  have  to  pay  later 
in  an  independent  suit.  He  replied  that,  that  was  all  right  and  that 
whenever  Loeb  lost  the  land,  if  he  did,  why  he  (Sachse)  was  ready  and 
willing  to  make  good  the  warranty.  My  recollection  is  that  he  was  in 
my  office  again  once  or  twice  afterwards;  at  any  rate,  he  fully  under- 
stood the  nature  of  the  case  and  he  understood  that  I  wanted  him  to 
defend  and  protect  Loeb's  rights  under  the  warranty.  I  told  him  that  I 
wanted  him  to  come  in  and  intervene  in  the  suit  and  defend  Loeb's 
title  in  case  West  should  win  the  case."  John  M.  McCoy  testified: 
"I  saw  him  (Sachse)  about  the  time  of  the  beginning  of  the  suit;  we 
sent  for  him  to  come  to  our  office.  ...  We  told  him  that  we  would 
like  for  him  to  come  in  and  make  himself  a  party  and  intervene  in  the 
suit,  otherwise  we  would  have  to  make  him  a  party,  because  he  was  the 
warrantor  in  the  deed,  and  we  had  some  conversation  about  that,  trying 
to  prevail  upon  him  to  come  in  voluntarily,  I  think,  or  else  we  would 
have  to  bring  him  by  citation,  and  he  said  to  us  that  he  didn't  want  to  be 
brought  into  the  suit,  that  he  preferred  to  be  left  out,  that  Mr.  Loeb 
knew,  he  was  solvent  and  was  able  to  stand  to  his  warranty,  etc."  We 
are  of  the  opinion  that  this  testimony  was  sufficient  to  show  a  distinct 
and  unequivocal  request  on  the  part  of  appellants,  through  their  at- 
torneys, to  their  warrantor,  William  Sachse,  to  defend  their  title  to  the 
land  involved  in  the  suit  against  West,  and  requires  the  question  stated 
to  be  answered  in  the  affirmative. 

But  if  we  should  be  mistaken  in  this  conclusion,  still  we  think  the 
special  charge  should  not  have  been*  given  for  another  reason.  Ap- 
pellees did  not  rely  alone  upon  the  judgment  recovered  against  them 
by  West  for  the  land  as  proof  of  a  paramount  title  in  him  to  which 
they  were  compelled  to  yield,  but  established  such  title  by  evidence  ali- 
unde, upon  the  trial  of  this  case.  The  record  discloses  that  the  respective 
chains  of  title  introduced  by  the  parties  in  the  case  of  West  v.  Loeb, 
et  al.,  supra,  were  introduced  upon  the  trial  of  this  case.  Nor  does  the 
evidence  upon  the  whole,  in  that  case,  with  respect  to  the  titles  set  up, 
materially  differ  from  the  evidence  in  relation  thereto  found  in  the 
record  here.  It  was  held  in  the  West-Loeb  case  by  this  court  that  this 
evidence  showed  a  superior  title  to  the  land  in  West  and  we  rendered 
judgment  in  his  favor  therefor,  and  we  see  no  reason  to  doubt  the  correct- 
ness of  the  conclusion  then  reached  and  adhere  thereto. 

There  was  no  error  in  refusing  to  permit  the  witness  Boone  Sachse 
to  testify  that  the  actual  amount  paid  by  appellees  to  William  Sachse 
for  the  160  acres  of,  land  described  in  his  deed  to  them  was  not  $1,300, 
as  recited  in  the  said  deed,  but  was  the  sum  of  only  $170.  The  witness 
was  a  son  and  heir  of  William  Sachse,  deceased,  and  a  party  to  this  suit 
The  testimony  sought  to  be  elicited  from  him  related  to  a  transaction 
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which  his  father,  the  said  Sachse,  in  his  lifetime,  had  with  appellees 
and  was  properly  excluded.  It  clearly  falls  within  the  inhibition  of 
article  2302  of  the  Eevised  Statutes  of  1895,  which  provides  that  in 
such  suits  "neither  party  shall  be  allowed  to  testify  against  Ihe  other  as 
to  any  transaction  with,  or  statement  by,  the  testator,  intestate,  or 
ward,  unless  called  to  testify  thereto  by  the  opposite  party."  That  the 
witness  proposed  to  testify  from  his  own  knowledge  and  not  from  any 
statement  made  to  him  bv  his  father  does  not  alter  the  case.  The 
statute  in  such  cases  prohibits  either  party  from  testifying  "as  to  any 
transaction  with"  as  well  as  to  any  "statement  by"  the  testator  or  in- 
testate. 

Finding  no  reversible  error  in  the  record  the  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


A.  K.  Seago  v.  Lewis  White. 

Decided  March  16,  1907. 

1. — Contract  of  Employment — Construction. 

A  contract  of  employment  reading  as  follows:  "I  will  work  for  you  the 
first  year  for  one  thousand  dollars,  give  my  undivided  time  and  attention  to 
the  advancement  and  best  interest  of  the  enterprise,  and  after  that  time,  pro- 
vided each  of  us  should  live,  I  will  leave  it  to  you  to  say  what  I  am  worth 
to  the  business.  .  .  .  This  contemplates  continuous  and  perpetual  service," 
held  to  evidence  a  hiring  for  one  year. 

2. — Leading  Question. 

The  following  question  held  to  be  leading:  "Is  it  not  a  fact  that  after 
you  made  your  contract  with  the  defendant  it  was  generally  understood  that 
plaintiff  was  to  be  discharged?" 

8. — Immaterial  Testimony. 

In  a  suit  for  breach  of  a  contract  of  employment  it  was  error  to  require 
the  defendant  to  answer  a  question  as  to  how  many  times  he  had  been  sued 
during  his  business  career,  because  the  testimony  was  irrelevant  to  any  issue 
in  the  case. 

4. — Item  of  Account — Evidence. 

Among  the  items  of  indebtedness  claimed  by  plaintiff  from  defendant  was 
one  as  to  which  the  only  evidence  was  that  of  plaintiff  to  the  effect  that  he 
had  paid  it  for  board  at  a  hotel.  Held,  to  authorize  a  recovery  the  evidence 
should  have  shown  that  the  defendant  was  chargeable  with  the  expense,  and 
that  it  was  reasonable. 

5. — Objection  to  Evidence — Defective  Brief. 

Where  the  briefs  of  parties  fail  to  set  out  sufficient  of  the  evidence  to 
enable  the  Appellate  Court  to  determine  the  relevancy  or  irrelevancy  of  evi- 
dence objected  to  on  that  ground,  an  assignment  of  error  based  on  the  ad- 
mission or  exclusion  of  said  evidence  can  not  be  considered. 

Appeal  from  the  County  Court  of  Upshur  County/     Tried  below 
before  Hon.  M.  M.  Briggs. 

Barnwell  &  Eberhart,  for  appellant. — A  contract  between  employer 
and  employe  which  does  not  specify  the  time  of  service  may  be  termin- 
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ated  at  any  time  by  either  party.  East  Line  &  E.  R.  Ry.  Co.  v.  Scott, 
72  Texas,  70;  Texas  Cent.  Ry.  Co.  v.  Newby,  41  S.  W.  Rep.,  102; 
Louisville  &  N.  Ry.  Co.  v.  Offutt,  99  Ky.,  435,  36  S.  W.  Rep.,  183; 
El  Paso  Gas  Co.  v.  El  Paso,  22  Texas  Civ.  App.,  312. 

In  contracts  for  personal  service  the  incompetence  of  the  employe  to 
perform  in  a  reasonably  skillful  manner  the  service  which  he  has  under- 
taken is  a  sufficient  ground  for  discharge,  though  he  was  hired  for  a 
definite  period,  and  this  is  true  whether  he  has  actually  made  representa- 
tions as  to  his  competency  or  not.  20  Am.  and  Eng.  Ency.  of  Law,  29 
(2d  ed.). 

Warren  &  Briggs,  for  appellee. 

BOOKHOUT,  Associate  Justice. — On  the  18th  day  of  August, 
1905,  appellee  filed  suit  against  appellant  in  the  County  Court  of  Upshur 
County,  alleging :  That  on  February  19,  1904,  he  made  a  written  contract 
of  employment  with  appellant  for  one  year,  beginning  on  February  19, 
1904,  at  an  agreed  salary  of  $1,000;  that  he  entered  upon  his  services 
on  said  date  and  continued  to  serve  appellant  until  the  1st  day  of  August, 
1904,  when  he  was  discharged  without  cause. 

Appellant  answered  by  general  and  special  exceptions,  denied  that 
the  contract  of  employment  was  for  any  definite  time;  that  the  contract 
was  void;  that  in  order  to  induce  appellant  to  employ  him  appellee 
represented  to  appellant  that  he  understood  the  business  of  superintend- 
ing saw  mills  and  box  factories,,  which  representation  appellant  be- 
lieved; that  appellee  was  in  fact  incompetent  to  discharge  the  duties 
as  such  superintendent;  that  he  neglected  appellant's  business,  and  was 
discharged  for  good  cause,  as  appellant  had  the  right  to  do. 

A  trial  before  a  jury  at  the  February  term,  1906,  resulted  in  a  verdict 
and  judgment  for  appellee  for  the  sum  of  $570.90.  Defendant  prosecutes 
an  appeal. 

The  contract  upon  which  the  suit  is  based  reads: 

"Big  Sandy,  Texas. 
"Articles  of  agreement  between  A.  K.  Seago  and  Lewis  White,  Febru- 
ary 19,  1904,  with  the  privilege  of  taking  stock  left  open  as  you  pro- 
posed. I  will  work  for  you  the  first  year  for  one  thousand  dollars,  give 
my  undivided  time  and  attention  to  the  advancement  and  best  interest 
of  the  enterprise;  after  that  time,  provided  each  of  us  should  live,  I 
will  leave  it  to  you  to  say  what  I  am  worth  to  the  business. 

Lewis  White. 
A.  K.  Seago. 

"This  contemplates  continuous  and  perpetual  service. 

Lewis  White, 
A.  K.  Seago." 

It  is  contended  that  the  court  erred  in  admitting  this  contract  in 
evidence  over  defendant's  objection,  for  that  it  is  not  a  contract  of 
hiring  for  a  year,  but  a  contract  to  pay  for  services  at  the  rate  of  a 
stipulated  sum  per  year,   no   definite  time  being  specified,  and  is  a 
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general  hiring  terminable  at  the  will  of  either  party.  The  objection 
was  overruled  and  defendant  took  his  bill  of  exception!  He  also  asked, 
and  the  court  refused,  a  special  charge  in  line  with  the  above  contention. 
There  was  no  error  in  admitting  the  contract  in  evidence,  or  in  refusing 
the  requested  charge.  The  contract  construed  as  a  whole  evidences  a 
hiring  for  one  year.  The  court  should  have  so  instructed  the  jury  and 
not  left  it  to  the  jury  to  determine  whether  the  contract  evidenced  a 
hiring  for  a  year.  The  jury,  however,  found  that  the  contract  was  for  a 
year,  hence,  if  there  was  error  on  the  part  of  the  court  in  not  construing 
the  contract,  and  in  leaving  it  for  the  jury  to  determine  from  the  evi- 
dence whether  it  embraced  a  hiring  for  one  year,  it  was  harmless. 

While  the  witness  Wheeler  was  testifying  in  behalf  of  appellee,  his 
attorneys  were  permitted  to  ask  the  witness:  "Is  it  not  a  fact  that 
after  Jon  made  your  contract  with  the  defendant  (appellant)  on  June 
24,  1904,  it  was  generally  understood  that  plaintiff  (appellee)  was  to 
be  discharged?"  To  which  question  the  witness  answered:  "Yes,  it 
was  generally  understood  after  I  made  my  contract  that  White  (plain- 
tiff) was  to  be  discharged."  This  question  and  answer  were  objected  to 
by  appellant  at  the  time  on  the  ground  that  the  question  was  leading, 
irrelevant  and  immaterial.  The  objections  were  overruled,  to  which 
appellant  excepted.  The  question  was  clearly  leading  under  the  de- 
cisions, and  the  court  erred  in  not  sustaining  the  exception  to  the 
question  and  answer.  (Eailway  Company  v.  Dalwigh,  92  Texas,  655; 
St.  Louis  &  S.  F.  Ey.  Co.  v.  Conrad,  17  Texas  Ct.  Rep.,  566.)  The 
evidence  sought  to  be  elicited  by  this  question  was  material.  The  ques- 
tion as  to  whether  appellant  had  the  right  to  discharge  appellee  was  a 
vital  issue  in  the  case. 

The  appellant  while  being  cross-examined  by  the  attorneys  for  ap- 
pellee was  asked  if  it  was  not  a  fact  that  his  nephew,  E.  M.  Seago,  had 
not  sued  him  in  the  District  Court,  Upshur  County,  Texas,  at  the 
January  term,  1906,  and  how  many  times  he  had  been  sued  in  his 
business  career,  and  over  his  objections  he  was  forced  to  answer  and  did 
answer  as  follows :  "In  my  career  as  a  business  man  I  have  been  sued 
several  times.  I  was  sued  by  my  nephew,  E.  M.  Seago,  in  the  District 
Court,  Upshur  County,  Texas,  at  the  January  term,  1906,  claiming  that 
I  owed  him  on  a  contract  of  employment.  I  was  also  sued  some  few 
times  while  I  was  in  business  in  Atlanta,  Ga.  Can  not  remember  how 
many  times.  That  was  many  years  ago,  when  I  was  a  young  man.  I 
am  now  seventy  years  old."  This  action  of  the  court  was  error.  The 
evidence  did  not  tend  to  prove  any  material  issue  in  the  case,  nor  did  it 
tend  to  impeach  the  witness.  It  could  have  had  only  one  effect,  that  was 
to  prejudice  the  appellant  in  the  minds  of  the. jury. 

Among  the  items  sued  for  by  appellee  and  for  which  a  recovery  was 
had  was  an -item  for  $12.88,  board  paid  at  Key's  hotel  at  Big  Sandy.  The 
only  evidence  as  to  this  item  was  the  statement  of  appellee  while  testi- 
fying, that  "I  paid  Mr.  Key  for  board  at  the  hotel  $12.88."  The  testi- 
mony did  not  show  for  what  time  this  item  was  paid  nor  that  it  was 
reasonable.  This  matter  was  called  to  the  attention  of  the  court  in  the 
motion  for  new  trial  and  the  same  was  overruled.  This  ruling  was  error. 
To  authorize  a  recovery  the  evidence  should  have  shown  that  the  item 
was  a  part  of  the  expenses  which  defendant  had  agreed  to  pay  when 
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plaintiff  was  induced  to  -come  to  Texas,  and  that  the  amount  was 
reasonable. 

W.  T.  Wheeler,  a  witness  for  appellee,  while  testifying,  was  per- 
mitted to  state  over  the  objections  of  appellant  that,  "If  lumber  should 
be  cut  according  to  the  instructions  of  defendant  such  lumber,  would 
be  worthless."  "I  do  not  think  any  man  could  successfully  run  a  plant 
for  the  manufacture  of  lumber  and  boxes  hampered  by  instructions  from 
defendant."  The  witness  had  listened  to  the  reading  of  certain  letters 
written  by  defendant  in  New  Orleans  to  plaintiff  at  Big  Sandy,  Texas, 
in  which  letters  defendant  gave  instructions  as  to  how  he  wanted  the 
lumber  sawed.  The  objection  to  the  evidence  was  that  it  was  immaterial 
and  irrelevant.  We  can  not  decide  on  the  admissibility  of  this  evidence. 
It  was  6hown  the  plant  lost  money  during  the  time  plaintiff  superin- 
tended its  operation.  If  the  evidence  of  defendant  was  sufficient  to 
raise  the  issue  that  the  loss  of  operating  the  mill  while  plaintiff  was 
in  charge  was  the  result  of  his  incompetency  and  mismanagement,  and 
by  reason  thereof  the  mill  was  operated  at  a  loss  to  defendant,  then  it 
would  be  competent  to  show  in  reply  that  the  loss  was  the  result  of 
plaintiff  being  hampered  by  instructions  from  defendant.  In  such  case 
the  evidence  would  be  admissible  to  show  that  the  loss  was  the  result 
of  following  defendant's  instructions.  Neither  party  has  set  out  the 
evidence  on  this  issue  and  we  are  not  required  to  read  the  entire  state- 
ment of  facts  to  see  what  the  evidence  does  show. 

For  the  errors  pointed  out  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 


Missouri,  Kansas  &  Texas  Railway  Company  op  Texas  v.  Sam 

Harris. 

Decided  March  16,  1907. 

■ 

1. — Foreign  Can — Duty  of  Inspection. 

A  railroad  company  is  bound  to  inspect  the  cars  of  another  company  used 
upon  its  road  just  as  it  would  inspect  its  own  cars. 

8. — Defective  Handhold — Knowledge — Circumstantial  Evidence. 

In  a  suit  for  personal  injuries  caused  by  the  giving  way  of  a  handhold 
on  a  freight  car,  circumstantial  evidence  considered,  and  held  sufficient  to 
support  a  finding  by  the  jury  that  defendant  knew  of  the  defective  condition 
of  said  handhold  notwithstanding  the  testimony  of  its  inspectors  that  they  did 
not  discover  the  same. 

3. — Verdict  not  Excessive. 

A  verdict  for  $15,000  in  the  case  of  an  employe  whose  left  foot  was  am- 
putated about  four  inches  above  the  ankle,  who  lost  much  blood,  suffered  great 
and  continuous  pain,  was  23  years  of  age,  with  a  life  expectancy  of  40 
years,  was  earning  $75  per  month,  was  not  able  to  work  after  the  injury,  was 
illiterate  and  had  no  knowledge  of  any  other  business,  could  not  be  said  on 
appeal  to  be  excessive. 

Appeal  from  the  District  Court  of  Hill  County.    Tried  below  before 
Hon.  W.  C.  Wear. 
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T.  8.  Miller  and  Ramsey  &  Odell,  for  appellant. — A  railway  company 
is  not  responsible  to  its  employes  for  latent  defects  which  could  not  be 
discovered  by  such  an  inspection  as  the  exigencies  of  traffic  will  permit, 
in  the  exercise  of  reasonable  care.  This  rule  is  applicable  to  the  facts 
of  this  case,  and  a  charge  in  terms  instructing  the  jury  that  the  same 
duty  rested  on  the  appellant  in  respect  to  this  foreign  car,  in  the  matter 
of  inspection,  as  was  required  in  respect  to  its  own  cars  was  both  errone- 
ous and  hurtful.  Ballou  v.  Chicago,  etc.,  R.  R.  Co.,  54  Wis.,  257,  41 
Am.  Rep.,  31 ;  Louisville,  etc.,  Ry.  Co.  v.  Bates,  146  Ind.,  464,  45  N.  E. 
Rep.,  108 ;  Gutridge  v.  Missouri  Pac.  Ry.  Co.,  94  Mo.,  468,  7  S.  W.  Rep., 
476 ;  Baldwin  v.  Chicago,  R.  I.  &  P.  Ry.  Co.,  50  Iowa,  680. 

The  evidence  distinctly  raised  the  issue  that  the  handhold  and1  the 
wood  to  which  same  was  attached  were  carefully  examined  by  appellant's 
inspectors  a  very  short  time  before  the  accident  occurred,  and  that  they 
were  both  apparently  in  safe  and  sound  condition,  and  that  there  was 
nothing  in  the  appearance  of  the  wood  to  indicate  that  same  was  rotten, 
unsound  or  otherwise  in  bad  condition,  and  in  this  condition  of  the 
testimony  it  was  the  right  of  appellant  to  have  the  jury  instructed  that 
it  was  not  required  to  repeat  the  tests  which  were  proper  to  be  used  in 
the  original  construction  of  said  car,  but  was  entitled  to  assume  that  all 
parts  of  this  car  which  appeared  from  such  inspection  as  would  have 
been  given  by  a  reasonably  prudent  person  to  be  in  good  condition,  were 
in  fact  in  such  condition,  and  that  if  the  company  used  such  care  in  the 
inspection  of  said  car  and  such  defects  were  not  discovered  they  would 
find  for  it.  4  Thompson-  on  Negligence,  493 ;  Ballou  v.  Chicago,  etc., 
Ry.  Co.,  54  Wis.,  257,  41  Am.  Rep.,  31. 

The  court  erred  in  refusing  to  give  and  in  not  giving  in  charge  to  the 
jury  special  charge  number  9,  requested  by  counsel  for  defendant. 
The  special  charge  referred  to  is  as  follows:  'TEven  if  you  should  find 
from  the  evidence  that  the  handhold  in  question  or  the  wood  to  which 
it  was  fastened  was  defective,  and  that  such  defect  was  the  proximate 
cause  of  the  injury  to  the  plaintiff,  if  such  defect  was  latent  and  such 
as  could  not  have  been  discovered  or  ascertained  by  the  use  of  ordinary 
care  in  the  inspection  of  said  car,  you  will  find  for  the  defendant." 
Fordyce  v.  Yarbrough,  1  Texas  Civ.  App.,  265 ;  Quintana  v.  Consolidated 
Smelting  Co.,  14  Texas  Civ.  App.,  347 ;  Galveston,  etc.,  Ry.  Co.  v.  Buch, 
65  S.  W.  Rep.,  681. 

There  was  no  evidence  that  the  defendant  knew  that  the  wood  to  which 
the  handhold  was  attached  was  rotten  and  decayed  and  would  not  hold 
the  bolts  or  screws  or  fastenings  with  which  said  handhold  was  attached 
to  the  wood,  and  the  submission  of  said  matter  to  the  jury  as  a  con- 
troverted issue  was  erroneous  and  prejudicial  to  the  appellant.  Galves- 
ton, H.  &  S.  A.  Ry.  Co.  v.  Parish,  15  Texas  Ct.  Rep.,  334;  Houston 
&  T.  C.  Ry.  Co.  v.  Rider,  62  Texas,  270 ;  Houston  &  T.  C.  Ry.  Co.  v. 
Gilmore,  62  Texas,  391 ;  Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Johnson.  91  Texas, 
573;  Texas  &  N".  0.  Ry.  Co.  v.  Crowder,  63  Texas,  505;  Texas  &  P. 
Ry.  Co.  v.  Wisenor,  66  Texas,  675;  Missouri  Pac.  Ry.  Co.  v.  Platzer, 
73  Texas,  124;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Harriett,  80  Texas,  73; 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Arispe,  81  Texas,  617;  Texas  &  P. 
Ry.  Co.  v.  French,  86  Texas,  96;  Galveston,  H.  &  S.  A.  Ry.  Co.  v. 
Waldo,  26  S.  W.  Rep.,  1004;  St.  Louis  S.  W.  Ry.  Co.  v.  Rice,  29  S.  W. 
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Rep.,  525;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Cunningham,  30  S.  W.  Rep., 
367;  Texas  &  P.  Ry.  Co.  v.  Avery,  33  S.  W.  Rep.,  704;  Texas  &  P.  Ry. 
Co.  v.  Birchfield,  33  S.  W.  Rep.,  1022 ;  Houston,  E.  &  W.  T.  Ry.  Co.  v. 
Powell,  41  S.  W.  Rep.,  696 ;  Gaines  v.  Hindman,  74  S.  W.  Rep.,.  583. 

A  railway  company  receiving  a  foreign  car  for  transportation  over 
its  lines  it  i6  not  required  to  repeat  the  tests  which  are  proper  to  be  used 
in  the  original  construction  of  the  car,  but  is  entitled  to  assume  that  all 
parts  of  the  car  which  appear  from  such  inspection  as  would  be  given  by 
a  reasonably  prudent  person  to  be  in  good  condition,  are  in  fact  in  such 
condition.  Ballou  v.  Chicago,  M.  &  S.  P.  Ry.  Co.,  54  Wis.,  262,  11  N. 
W.  Rep.,  559 ;  Louisville,  N.  A.  &  C.  Ry.  Co.  v.  Bates,  146  Ind.,  564, 
45  N.  E.  Rep.,  108 ;  Baldwin  v.  Chicago,  R.  I.  &  P.  Ry.  Co.,  50  Iowa, 
680;  1  Labatt  on  Master  and  Servant,  p.  380;  4  Thompson  on  Negli- 
gence (2d.  ed.),  p.  493;  Bailey's  Masters  Liability  for  Injuries  to 
Servants,  p.  105. 

A  judgment  for  $15,000  for  the  loss  of  the  left  foot  of  a  brakeman, 
23  years  of  age,  earning  an  average  of  about  $75  a  month,  is  excessive. 
International  &  G.  N.  Ry.  Co.  v.  Brice,  95  S.  W.  Rep.,  660;  Texas  & 
Ft.  S.  Ry.  Co.  v.  Hartnett,  75  S.  W.  Rep.,  809. 

Morrow  &  Smithdeai,  for  appellee. 

BOOKHOUT,  Associate  Justice. — This  was  a  suit  by  appellee  Sam 
Harris,  in  the  District  Court  of  Hill  County,  Texas,  against  appellant, 
the  Missouri,  Kansas  &  Texas  Railway  Company  of  Texas,  filed  on 
February  7,  1906,  for  damages  in  the  sum  of  $50,000,  alleging  in  sub- 
stance that  appellee's  leg  had  been  run  over  and  crushed,  necessitating 
an  amputation  thereof,  by  reason  of  a  defective  handhold  on  a  car  in 
one  of  appellant's  trains,  and  that  appellant  was  negligent  in  furnishing 
said  car  in  such  a  dangerous  and  defective  condition,  and  also  negligent 
in  failing  to  make  proper  inspection  of  said  car. 

Appellant  answered  by  general  denial  and  special  answer  to  the 
effect,  in  substance,  that  if  there  was  any  defects  in  said  car  or  the 
handholds  and  fastenings  thereof  they  were  not  known  to  it  and  could 
not  have  been  known  or  ascertained  by  the  exercise  of  ordinary  care. 
That  the  car  which  caused  the  accident  and  injury  belonged  to  another 
and  different  railway  company  and  had  been  in  possession  of  appellant 
only  a  few  days.  That  appellant  was  not  familiar  with  or  advised  as  to 
the  nature  of  the  original  construction  of  said  car,  or  any  defects  therein ; 
that  said  car,  the  handholds  and  fastenings  and  other  work  in  and  about 
same,  were  apparently  in  good  and  proper  condition  and  that  any  defect 
therein  was  a  latent  one  and  such  as  could  not  have  been  discovered  by 
any  reasonable  care  on  its  part.  It  also  alleged  due  and  proper  inspec- 
tion and  that  the  car,  handholds,  fastenings,  etc.,  appeared  to  be  in  good 
and  safe  condition.    There  was  also  a  general  plea  of  assumed  risk. 

The  case  was  tried  at  the  March  term,  1906,  of  the  District  Court  of 
Hill  County,  and  resulted  in  a  verdict  and  judgment  in  favor  of  ap- 
pellee for  the  sum  of  $15,000.    Defendant  appealed. 

The  appellant  groupes  its  first,  second  and  third  assignments  of  error 
and  presents  various  propositions  thereunder,  which  in  different  form 
raise  the  contention  that  there  is  no  absolute  duty  resting  on  a  railway 
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company  to  inspect  cars  received  from  a  connecting  carrier,  but  that  the 
company  sought  to  be  charged  should  exercise  ordinary  care  to  make 
such  inspection  to  see  that  the  cars  are  reasonably  safe  for  use.  It  is 
further  contended  that  it  was  not  in  law  held  to  the  same  duty  in  the 
inspection  of  cars  belonging  to  other  companies  tendered  it  for  trans- 
portation as  it  is  in  the  inspection  of  its  own  cars.  Two  special  charges 
were  requested  by  defendant  and  refused  by  the  court  substantially  in 
line  with  appellant's  contention.  The  particular  paragraph  of  the 
court's  charge  to  which  the  complaint  is  directed  reads :  "The  plaintiff, 
Sam  Harris,  had  a  right  to  presume  that  the  defendant  had  exercised 
ordinary  care  to  furnish  a  reasonable  safe  handhold  for  its  use  in  the 
manner  and  for  the  purposes  for  which  it  had  been  provided,  and  he 
was  not  required  to  inspect  said  handhold  before  using  it.  And  in  this 
connection  you  are  charged  that  it  was  the  duty  of  the  defendant,  the 
Missouri,  Kansas  and  Texas  Railway  Company  of  Texas,  to  inspect  the 
car  in  question,  though  it  may  have  belonged  to  another  company,  just 
as  it  would  inspect  its  own  cars,  and  the  defendant  in  law  would  be  held 
responsible  for  the  consequences  of  such  defects,  if  any  existed,  as  could 
be  disclosed  or  discovered  by  such  inspection  as  an  ordinary  prudent 
person  would  have  made  under  the  same  circumstances." 

The  appellee  was  a  brakeman  on  the  appellant's  railroad.  He  was  at 
work  on  the  train  belonging  to  the  appellant  which  was  made  up  at 
Hillsboro,  at  about  ten  o'clock  in  the  morning  of  the  4th  day  of  Decem- 
ber, 1905.  In  the  train,  which  consisted  of  32  or  33  'cars,  was  a  car 
marked,  Missouri  Pacific,  No.  27465.  The  car  mentioned  came  to  the 
South  Yards  at  Hillsboro  at  4:15  o'clock  on  the  morning  of  December 
4,  1905.  There  was  on  duty  in  the  said  yards  two  inspectors.  They 
inspected  the  running  gear  of  the  train,  but  made  no  inspection  of  the 
top  of  the  cars.  These  two  inspectors  went  off  duty  at  7  o'clock  on  that 
morning,  and  two  others  took  their  places  at  that  time  and  made  no 
inspection  whatever  of  the  train.  The  car  was  sent  out  of  Hillsboro  on 
local  freight  between  9  and  11  o'clock  on  the  morning  of  Decefnber  4, 
1905.  When  the  train  reached  Abbott,  about  10  miles  from  Hillsboro,  the 
appellee  in  the  discharge  of  his  duty  undertook  to  climb  the  ladder  on  the 
car  mentioned  above,  and  the  top  round  or  handhold  gave  away  and  he  fell 
and  his  foot  was  run  over  by  the  train.  The  conductor  in  charge  of 
the  train  testified  that  he  examined  the  car  after  the  appellee  was 
injured,  and  that  the  top  round  or  handhold  of  the  ladder  was  pulled 
off  at  one  end  and  the  other  end  still  fastened  to  the  car,  that  the  hand- 
hold had  pulled  loose  from  the  timber,  that  the  screws  had  pulled  out, 
that  the  wood  was  old  and  rotten,  that  the  car  was  an  old  car,  that  the 
wood  to  which  the  grab  iron  had  been  fastened  was  decayed;  that  it  was 
not  crumbled  to  dirt,  but  there  was  only  one  evidence  of  sound  wood  in 
the  piece  of  plank  that  pulled  off  with  it  and  that  was  a  little  splinter 
that  came  off  with  it.  'The  rest  was  broke  or  rotten,  and  what  persons 
would  ordinarily  say  was  a  rotten  piece  of  wood."  Johnson,  one  of  the 
inspectors  at  Hillsboro,  testified  that  an  inspector  was  supposed  to  give 
the  cars  upon  their  arrival  in  the  yards  an  inspection  as  to  the  wheels 
and  running  gear  and  all  safety  appliances,  and  handholds  and  ladders, 
irons,  running  bars  and  lift  rods,  and  cars  and  all  such  things  as  are 
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liable  to  cause  any  damage  to  any  employe  or  to  cause  any  breakdown 
or  wreck  on  the  road.  That  the  usual  way  of  inspecting  handholds 
was  to  go  over  the  top  after  looking  over  the  running  gear  and  on  the 
ground  and  seeing  all  a  man  can  over  from  the  ground,  and  then  go 
over  the  top  of  the  train  especially  of  box  cars  and  if  the  handholds 
timber  to  which  the  handholds  are  fastened  looks  suspicious  or  if  it  is 
decayed  or  something  of  that  kind  or  the  bolts  and  screws  that  they  were 
fastened  on  with,  looked  suspicious  he  would  naturally  go  and  pull  on 
the  handhold  or  walk  up  to  it  and  kick  it  to  see  whether  or  not  it  was 
safe,  sufficient  to  hold  a  man's  weight. 

T.  A.  Jones,  an  inspector  for  the  appellant,  testified  that  he  inspected 
car,  Missouri  Pacific  No.  27465,  at  Greenville  on  December  3,  that  the 
inspection  was  made  in  the  daytime.  There  were  three  other  inspectors 
and  helpers  at  Greenville,  neither  of  these  was  used  as  a  witness.  The 
inspector  further  testified  that  he  did  not  know  when  the  car  reached 
Greenville.  That  he  had  no  recollection  at  all  of  the  car,  independent 
of  the  memorandum  that  he  had  made,  and  that  it  was  his  duty  to 
inspect  all  cars  that  came  through  on  his  shift.  There  was  evidence 
that  the  car  was  received  by  appellant  at  Shreveport.  The  evidence 
does  not  show  any  inspection  by  defendant  when  it  received  the  car* 

It  was  the  duty  of  the  defendant,  as  stated  in  the  paragraph  of  the 
charge  complained  of,  to  use  ordinary  care  to  furnish  a  reasonably  safe 
handhold  for  plaintiff's  use  in  the  performance  of  his  duties  as  brake- 
man,  and  plaintiff  had  the  right  to  presume  defendant  had  performed 
its  duty  in  this  respect.  It  was  also  the  duty  of  the  defendant  to  make 
inspection  of  cars  furnished  by  it  to  its  employes  for  transportation. 
As  to  its  responsibility  for  defects  in  cars  of  another  company  drawn 
over  its  road  the  Court  of  Appeals  of  New  York  states  the  law  thus: 
"It  is  not  bound  to  take  such  cars  if  they  are  known  to  be  defective  and 
unsafe.  Even  if  it  is  not  bound  to  make  tests  to  discover  secret  defects, 
and  is  not  responsible  for  such  defects,  it  is  bound  to  inspect  foreign 
cars  just  as  it  would  inspect  its  own  cars.  It  owes  the  duty  of  inspec- 
tion as  master,  and  is  at  least  responsible  for  the  consequences  of  such 
defects  as  would  be  disclosed  or  discovered  by  ordinary  inspection. 
When  cars  come  to  it  which  have  defects  visible  or  discoverable  by 
ordinary  inspection,  it  must  either  remedy  such  defects  or  refuse  to 
take  such  cars;  so  much,  at  least,  is  due  from  it  to  its  employes.  The 
employes  can  no  more  be  said  to  assume  the  risks  of  such  defects  in 
foreign  cars  than  in  cars  belonging  to  the  company.  As  to  such  defects 
the  duty  of  the  company  is  the  same  as  to  all  cars  drawn  over  its  road. 
The  rule  imposing  this  responsibility  is  not  an  onerous  or  inconvenient 
or  impracticable  one.  It  requires  before  a  train  starts  and  while  it  is 
upon  its  passage  the  same  inspection  and  care  as  to  all  the  cars  in  the 
train."    (Gottlieb  v.  New  York,  L.  E.  &  W.  By.  Co.,  100  N.  Y.,  469.) 

Again,  it  was  said  by  the  same  learned  court  in  Goodrich  v.  New  York 
Cent.  &  H.  R.  Ry.  Co.,  116  N.  Y.,  398:  "that  a  railroad  company  is 
bound  to  inspect  the  cars  of  another  company  used  upon  its. road,  just 
as  it  would  inspect  its  own  cars.  That  it  owes  this  duty  as  master,  and 
is  responsible  for  the  consequences  of  such  defects  as  would  be  disclosed 
or  discovered  by  ordinary  inspection.  That  when  cars  come  to  it  from 
another  road  which  have  defects,  visible  or  discernible  by  ordinary  ez- 
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animation,  it  must  either  remedy  such  defects  or  refuse  to  take  them. 
This  duty  of  examining  foreign  cars  must  obviously  be  performed  before 
such  cars  are  placed  in  trains  upon  the  defendant's  road  or  furnished 
to  its  employes  for  transportation.  When  so  furnished,  the  employes 
whose  duty  it  is  to  manage  the  trains  have  a  right  to  assume  that,  so  far 
as  ordinary  care  can  accomplish  it,  the  cars  are  equipped  with  safe  and 
suitable  appliances  for  the  discharge  of  their  duty,  and  that  they  are 
not  to  be  exposed  to  risk  or  danger  through  the  negligence  of  their 
employer." 

The  principle  as  announced  by  the  Court  of  Appeals  of  New  York  is 
recognized  as  the  correct  rule  by  the  Supreme  Court  of  the  United  States 
in  Baltimore  &  P.  B.  Co.  v.  Mackey,  157  TJ.  S.,  72,  and  by  the  Supreme 
Court  of  this  State  in  International  &  G.  N.  By.  Co.  v.  Kernan,  78 
Texas,  294. 

The  court,  in  the  main  charge,  further  instructed  the  jury  in  the  fifth 
paragraph  as  follows:  "If  you  find  from  the  testimony  that  the  de- 
fendant's inspectors  previous  to  sadd  accident  inspected  said  car  to 
which  said  handhold  was  fastened,  and  you  further  find  that  in  making 
said  inspection  of  said  car  said  inspectors  used  ordinary  care  and  dili- 
gence to  ascertain  whether  said  handhold  was  reasonably  safe  for  the 
purpose  for  which  it  was  being  used,  and  failed  to  discover  that  said 
handhold  was  not  securely  fastened,  if  you  find  that  it  was  insecurely 
fastened,  then  you  are  charged  that  the  accident  which  it  is  claimed 
caused  Sam  Harris*  injury,  if  he  was  injured,  was  one  of  the  risks 
ordinarily  incident  to  his  employment,  and  in  such  an  event  you  should 
find  for  the  defendant." 

At  the  request  of  the  appellant  the  court  gave  two  requested  charges, 
numbers  8  and  10,  reading : 

"8.  You  are  instructed  that  no  duty  rested  upon  the  defendant 
company  to  furnish  absolutely  safe  cars  and  handholds  to  its  employes, 
but  its  duty  in  this  respect  was  limited  solely  and  only  to  the  exercise 
of  ordinary  care  in  inspection  and  repair,  that  is,  such  care  as  a  person 
of  ordinary  prudence  would  exercise  under  the  same  or  similar  circum- 
stances; and  if  you  believe  from  the  evidence  that  the  defendant  did  use 
ordinary  care  to  inspect  said  car  and  handhold  and  failed  to  find  any 
defect  in  same  which  was  the  proximate  cause  of  the  injury  to  plaintiff, 
the  defendant  would  not  be  liable  even  though  said  car  or  handhold  were 
defective  and  such  defect  was  the  proximate  cause  of  the  injury  to  the 
plaintiff." 

"10.  If  you  should  believe  fcom  the  evidence  that  the  car  and  hand- 
hold in  question  were  not  inspected  at  Hillsboro,  and  that  the  defendant 
company  was  negligent  in  not  making  such  inspection;  but  should 
further  believe  from  the  evidence  that  the  defect  in  the  handhold  of 
car  in  question  was  of  a  latent  character  and  such  as  could  not  and  would 
not  have  been  discovered  by  such  an  inspection  of  said  car  as  would  have 
been  made  by  a  reasonable  prudent  person  under  the  same  or  similar 
circumstances,  then  and  in  such  event  you  will  find  for  the  defendant, 
even  though  you  may  believe  that  the  plaintiff  was  injured  by  reason  of 
said  car  and  handhold." 

The  main  charge  and  the  special  charges  given  by  the  court  at  the 
request  of  defendant  fairly  submitted  the  law  defining  the  duty  of  ap- 
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pellant  as  to  the  inspection  of  foreign  cars  received  by  it  for  transporta- 
tion over  its  road,  and  assignments  one,  two  and  three  are  overruled. 
These  remarks  apply  also  to  assignments  four,  five,  six,  seven  and  eight, 
and  they  are  overruled. 

The  court  in  the  second  paragraph  of  the  charge  instructed  the  jury 
as  follows:  "Now  if  you  believe  from  a  preponderance  of  the  evidence 
that  on  or  about  the  4th  day  of  December,  1905,  the  plaintiff,  Sam 
Harris,  was  in  the  discharge  of  his  duties  as  a  brakeman  for  the  de- 
fendant, the  Missouri,  Kansas  &  Texas  Railway  Company  of  Texas, 
upon  one  of  defendant's  freight  trains,  and  thai)  while  so  in  the  dis- 
charge of  his  duties  as  said  brakeman  it  became  necessary  to,  and  you 
believe  from  a  preponderance  of  the  evidence  that  he  did,  attempt  to 
mount  one  of  the  box  cars  in  said  train  by  using  the  handhold  on  the 
side  and  the  top  of  said  box  car,  and  that  in  so  doing  he  exercised  reason- 
able care  and  caution  for  his  own  safety,  and  that  in  so  ascending  said 
car  he  grasped  the  handhold  on  the  top  thereof  and  attempted  to  draw 
himself  up  thereby  and  that  to  do  so  was  necessary  and  proper  in  the 
discharge  of  his  duties  as  brakeman,  and  that  said  handhold  on  the  top 
of  said  car  that  he  so  grasped  pulled  out  from  its  fastenings  and  broke 
and  gave  way  and  that  one  end  thereof  pulled  aloose  from  its  fastenings, 
and  that  the  same  broke  and  gave  away  and  pulled  aloose  from  its 
fastenings  on  account  of  the  fact  that  the  wood  to  which  said  handhold 
was  fastened  was  rotten  and  decayed  and  would  not  hold  the  bolts  or 
screws  or  fastenings  with  which  said  handhold  was  attached  to  the  wood, 
and  that  the  defendant  knew  of  such  condition,  if  defective,  or,  by  the 
exercise  of  ordinary  care  it  could  have  known  of  the  same,  and  that  the 
furnishing  by  defendant  for  plaintiff's  use  such  handhold,  if  you  believe 
the  same  was  defective,  was  negligence,  and  that  such  negligence,  if  any, 
was  the  proximate  cause  of  the  plaintiff's  injuries,  if  any,  you  will 
find  for  the  plaintiff,  unless  you  find  for  the  defendant  on  other  issues 
submitted  to  you."  This  charge  is  assailed  as  erroneous  in  that  there 
was  no  evidence  that  the  defendant  had  any  knowledge  of  the  fact  that 
the  wood  to  which  said. handhold  was  attached  was  rotten  and  decayed, 
and  that  the  charge  submitted  an  issue  not  raised  by  the  evidence. 
There  was  no  direct  evidence  that  the  appellant  had  knowledge  that  the 
wood  to  which  the  handhold  was  attached  was  rotten  and  decayed.  There 
was  evidence  to  the  effect  that  the  car  was  inspected  by  one  of  appel- 
lant's inspectors  at  Greenville  and  again  at  Dallas.  These  inspectors 
testified  that  they  discovered  no  defect  in  the  handhold.  T.  H.  Webb, 
the  head  brakeman,  testified  that  he  examined  the  car  after  plaintiff  was 
hurt  to  ascertain  the  cause  of  the  accident.  He  climbed  upon  the  top 
of  the  car  and  discovered  that  the  handhold  had  pulled  loose  from  the 
timber  to  which  it  had  been  fastened;  that  the  iron  was  not  broken  but 
that  the  screws  holding  the  grabiron  were  badly  rusted-  The  wood  to 
which  the  handhold  or  grabiron  had  been  fastened  was  old,  rotten  and 
decayed  and  the  car  was  an  old  car ;  that  there  was  only  one  evidence  of 
sound  wood  in  the  piece  of  plank  that  pulled  off  with  the  handhold,  that 
was  one  little  splinter  that  slivered  when  it  pulled  loose,  the  rest  was 
broken  or  rotten  and  what  persons  would  call  a  rotten  piece  of  wood. 
Eakin,  appellant's  inspector,  who  testified  to  having  inspected  the  car 
at  Dallas,  stated  that  the  class  of  cars  to  which  this  car  belonged  was  an 
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old  class  and  that  the  car  had  been  in  use  a  long  time.  He  was  asked 
this  question:  "State  whether  or  not  the  inspection  you  made  of  this 
wood  was  particularly  full  and  careful  enough  to  enable  you  to  see 
whether  or  not  the  wood  was  apparently  safe  and  sound  and  in  good 
condition  V9  He  answers,  "Yes."  It  was  shown  that  appellee  is  a 
small  man  and  before  the  injury  weighed  130  pounds.  The  evidence. was 
sufficient  to  raise  the  issue  that  appellant  did  have  notice  of  the  defect 
in  the  car  and  the  wood  to  which  the  handhold  was  attached,  although 
the  witness  further  testified  that  he  did  not  know  of  the  defect.  The 
inspector  knew  that  the  car  had  been  in  use  a  long  time.  His  inspec- 
tion, he  says,  was  particularly  full  and  careful  enough  to  see  that  the 
wood  was  apparently  safe  and  sound  and  in  good  condition.  The  un- 
disputed evidence  is  that  the  wood  to  which  the  handhold  was  attached, 
as  disclosed  by  the  plank  that  pulled  off  with  the  handhold,  was  old, 
rotten  and  decayed.  Appellee  was  ascending  the  ladder  on  the  side  and 
near  the  front  end  of  the  car  and  seized  the  handhold  on  top  of  the  car 
with  one  hand  when  it  pulled  loose  at  one  end  and  he  was  precipitated 
to  the  ground  and  injured.  It  would  seem  that  he  had  not  put  his  whole 
weight  on  the  handhold,  nor  was  he  making  a  direct  pull;  yet  under 
these  conditions  the  handhold  pulled  loose  while  being  used  by  a  man 
weighing  only  130  pounds.  It  would  seem  from  these  facts  that  the 
true  condition  of  the  handhold  and  its  fastenings  should  have  been 
discovered  and  revealed  upon  inspection.  Mr.  Labatt,  in  his  valuable 
work  on  Master  and  Servant,  states  the  law  thus :  "Knowledge  may  be 
established  by  showing  actual  cognizance  of  the  defect,  or  knowledge 
imputed  from  the  opportunities  for  actual  knowledge  arising  from  the 
duty  to  observe  its  machinery  and  appliances  for  the  safety  of  its  work- 
men." (Labatt,  Master  and  Servant,  vol.  1,  sec.  125;  Texas  &  Pac. 
Ry.  v.  Wisenor,  66  Texas,  674.)  The  jury  were  the  judges  of  the 
credibility  of  the  witnesses  and  the  weight  to  be  given  to  their  testimony. 
They  were  not  obliged  to  receive  the  statement  of  the  witness  that  he 
did  not  discover  the  defect  in  the  handhold  as  true,  if  under  all  the 
facts  and  circumstances  they  were  satisfied  it  was  not  true.  (Brown  v. 
Griffin,  71  Texas,  659;  Cheatham  v.  Riddle,  12  Texas,  112;  Coats  v. 
Elliott,  23  Texas,  613;  Stitzle  v.  Evans,  74  Texas,  600.) 

Appellant  cites  the  case  of  Railway  v.  Parish,  15  Texas  Court  Re- 
porter, 334,  as  sustaining  its  contention.  We  are  of  the  opinion  that 
the  case  before  us  is  clearly  distinguishable  from  the  case  cited  on  the 
facts.  The  defect  in  the  case  cited  was  in  a  stirrup  attached  to  a  box 
car.  The  particular  defect  was  the  absence  of  a  nut  from  the  bolt  that 
held  the  stirrup  to  the  car.  There  had  been  an  inspection  of  the  car 
at  Glidden,  but  it  did  not  disclose  the  absence  of  the  nut.  It  could 
have  come  off  after  the  inspection.  If  the  nut  came  off  after  the  in- 
spection of  the  car  then  there  was  no  contention  that  the  company  had 
notice  of  the  defect.  In  this  condition  of  the  evidence  it  was  held  that 
there  was  no  evidence  to  raise  the  issue  that  the  company  had  notice  of 
the  defect.  In  the  instant  case  the  car  was  inspected  both  at  Greenville 
and  Dallas  by  inspectors  shown  by  the  evidence  to  be  competent  and  skill- 
ful in  their  line.  The  jury  could  believe  their  testimony  that  such  in- 
spection was  made  and  disbelieve  the  part  that  says  they  did  not  dis- 
cover the  defect  in  the  handhold.     See  authorities  above  cited.     Also, 
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Galveston,  H.  &  S.  A.  By.  v.  Murray,  99  S.  W.  Rep.,  150.  It  is  clear 
from  the  nature  of  the  defect  in  the  handhold  it  could  not  have  arisen 
after  inspection  and  while  the  car  was  being  transported  from  Green- 
ville and  Dallas  to  Hillsboro. 

The  eleventh  and  twelfth  assignments  assail  the  fifth  paragraph  of 
the  court's  charge  as  being  upon  the  weight  of  evidence  and  that  the 
same  instructs  the  jury,  in  effect,  that  they  could  find  for  defendant 
only  in  the  event  the  appellant's  inspectors  had  inspected  the  car  to 
which  the  handhold  was  fastened  and  in  making  said  inspection  used 
ordinary  care;  and  as  there  was  no  contention  that  such  inspection  had 
been  made  at  Hillsboro,  the  last  inspection  point  through  which  said 
car  had  passed  before  the  accident,  said  charge  was  prejudicial  to  de- 
fendant. The  fifth  paragraph  of  the  charge  is  set  out  above.  The  evi- 
dence of  the  appellant  showed  an  inspection  of  the  car  at  Greenville  and 
"again  at  Dallas.  It  was  agreed  that  there  was  no  inspection  of  the 
handhold  at  Hillsboro.  Under  the  evidence  there  was  no  error  in  sub- 
mitting the  issue  as  to  whether  the  inspection  of  this  car  was  such  as 
would  have  been  made  by  a  person  of  ordinary  care.  The  court  having 
instructed  the  jury,  at  the  request  of  appellant,  that  if  they  should 
believe  from  the  evidence  that  the  car  was  not  inspected  at  Hillsboro; 
and  should  further  believe  that  the  defect  was  of  a  latent  character,  and 
would  not  have  been  disclosed  by  such  inspection  as  would  have  been 
made  by  a  reasonably  prudent  person,  to  find  for  the  defendant,  the  jury 
must  have  understood  that  the  issue  to  be  determined  by  them  was  as  to 
whether  the  defendant  had  used  ordinary  care  in  inspecting  the  car. 

Is  the  verdict  excessive?  The  evidence  shows  that  at  the  time  ap- 
pellee was  injured  he  was  twenty-three  years  of  age.  That  as  a  result 
of  his  injury  appellee  suffered  great  loss  of  blood.  That  he  has  suffered 
from  the  injury  ever  since  it  occurred ;  that  his  left  leg  was  amputated 
about  four  inches  above  the  ankle;  that  he  was  confined  to  his  room  as  a 
result  of  the  injuries  for  seven  weeks;  that  his  leg  has  not  healed  up  yet; 
that  it  hurts  him  all  the  time;  that  it  hurts  distressingly  at  night, 
wakens  him,  and  when  he  wakes  up  it  prevents  him  from  going  to  sleep 
again.  That  he  has  had  to  have  it  lanced  once  since  leaving  the  sani- 
tarium to  let  the  blood  out ;  that  in  falling,  at  the  time  he  lost  his  leg, 
he  struck  the  side  of  the  car  or  something,  and  bruised  his  back  and  hip, 
and  that  hurt  all  the  time  he  was  in  the  sanitarium;  that  he  has  not 
been  able  to  do  any  work  since  his  injury;  that  previous  to  being  in- 
jured he  was  earning  $75  per  month ;  that  he  has  no  knowledge  of  any 
other  business ;  that  he  has  not  much  education ;  that  at  the  time  of  his 
injury  his  standing  was  good  with  the  company.  The  evidence  further 
shows  that  appellee  expended  $230  for  professional  services  in  connec- 
tion with  the  amputation  of  his  leg.  The  life  expectancy  of  the  plaintiff 
at  the  time  he  was  injured  was  40  1-100  years.  In  view  of  the  evidence 
we  are  not  prepared  to  say  the  verdict  is  excessive. 

Finding  no  reversible  error  in  the  record,  the  judgment  is  affirmed. 

Writ  of  error  refused.  j 
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J.  C.  McNeil  v.  Maby  L.  Chinn,  Guardian. 

Decided  March  18,  1907. 

1. — Life  Inrorance  Policy — Interest  of  Beneficiary — Eight  to  Divest  Same. 

While  it  is  true  that  in  an  ordinary  life  insurance  policy  the  beneficiary 
named  has  a  vested  interest  which  the  insured  can  not  divest,  still  this  rule 
does  not  obtain  where  the  right  to  change  the  beneficiary  or  to  assign  the 
policy  is  expressly  reserved  to  the  insured  in  the  contract  of  insurance. 

8. — Prescribed  Form  of  Assignment 

The  forms  prescribed  in  a  policy  of  insurance  for  an  assignment  of  the 
same  or  for  a  change  in  the  beneficiary  are  intended  for  the  protection  of  the 
insurer  alone  and  may  be  waived  by  it,  and  therefore,  in  the  absence  of  ob- 
jection by  the  insurer,*  an  instrument  which  clearly  expresses  the  intention  of 
the  insured  to  assign  the  policy  and  change  the  beneficiary,  although  not  ex- 
ecuted in  the  prescribed  form  and  manner,  will  be  .enforced. 

Appeal  from  the  District  Court  of  Colorado  County.  Tried  below 
before  Hon.  M.  Eennon. 

Bryan  &  McRae,  for  appellant. — The  court  erred  in  not  rendering 
judgment  for  the  defendant,  because  the  undisputed  facts  showed  that 
the  vested  interest  in  the  policy  of  insurance  was  in  the  assured,  H.  W. 
Chinn,  and  not  in  the  beneficiary,  Gertrude  M.  S.  Chinn,  and  therefore 
the  assured  had  the  right  either  to  assign  the  policy  or  designate  a  new 
beneficiary  without  the  consent  of  the  said  Gertrude  M.  S.  Chinn;  and 
the  Provident  Savings  Life  Assurance  Society  alone  could  take  any 
advantage  of  the  failure  on  the  part  of  the  assured  to  assign  the  policy 
or  change  the  beneficiary  by  any  other  method  than  that  provided  by  the 
society.  Rev.  Stats.,  art  308;  Lakeview  Land  Co.  v.  San  Antonio 
Traction  Co.,  95  Texas,  252;  Coleman  v.  Anderson,  11  Texas  Ct.  Rep., 
255,  12  Texas  Ct.  Rep.,  638,  98  Texas,  576;  Hildebrandt  v.  Ames,  66 
S.  W.  Rep.,  131;  Males  v.  W.  0.  W.,  70  S.  W.  Rep.,  110;  Splawn  v. 
Chew,  60  Texas,  532;  Washington  Life  Ins.  Co.  v.  Berwald,  97  Texas, 
115-117;  Mente  v.  Townsend,  59  S.  W.  Rep.,  41;  Martin  v.  Stubbins, 
126  111.,  387  (9  Am.  St.,  620) ;  Nally  v.  Nally,  74  Ga.,  669  (58  Am. 
Rep.,  458) ;  La  Marche  v.  New  York  L.  Ins.  Co.,  126  Cal.,  503;  Hop- 
kins v.  Northwestern  life  Ins.  Co.,  99  Fed.  Rep.,  199. 

J.  C.  Kindred,  for  appellee. — In  support  of  the  judgment  of  the  court, 
cited:  Splawn  v.  Chew,  60  Texas,  532;  Irwin  v.  Travelers'  Ins.  Co., 
39  S.  W.  Rep.,  1097;  Scobey  v.  Waters,  10  Lea,  551;  Washington  Life 
Ins.  Co.  v.  Berwald,  8  Texas  Ct.  Rep.,  352;  Washington  Life  Ins.  Co. 
v.  Berwald,  6  Texas  Ct.  Rep.,  919. 

REESE,  Associate  Justice. — This  suit  was  instituted  in  the  District 
Court  by  Mary  L.  Chinn,  guardian  of  Gertrude  M.  S.  Chinn,  to  recover 
the  possession  of  a  certain  paper  writing  denominated  a  policy  of  life 
insurance  procured  to  be  issued  by  the  Provident  Savings  Life  Assur- 
ance Society  of  New  York  for  $2,000,  by  H.  W.  Chinn,  the  father  of 
said  Gertrude,  upon  his  life,  in  favor  of  said  Gertrude.  The  Life 
Assurance  Society  stands  ready  to  pay  the  amount  due  upon  the  policy 
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to  whomsoever  may  be  determined,  by  final  judgment  in  this  cause,  to 
be  the  owner  of  the  policy.  The  case  was  tried  in  the  court  below  upon 
an  agreed  statement  of  facte,  upon  which  the  court  rendered  judgment 
for  plaintiff  from  which  defendant  appeals.  The  trial  court  adopted  as 
its  findings  of  fact  the  agreed  statement  of  facts  upon  which  the  case 
was  tried. 

The  policy  in  question  was  an  ordinary  life  insurance  policy  for 
$2,000,  issued  by  the  Provident  Savings  Life  Assurance  Society  of  New 
York  to  H.  W,  Chinn  and  payable  at  his  death  to  his  daughter,  Gertrude 
M.  S.  Chinn,  or  her  legal  representatives  or  assigns  "subject  to  the  right 
of  the  assigned  to  change  the  beneficiary ."  The  following  provisions 
of  the  policy  upon  which  the  controversy  turns  are  copied  in  full: 

"This  policy  is  issued  in  favor  of  the  beneficiary  Or  beneficiaries  speci- 
fied in  the  first  page  hereof,  with  the  express  understanding  that,  if  this 
policy  shall  not  then  be  assigned,  the  assured  may  change  the  beneficiary 
at  any  time  during  the  continuance  of  this  policy  by  filing  with  the 
society  a  written  request,  duly  acknowledged,  such  change  to  take  effect 
upon  its  endorsement  on  this  policy  by  the  society. 

"Any  assignment  of  this  policy  must  be  in  writing,  -and  a  duplicate 
thereof  must  be  furnished  the  society.  Any  claim  arising  under  an 
assignment  shall  be  subject  to  satisfactory  proof  of  insurable  interest 
existing  at  the  death  of  the  assured,  and  the  society  shall  be  liable  to 
the  assignee  to  the  extent  of  that  interest  only;  but  the  society  will  not 
assume  any  responsibility  for  the  validity  of  any  assignment." 

Other  facts  agreed  upon  are  as  follows:  The  plaintiff,  Mary  L. 
Chinn,  is  the  duly  appointed,  qualified  and  acting  guardian  of  the 
estate  of  her  minor  child,  Gertrude  M.  S.  Chinn,  under  and  by  virtue 
of  the  appointment  of  the  Probate  Court  of  Colorado  County,  Texas. 
Henry  Withers  Chinn  was  the  father  of  said  minor,  Gertrude  M.  S. 
Chinn,  and  the  husband  of  the  plaintiff,  Mary  L.  Chinn.  The  said 
Henry  Withers  Chinn  died  about  April  2,  1905,  and  that  there  is  no 
administration  pending  upon  his  estate.  The  said  Henry  Withers  Chinn 
was  indebted  to  the  defendant,  J.  C.  McNeil,  in  the  sum  of  $2,500  upon 
promissory  note  of  date  February  17,  1903,  and  was  so  indebted  at  the 
time  of  his  death,  subject  only  to  the  said  credits  of  two  years  interest 
as  alleged  in  the  defendant,  McNeil's,  answer  and  cross  bill.  The  said 
H.  W.  Chinn,  the  insured  in  said  policy,  for  the  purpose  of  securing  the 
defendant,  McNeil,  in  the  payment  of  his  note  for  $2,500,  delivered  to 
McNeil  the  said  policy  of  insurance,  together  with  written  transfer 
thereof,  reading  as  follows : 

"Cameron,  Texas,  February  21,  1903. 
"In  consideration  of  the  use  of  $2,500  to  me  paid  by  J.  C.  McNeil, 
of  Brazoria,  Texas,  same  being  by  me  due,  and  evidenced  by  my  note 
of  date  February  17,  1903,  I  hereby  transfer,  and  by  these  presents  do 
deliver  and  transfer  to  said  J.  C.  McNeil,  his  heirs  and  assigns,  all  right, 
title  and  interest  in  and  to  certain  life  insurance  policy,  for  the  sum  of 
$2,000,  and  issued  by  the  Mutual  Reserved  Fund  Insurance  Company  of 
New  York,  the  number  of  said  policy  being  84493,  and  the  same  being 
now  in  the  hands  of  said  J.  C.  McNeil,  having  been  delivered  by  me  to 
him. 
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"In  the  event  of  my  death  I  hereby  authorize  and  empower  said  J.  C. 
McNeill,  his  heirs  and  assigns,  to  collect  said  policy,  and  to  apply  the 
same,  or  so  much  as  may  be  necessary,  to  the  payment  of  my  said  note, 
or  any  part  thereof,  the  balance,  if  any,  to  be  paid  to  my  wife,  Mary  L. 
Chinn;  I  also  hereby  instruct  the  officers  of  said  insurance  company 
to  pay  the  same  ad  above  directed  to  said  J.  C.  McNeill,  or  his  assigns, 
hereby  acknowledging  said  J.  C.  McNeill's  right  to  colllect  same,  and 
authorizing  him  to  sign  all  necessary  papers  in  so  doing. 

"I  further  agree  to  keep  all  premiums  paid  up  as  they  shall  fall  due. 

"Witness  my  hand  this  day  and  date  above. 

H.  W.  Chinn." 

The  description  of  the  policy  as  having  been  issued  by  the  Mutual 
Eeserved  Fund  Insurance  Company  of  New  York  was  a  clerical  error  or 
oversight,  and  the  transfer  referred  to  the  said  policy  in  the  Provident 
Life  Assurance  Society  of  New  York,  and  to  no  other  policy,  and  was 
intended  by  both  parties  to  apply  to  said  policy  in  the  Provident  Savings 
Life  Assurance  Society  of  New  York. 

J.  C.  McNeill  filed  with  the  Provident  Savings  Life  Assurance  So- 
ciety of  New  York,  on  or  about  May  2,  1905,  a  true  copy  of  the  above 
transfer  or  assignment  or  designation  of  a  beneficiary  made  by  H.  W. 
Chinn,  the  insured,  dated  February  21,  1903. 

The  insurer,  the  Provident  Savings  Life  Assurance  Society  of  New 
York,  is  ready  and  willing  to  pay  the  amount  of  said  policy  number 
84493,  to  either  the  plaintiff  or  the  defendant,  or  to  pay  the  same  into 
court;  and  upon  the  final  judgment  being  rendered  in  this  case,  said 
society  will  pay  the  proceeds  of  said1  policy  to  the  party  adjudged  by 
the  court  to  be  entitled  thereto,  it  being  a  matter  of  indifference  to  the 
Provident  Savings  Life  Assurance  Society  of  New  York  to  whom  the 
policy  is  paid,  provided  the  society  is  released  from  any  further  liability 
thereon. 

The  only  property  belonging  to  the  estate  of  said  H.  W.  Chinn  which 
would  be  subject  to  the  defendant,  McNeill's,  said  indebtedness,  is  the 
property  referred  to  in  the  note  as  having  been  purchased  by  the  money 
borrowed  by  said  Chinn  and  upon  which  said  McNeill  has  a  lieD;  and 
which  property  consists  of  a  house  and  lot  in  the  town  of  Ganado,  Jack- 
son County,  Texas,  and  is  not  now  of  a  value  of  more  than  four  hundred 
dollars,  and  that  the  proceeds  of  this  policy  now  in  litigation  and  the 
proceeds  of  said  property  would  not  be  sufficient  to  pay  all  the  amount 
now  due  defendant  McNeill  upon  his  note. 

The  defendant,  J.  C.  McNeill,  made  the  proofs  of  loss  and  of  the 
death  of  said  H.  W.  Chinn  to  the  satisfaction  of  said  Provident  Savings 
Life  Assurance  Society  of  New  York,  at  his  own  expense. 

Upon  these  facts  the  court  found,  as  a  conclusion  of  law,  that  the 
beneficiary  named  in  the  policy  had  a  vested  interest  in  the  policy  sub- 
ject to  be  divested  only  in  the  manner  provided  therein,  that  is,  by 
changing  the  beneficiary  in  the  manner  provided  in  the  policy,  and  that 
the  insured  had  no  authority  to  change  the  beneficiary  by  an  assignment 
of  the  policy,  and  the  attempted  assignment  is  void. 

There  is  no  question  that  in  an  ordinary  life  insurance  policy,  with 
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no  reservation  to  the  insured  of  a  right  to  change  the  beneficiary,  or  to 
assign  the  policy,  or  otherwise  divert  the  proceeds,  the  beneficiary  named 
in  the  policy  takes  a  vested  interest  in  the  policy  which  can  not  be 
divested  by  any  act  of  the  insured.  (Splawn  v.  Chew,  60  Texas,  534; 
Irwin  v.  Traveler's  Ins.  Co.,  16  Texas  Civ.  App.,  685,  cited  with  approval 
in  Washington  Life  Ins.  Co.  v.  Berwald,  97  Texas,  115.) 

The  right,  however,  to  change  the  beneficiary  or  to  assign  the  policy 
may  be  reserved  by  the  insured,  in  the  contract  of  insurance,  and  what- 
ever right  or  interest  the  beneficiary  named  has  in  the  policy  must  be 
held  subject  to  the  right  so  reserved  to  himself  by  the  insured.  Such 
right  has  been  defined  as  "an  expectancy"  or  "an  inchoate  or  unexecuted 
gift,  revocable  at  any  moment  by  the  donor  and  remaining  wholly 
within  his  control."    (Coleman  v.  Anderson,  98  Texas,  576.) 

The  clause  in  the  policy  with  regard  to  an  assignment  of  the  policy 
relates,  we  think,  to  such  assignment  by  the  insured  and  was  limited 
by  the  terms  of  the  assignment  to  such  person  or  persons  as  should  have 
an  insurable  interest  in  the  life  of  the  insured.  The  provision  that  the 
society  shall  be  liable  to  the  assignee,  in  case  of  such  assignment,  only 
to  the  extent  of  such  insurable  interest,  points  clearly  to  an  assignment 
by  the  insured  to  a  creditor,  as  appellant  was  in  the  present  case. 

There  can  be  no  doubt  that  it  was  the  purpose  of  H.  W.  Chinn  by 
the  instrument  executed  by  him,  that  upon  his  death  so  much  of  the 
proceeds  of  the  policy  as  might  be  necessary  to  pay  whatever  might  be 
then  due  upon  his  debt  to  appellant,  should  go  to  him  for  that  purpose 
and  that  the  balance  should  go  to  his  wife,  Mary  L.  Chinn.  If,  at  his 
death,  there  should  be  nothing  due  on  this  debt,  it  is  clear  that  it  was 
the  purpose  of  the  insured  to  change  the  beneficiary  as  to  the  entire 
amount  of  the  policy,  designating  his  wife  instead  of  his  child  as  the 
person  to  receive  the  same. 

In  executing  the  instrument  referred  to  and  delivering  the  policy  to 
appellant,  it  is  true  that  H.  W.  Chinn  did  not  comply  exactly  with  the 
form  prescribed  in  the  policy  for  either  an  assignment  or  a  change  of 
beneficiary,  but  these  forms  are  for  the  benefit  or  protection  alone  of  the 
insurer,  and  may  be  waived  by  it.  (Coleman  v.  Anderson,  supra,  19 
Am.  and  Eng.  Ency.  of  Law,  96;  Hewins  v.  Baker,  161  Mass.,  320; 
Martin  v.  Stubbings,  9  Am.  St  Rep.,  628-9 ;  Nally  v.  Nally,  74  Geo., 
669.) 

The  insurer  by  its  agreement,  as  set  out  in  the  agreed  statement  of 
facts,  waives  whatever  objections  it  might  have  interposed  to  the  pay-" 
ment  of  the  amount  of  the  policy  in  accordance  with  the  intentions  of 
the  insured,  on  account  of  any  irregularity  there  may  be  in  the  manner 
in  which  such  intention  and  purpose  may  have  been  expressed,  or  de- 
parture from  the  form  provided  in  the  policy.  Appellant  had,  and  has, 
an  insurable  interest  in  the  life  of  H.  W.  Chinn  as  a  creditor,  and  that 
interest  extends  to  the  whole  amount  of  the  policy. 

Whether  the  instrument  executed  by  Chinn  was  intended  to  be  an 
assignment  of  the  policy,  or  a  change  in  the  beneficiary  thereunder,  is 
not  material.  It  appears  to  partake  of  the  nature  of  both,  an  assign- 
ment to  appellant  to  the  extent  of  the  amount  that  might  be  due  to 
him  at  Chinn's  death,  and  as  to  the  balance  a  change  of  the  beneficiary 
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to  his  wife.    In  either  case  we  think  that  the  effect  was  to  entitle  ap- 
pellant to  hold  and  collect  the  policy. 

We  are  of  the  opinion  that  the  trial  court  erred  in  rendering  judg- 
ment for  appellees  and  that  the  judgment  should  be  reversed  and  here 
rendered  for  appellant. 

Reversed  and  rendered. 


Ludwig  Oliven  v.  Hugo  Kastor. 

Decided  March  18,  1907. 

1^ Agent— Right  to  Take  Over  Property  of  Principal. 

An  agent  can  not  by  a  secret  mental  process  and  by  a  voluntary  payment 
for  the  same  out  of  his  own  funds  without  the  knowledge  or  consent  of  the 
principal  take  over  or  invest  himself  with  title  to  property  originally  bought 
by  him  for  his  principal. 

2. — Attachment — Cost. 

Where  property  seized  by.  attachment  is  sold  at  the  instance  of  the  plain- 
tiff and  the  proceeds,  less  the  costs  of  sale,  turned  into  the  registry  of  the 
court,  the  defendant  is  entitled  to  the  full  amount  for  which  the  property  sold, 
without  diminution  by  the  costs  of  sale,  upon  judgment  in  his  favor. 

Appeal  from  the  District  Court  of  Jefferson  County.  Tried  below 
before  Hon.  L.  B.  Hightower,  Jr. 

Baker,  Botts,  Parker  &  Garwood  and  Oreers  &  Nail,  for  appellant. — 
The  plaintiff  being  at  the  time  of  the  inspection  and  also  at  the  time  of 
the  consummation  of  the  purchases,  the  trusted  and  confidential  agent 
of  the  defendant's  firm,  for  the  purchase  of  precisely  the  kind  of  property 
conveyed  by  the  deed  introduced  in  evidence  over  defendant's  objection, 
his  attempt  to  purchase  these  tracts  for  his  own  benefit  was  a  fraud  upon 
defendant's  firm,  which  the  law  will  not  permit,  and  plaintiff  thereby 
took  the  title  to  the  property  as  trustee  for  defendant's  firm,  and  said 
firm  became  the  sole  beneficial  owner  thereof.  Bell  v.  Maximos,  85 
Texas,  140;  Satterthwaite  v.  Loomis,  81  Texas,  70;  Barziza  v.  Story,  39 
Texas,  355;  Borden  v.  Houston,  2  Texas,  594,  607;  Hendrix  v.  Nunn, 
46  Texas,  147;  1  Am.  and  Eng.  Ency.  Law  (2d  ed.),  1082;  1  Clark  & 
Skyles  on  Agency,  pars.  408,  409,  404,  407. 

The  court  erred  in  permitting  the  plaintiff  to  read  in  evidence  con- 
veyances evidencing  any  right  or  title  in  himself  because  at  the  time  he 
was  the  sole  manager  of  defendant's  firm,  Friedlander  &  Oliven,  in  the 
United  States,  it  was  his  duty  to  buy  stave  timber  for  them,  according 
to  his  best  judgment,  and  he  could  not  acquire  an  interest  in  the  subject 
matter  of  his  agency  for  the  purpose  of  entering  into  competition  with 
his  principals.  Cotton  v.  Band,  93  Texas,  22;  Bell  v.  Maximos,  85 
Texas,  140;  1  Am.  and  Eng.  Ency.  of  Law,  pp.  1071,  1072,  1082; 
Borden  v.  Houston,  2  Texas,  607;  Satterthwaite  v.  Loomis,  81  Texas, 
70 ;  Hendrix  v.  Nunn,  46  Texas,  147 ;  Tinsley  v.  Penniman,  34  S.  W. 
Rep.,  367 ;  Northern  Pac.  By.  Co.  v.  Kindred,  14  Fed.  Sep.,  80 ;  Michoud 
v.  Girod  (4  How.,  655),  S.  C,  Book  11,  L.  Ed.,  1099. 
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F.  J.  Duff  and  A.  L.  Davis,  for  appellee. — The  mere  fact  of  a  person 
being  employed,  whether  it  be  as  clerk,  agent  or  manager  of  another, 
does  not  preclude  his  purchasing  or  becoming  interested  in  property 
similar  in  kind  to  that  being  dealt  in  by  his  principal  so  long  as  he  does 
not  purchase  or  become  interested  in  the  particular  property  he  is 
employed  to  purchase  for  his  principal,  and  does  not  abuse  his  fiduciary 
relation  to  the  prejudice  of  his  principal.  Wenham  v.  Switzer,  51  Fed. 
Rep.,  351;  Wenham  v.  Switzer,  59  Fed.  Rep.,  942;  Pearsall  v.  Hirsch, 
59  N.  Y.,  Super.  Ct.,  410,  14  N.  Y.  Supp.,  905. 

GILL,  Chief  Justice. — Hugo  Kastor  brought  this  suit  against  Lud- 
wig  Oliven  to  recover  the  value  of  certain  staves  alleged  to  have  been 
made  by  Oliven  from  timber  belonging  to  Eastor  and  which  Oliven 
wilfully,  knowingly  and  unlawfully  had  cut  and  carried  away. 

The  defendant  being  a  citizen  and  resident  of  the  German  Empire, 
plaintiff  sought  to  give  the  court  jurisdiction  by  original  attachment 
levied  upon  certain  staves  belonging  to  defendant  and  situated  within 
the  jurisdiction  of  the  court.  The  plaintiff  while  specifically  praying 
for  the  value  of  the  staves  manufactured  from  timber  alleged  to  belong 
to  him,  waived  the  tort  and  sued  on  an  implied  promise  to  pay  the  value 
of  the  timber  taken.  This  in  order  to  bring  his  demand  within  the 
definition  of  the  word  debt  and  thus  furnish  a  proper  basis  for  attach- 
ment. 

The  defendant  Oliven  answered  by  attorney  admitting  that  through 
his  agents  he  had  cut  and  appropriated  a  part  of  the  trees  in  controversy 
but  he  alleged  that  the  trees  were  his  own  because  acquired  by  plaintiff 
for  defendant's  benefit  while  plaintiff  was  acting  in  the  capacity  of  sole 
agent  and  general  manager  of  defendant  in  America.  Defendant  recon- 
vened in  damages  for  the  wrongful  levy  of  the  attachment  questioning 
his  right  to  attachment  in  a  suit  for  damages  growing  out  of  an  alleged 
tort. 

By  trial  amendment  plaintiff  admitted  that  he  was  agent  of  defendant 
as  alleged  at  the  time  of  the  acquisition  of  the  timber  for  which  he  sues, 
but  he  avers  that  he  took  the  title  to  himself  only  after  his  principal  had 
declined  to  ratify  the  purchase. 

A  trial  by  jury  resulted  in  a  verdict  and  judgment  for  plaintiff  for 
$2,672.76  from  which  the  defendant  has  appealed. 

The  following  facts  appear  without  dispute:  In  1903  and  1904 
there  existed  in  Berlin,  Germany,  a  firm  doing  business  under  the  firm 
name  of  Friedlander  &  Oliven.  Through  agents  they  were  conducting 
in  the  United  States  an  exporting  business  of  staves  and  cotton.  With 
regard  to  the  stave  business,  which  was  conducted  separately,  the  method 
was  as  follows:  The  firm  through  its  American  manager  would  pur- 
chase from  the  owners  of  the  land  such  standing  trees  as  in  the  judgment 
of  their  inspectors  were  suitable  for  the  manufacture  of  staves.  Later 
the  foreman  through  men  hired  for  the  purpose  would  fell  the  trees, 
convert  them  into  staves,  and  transport,  them  to  deep  water  for  export. 
In  the  early  part  of  1904  plaintiff  was  appointed  by  the  firm  as  its 
American  manager  at  a  fixed  salary,  with  offices  and  headquarters  at 
Memphis,  Tennessee.     His  authority  was  broad  and  general  and  all 
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the  work  was  done  under  his  supervision  and  control.  The  concern  was 
operating  in  Tennessee,  Mississippi,  Arkansas,  Louisiana  and  Texas, 
having  found  stave  timber  in  each  of  those  States.  For  the  purchase  of 
standing  timber  the  concern  had  prepared  printed  forms  to  be  filled  out 
by  the  agents  and  signed  by  the  land  owner.  In  these  printed  forms 
Friedlander  &  Oliven  were  named  as  grantees  and  in  each  of  the  named 
States  except  Texas  they  were  so  executed.  In  Texas,  however,  for 
some  reason  unexplained  by  this  record  it  had  been  the  uniform  practice 
to  erase  the  name  of  the  foreign  firm  and  insert  as  grantee  their  man- 
ager, whoever  he  might  be  at  the  time. 

In  July,  1904,  one  Hudolin,  plaintiffs  foreman  and  inspector,  re- 
ported to  the  Memphis  office  that  he  had  found  some  valuable  timber  in 
Jasper  County,  Texas.  Thereupon  plaintiff  came  to  Texas  on  the 
general  business  of  the  concern  and  after  informing  himself  as  to  the 
charaeter  of  the  timber,  made  out  transfers  on  the  printed  forms  of  the 
firm,  inserting  his  own  name  as  grantee  instead  of  that  of  the  firm,  and 
gave  the  transfers  to  Hudolin  who  was  authorized  to  procure  the  signa- 
tures of  the  landowners  and  draw  on  the  firm  through  plaintiff  for  the 
purchase  price  which  was  one  dollar  per  tree.  The  plaintiff  thereupon 
returned  to  Memphis  and  Hudolin  promptly  procured  the  signatures, 
gave  the  drafts  and  forwarded  the  transfers  to  plaintiff  at  Memphis. 
Hudolin  had  previous  to  this  and  by  the  explicit  direction  of  plaintiff 
inspected  the  timber,  paid  each  of  the  grantors  five  dollars  in  cash  as 
earnest  money  and  had  branded  each  tree  "F.  &  0."  the  initials  of  the 
firm  of  Friedlander  &  Oliven.  These  transfers  conveyed  timber  on  four 
tracts  of  land  in  Jasper  County.  The  one  executed  by  Amos  Bichard- 
son  conveyed  1,474  trees  on  what  was  known  as  the  640  acre  Montgomery 
survey.  The  one  executed  by  Nantz  conveyed  477  trees  on  the  320  acre 
Nantz  survey.  The  one  executed  by  Goode  conveyed  609  trees  on  a  320 
and  160  acre  tract  owned  by  him.  Each  of  the  trees  conveyed  by  these 
instruments  are  described  as  numbered  and  branded  "F.  &  O." 

Hudolin  while  inspecting,  numbering,  branding  and  purchasing  these 
trees  was  in  the  pay  and  employ  of  the  firm  and  had  no  knowledge  of 
any  purpose  on  plaintiff's  part  to  act  in  his  own  behalf  in  the  acquisi- 
tion of  this  property.  The  cost  of  inspecting  and  making  these  pur- 
chases was  borne  by  the  firm.  Nantz,  Goode  and  Richardson  each  sup- 
posed they  were  selling  to  the  firm  and  did  not  know  Kastor  in  the 
transaction  except  as  agent  and  manager  for  the  firm.  They  took  the 
drafts  drawn  by  Hudolin  for  the  purchase  money  and  cashed  them  at  the 
local  banks,  having  signed  the  transfers  and  delivered  them  to  Hudolin 
for  the  firm.  These  transfers  reached  Kastor  at  Memphis  about  August 
14,  1904.  The  drafts,  however,  had  not  been  presented  for  collection 
at  that  time.  All  four  of  the  tracts  above  described  were  situated  on 
the  Neches  Eiver  and  were  subject  to  overflow. 

On  August  14,  1904,  plaintiff  received  a  letter  written  by  the  firm 
in  Germany  dated  August  5  in  which  occurs  this  expression:  "In 
reference  to  the  new  production  we  request  you  first  of  all  to  take  care 
that  under  no  circumstances  whatsoever  we  will  go  into  territory  which 
is  subject  to  overflow."  Plaintiff  claiming  to  construe  this  as  a  refusal 
to  take  the  land  subject  to  overflow  paid  the  drafts  out  of  his  own  funds 
and  now  asserts  title  to  the  timber  in  himself.    He  did  not  notify  the 
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firm  that  he  had  thus  sought  to  take  over  these  purchases,  nor  did  he  so 
notify  them  until  he  set  up  the  claim  for  the  converted  staves.  Until 
the  receipt  of  this  letter  plaintiff  admits  he  waB  acting  for  the  firm  in 
this  matter. 

By  the  same  authority  and  under  similar  instructions  Hudolin  pur- 
chased of  Amos  Bichardson  for  the  firm  957  trees  on  a  400  acre  tract 
also  on  the  river  subject  to  overflow  and  adjoining  the  tracts  hereinbefore 
described.  This  transfer  and  draft  reached  plaintiff  at  Memphis  after 
the  arrival  of  the  letter  from  which  the  above  language  is  quoted.  This 
transfer  also  named  plaintiff  as  the  grantee  but  was  in  fact  executed  and 
delivered -for  the  benefit  of  Priedlander  &  Oliven.  The  plaintiff  paid 
for  this  out  of  the  funds  of  the  firm  and  does  not  question  their  title 
thereto.  He  explains  this  by  saying  that  it  was  not  quite  as  subject 
to  overflow  as  the  other  and  he  was  out  of  funds  anyway. 

He  at  no  time  notified  Hudolin  that  he  was  claiming  the  first  three 
tracts  as  his  own,  notwithstanding  the  trees  stood  in  the  brand  of  the 
firm  and  had  been  bought  by  Hudolin  for  the  firm. 

On  September  14,  1904,  plaintiff  still  acting  as  sole  manager  of  the 
firm  wrote  explicit  instructions  to  Hudolin  to  take  his  gang  of  stave 
makers  and  convert  the  timber  on  the  Nantz  and  Goode  tracts  into 
staves.  In  the  same  letter  he  directed  him  to  cut  no  timber  from  the 
400  acres  Biohaideon  tract  which  he  had  last  branded.  He  also  directed 
him  to  begin  nearest  the  river  and  cut  all  the  branded  trees.  Hudolin 
never  ceased  to  be  in  the  employ  and  pay  of  the  firm.  Acting  under 
these  instructions  Hudolin  and  his  men  made  into  staves  692  trees  off 
of  the  Nantz  and  Ooode  and  first  Bichardson  tracts  and  the  staves  were 
exported.  Plaintiff  alleges  that  the  tort  was  committed  on  November  1, 
1904.    His  suit  was  filed  on  February  28,  1905. 

In  the  fall  of  1904  plaintiff  tendered  his  resignation  to  take  effect 
October  31,  1904.  The  company  thereupon  sent  one  Heyman  to  take 
his  place  as  manager.  At  the  request  of  the  firm  plaintiff  remained 
in  the  office  acting  with  Heyman,  giving  directions,  signing  checks  and 
exercising  the  authority  and  drawing  the  salary  of  manager  until  De- 
cember 31,  1904,  when  he  severed  his  connection  with  the  office.  During 
all  that  time  he  did  not  disclose  to  Heyman  his  alleged  ownership  of 
these  trees.  He  did  have  the  $15  advance  money  charged  to  his  own 
account  on  the  books,  and  it  is  also  true  that  while  all  other  purchases 
were  entered  on  the  books  so  that  the  manager  could  always  tell  there- 
from how  many  trees  the  firm  owned  and  where  they  were  situate,  these 
purchases  were  never  entered  on  the  books  of  the  firm.  It  is  further 
true,  however,  that  this  timber  was  cut  in  accordance  with  directions 
contained  in  a  letter  from  plaintiff  written  before  the  arrival  of  Heyman 
and  was  cut  during  the  time  when  the  plaintiff  was  to  all  intents  and 
purposes  the  manager.  This  last  is  true  because  plaintiff  knew  every 
detail  of  the  company's  American  affairs  and  in  effect  conducted  the 
business  even  after  Heyman's  arrival  up  to  the  time  of  his  actual  with- 
drawal December  31,  1904. 

Plaintiff  states  that  he  wrote  Hudolin  later  not  to  touch  the  timber 
in  controversy,  but  Hudolin  swears  this  letter  did  not  reach  him,  and 
manifestly  it  did  not  for  he  proceeded  according  to  his  first  instructions. 

Plaintiff  sayB  he  informed  Heyman  that  the  Company  had  about  1,000 
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trees  in  Texas,  but  said  nothing  pro  or  con  about  the  trees  on  the  tracts 
in  controversy.  That  they  wired  for  Hudolin  who  went  to  Memphis  and 
who  was  instructed  to  cut  only  those  1,000  trees  and  to  be  careful  not  to 
cut  over  the  lines.  Nothing  was  said  to  Hudolin  about  plaintiff's  owner- 
ship or  cliam  to  those  other  trees.  Plaintiff  further  says  that  after  Hudo- 
lin returned  to  Texas  he  sent  Hudolin  a  letter  for  the  firm  embodying  the 
instructions  which  had  been  orally  given  him.  A  copy  of  this  letter 
was  adduced  in  evidence  and  instructed  Hudolin  to  confine  his  opera- 
tions to  the  620  acre  Elisha  Morris  survey  and  not  to  encroach  on  the 
lands  of  others.  The  only  survey  in  Texas  exceeding  480  acres  on  which 
the  timber  was  conveyed  was  the  Montgomery  survey  of  640  acres  con- 
veyed by  Amos  Richardson  and  claimed  now  by  plaintiff.  The  one  last 
conveyed  by  Amos  Eichardson  contained  only  400  acres.  But  these 
inconsistencies  are  immaterial  for  the  fact  remains  that  the  firm  re- 
mained in  utter  ignorance  of  plaintiff's  claim.  That  Hudolin  had 
previously  received  a  letter  under  plaintiff's  own  hand  to  cut  the  timber 
in  controversy  and  that  Hudolin  had  bought  and  branded  the  timber  for 
the  firm  and  was  never  advised  in  any  way  that  the  trees  he  had  branded 
did  not  belong  to  the  firm. 

Recurring  now  to  plaintiff's  relations  with  the  firm  in  Germany  the 
following  statement  will  suffice.  He  testified  that  between  the  time 
Hudolin  reported  the  discovery  of  this  timber  and  the  delivery  of  the 
deeds  the  firm  had  been  advised  of  the  prospective  purchase  and  that 
it  was  subject  to  overflow.  The  members  of  the  firm  vigorously  deny 
any  such  knowledge,  but  we  find  in  deference  to  the  verdict  that  the 
information  was  given.  Aside  from  this  fact  and  the  extract  from  the 
letter  plaintiff  does  not  pretend  that  he  had  the  firm's  consent  to  take 
over  the  purchase,  nor  does  he  pretend  that  they  ever  had  knowledge 
of  his  asserted  purchase.  The  672  trees  as  standing  trees  were  at  the 
time  defendants  took  them  of  value  in  the  sum  found  by  the  jury.  The 
court  did  not  submit  the  issue  of  their  value  when  converted  into  staves. 

The  defendant  tendered  into  court  $672,  the  sum  which  plaintiff 
paid  out  for  the  trees  when  originally  purchased. 

We  find  that  the  undisputed  proof  shows  that  plaintiff  was  the  sole 
manager  of  defendant  until  October  31,  1904,  and  from  thence  until 
December  31,  1904,  he  was  in  the  employ  of  defendant  as  joint  general 
agent  with  Heyman. 

We  further  find  that  plaintiff  undertook  to  purchase  the  timber  in 
controversy  for  the  purpose  of  converting  it  into  staves  and  selling 
them  in  the  markets  of  the  world. 

We  do  not  deem  it  necessary  to  go  with  further  detail  into  the  evi- 
dence. There  are  280  pages  of  it  to  a  discussion  of  which  the  403  pages 
of  brief  and  argument  are  largely  devoted. 

We  are  of  opinion  that  the  decision  of  one  question  is  controlling, 
and  that  upon  that  point  the  evidence  is  undisputed.  Hudolin,  with 
full  authority,  took  the  three  transfers  from  Nantz,  Goode  and  Richard- 
son by  the  execution  and  delivery  of  which  to  Hudolin  and  the  giving 
of  the  drafts  to  the  vendors,  the  beneficial  title  passed  to  the  firm.  This 
consequence  did  not  depend  on  the  delivery  of  the  transfers  to  plaintiff, 
no*  the  pavment  of  the  drafts  with  the  firm's  monev.  The  documents 
had  been  executed  by  the  owners  and  delivered  to  one  authorized  to 
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receive  them.  The  vendors  could  not  have  annulled  the  transfers  by 
refusing  to  cash  the  drafts  and  demanding  the  cancellation  of  their 
deeds,  any  more  than  the  firm  could  have  avoided  liability  on  the  drafts 
by  returning  the  transfers.  Had  those  drafts  been  dishonored  they 
could  have  been  enforced  against  the  firm  for  they  were  unquestionably 
drawn  with  the  firm's  authority.  This  being  true  what  is  the  legal 
consequence  of  plaintiff's  voluntary  payment  of  the  drafts  with  his  own 
funds? 

Clearly  he  has  had  no  transaction  individually  with  either  of  the 
vendors.  They  have  conveyed  him  nothing  individually  for  they  have 
not  dealt  with  him  in  that  capacity.  The  plaintiff  has  bought  nothing 
from  the  firm  and  makes  no  pretense  that  he  has.  He  has  done  no  more 
than  pay  with  his  own  funds  and  without  the  firm's  knowledge  three 
drafts  which  represented  obligations  against  the  company  and  for  which 
plaintiff  was  in  no  sense  liable.  The  firm  owes  him  the  return  of  the 
money  thus  paid  out  and  has  tendered  the  amount  into  court.  In  our 
judgment  this  is  all  there  is  in  the  case,  and  the  sum  tendered  is  all 
the  plaintiff  is  entitled  to  recover,  and  as  he  has  not  sued  for  this  he  is 
entitled  to  it  in  this  proceeding  only  because  defendants  have  tendered  it 

With  reference  to  the  knowledge  of  the  firm  plaintiff's  statement  is 
that  "in  the  meantime  the  firm  was  advised  that  these  lands  had  been 
purchased  and  that  they  were  subject  to  overflow." 

In  our  opinion  the  language  of  the  firm's  letter  under  which  plaintiff 
seeks  to  justify  the  contention  that  the  firm  had  refused  to  ratify  the 
sale  is  not  fairly  susceptible  to  that  construction.  The  firm  knew  that 
plaintiff  was  fully  authorized  to  purchase  timber  and  that  any  purchase 
he  had  made  or  any  obligation  he  had  entered  into  in  the  premises  would 
bind  the  firm.  The  language  can  not  be  held  to  mean,  "Annul  all  pur- 
chases of  overflow  timber."  "Dispose  of  any  such  tracts  as  we  now  own." 
"Refuse  to  pay  any  outstanding  obligations  given  in  payment  for  such 
purchases."  The  language  clearly  referred  to  future  transactions,  and 
as  conclusive  of  this  it  is  undisputed  not  only  that  plaintiff  for  the 
company  thereafter  accepted  and  paid  for  the  400  acre  Richardson  tract 
lying  on  the  river  and  subject  to  overflow,  but  under  his  direction  in 
conjunction  with  Heyman  the  men  were  instructed  to  convert  the  timber 
thereon  into  staves.  So  that  if  it  be  material  to  the  conclusion  we 
have  reached  to  find  that  the  plaintiff  did  not  have  the  defendant's 
consent  or  authority  to  take  over  this  timber  we  would  have  no  difficulty 
in  so  finding  as  matter  of  law.  There  is  no  room  for  difference  of 
opinion  on  the  issue. 

To  say  that  the  plaintiff  by  a  mere  mental  process  might  pass  the 
beneficial  title  of  the  first  three  tracts,  and  by  omitting  that  mental 
process  allow  the  beneficial  title  of  the  fourth  to  go  to  the  company, 
involves  to  our  minds  an  absurdity,  and  yet  this  is  what  plaintiff's  con- 
tention comes  to  at  last.  For  no  one  will  gainsay  the  assertion  that  the 
plaintiff  might  have  paid  for  all  the  tracts  with  his  own  funds  and  later 
lawfully  reimbursed  himself  from  the  company's  funds.  So  after  all 
to  allow  his  contention  would  be  to  permit  his  undisclosed  purpose  to 
pontrol  the  direction  of  the  title.  Had  the  timber  proved  worthless  he 
pould  have  charged  the  cost  to  his  principal.  Had  the  purchase  proved 
valuable  he  could  have  disclosed  his  secret  purpose  or  pretended  a  pur- 
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pose  he  never  had  and  appropriate  the  profits  to  himself.  Upon  the 
point  decided  the  controlling  principle  is  elementary. 

We  do  not  deem  it  necessary*  to  dispose  of  the  other  assignments. 
Appellants  do  not  desire  that  the  case  be  remanded  on  questions  raised 
on  their  crossbill  for  damages  for  the  levy  of  the  attachment.  We  there- 
fore ignore  those  assignments.  We  have  stated  the  facts  as  fully  as  in 
our  opinion  the  rights  of  the  parties  upon  this  appeal  require.  There 
js  a  vast  amount  of  detail  bearing  to  a  greater  or  less  degree  upon  the 
issue  of  good  faith  vel  non  on  the  part  of  the  plaintiff  and  other  issues 
not  necessary  to  be  determined  on  this  appeal. 

We  are  of  opinion  that  the  undisputed  facts  require  that  the  judgment 
of  the  trial  court  be  reversed  and  judgment  be  here  rendered  for  de- 
fendant and  it  is  so  ordered.  The  sum  tendered  by  defendant  and  paid 
into  the  registry  of  the  court  is  awarded  to  plaintiff.  ' 

We  must  again  protest  against  the  inexcusable  length  of  the  briefs 
of  appellant.  One  firm  has  filed  a  119  page  brief  for  appellant  in  which 
38  assignments  of  error  are  presented,  many  if  not  most  of  them  merely 
presenting  one  question  in  varying  forms.  Another  firm  also  repre- 
senting appellant  has  filed  a  158  page  brief  presenting  the  same  assign- 
ments and  it  was  evidently  prepared  without  reference  to  the  first  brief. 
These  two  are  supplemented  by  a  43  page  reply  brief  and  a  19  page 
printed  argument.  There  is  nothing  in  the  case  to  call  for  such  a  con- 
sumption of  time  and  space.  In  view  of  the  persistent  growth  of  this 
evil  we  take  this  occasion  to  say  for  the  benefit  of  the  bar  generally  that 
we  shall  hereafter  require  cases  to  be  rebriefed  whenever  it  is  apparent 
that  counsel  have  made  no  effort  to  condense,  and  have  flled  briefs  of 
such  length  as  to  uselessly  consume  the  time  of  the  court  in  their  ex- 
amination. 

ON    MOTION    TO   REFORM   THE  JUDGMENT. 

In  the  opinion  filed  in  this  cause  on  March  18,  1907,  we  failed  to  make 
a  detailed  disposition  of  certain  items  of  cost  and  the  proceeds  of  the 
sale  of  the  attached  property.  As  a  consequence  they  were  not  included 
in  the  judgment  as  entered.  The  appellants  by  motion  have  suggested 
the  reformation  of  the  judgment. 

The  staves  seized  under  the  attachment  issued  at  the  suit  of  Kastor 
were  sold  during  the  progress  of  the  litigation  in  response  to  a  motion 
setting  up  the  necessity  for  such  sale  to  prevent  deterioration  in  value. 
The  proceeds,  less  the  cost  of  making  the  sale,  were  turned  into  the 
registry  of  the  court  to  abide  the  result  of  the  litigation.  That  this  fund 
went  to  appellant  followed  as  matter  of  law  from  the  reversal  and  rendi- 
tion of  the  judgment.  But  the  sheriff  retained  as  costs  of  making  the 
sale,  commissions,  etc.,  $817.  For  this  item  as  well  as  all  other  costs 
Kastor  is  responsible.  The  motion  is  therefore  granted,  and  the  clerk 
is  directed  to  so  reform  the  judgment  as  to  adjudge  to  the  appellant  a 
sum  equal  to  the  price  for  which  the  attached  staves  were  sold  and  all 
costs,  upon  which  will  be  applied  as  a  credit  the  sum  turned  into  the 
registry  of  the  court  by  the  sheriff  and  also  the  sum  of  $692  tendered  to 
appellee  by  appellant,  .and  these  sums  will  be  paid  over  to  appellant. 

Reversed  and  rendered. 

Writ  of  error  refused. 

Vol.  XLV.  Civil— 86. 
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Gulf,  Colorado  ft  Santa  Fe  Railway  Compact  y.  Austin  Newson 

et  AL. 
Decided  March  18,  1907. 

Personal  Injuries — Preponderance  of  Eriden.ee— Charge. 

In  a  suit  for  personal  injuries  the  plaintiff  alleged,  in  substance,  that  he 
was  thrown  from  a  moving  handcar  by  the  negligence  of  his  fellow  servant* 
in  operating  the  same;  the  defendant  replied  that  plaintiff  fell  from  the  car 
in  an  effort  to  catch  his  hat  which  was  about  to  blow  off.  The  court  correctly 
charged  the  jury  that  before  they  could  find  for  the  plaintiff  they  must  believe 
from  a  preponderance  of  the  evidence  that  plaintiff  was  injured  in  the  manner 
alleged  by  him.  In  another  paragraph  of  the  charge  the  jury  were  told  that 
if  they  believed  from  a  preponderance  of  the  evidence  that  plaintiff  was  in- 
jured in  the  manner  alleged  by  defendant  he  was  not  entitled  to  recover.  Held, 
the  charges  were  contradictory  and  confusing  as  to  where  the  preponderance 
of  the  evidence  should  lie  upon  the  issue  of  the  negligence  of  the  defendant. 

Appeal  from  the  District  Court  of  Washington  County.  Tried  below 
before  Hon.  E.  B.  Sinks. 

J.  W.  Terry  and  A.  H.  Culwell,  for  appellant. 

Mathis,  Buchanan  &  Basberry,  for  appellee. 

■  ■ 

PLEASANTS,  Associate  Justice. — This  suit  was  brought  by  ap- 
pellees against  appellant  to  recover  damages  for  personal  injuries  sus- 
tained by  appellee,  Austin  Newson,  through  the  alleged  negligence  of 
the  appellant.  The  trial  in  the  court  below  by  a  jury  resulted  in  a  ver- 
dict and  judgment  in  favor  of  plaintiffs  for  the  sum  of  $450. 

The  petition  alleges  that  plaintiff,  Austin  Newson,  an  employe  of 
defendant,  was  injured  while  in  the  performance  of  the  duties  of  his 
employment  in  assisting  in  propelling  a  handcar  on  appellant's  railroad, 
by  the  negligence  of  his  fellow  servants  in  releasing  their  hold  upon  the 
handlebar  of  the  lever  by  which  said  car  was  being  propelled  without 
giving  him  warning  and  thereby  causing  said  bar  to  strike  plaintiff  and 
throw  him  from  the  car  which  was  in  rapid  motion.  This  was  the 
only  issue  of  negligence  submitted  to  the  jury  by  the  charge  of  the  court 

The  defendant  in  addition  to  a  general  denial,  specially  pleaded  that 
if  said  plaintiff  was  injured  as  alleged  by  him  such  injury  was  caused 
by  his  contributory  negligence  in  releasing  his  hold  upon  the  handle  by 
which  said  lever  was  operated  in  an  attempt  to  catch  his  hat  and  pre- 
vent it  from  being  blown  from  his  head,  and  in  so  doing  he  lost  his 
balance  and  fell  from  the  car. 

The  court  charged  the  jury  as  follows:  "Now  if  you  believe  from  a 
preponderance  of  the  evidence  that  the  plaintiff,  Austin  Newson,  was 
employed  by  the  defendant  company  and  while  in  such  employment,  in 
the  course  of  his  duty  of  employment,  that  he  was  riding  upon  and 
assisting  in  propelling  a  handcar  belonging  to  the  defendant  company, 
and  while  so  assisting  in  the  propelling  of  said  handcaT,  his  fellow  serv- 
ants who  were  at  the  same  time  and  place  assisting  in  the  operation  of 
the  same,  let  loose  of  the  handlebar  of  said  handcar,  and  failed  to  give 
notice  to  the  plaintiff  of  their  intention  to  do  so  and  that  by  reason 
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thereof,  said  handle  of  said  handcar  jerked  and  threw  the  plaintiff  there- 
from and  he  was  struck  thereby  and  injured,  and  you  further  believe 
from  the  evidence  that  the  said  servants  of  the  defendant  company  were 
guilty  of  negligence  in  so  doing,  then  you  will  find  for  the  plaintiff 
and  assess  his  damages  as  hereinafter  charged. 

"If  you  believe  from  a  preponderance  of  the  evidence  that  the  plain- 
tiff, Austin  Newson,  was  riding  upon  and  assisting  in  propelling  the 
handcar  of  the  defendant  company,  and  that  while  s&  doing  his  hat  blew 
off,  or  was  about  to  blow  off,  and  that  the  plaintiff  released  his  hold  upon 
the  handle  of  said  handcar  and  made  an  effort  to  catch  his  hat,  and  in 
so  doing  the  said  plaintiff,  Austin  Newson,  lost  his  balance  and  fell  or 
jumped  off  of  said  handcar  and  received  the  injuries  complained  of,  then 
you  are  instructed  that  the  plaintiff  can  not  recover,  and  if  you  so 
believe  from  the  evidence  you  will  return  a  verdict  in  favor  of  the  de- 
fendant." 

These  charges  are  clearly  contradictory  and  the  jury  could  not  have 
deduced  from  them  any  rule  by  which  to  determine  where  the  prepon- 
derance of  the  evidence  should  lie  upon  the  issue  of  the  alleged  negli- 
gence of  the  defendant.  It  is  true  they  were  told  that  in  order  to  find 
for  the  plaintiff  they  must  believe  from  a  preponderance  of  the  evidence 
that  he  was  jerked  and  thrown  from  the  car  by  the  handlebar  which 
had  been  negligently  released  by  his  fellow  servants  who  were  assisting 
him  in  propelling  the  car.  This  was  a  correct  statement  of  the  rule  on 
the  question  of  the  preponderance  of  the  evidence,  but  in  the  next  para- 
graph the  rule  is  reversed  and  the  jury  are  told  that  in  order  to  find  for 
the  defendant  they  must  believe  from  a  preponderance  of  the  evidence 
that  he  released  his  hold  upon  the  handlebar  to  prevent  his  hat  from  being 
blown  off  and  in  so  doing  lost  his  balance  and  fell  or  jumped  from  the 
car.  With  these  contradictory  instructions  upon  the  question  of  the 
preponderance  of  the  evidence  upon  the  only  fact  issue  as  to  defendant's 
negligence  submitted  to  the  jury,  it  is  impossible  to  say  what  rule  was 
adopted  by  the  jury. 

The  burden  was  upon  the  defendant  upon  the  issue  of  contributory 
negligence,  and  the  facts  submitted  by  the  court  to  the  jury  as  constitut- 
ing a  bar  to  plaintiff's  right  to  recover  were  pleaded  by  defendant  as 
contributory  negligence,  but,  upon  the  issue  of  negligence  submitted  to 
the  jury  such  facts  do  not  present  the  issue  of  contributory  negligence 
and  they  were  not  so  submitted.  If  the  accident  occurred  as  claimed 
by  the  defendant  the  plaintiff  was  not  jerked  or  thrown  from  the  car 
by  the  handlebar  which  had  been  negligently  released  by  his  fellow  serv- 
ants. Plaintiff's  right  of  recovery  as  submitted  by  the  charge  being  de- 
pendent upon  a  finding  by  the  jury  that  he  was  so  jerked  or  thrown  from 
•the  car,  the  claim  of  defendant  that  plaintiff  released  his  hold  upon  the 
handlebar  in  order  to  catch  his  hat  and  thus  lost  his  balance  and  fell 
from  the  car,  if  true  would  defeat  his  right  of  recovery,  not  on  the 
ground  of  his  contributory  negligence,  but  because  he  had  failed  to 
prove  the  act  of  negligence  which  he  alleged  was  the  cause  of  the  acci- 
dent. Under  these  circumstances  it  is  manifest  that  the  burden  was  not 
upon  the  defendant  to  show  by  a  preponderance  of  the  evidence  that  the 
plaintiff  was  not  jerked  or  thrown  from  the  car  as  alleged  by  him,  but 
the  plaintiff  must  show  by  the  preponderance  of  the  evidence  that  the 
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defendant's  employes  were  guilty  of  the  get  of  negligence  charged,  and 
that  such  act  caused  the  injury. 

The  charge  of  the  court  above  set  out  is  complained  of  by  appellant 
under  appropriate  assignments  of  error  upon  the  grounds  above  indicated, 
and  the  assignments  must  be  sustained* 

The  judgment'  of  the  court  below  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Hays  Friab  v.  Orange  &  Northwestern  Railway  Company. 

Decided  March  18,  1907. 

Intoxicated  and  Armed  Passenger — Duty  of  Carrier. 

It  is  the  duty  of  those  in  charge  of  a  passenger  train  when  a  passenger 
is  seen  to  be  drunk,  boisterous  and  armed  with  a  deadly  weapon  which  he 
is  flourishing  in  a  manner  calculated  to  disturb  the  other  passengers,  to  dis- 
arm him.  Conflicting  evidence  considered,  and  held  to  justify  the  verdict  of 
the  jury  for  the  defendant  where  a  passenger  sued  a  railroad  company  for  per- 
sonal injuries  alleged  to  have  resulted  from  an  assault  made  upon  him  by 
its  employes  and  others  in  disarming  him  on  a  passenger  train. 

Appeal  from  the  District  Court  of  Jasper  County.    Tried  below  be- 
fore Hon.  James  I.  Perkins. 

P.  A.  Dowlen  and  A.  T.  Watts,  for  appellant 

Holland  &  Holland,  for  appellee. 

REESE,  Associate  Justice. — This  is  an  appeal  by  plaintiff  from  a 
judgment  for  defendant  upon  the  verdict  of  a  jury,  in  a  suit  by  Hays 
Friar  against  The  Orange  &  Northwestern  Eailway  Company,  in  the 
District  Court,  to  recover  damages  for  personal  injuries  resulting  from 
an  assault  alleged  to  have  been  made  upon  him  by  the  employes  of  de- 
fendant and  others  while  plaintiff  was  a  passenger  upon  one  of  defend- 
ant's trains.  In  his  motion  for  a  new  trial  plaintiff  assigned,  as  the  only 
ground  therefor,  that  the  judgment  and  verdict  were  "contrary  to,  and 
against,  the  evidence  and  the  charge  of  the  court  in  that  it  appeared  that 
if  the  plaintiff  did  assault  the  brakeman,  W.  P.  Bolin,  that  the  same 
was  but  a  simple  assault  made  with  the  fist  of  plaintiff  and  that  at  the 
time  such  assault  was  made  the  uncontroverted  evidence  shows  that  said 
Bolin  was  attempting  to  take  a  pistol  from  the  wife  of  plaintiff  by 
force  and  that  by  the  charge  of  the  court  the  jury  were  instructed  that 
under  the  circumstances  shown  by  the  evidence  the  plaintiff  had  the 
right  to  resort  to  force  to  protect  his  wife  from  such  violence  upon  the 
part  of  Bolin." 

The  only  question  which  can  be  considered  here  is  that  presented  by 
the  third  assignment  of  error  based  upon  the  error  of  the  court  in  over- 
ruling the  motion  for  a  new  trial  for  the  reasons  stated.  The  first 
assignment  of  error,  however,  presents  substantially  the  same  ques- 
tion. The  fourth  assignment  raises  the  question  that  the  verdict  is 
against  the  great  weight  and  overwhelming  preponderance  of  the  evi- 
dence and  that  it  is  apparent  that  the  jury  was  actuated  in  returning  the 
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verdict  by  prejudice  against  plaintiff  because  he  was  a  negro.  This 
not  having  been  urged  in  the  motion  for  a  new  trial  can  not  now  be  con- 
sidered. 

It  will  be  necessary  to  consider  only  whether  the  uncontroverted  ev- 
idence was  such  as  required  a  verdict  for  plaintiff.  The  evidence  for  de- 
fendant tended  to  show  that  plaintiff,  who  was  at  the  time  a  passenger 
on  defendant's  train,  was  standing  on  the  platform  of  the  car,  drunk, 
or  partly  so,  and  boisterous,  brandishing  a  pistol  with  which  he  was 
armed.  Bolin,  a  brakeman  on  the  train,  approached  plaintiff  and  asked 
him  to  give  him  the  pistol,  saying  that  he  would  give  it  back  to  him 
when  he  got  to  his  destination.  Plaintiffs  reply  was  to  tell  Bolin  to 
"go  to  hell,"  coupled  with  an  obscene  and  insulting  remark.  Plain- 
tiff then  went  into  a  car  in  which  were  a  number  of  passengers,  among 
them  his  wife,  and  gave  the  pistol  to  his  wife,  who  placed  it  under  her 
on  the  car  seat.  Bolin  had  gone  into  another  car  and  got  a  pistol  and 
came  back  into  the  car  where  plaintiff  was  standing  by  the  seat  in  which 
his  wife  was  sitting,  and  asked  plaintiff  to  give  him  the  pistol.  Bolin 
himself  says  nothing  about  asking  plaintiff  to  give  him  the  pistol  when 
he  came  into  the  car,  but  another  witness,  who  was  a  passenger  in  the 
car,  testified  that  he  did  so,  and  that  plaintiff's  wife  said  that  he  did 
not  have  the  pistol.  Bolin  had  seen  plaintiff  when  he  gave  his  wife  the 
pistol  and  when  she  put  it  under  her  on  the  seat,  and  he  reached  under 
her  to  get  the  pistol  when  plaintiff  struck  him  a  severe  blow  in  the  mouth 
with  his  fist.  Bolin  then  struck  plaintiff  over  "the  head  with  his  pistol. 
In  the  mixup,  in  which  plaintiff's  brother  also  took  part,  plaintiff  caught 
Bolin  around  the  body  and  grabbed  his  pistol.  Another  passenger, 
Crane,  the  city  marshall  of  Orange,  seeing  or  hearing  the  melee,  came 
into  the  car  and  seeing  plaintiff  and  his-  brother  both  engaged  with 
Bolin,  plaintiff  holding  Bolin's  pistol  and  trying  to  shoot  him  with  it, 
he,  Crane,  struck  plaintiff's  brother  with  a  small  steel  walking  cane, 
covered  with  leather,  twice.  Plaintiff's  brother  turned  Bolin  loose  and 
Crane  then  struck  plaintiff  once. 

According  to  this  witness'  testimony,  when  he  got  on  the  car  plain- 
tiff and  his  brother  had  Bolin  down  across  the  back  of  a  seat  in  the 
car,  the  plaintiff  holding  Bolin's  pistol  with  both  hands,  with  the  muzzle 
against  Bolin's  belly.  About  this  time  the  conductor,  hearing  the  row, 
grabbed  a  Winchester  and  started  into  the  car  when  a  passenger  took  it 
away  from  him,  rushed  into  the  car  and  struck  plaintiff  two  or  three 
times  with  the  gun.  Plaintiff  then  broke  away,  ran  out  on  the  platform 
and  stepped  or  jumped  from  the  train.  The  train  was  running,  ac- 
cording to  Bolin's  testimony,  twelve  or  fifteen  miles  an  hour,  but  several 
witnesses  testify  that  plaintiff  struck  the  ground  on  his  feet,  did  not 
fall,  but  was  seen,  as  the  car  moved  away,  on  the  track  walking  in  the 
direction  the  car  was  going  and  apparently  unhurt.  These  witnesses 
testify  that  plaintiff  was  not  struck  after  he  turned  Bolin  loose,  and  left 
the  car.    The  conductor  made  no  attempt  to  stop  the  train. 

The  uncontroverted  evidence  shows  that  plaintiff  was  badly  injured. 
He  had  a  wound  on  his  head,  one  arm  was  probably  broken  at  the 
wrist,  and  the  other  dislocated. 

The  plaintiff  and  his  witnesses,  of  whom  there  were  several,  told  a 
different  story  altogether,  according  to  which  there  was  a  brutal  and 
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unprovoked  attack  upon  plaintiff  by  Bolin,  the  brakeman,  and  others, 
with  the  conductor  looking  on  and  if  not  participating,  at  least  doing 
nothing  to  prevent  it. 

The  jury  having  credited  the  testimony  of  defendant's  witnesses, 
the  substance  of  which  has  been  given  above,  the  question  for  determi- 
nation is,  did  such  testimony  authorize  the  verdict? 

Plaintiff  relies  upon  the  doctrine  announced  in  Dillingham  v.  Bus- 
sell  (73  Texas,  47),  and  other  cases,  that  it  is  the  duty  of  carriers 
of  passengers  to  protect  them,  insofar  as  this  can  be  done  by  the  exer- 
cise of  a  high  degree  of  care,  from  the  violence  and  insults  of  other 
passengers  and  strangers,  and  to  protect  them  from  the  violence  and 
insults  of  its  own  servants.  This  very  duty  required  the  carrier  and 
those  in  charge  of  the  train,  when  plaintiff  was  seen  to  be  drunk,  bois- 
terous and  armed  with  a  deadly  weapon  which  he.  was  flourishing 
around  in  a  manner  unquestionably  calculated  to  disturb  and  frighten 
the  other  passengers,  to  disarm  him  before  he,  in  his  drunken  condi- 
tion, did  more  serious  damage.  If  this  had  not  been  done  and  plain- 
tiff had  in  fact  afterwards  raised  a  row  and  shot  or  wounded  some  of 
the  passengers,  it  is  very  doubtful  whether  defendant  would  not  have 
been  responsible  for  such  consequences,  which  might  have  been  pre- 
vented by  timely  action  in  at  least  depriving  the  passenger  of  his  arms. 
A  drunken  man  and  a  loaded  pistol  in  a  crowd  are  a  dangerous  com- 
bination, and  defendant's  servants  in  charge  of  the  train  and  respon- 
sible for  the  safety  of  the  passengers  not  only  from  bodily  harm,  but 
from  any  kind  of  violence  or  insult,  were  justified  in  trying  to  separate 
plaintiff  from  his  pistol.  Bolin  saw  plaintiff  give  the  pistol  to  his 
wife  and  saw  her  place  it  under  her.  Beaching  under  her  for  it  was 
not  an  assault  upon  her,  but  was  a  reasonable  and  proper  thing  for 
Bolin  to  do  in  the  circumstances.  It  did  not  justify  plaintiff's  assault 
on  Bolin.  After  this,  clearly  what  followed,  as  shown  by  defendant's 
witnesses,  in  the  part  taken  in  the  fracas  by  Bolin  and  the  other  person, 
was  justified  or  excused  by  the  actual  or  apparent  danger  of  Bolin  from 
the  attack  upon  him  by  plaintiff  and  his  brother. 

It  can  not  be  said  that  the  uncontroverted  evidence  shows  that  the 
assault  upon  plaintiff  was  unprovoked  by  him,  or  that  plaintiff  was 
justified  in  his  assault  upon  Bolin  by  the  act  of  Bolin  in  trying  to  get 
the  pistol,  and  thus  disarm  plaintiff. 

It  is  probably  proper  to  say  that  there  is  evidence  tending  to  show 
that  just  previous  to  getting  on  the  train  plaintiff  was  intoxicated  and 
creating  a  disturbance  in  a  crowd  and  an  officer  was  about  to  arrest  him 
when  Bolin  saved  him  from  arrest  by  telling  the  "officer  that  he  would 
take  him  home  if  he  would  not  arrest  him.  This  is  probably  material 
as  tending  to  show  that  Bolin  had  reason  to  be  apprehensive  that  plain- 
tiff would  create  further  disturbance  and  that  it  was  a  proper  precau- 
tion to  disarm  him.    The  judgment  is  affirmed. 

Affirmed. 
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C.  W.  McBuenbtt  v.  Sbelet  Lampkin. 

Decided  March  20,  1007. 

1. — Certiorari — Pleading. 

In  a  petition  for  certiorari  it  is  not  sufficient  to  state  generally  that  in- 
justice was  done  the  petitioner;  he  must  show  the  facts  on  which  he  expects 
to  recover  or  defeat  his  adversary;  he  must  also  state  the  evidence  in  the  Jus- 
tice's Court  or  so  much  thereof  as  to  show  that  vital  error  was  committed; 
and  he  is  not  excused  from  making  such  showing  by  his  excusable  absence  from 
the  trial,  when  he  was  represented  therein  by  counsel  employed  by  him  for 
that  purpose. 

2. — Same — Amendment — Appeal. 

The  petition  for  certiorari  not  being  amendable,  and  being  found  on  cross- 
assignment  upon  petitioner's  appeal  to  be  insufficient,  the  Appellate  Court  will 
remand  to  the  County  Court  with  direction  to  dismiss  the  certiorari,  without 
considering  the  errors  assigned  by  appellant. 

3. — Offset — Liquidated  Damages. 

Damages  of  substantially  the  same  nature  as  those  claimed  by  plaintiff, 
and  arising  out  of  the  same  transaction,  may  be  recovered  in  reconvention, 
though  unliquidated. 

Appeal  from  the  County  Court  of  Milam  County.  Tried  below  be- 
fore Hon.  B.  B.  Pool. 

Wallace  &  Camp,  for  appellant. — An  unliquidated  demand  growing 
out  of  an  alleged  breach  of  contract,  can  not  be  set  off  against  a  cause 
of  action  founded  in  tort.  Bev.  Stats.,  art.  754;  Taylor  v.  Bewley,  93 
Texas,  524. 

Negligence  of  applicant's  attorneys  is  not  attributable  to  him.  The 
neglect  must  be  "his  own."  Hail  v.  Magale,  1  Texas  C.  C.  (White  & 
W.),  853. 

The  Appellate  Courts  will  not  set  aside  the  action  of  the  court  award- 
ing the  writ  except  in  clear  cases  of  abuse  of  discretion ;  and  strictness 
of  pleading  will  not  be  required.    Connally  v.  Benn,  17  Texas,  124. 

Moore  &  Moore,  for  appellee. — The  court  erred  in  overruling  de- 
fendant's motion  to  dismiss  the  certiorari  proceedings.  Bev.  Stats., 
art.  345;  Gulf,  C.  &  S.  P.  By.  Co.  v.  Coleman,  2  Texas  Civ.  App., 
548;  Inga  v.  Benson,  15  Texas,  315;  3  Am.  &  Eng.  Enc.  of  Law.  320- 
324,  346. 

Appellee's  cause  of  action  set  up  in  his  plea  of  reconvention  arose 
out  of  the  very  contract  and  the  very  transaction  upon  which  appel- 
lant's alleged  cause  of  action  is  predicated.  Bev.  Stats.,  art.  755; 
Jones  v.  Hunt,  74  Texas,  657;  Goodhue  v.  Meyers,  58  Texas,  405; 
Bodman  v.  Harris,  20  Texas,  33;  Sanders  v.  Bridges,  67  Texas,  94. 

FISHEB,  Chief  Justice. — This  suit  was  brought  by  the  appellant 
McBurnett  in  the  Justice's  Court  against  Lampkin  for  $115.30.  Lamp- 
kin  answered  in  the  Justice's  Court  and  by  plea  in  reconvention  asserted 
a  claim  against  the  appellant  for  $186,  upon  which  claim  he  recovered 
judgment.    The  case  was  carried  to  the  County  Court  on  petition  for 
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certiorari,  and  there  a  judgment  was  also  rendered  in  appellee's  favor 
for  $186.  The  appellee  made  a  motion  in  the  County  Court  to  dismiss 
the  certiorari,  which  motion  was  overruled.  The*appellee  in  his  brief 
has  a  cross-assignment  of  error  complaining  of  the  action  of  the  trial 
court  in  overruling  his  motion  to  dismiss  the  application  and  petition 
for  certiorari,  which  question  we  will  first  consider,  because  if  this 
contention  is  maintained  it  will  dispose  of  the  case. 

It  appears  from  the  record  that  the  appellant  filed  a  suit  in  the 
Justice's  Court  against  the  appellee  Lampkin  for  the  sum  of  $115.30, 
the  alleged  value  of  certain  hogs  and  cattle  shipped  by  plaintiff  from 
Milano  to  Galveston  under  the  care  and  control  of  Lampkin;  that 
the  latter  accepted  the  stock  for  shipment,  and  agreed  to  account  to 
the  plaintiff  for  the  proceeds  of  the  sale  of  the  same;  that  the  stock 
was  sold  and  the  proceeds  received  by  defendant,  which  he  has  failed 
and  refused  to  pay  to  the  plaintiff.  Lampkin,  the  appellee,  was  duly 
served  with  a  copy  of  citation  from  the  Justice's  Court  stating  the 
plaintiff's  cause  of  action  substantially  as  stated.  At  the  February 
term  of  that  court  he  filed  an  answer  embracing  a  general  demurrer 
and  a  general  denial,  and  specially  pleaded  in  reconvention  that  on  the 
25th  day  of  February,  1905,  the  plaintiff  and  one  Sam  Phillips  were 
engaged  as  partners  in  buying  and  selling  cattle  and  hogs,  and  that 
on  said  date  that  firm  contracted  with  the  defendant  for  certain  cattle 
and  hogs  to  be  delivered  at  the  railroad  stock  pens  in  Cameron,  Texas, 
which  answer  states  the  number  and  head  of  hogs  and  cattle  to  be 
delivered,  and  that  the  said  firm  was  to  pay  the  defendant  for  the 
same  the  sum  of  2^  cents  per  pound  for  cattle,  2%  cents  per  pound 
for  calves,  and  2l/2  cents  per  pound  for  hogs;  that  the  whole  aggregated 
in  value  the  sum  of  $727;  that  the  defendant  delivered  the  said  stock 
as  agreed,  but  that  the  firm  failed  to  pay  for  the  same;  that  at  that 
time  the  said  firm  had  in  Cameron,  ready  for  shipment  to  market,  the 
hogs  and  stock  -named  and  described  in  the  citation  issued  upon  the 
plaintiff's  cause  of  action,  and  the  said  firm  agreed  with  the  defend- 
ant to  turn  over  the  same  to  him  to  be  shipped  to  market  in  his  name, 
along  with  the  stock  defendant  had  delivered  as  aforesaid,  and  that  the 
defendant  could  sell  all  of  said  stock  on  the  market  at  Galveston  and 
out  of  the  proceeds  thereof,  pay  himself  for  the  stock  which  he  had 
sold  to  said  firm  at  Cameron,  and  that  in  pursuance  of  this  agreement 
the  defendant  shipped  the  stock,  and  the  same  brought  in  the  market 
at  Galveston  the  sum  of  $617.90,  out  of  which  freight  charges  $38.50, 
broker's  commission  of  $30.85,  yardage  of  $4.50  and  fees  $3.05  were 
paid,  leaving  a  net  sum  for  said  stock  of  $541,  or  $186  less  than  enough 
to  pay  defendant,  and  plaintiff  is  due  and  owing  defendant  said  sum 
of  $186,  for  which  he  now  reconvenes  and  sues  in  this  action,  and  for 
which  he  asks  judgment 

The  justice's  record  also  shows  that  the  case  was  styled  and  docketed 
in  that  court  as  C.  W.  McBurnett,  plaintiff,  v.  Seeley  Lampkin,  de- 
fendant, and  that  Wallace  &  Camp  were  plaintiff's  attorneys  and 
Moore  &  Moore  defendant's  attorneys,  and  the  suit  is  stated  on  the 
docket  as  one  upon  account  for  $115.30.  Plaintiff  in  the  Justice's 
Court  stated  in  his  pleading  that  he  adopts  the  pleading  as  set  forth 
in  substance  in  the  citation;  and  also,  in  addition,  that  the  defendant 
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had  promised  to  pay  him  $15.30,  and  that  he  sues  for  the  same.  His 
pleading  also  shows  that  he  demurs  to  defendant's  answer  setting  up 
the  plea  in  reconvention,  and  he  denies  all  and  singular  the  statements 
contained  in  that  plea. 

It  appears  from  the  recitals  contained  in  the  judgment  of  the 
Justice's  Court,  as  stated  in  the  record,  that  the  case  was  called  in 
its  regular  order  for  trial,  and  that  the  plaintiff  McBurnett  appeared 
by  his  attorneys,  and  the  defendant  Lampkin  appeared  in  person  and 
by  his  attorneys,  and  both  plaintiff  and  defendant  announced  ready  for 
trial;  that  no  jury  having  been  demanded,  the  matters  of  fact  and  of 
law  were  submitted  to  the  court  and  the  court,  after  hearing  the  evi- 
dence and  the  argument  of  counsel,  determined  that  the  plaintiff  has 
shown  no  cause  of  action  and  that  the  defendant  should  go  hence  with- 
out day  with  his  costs;  and  that  it  appeared  to  the  court  that  the  de- 
fendant's plea  in  reconvention  for  $186  was  fully  proven,  and  that  he 
ought  to  recover,  it  is  therefore  considered,  ordered,  adjudged  and  de- 
creed by  the  court  that  the  plaintiff  McBurnett  take  nothing  by  his 
suit,  and  that  the  defendant  Lampkin  recover  of  and  from  the  plain- 
tiff upon  his  plea  in  reconvention  the  sum  of  $186  and  all  costs,  for 
which  let  execution  issue. 

The  petition  for  certiorari  which  was  granted  by  the  trial  court  sub- 
stantially states  the  record  of  the  Justice's  Court  as  above  stated ;  and 
further,  in  substance,  declares  that  the  claim  asserted  by  the  plain- 
tiff in  the  Justice's  Court  is  a  just  and  legal  claim  and  debt  against 
Lampkin,  and  that  Lampkin  admitted  that  he  owed  the  debt  and  prom- 
ised to  pay  the  same;  that  the  petitioner  could  not  prevail  upon  him  to 
pay  and  turned  the  debt  over  to  his  attorneys,  Wallace  &  Camp, 
for  collection;  that  since  the  judgment  of  the.  Justice's  Court  he  had 
been  informed  and  now  charges  the  fact  to  be  that  on  his  claim  his 
attorneys,  Wallace  &  Camp,  filed  suit  in  the  Justice's  Court;  that  on 
the  date  of  trial  of  said  cause  in  that  court  the  defendant,  Lamp- 
kin, filed  what  purported  to  be  a  cross-action  and  plea  in  reconvention, 
asking  judgment  for  $186,  alleging,  in  substance,  that  he  had  made 
the  contract  as  we  have  previously  described  in  stating  what  is  con- 
tained in  the  record  from  the  Justice's  Court;  that  great  injustice  was 
done  the  petitioner  in  the  final  determination  of  the  case  in  the  Jus- 
tice's Court,  in  that  the  petitioner  avers  that  he  did  not  owe  the  de- 
fendant Lampkin  any  of  the  amount  sued  for  in  his  plea  in  reconven- 
tion; that  Lampkin  is  indebted  to  petitioner  in  the  sum  of  $115,  and 
was  so  indebted  to  him  in  that  amount  at  the  time  of  the  suit;  that 
petitioner  did  not  know  that  any  suit  had  been  filed  on  his  claim  and 
did  not  know  that  the  case  had  been  tried  at  the  date  it  was  disposed 
of,  and.  did  not  know  that  any  cross-action  or  plea  in  reconvention 
was  filed  by  Lampkin,  as  pleaded  by  him  and  that  he  did  not  obtain 
any  information  that  suit  had  been  filed  and  that  judgment  had  been 
rendered  against  him  for  more  than  ten  days  after  the  rendition  of  the 
judgment;  that  he  had  no  opportunity  to  show  the  justness  of  his 
demand  or  to  show  the  falsity  of  the  defendant's  plea  in  reconvention, 
and  the  application  has  this  peculiar  averment:  "That  if  there  had 
been  any  negligence  in  the  premises,  it  was  done  wholly  by  his  said 
attorneys,  Wallace  &  Camp,  without  notice  or  consent  of  your  peti- 
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tioner."  The  petition  then  proceeds  with  allegations  to  the  effect  that 
the  cross-action  of  Lampkin  was  unfounded;  that  there  never  existed 
a  partnership  between  petitioner  and  Phillips;  that  he  did  not  make  the 
contract  alleged  in  the  plea  in  reconvention,  which  facts  he  would  have 
been  in  position  to  show  if  he  had  been  present  at  the  trial ;  and  further 
that  the  cross-action  alleged  by  the  defendant  could  not  be  urged  in 
opposition  to  the  plaintiff's  demand  on  the  ground  that  the  counter- 
claim asserted  is  for  an  unliquidated  amount. 

As  to  this  last  contention  it  is  sufficient  to  say  that,  in  our  opinion, 
both  actions  are  substantially  of  the  same  nature;  and,  furthermore, 
the  plea  in  reconvention  connects  the  defendant's  claim  with  that 
asserted  by  the  plaintiff,  or,  in  other  words,  growing  out  of  the  same. 

This  is,  substantially,  all  of  the  material  facts  that  are  stated  in  the 
petition  for  certiorari.  The  petition  does  not  undertake  to  state  what 
was  the  evidence  or  what  facts  were  established  on  the  trial  of  the  case 
in  the  Justice's  Court.  If  the  plaintiff  in  that  court  had  not  answered 
the  plea  in  reconvention  and  been  represented  by  attorneys  as  to  his 
own  claim,  as  well  as  that  asserted  against  him,  he  might,  on  account 
of  his  absence,  have  been  excused  from  undertaking  to  state  what  was 
the  evidence  introduced  in  the  Justice's  Court  or  the  facts  established 
in  that  court  upon  which  its  judgment  was  based;  but  it  affirmatively 
appears  from  the  record  of  the  Justice's  Court,  as  well  as  the  state- 
ment contained  in  plaintiff's  petition  for  certiorari,  that  he  had  attor- 
neys in  that  court  of  his  own  selection  who  brought  the  suit  originally 
in  his  behalf  and  filed  an  answer  to  the  plea  in  reconvention.  He  does 
not  dispute  and  deny  the  fact  that  his  attorneys  were  present  at  the 
trial.  Therefore  we  see  no  reason  why  he  should  be  relieved  from  the 
operation  of  the  rule  that  prevails  in  cases  of  this  character  requiring 
the  application  to  state  the  evidence  or  facts  that  was  heard  and  es- 
tablished in  the  trial  court.  He  does  not  deny  the  power  and  authority 
of  his  attorneys  to  bring  the  suit  in  his  favor  against  the  appellee,  or 
their  authority  to  file  an  answer  as  to  the  plea  in  reconvention  asserted 
by  the  defendant.  The  plaintiff  states  that  he  had  no  notice  that  the 
suit  was  filed  by  his  attorneys  in  his  behalf,  nor  did  he  know  of  the 
fact  that  the  defendant  had  asserted  a  counterclaim  against  him  in  his 
plea  in  reconvention.  The  application  does  not  contain  any  allegation 
of  fraud  upon  the  part  of  his  attorneys,  nor  is  there  any  specific  allega- 
tion charging  them  with  negligence  in  trying  and  disposing  of  the 
case  in  the  absence  of  the  plaintiff,  or  that  they  were  lacking  in  au- 
thority to  file  the  suit  in  his  behalf,  or  that  they  were  wanting  in 
power  to  file  an  answer  to  the  plea  in  reconvention.  The  petition  does 
contain  the  statement  that  if  there  was  any  negligence  in  the  premises 
it  was  by  his  attorneys,  without  his  knowledge  or  consent.  This  can 
not  to  be  construed  to  be  an  averment  that  the  attorneys  were  guilty  of 
negligence,  but  it  is  merely  a  conclusion  to  the  effect  that  if  there  was 
any  negligence,  the  plaintiff  was  not  responsible  for  it. 

Under  the  facts  as  stated,  the  authority  of  the  attorneys  for  plain- 
tiff to  do  what  was  done  will  be  presumed ;  and,  in  the  absence  of  some 
averment  of  fraud  or  negligence  upon  their  part  as  to  what  was  done 
by  them  in  the  absence  of  the  plaintiff,  the  latter  has  no  ground  of 
complaint.     The  following  principles  of  law,  as  applied  to  the  facts 
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as  stated,  show  that  the  appellant  was  not  entitled  to  the  writ  of  cer- 
tiorari : 

1.  Certiorari  is  not  granted  as  a  matter  of  right,  and  the  applica- 
tion is  addressed  to  the  discretionary  powers  of  the  court.  (Clark  v. 
Hutton,  28  Texas,  125.) 

2.  In  considering  the  motion  to  dismiss  the  certiorari  the  County 
or  District  Court  should  look  to  the  petition,  as  well  as  the  transcript 
from  the  Justice's  Court,  in  order  to  determine  the  merits  of  the  mo- 
tion. (Seeligson  v:  Wilson,  58  Texas,  369;  Nelson  v.  Hart,  23  S.  W. 
Rep.,  832.) 

3.  Certiorari  will  not  lie  in  order  to  permit  a  party  to  avail  himself 
of  a  defense  which  he  could  have  urged  in  the  Justice's  Court,  and 
which  he  neglected  to  do.  (White  v.  Casey,  25  Texas,  555;  Peabody  v. 
Buentillo,  18  Texas,  313;  Clark  v.  Hutton,  supra;  Von  Koehring  v. 
Schneider,  24  Texas  Civ.  App.,  469,  s.  c,  60  S.  W.  Rep.,  277.) 

4.  In  the  petition  for  the  writ  mere  general  statements  of  a  good 
defense  or  that  injustice  has  been  done,  is  not  sufficient,  but  it  must 
state  the  facts  upon  which  it  is  expected  to  recover  or  to  defeat  the 
plaintiffs  case.  (Robinson  v.  Lakey,  19  Texas,  140;  Clark  v.  Hutton, 
supra. 

5.  The  petition  must  state  all  of  the  evidence  or  the  facts  that  were 
established  in  the  Justice's  Court,  or  so  much  thereof  as  is  sufficient 
to  show  that  a  vital  error  was  committed.  Johnson  v.  Lane,  12  Texas, 
179;  Perry  v.  Lovett,  24  Texas,  359;  Oldham  v.  Sparks,  28  Texas, 
429;  Clark  v.  Hutton,  supra;  Nelson  v.  Hart,  supra;  Koehring  v/ 
Schneider,  supra.)  And  in  connection  with  an  application  of  this  rule, 
it  is  proper  to  state  that  while  it  is  true  that  the  petition  does,  in 
general  terms,  state  that  injustice  was  done  the  plaintiff,  and  that  he 
had  a  meritorious  cause  of  action,  and  that  there  was  no  merit  in  the 
defendant's  plea  in  reconvention,  it  omits  to  state  the  evidence  or  the 
facts  that  was  considered  by  .the  Justice's  Court  in  reaching  the  con- 
clusion that  resulted  in  a  judgment  for  the  defendant  and  against  the 
plaintiff.  The  necessity  for  stating  the  evidence  or  the  facts  in  the 
petition  for  the  writ  is  to  enable  the  court,  to  determine  whether  or 
not  the  applicant  is  entitled  to  the  relief,  and  whether  the  Justice's 
Court  had  before  it  evidence  sufficient  to  establish  the  fact  that  the 
judgment  was  correctly  rendered. 

Now  it  may  be  true  in  this  case  that  if  the  petition  had  stated  the 
facts  and  evidence  before  the  Justice's  Court,  the  writ  of  certiorari 
may  not  have  been  granted.*  From  the  evidence  there  introduced  it 
may  have  clearly  appeared  that  the  plaintiff's  demand  was  without 
merit,  and  that  the  defendant's  cause  of  action  was  a  just  and  meri- 
torious claim  against  the  plaintiff.  As  before  said,  the  absence  of 
the  plaintiff  from  the  trial  would  not  in  this  instance  excuse  him  from 
undertaking  to  set  out  the  evidence  or  the  facts  established  in  the  Jus- 
tice's Court,  for  he  had  there  attorneys  who  were  present  and  represent- 
ing him  upon  the  trial,  and  knowledge  of  the  facts  could  have  been 
as  readily  obtained  as  if  he  had  been  present  in  person. 

Entertaining  as  we  do  the  opinion  expressed  as  to  the  merits  of  the 
motion  to  dismiss,  there  is  nothing  justifying  us  to  reverse  and  re- 
mand, but  we  should  dispose  of  the  case  under  instructions  to  the 
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County  Court,  for  it  is  held  in  Gunter  v.  Jarvis,  25  Texas,  583,  that 
a  petition  for  certiorari  can  not  be  amended,  but  must  be  tested  upon 
the  allegations  as  existing  when  originally  presented  to  the  judge. 

The  judgment  of  the  court  below  is  reversed  with  instructions  to 
the  County  Court  to  dismiss  the  petition  for  certiorari.  The  costs  of 
this  appeal,  as  well  as  of  the  court  below,  are  adjudged  against  the 
appellant. 

Reversed  with  instruction  to  dismiss  certiorari. 


Galveston,  Harrisbubg  &  San  Antonio  Railway  Company  v.  T.  J. 

Patillo. 

Decided  March  20,  1907. 

1. — Verdict — Evidence. 

Where  there  is  any  evidence  reasonably  tending  to  establish  the  facts  nec- 
essarily involved  in  a  jury's  finding,  the  verdict  should  not  be  set  aside  by 
an  Appellate  Court. 

2. — Passenger  Thrown  from  Train — Negligence — Evidence. 

In  a  suit  by  a  passenger  for  personal  injuries  caused  by  being  thrown 
from  a  rapidly  moving  train,  while  passing  from  coach  to  coach,  evidence  con- 
sidered, and  held  sufficient  to  support  a  verdict  against  the  defendant  on  the 
ground  that  its  track  was  out  of  repair  and  plaintiff's  fall  was  caused  thereby. 

'3. — Speed  of  Train — Negligence — Question  of  Fact. 

Whether  or  not  the  speed  of  a  train  under  a  given  state  of  facts,  is 
negligence,  is  ordinarily  a  question  of  fact  to  be  determined  by  the  jury. 

4. — Passenger — Passing  from  Car  to  Car. 

There  is  no  rule  of  law  forbidding  passengers  on  a  moving  train  from 
passing  from  one  car  to  another,  and  whether  or.  not  a  passenger  is  negligent 
in  doing  so  is  a  question  of  fact  for  the  jury. 

5. — Same — Assumed  Bisk. 

The  risk  a  passenger  assumes  in  going  from  one  car  to  another  of  & 
rapidly  moving  train  does  not  include  a  risk  arising  from  the  carrier's  neg- 
ligence, unless  the  negligence  and  its  consequent  danger  be  known. 

6. — Negligent  Acts — Concurrence — Cause  of  Action. 

It  is  only  when  it  appears  from  plaintiff's  pleading  that  it  takes  the  con- 
currence of  a  number  of  acts  to  constitute  his  cause  of  action  that  all  need 
be  proved  to  authorize  a  recovery. 

7. — Carrier  of  Passenger — Degree  of  Care. 

The  high  degree  of  care  required  of  carriers  of  passengers  extends  to 
passengers  moving  from  one  car  to  another  as  well  as  to  passengers  in  the 
coaches. 

Appeal  from  the  Fifty-seventh  District  Court,  Bexar  County.  Tried 
below  before  the  Hon.  A.  W.  Seeligson. 

Baker,  Botts,  Parker  &  Garwood,  Newton  &  Ward  and  W.  B.  Tea- 
garden,  for  appellant. — The  undisputed  facts  showing  that  appellee, 
while  a  passenger  upon  appellant's  train,  and  while  the  train  was  in 
motion  around  a  curve,  in  the  night  time,  when  it  was  dark,  under- 
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took  to  pass  from  one  coach  into  another,  voluntarily  and  without  any 
reason  for  bo  doing,  when  one  of  the  cars  over  which  he  passed  was 
vestibuled  and  the  other  not,  and  was  thrown  from  the  train  by  the  mo- 
tion ordinarily  incident  to  a  swiftly  moving  train  around  a  curve; 
that  in  so  doing,  under  said  circumstances,  he  assumed  all  risk  of 
danger  to  himself,  and  by  reason  thereof,  as  a  matter  of  law,  he  was 
not  entitled  to  recover.  The  court  below  therefore  erred  in  not  grants 
ing  appellant's  motion  for  a  new  trial.  Houston  &  T.  C.  Tty.  v.  Clem- 
mons,  55  Texas,  89;  Sickles  v.  Missouri,  K.  &  T.  Ry.,  13  Texas  Civ. 
App.,  437;  Choate  v.  San  Antonio  &  A.  P.  Ry.,  90  Texas,  82;  2 
Shearman  ft  Redfield  on  Neg.,  sec.  524,  and  notes;  Dougherty  v.  Yazoo 
ft  M.  V.  Ry.,  36  Am.  and  Eng.  Ry.  Cas.  (N.  S.),  327;  Bemiss  v.  New 
Orleans  C.  ft  L.  Ry.,  47  La.  Ann.,  1671;  s.  c,  18  So.  Rep.,  711;  Mc- 
Daniel  v.  Highland,  A.  ft  B.  Ry.,  90  Ala.,  64;  s.  c,  8  So.  Rep.,  41; 
Mclntyre  v.  New  York  Cent.  Ry.  Co.,  37  N.  Y.,  287;  Coleman  v. 
Second  Ave.  Ry.  Co.,  114  N.  Y.,  612;  Goodwin  v.  Boston  &  Maine 
Ry.,  84  Me.,  203;  s.  c.  52  Am.  &  Eng.  Ry.  C,  380;  Worthington  v. 
Central  Vt.  Ry.,  52  Am.  ft  Eng.  Ry.  C,  384. 

H.  C.  Carter  and  Perry  J.  Lewis,  for  appellee. 

NEILL,  Associate  Justice. — This  appeal  .is  from  a  judgment  of 
$6,000  (the  verdict  was  for  $9,000,  but  a  remittitur  of  $3,000  was  re- 
quired and  entered  in  the  court  below),  recovered  by  appellee  for  per- 
sonal injuries  inflicted  by  the  negligence  of  the  appellant. 

In  his  petition,  the  plaintiff  sets  forth  the  grounds  of  negligence  as 
follows:  "That  heretofore,  on  or  about  July  2,  1900,  plaintiff  was 
a  passenger  on  one  of  defendant's  passenger  trains,  traveling  from  the 
city  of  El  Paso,  in  El  Paso  County,  Texas,  to  the  city  of  Houston 
in  Harris  County,  Texas,  and  when  said  train  had  reached  a  point  about 
a  mile  and  one-half  east  of  the  passenger  depot  in  the  city  of  San 
Antonio,  on  its  way  to  Houston,  and  while  plaintiff  was  passing  from 
one  car  to  another,  the  said  train  was  operated  in  such  a  negligent 
manner  that  it  gave  a  great  and  sudden  and  violent  lurch  and  jolt  of 
such  force  and  violence  that  plaintiff  was  thrown  from  the  said  car 
to  the  ground,  and  sustained  serious,  painful  and  permanent  injuries, 
as  hereinbefore  stated. 

"Plaintiff  avers  that  at  the  time  he  was  thrown  from  the  said  car, 
the  said  train  was  still  within  the  limits  of  the  city  of  San  Antonio, 
and  it  was  being  run  and  operated  by  defendant's  servants  and  employes 
at  a  great  and  excessive  rate  of  speed  of  about  thirty  miles  per  hour, 
and  when  said  train  was  on  or  near  a  curve  in  the  track,  by  reason  of 
the  great  and  exqessive  speed  at  which  it  was  running,  and  by  reason 
of  the  condition  of  the  track,  and  the  manner  the  train  was  being 
operated,  it  gave  a  great  and  sudden  lurch  and  jolt,  and  with  great 
force  and  violence  threw  plaintiff  from  the  platform  of  the  car  to  the 
ground  below,  causing  him  to  sustain  serious  and  permanent  injuries. 

"Plaintiff  further  avers  that  defendant's  track,  at  the  point  where 
plaintiff  was  thrown  from  the  train,  was  being  repaired,  and  was  left 
in  a  rough,  incomplete  and  uneven  condition  while  said  repairs  were 
going  on,  and  this,  together  with  the  great,  excessive  and  negligent 
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rate  of  speed,  and  the  negligent  manner  in  which  the  train  was  being 
propelled  at  that  particular  place,  caused  the  said  train  to  lurch  and 
jolt  with  great  suddenness  and  violence,  and  it  threw  plaintiff  off  the 
platform  of  said  car.  That  plaintiff  was  at  the  time  passing  from  one 
car  to  another,  and  was  in  the  exercise  of  due  cftre  for  his  own  safety, 
and  the  said  injuries  were  wholly  and  directly  caused  by  the  aforesaid 
gross  negligence  and  carelessness  of  the  defendant,  its  servants  and  em- 
ployes/' 

The  defendant,  after  interposing  a  general  demurrer,  special  excep- 
tion and  a  general  denial,  answered:  That  if  plaintiff  was  injured  in 
the  manner  charged,  his  injury  was  due  to  his  own  negligence,  and  to 
risks  and  dangers  voluntarily  assumed  by  him,  in  that  he,  with  knowl- 
edge of  the  existing  conditions,  attending  dangers  and  in  disregard 
of  his  own  safety,  voluntarily  and  without  necessity  therefor,  attempted 
to  pass  from  one  car  to  another  while  the  train  was  in  motion,  encum- 
bered with  a  bundle  without  holding  to  handholds  and  other  objects  at 
hand,  and  that  such  dangerous  act  together  with  such  carelessness  and 
the  careless  manner  in  which  he  walked  and  acted  caused  him  to  fall ; 
and  that  through  one  or  all  of  such  acts  and  omissions  on  his  part, 
his  injuries,  if  any  were  sustained. 

The  first,  second  and  third  assignments  of  error  complain  that  the 
court  erred  in  not  granting  a  new  trial  because  the  verdict  is  contrary 
to  the  law  and  the  evidence,  in  that  it  conclusively  appears  that  plain- 
tiffs injuries  were  caused  by  a  risk  assumed  by  him,  by  his  contributory 
negligence,  and  that  defendant  was  guilty  of  no  negligence  proximately 
causing  them.  The  fifth  assignment  of  error  complains  of  the  court's 
refusal  to  give  defendant's  first  special  charge,  the  effect  of  which  was 
that  the  evidence  showed  no  negligence  on  defendant's  part  in  regard 
to  the  speed  of  the  train;  and  the  sixth,  complains  of  the  court's  not 
giving  its  second  requested  special  charge,  which,  in  effect,  is  that  it 
appears  from  the  undisputed  evidence  that  defendant's  track  at  the 
place  of  the  accident  was  at  the  time  it  occurred,  in  good  condition  and 
was  not  caused  by  any  defect  in  it. 

As  all  these  assignments  require  us  to  review  and  consider  the  evi- 
dence, and  to  enunciate  the  principles  of  law  applicable  to  it,  they  will 
be  considered  together,  and  the  conclusions  we  shall  deduce  will  be 
our  findings  of  fact. 

The  testimony  is  uncontroverted  that  on  the  night  of  July  the  2d, 
1900,  the  plaintiff,  while  a  passenger  on  one  of  appellant's  train,  in 
attempting  to  pass  from  one  car  to  another  while  the  train  was  in  mo- 
tion, fell  to  the  ground  and  sustained  physical  injuries.  The  accident 
occurred  about  ten  o'clock  at  night  when  it  was  very  dark  a  short  time 
after  the  train  left  the  passenger  station  at  San  Antonio  going  east. 

The  other  facts  may  be  best  shown  by  the  testimony.  The  plaintiff 
himself  testified  that,  in  returning  from  the  teacher's  convention  at 
El  Paso,  he  was  riding  in  a  tourist  sleeper  next  the  rear  car  of  the 
train,  which  was  a  Pullman  coach;  that  the  car  he  was  in  was  vesti- 
buled  and  the  other  was  not;  that  there  were  several  young  lady  teach- 
ers, who  were  also  passengers  on  the  train  returning  from  the  El  Paso 
convention,  riding  in  the  Pullman  whom  he  visited  in  the  car  several 
times  en  route  between  El  Paso  and  San  Antonio;  that  when  the  train 
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arrived  and  stopped  in  the  last  named  city  he  went  from  this  car  into 
the  one  where  the  young  ladies  were  and  inquired  if  he  could  assist 
them  in  getting  supper  or  refreshments,  when  they  told  him  that  they 
had  brought  a  lunch  and  requested  him  to  share  it  with  them;  that  in 
the  time  which  ensued  one  of  the  ladies  expressed  regret  that  she  had 
not  procured  a  little  souvenir  cane,  and  that  he,  having  a  bunch  of 
them,  proffered  to  give  her  one;  that  when  the  train  started  out  of 
San  Antonio  and  the  door  of  the  coach  was  unlocked  he  went  into 
his  car  for  the  purpose  of  getting  his  bunch  of  canes  and  returning 
to  the  Pullman,  that  the  lady  might  select  from  the  bunch  one*  for  her- 
self. It  was  in  his  endeavor  to  return  with  the  canes  that  he  fell 
or  was  thrown  from  the  train.  He  describes  the  occurrence  of  the  acci- 
dent as  follows:  "I  suppose  by  the  time  I  started  back  the  train  had 
gone  two  or  three  miles,  maybe.  As  I  came  back  I  had  my  canes  in 
my  hand  and  was  holding  the  railing  like  I  always  do  in  passing — I 
got  to  my  car,  and  just  at  the  end  of  my  car  there  was  a  jerk  or  lurch 
of  some  kind  that  threw  me  off  my  feet  and  broke  my  handhold  and 
lurched  me  forward,  threw  me  forward,  and  I  struck  my  head  against 
the  door  casing — something  like  that,  and  it  knocked  me  unconscious. 
I  was  just  reaching  the  end  of  my  car  and  "just  facing  to  step  over  into 
the  next  car,  onto  the  next  platform,  and  this  lurch  or  jerk  came, 
and  broke  my  handhold  and  just  plunged  me  forward  like  that  (il- 
lustrating) and  knocked  me  senseless.  That  is  all  I  knew  until  I 
picked  myself  up  on  the  ground  sometime  afterwards.  I  was  holding 
on  with  great  care,  because  there  was  no  moonshine,  it  was  a  dark 
night,  and  I  stepped  out,  and  the  minute  I  stepped  out  I  caught  the 
rail  and  held  onto  it  until  I  brought  myself  up  to  it,  and  was  ready  to 
make  the  next  step,  holding  on  with  the  right  hand  'as  well  as  I 
remember — I  naturally  had  the  canes  in  my  left  hand — and  holding 
on  to  that,  I  was  just  ready  to  make  this  step  across  on  the  next  plat- 
form, to  be  sure  of  myself,  and  just  as  I  was  ready  to  step  this  jerk, 
came,  and  the  lurch  broke  my  hand  loose  and  plunged  me  against  the 
car.  This  wound  (indicating  a  scar  on  his  forehead)  shows  for  itself, 
which  has  healed.  The  last  I  know  J  was* holding  on  with  this  hand 
(right),  and  I  was  just  ready  to  step  from  my  car,  my  car  was  the 
vestibule,  and  I  knew  the  next  car  was  not  a  vestibule,  and  I  was  hold- 
ing here  (illustrating)  and  was  just  ready  to  step  one  step,  and  then 
one  step  into  the  door,  and  then  there  was  a  terrific  lunge  of  some 
kind,  and  it  jerked  me  and  threw  me  against  the  door  casing,  or  some- 
thing, and  I  struck  it  with  my  head,  and  that  is  all  I  remember  until 
I  picked  myself  up  off  the  ground.  I  had  been  on  trains  before,  and 
had  gone  from  one  car  to  another,  as  a  stranger  will  in  a  new  country, 
going  through  different  places.  It  must  have  been  no  ordinary  lunge, 
because  it  jerked  me  loose."  His  testimony  throughout  is  perfectly 
consistent  with  the  above  narration  of  how  the  accident  occurred.  It 
is  not  thought  necessary  to  relate  in  plaintiffs  language  his  testimony 
as  to  the  nature  and  extent  of  his  wounds.  It  is  deemed  sufficient  to 
say  that  they  were  such  as  authorized  damages  for  the  amount  ad- 
judged. 

No  one  else  witnessed  plaintiff's  fall.    The  first  person  who  saw  him 
after  the  accident  was  W.  B.  Klein,  who  testified  that  he  lived  along- 
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side  of  the  G.  H.  &  S.  A.  track  on  June  2,  1900;  that  on  the  evening 
of  that  day  he  remarked  the  train  going  east  was  from  one  hour  to 
an  hour  and  a  half  late;  that,  it  being  summer  time,  he  had  a  cot  in 
his  yard  and  was  playing  with  his  dog,  when,  about  three-quarters  of 
an  hour  after  the  train  passed,  the  dog  commenced  to  growl  and  bark, 
which  was  something  unusual;  that  he  walked  over  towards  the  track 
to  find  out  the  reason  for  such  action  of  the  dog,  and  while  going 
he  heard  someone  shouting,  or  rather  making  a  feeble  attempt  to  shout, 
so  he  went  in  the  direction  of  the  voice  and  found  plaintiff  sitting 
alongside  of  the  railroad  track,  seemingly  much  excited,  who  told  him 
that  he  fell  off  the  train;  that  I  picked  him  up,  and  putting  my  arms 
around  him  for  support  my  left  hand  became  wet  and  taking  him 
home  I  discovered  by  the  light  of  the  lamp  that  my  hand  was  bloody; 
that  he  complained  of  pain  in  his  left  arm  and  upon  investigation  I 
found  that  his  arm  was  broken  and  he  was  also  cut  in  the  face  above 
the  eyes.  That  he  went  to  appellant's  repair  track  where  there  was  a 
telephone  and  notified  the  watchman  of  the  facts  and  he  telephoned  to 
the  chief  dispatcher;  that  it  was  then  twelve  o'clock  at  night  by  the 
office  clock,  that  in  reply  to  the  telephone  message  he  was  informed 
that  an  engine  and  caboose-  would  be  sent  out  for  the  wounded  man 
and  he  was  requested  to  show  them  where  he  was;  that  he  waited  per- 
haps an  hour  and  the  train  came  with  Conductor  Williams  in  charge; 
that  the  train  stopped  at  his  house  and  they  took  the  man  over  to  the 
caboose  and  carried  him  to  the  Santa  Rosa  Hospital.  That  witness 
then  went  to  bed,  got  up  next  morning  about  five  o'clock  and  went  to 
look  for  the  man's  hat;  that  he  went  in  an  easterly  direction  and  it 
must  have  been  a  mile  from  his  house  when  a  dog  with  him  scented 
blood  and  that  a  few  steps  further  he  found  a  bunch  of  Mexican  curio 
canes,  and  lower  down  found  plaintiff's  hat;  that  the  place  where  he 
found  the  canes  and  hat  was  about  six  feet  higher  than  the  surrounding 
country  and  about  two  or  more  telegraph  poles  from  a  signboard  with 
the  figures  "208"  upon  it;  that  at  this  place  there  was  an  earthen  em- 
bankment alongside  of  the  grade  where  they  set  off  the  handcars 
and  that  between  the  signboard  with  figures  on  it  and  the  place  where 
the  handcars  were  set  off,  is  where  plaintiff  must  have  fallen  off  the 
train  as  shown  by  the  broken  and  crushed  weeds  he  saw  there,  as  if 
some  heavy  object  had  fallen  upon  them,  and  it  was  there  he  found  the 
hat  and  canes,  which  he  carried  to  plaintiff  at  the  Santa  Rosa  Hospital, 
about  eleven  o'clock  that  day ;  that  they  then  were  preparing  to  perform 
an  operation  on  plaintiff,  that  plaintiff  then  told  him  to  look  around 
in  the  same  locality  for  his  eye  glasses  which  he  had  lost;  that  after 
going  home  he  went  to  the  same  place  on  the  railroad  where  the  acci- 
dent occurred  and  found  a  lot  of  men  raising  the  roadbed  and  that 
upon  inquiring  of  the  foreman  in  charge  if  any  of  his  men  had  found 
a  pair  of  spectacles,  he  was  told  by  him  that  one  of  them  had  found 
them  that  morning,  and  he  called  a  Mexican  up  who  handed  him  a 
pair  of  broken  eye  glasses;  that  the  place  where  this  occurred  is  on 
down-grade  and  at  a  curve  coming  out  of  a  cut  and  is  generally  where 
they  increased  the  speed  of  the  train,  and  that  he  knew  this  by  having 
heard  the  exhaust  of  the  engines  during  his  residence  for  a  number  of 
years  in  that  locality.    That  the  place  where  the  accident  occurred  was 
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near  the  last  curve  of  the  railroad  track  leaving  San  Antonio  going 
east  near  the  edge  of  the  city  limits;  that  the  section  gang  had  been 
working  on  the  track  at  this  place  weeks  before  and  after  the  accident 
occurred,  and  that  he  knew  this  from  personal  observation. 

Mr.  Barnett,  a  brakeman  on  the  train,  who  was  a  witness  for  defend- 
ant, testified  that  there  was  no  unusual  jar  or  movement  of  the  train 
as  it  passed  any  of  the  curves  when  it  was  pulling  out  of  San  Antonio, 
nor  at  the  curve  east  of  San  Antonio;  that  the  train  was  moving  along 
slowly  without  jerking  or  jarring  and  it  was  up  hill  and  the  train 
could  not  have  made  a  jerk  of  any  consequence  as  it  was  a  heavy  train 
of  thirteen  cars;  that  he  was  acquainted  with  the  track  and  knew  the 
curves  and  tangents  for  the  first  five  miles  out  of  San  Antonio.  That 
they  were  moving  the  train  very  slowly  when  they  were  pulling  out  of 
San  Antonio,  and  that  there  was  no  unusual  jerk  or  movement  of  the 
train  while  it  passed  the  first  curve  out  of  San  Antonio  and  up  to  the 
time  it  reached  the  Salado,  and  that  he  could  and  would  have  noticed 
any  unusual  jerk  or  jar  in  the  movement  of  the  train  while  riding  in 
the  coach  and  if  there  had  been  he  would  have  remembered  it  at  the 
time;  that  the  usual  speed  of  passenger  trains  at  a  point  from  three  to 
five  miles  east  of  San  Antonio  is  between  eighteen  and  twenty-five  miles 
an  hour  going  east,  but  that  he  did  not  think  that  on  the  night  of 
the  accident  it  was  running  quite  as  fast  as  trains  usually  do. 

The  young  lady,  to  whom  plaintiff  wished  to  present  the  souvenir 
cane,  testified  that  she  thought  plaintiff  left  the  Pullman  car  almost 
as  soon  as  the  train  pulled  out  of  San  Antonio,  but  that  she  could  not 
be  accurate  as  to  the  distance  the  car  had  traveled  at  the  time  plaintiff 
left  the  car;  that  she  did  not  notice  any  jar  or  lurch  after  plaintiff 
left  the  car  to  go  to  his  own  car;  that  she  remembered  the  train  was 
traveling  pretty  fast  at  the  time;  that  she  took  no  particular  notice 
of  the  speed  of  the  train,  except  to  note  that  it  was  going  quite 
rapidly,  but  no  faster  than  usual  between  stations  on  the  road. 

J.  D.  Reed,  the  conductor  of  the  train  testified  that  in  going  out  of 
San  Antonio  for  the  first  four  or  five  miles  he  was  taking  up  tickets  on 
the  train  and  observed  no  sudden  jerk  or  lurch  sufficient  to  throw  a 
man  off  his  feet — no  unusual  jerk  of  the  train  whatever  between  the 
east  yard  and  the  Salado  bridge,  and  if  there  had  been  a  jerk  or  sway- 
ing of  the  train  or  anything  of  the  kind  he  would  have  been  apt  to 
notice  it;  that  this  train  was  running  naturally  up  grade  out  of  the  east 
yard  and  there  was  no  occasion  for  any  jerking,  but  if  it  had  jerked 
he  would  have  noticed  it;  that  as  he  was  standing,  an  unusual  move- 
ment of  the  train  would  have  been  more  perceptible  to  him  because 
it  would  have  unbalanced  him.  That  it  was  up  grade  until  around  the 
first  curve  and  crossing  Government  Hill  and  then  down  grade;  that 
he  could  not  say  exactly  the  speed  of  the  train  that  night,  but  it  could 
not  have  been  very  great — not  beyond  twenty-five  miles  an  hour  before 
it  passed  beyond  the  curve,  but  as  it  neared  the  Salado  bridge  it  would 
increase  very  much — maybe  forty  or  fifty  miles  an  hour  at  the  time  of 
reaching  the  bridge. 

The  testimony  of  A.  S.  Williams,  the  engineer  of  the  train,  and  of 
several  passengers  was  substantially,  as  to  the  speed  and  in  regard  to 
Vol.  XLV.  Civil— 37. 
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there  being  no  jerk  or  sudden  movement  of  the  train,  as  that  of  the 
conductor.  But  Williams  stated  that  the  maximum  of  steam  would  be 
used  until  the  train  reached  the  curve  and  no  more  could  be  put  on, 
until  they  crossed  the  bridge,  and  that  there  was  no  way  to  jerk  it  with 
the  engine. 

Antonio  Aviles,  a  witness  for  defendant  testified  that  on  July  the  2d, 
1900,  he  was  working  on  defendant's  road  as  a  section  hand  at  the 
curves  just  west  of  the  Salado  bridge;  that  there  were  approximately 
fifty  or  sixty  men  working  there;  that  they  were  engaged  in  raising 
the  track  of  the  railroad  and  placing  ballast  under  and  around  the  ties ; 
that  they  commenced  the  work  on  the  east  end  of  the  curve  and 
worked  east  towards  the  bridge  crossing  the  Salado;  that  he  did  not 
know  exactly  how  high  the  rails  were  raised  nor  how  many  inches  of 
ballast  were  placed  on  the  track,  but  that  he  thought  about  one-half  an 
inch;  that  they  would  raise  the  rails  and  ties  from  a  one-half  inch  to 
an  inch  and  not  more  than  the  length  of  one  rail  at  a  tim$;  that  he 
could  not  give  the  difference  in  the  height  between  that  of  the  raised 
track  and  that  which  was  not  raised  as  that  was  a  matter  the  foreman 
kept  notice  of,  but  that  he  knew  that  where  the  rails  joined  they  were 
on  a  level  with  the  one  just  raised;  that  he  did  not  know  the  exact 
length  of  time  they  were  engaged  in  raising  the  track,  but  thinks  it 
was  about  three  or  four  weeks;  that  on  the  morning  of  July  the  3d, 
1900,  when  he  went  to  work  he  found  a  part  of  a  pair  of  broken  spec- 
tacles alongside  the  track,  that  it  was  on  the  right  hand  or  south  side 
going  east;  that  he  was  working  at  the  place  where  he  found  the 
spectacles  at  the  time. 

T.  J.  Lyne,  the  foreman  of  the  section  gang  which  was  at  work  at 
or  about  the  place  when  the  accident  occurred,  testified  that  he  com- 
menced work  with  thfe  gang  a  little  piece  beyond  the  east  yards,  "just 
doing  a  little  work  along  in  places  mostly — well";  that  at  the  first  cut 
he  shaped  up  the  bottom  of  it  a  little  so  it  would  drain,  and  threw  out  a 
little  dirt  where  there  was  any  wash  in  it,  lined  up  the  ballast  and  if 
there  happened  to  be  any  grass  on  it  cut  that  out,  and  wherever  there 
happened  to  be  any  dump  washed  by  the  rain  he  fixed  that,  and  any 
little  thing  there  was  to  do  along  the  track ;  that  his  recollection  is  that 
he  commenced  the  work  about  the  last  of  June  and  had  been  there 
about  three  or  four  days  when  the  accident  occurred  and  that  he  had 
fifty  or  sixty  men  in  the  gang  at  work  there,  and  that  at  times  they 
would  be  a  little  short  and  sometimes  a  few  more;  and  that  the  track 
was  good  for  any  speed,  in  good  shape  and  as  good  as  any  track  to  be 
found  anywhere  in  the  country,  way  above  the  average  track;  that 
there  were  no  low  joints  in  the  track,  that  it  was  all  right;  that  he  did 
not  raise  the  track  any  for  it  didn't  need  raising  because  it  hadn't  been 
over  three  years  previous  to  that  time  he  had  ballasted  the  track;  that 
he  would  occasionally  put  in  a  tie  where  there  was  a  bad  tie,  and  would 
put  in  a  rail,  and  where  a  tie  needed  little  spacing  he  would  space  it 
or  any  little  thing  like  that;  that  when  he  quit  work  on  the  night  of 
July  the  2d  he  left  no  uneven  places  and  that  where  the  men  found 
the  spectacles  was  two  telegraph  poles  east  of  the  point  where  he  had 
quit  work  the  evening  before;  that  the  track  was  allright,  and  in  first 
class  shape  where  the  Mexican  picked  up  the  glasses  and  there  were  no 
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low  joints  at  any  point  that  would  cause  a  passenger  train  to  lurch 
going  around  that  curve. 

The  testimony  shows  that  the  inner  curve  of  the  track  was  on  its 
right  hand  or  south  side  and  all  of  the  circumstances  show  conclusively 
that  the  plaintiff  fell  on  the  south  side  of  the  track. 

This  we  believe  to  be  as  full  a  statement  of  the  testimony  as  is  neces- 
sary to  be  made,  and  that  it  fairly  discloses  the  evidence  upon  which 
the  verdict  was  rendered  and  upon  which  either  party  to  the  suit 
relies  on  this  appeal. 

We  shall  consider  the  assignments  of  error  referred  to,  relating  to 
the  foregoing  testimony,  in  the  inverse  order  from  which  they  appear 
in  appellant's  brief,  and  taking  them  up  in  this  order  the  questions 
arising  from  them  may  be  stated  thus: 

1.  Does  the  undisputed  evidence  show  that  the  railway  track  at 
the  time  and  place  of  the  occurrence  of  the  accident  was  in  good  condi- 
tion and  that  plaintiff's  fall  from  the  car  was  not  caused  by  a  defective 
condition  of  the  track  ? 

2.  Does  the  evidence  show  no  negligence  on  defendant's  part  in 
regard  to  the  speed  of  the  train  ? 

3.  Does  it  conclusively  appear  from  the  evidence  that  plaintiff's 
injuries  were  caused  by  his  contributory  negligence? 

4.  Does  it  conclusively  appear  from  the  evidence  that  plaintiff's 
injuries  were  due  to  risks  and  dangers  known  and  voluntarily  assumed 
by  him? 

The  answers  we  shall  give  to  these  questions  will  constitute  our  con- 
clusions of  fact.  In  deducing  the  "conclusions,  the  testimony  will  be 
viewed  in  the  light  most  favorable  to  the  verdict.  For  if  there  was 
any  evidence  reasonably  tending  to  establish  the  facts  necessarily  in- 
volved in  the  jury's  finding  its  verdict  should  be  upheld;  for  primarily, 
under  our  system  of  judicature,  such  matters  of  fact  are  for  its  determi- 
nation, and  if  there  is  any  evidence  to  support  the  verdict,  unless  it 
be  so  manifestly  against  its  preponderance  as  to  show  prejudice  or 
wrongful  motive,  it  will  be  our  duty  to  so  construe  it  as  to  give  effect 
to  the  findings  of  the  jury  manifested  by  its  verdict. 

1.  There  is  no  questioning  the  fact  that  the  evidence  conclusively 
shows  that  plaintiff  fell  from  the  front  platform  of  the  rear  car  in  de- 
fendant's train  on  the  night  of  July  2,  1900.  What  caused  his  fall 
is  the  question.  This  must  be  determined  from  all  the  facts  and  at- 
tending circumstances  that  can  be  reasonably  deduced  from  the  evi- 
dence. He  was  in  the  prime  of  manhood  in  full  possession  of  his  men- 
tal faculties  and  physical  strength.  Just  before  his  fall  he  was  cau- 
tiously holding  to  the  handhold  or  railing  of  the  car  preparatory  to 
stepping  onto  the  platform  of  the  one  in  front  of  him,  when,  according 
to  his  testimony,  which  is  not  disputed,  but  is  corroborated  by  physical 
facts,  he  was  thrown  off  his  feet,  his  handhold  broken  and  plunged  for- 
ward against  the  door  casing  of  the  other  car  by  a  jerk  or  lurch  which 
he  says  was  terrific.  That  he  was  thrown  forward  is  evidenced  by  the 
wound  on  his  forehead  and  his  broken  eyeglasses,  and  that  it  was 
with  great  force  is  shown  by  his  having  been  knocked  senseless.  Now, 
what  caused  this  "terrific  lunge"  of  the  car?  The  undisputed  evidence 
shows  that  it  was  not  from  the  equipment  or  coupling  appliances  of 
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the  cars  or  from  the  manner  of  operating  the  train  or  engine.  It  must, 
then,  have  been  from  some  defect  in  the  track,  if  it  occurred  at  all.  Is 
there  any  evidence  or  circumstances  tending  to  show  such  a  defect  in 
the  track  as  would  have  caused  it?  From  the  testimony  of  Aviles,  the 
witness  who  picked  up  the  broken  spectacles,  it  appears  that  on  July 
the  2d,  1900,  the  defendant  had  a  force  of  about  sixty  men  at  work 
raising  the  track  and  placing  ballast  under  and  around  the  ties  at 
the  curve  about  where  the  accident  occurred,  that  they  were  working 
from  San  Antonio  east,  and  would  raise  the  rails  and  ties  from  a  half 
to  an  inch.  It  is  true  that  the  foreman  of  the  gang  testified  they  were 
not  ballasting  the  track,  but  the  jury  might  well  have  believed  that 
the  defendant  would  not  have  had  a  force  of  fifty  or  sixty  men  potter- 
ing and  piddling  about  its  track  doing  as  near  nothing,  according  to 
his  testimony,  for  a  week  or  more,  as  that  number  of  men  possibly 
could  do.  The  jury  might  well  have  believed  that  when  a  railroad  com- 
pany has  sixty  men  employed  at  work  about  its  road  that  it  has  work 
for  sixty  men  to  do  and  that  it  will  see  that  they  do  it,  and  if  it  so 
believed,  it  may  have  concluded  that  the  men  were  ballasting  the  track 
as  testified  to  by  Aviles.  If  the  track  was  being  ballasted  and  raised 
a  half  inch  to  an  inch,  it  would  be  that  much  higher  where  the  work 
was  done  than  where  it  had  not  been.  The  work  was  progressing  east- 
ward, and  where  it  stopped  on  the  evening  of  the  day  of  the  accident 
would  be  the  point  of  contact  between  the  rails. that  had  been  raised 
and  those  that  had  not  been.  At  this  point  the  end  of  the  east  rail 
would  be  lower  than  the  end  of  the  west  one,  and  the  wheels  of  the 
cars  in  passing  over  them  wouldj  drop  from  the  higher  to  the  lower, 
which  would  naturally  cause  a  jar,  the  force  of  which  would  be  greatest 
near  the  front  end  of  the  car  because  nearest  its  wheels,  the  tendency 
of  which  would  be  to  throw  one  standing  on  its  front  platform  forward 
with  a  force  in  ratio  to  the  speed  of  the  train — the  greater  the  speed  the 
greater  would  be  the  tendency  of  the  force  to  throw  one  forward.  This 
discloses  the  only  theory  by  which  the  lurch  or  jerk  which  broke  plain- 
tiff's handhold,  threw  him  off  his  feet  and  against  the  door-facing  of 
the  car  in  front,  can  be  accounted  for,  and  is,  in  our  opinion,  consis- 
tent with  the  facts. 

But  on  the  other  hand,  it  may  be  contended  that  there  was  no  drop 
of  the  carwheels  from  higher  to  lower  rails,  because  both  the  foreman 
of  the  gang  and  Aviles,  himself,  testified  that  the  track  was  in  good 
condition  at  the  place  of  accident,  the  rails  even  and  no  low  joints,  and 
that,  therefore,  the  accident  could  not  have  been  caused  by  a  defect  in 
the  railroad  track.  According  to  the  foreman's  testimony  his  gang  had 
worked  on  July  the  2d  along  the  track  a  distance  east  of  about  two 
telegraph  poles  from  where  the  evidence  shows  that  plaintiff  must  have 
fallen  from  the  train,  and  had  left  the  track  along  where  the  work 
was  done  in  good  condition.  This,  if  true,  would  show  that  there  was 
no  work  for  the  gang  to  do  next  morning  at  or  near  the  place  where  the 
accident  happened,  and  that  the  work  was  commenced  at  least  the 
distance  of  two  telegraph  poles  east  of  there.  This,"  however,  is  incon- 
sistent with  the  testimony  of  Aviles  that  he  found  the  plaintiffs  broken 
spectacles  when  at  work  on  the  railway  track  on  the  morning  of  the  3d 
of  July.    The  place  where  he  found  the  glasses  was,  in  relation  to  the 
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road,  the  same  where  Klein  found  plaintiff's  hat  and  canes,  which  is 
evidently  where  plaintiff  fell  from  the  train.  That  they  were  working 
at  this  place,  as  testified  to  by  Aviles,  is  corroborated  by  the  evidence 
of  Klein,  who  says  he  went  to  the  same  place  where  the  accident  oc- 
curred at  about  eleven  o'clock  on  July  the  3d  and  found  a  lot  of  men 
raising  the  roadbed,  and  the  Mexican  (Aviles)  handed  him  the  pair 
of  broken  eyeglasses,  which  he  found  that  morning  when  he  went  to 
work.  Therefore, '  the  jury  was  not  without  reason  for  disbelieving 
the  statement  of  the  foreman  that  his  men  commenced  work  on  the  3d 
of  July  two  telegraph  poles  distant  from  where  the  accident  occurred, 
and  for  believing  that  the  work  was  begun  that  morning  about  where 
plaintiff  fell  from  the  train;  and,  from  the  nature  of  the  work  being 
done,  was,  in  connection  with  the  evidence  of  the  lurch  which  threw 
plaintiff  forward,  warranted  in  concluding  that  the  ends  of  the  west 
rails  were  higher  than  the  ends  of  the  east  rails  at  the  point  on  de- 
fendant's road  where  the  accident  occurred.  That  the  trainmen  and 
other  passengers  did  not  observe  the  lurch  of  the  train,  may  be  ac- 
counted for  by  their  not  being  in  a  position  to  have  the  evidence  im- 
pressed upon  them  as  it  was  on  the  plaintiff.  We,  therefore,  conclude 
that  the  undisputed  evidence  does  not  show  that  the  railway  track  at 
the  time  and  place  of  the  occurrence  of  the  accident  was  in  good  condi- 
tion, and  that  plaintiff's  fall  from  the  cars  was  not  caused  by  a  de- 
fective condition  of  the  track;  but,  on  the  contrary,  we  conclude  just 
the  reverse. 

2.  Nor  can  we  say  that  the  evidence  shows  no  negligence  on  defend- 
ant's part  in  regard  to  the  speed  of  the  train.  It  is  shown  that  the 
train  was  behind  time  and  had  two  hours  to  make  up  between  San 
Antonio  and  Houston;  to  make  up  this  lost  time  would  require  greater 
speed  than  was  customary;  according  to  the  testimony  of  the  young 
lady  it  was  "traveling  pretty  fast"  at  the  time  plaintiff  started  from 
the  Pullman  to  his  car  for  the  canes — "quite  rapidly,  but  no  faster 
than  usual  between  stations."  It  was  then  just  leaving  a  station  and 
running  through  a  city;  the  engineer,  in  order  to  show  there  could 
have  been  no  jerk  or  lurch  in  the  train,  testified  that  he  had  on  all  the 
steam  the  engine  could  bear  and  that  no  more  steam  could  be  put  on 
to  cause  a  sudden  jerk  of  the  cars.  Prom  the  time  plaintiff  was  going 
from  and  returning  to  the  rear  car  the  train  had  gone  the  distance  of 
nearly  two  miles.  The  force  that  took  plaintiff  off  his  feet,  broke  his 
handhold  and  hurled  him  against  the  door-facing  of  the  Pullman  car, 
which  tends  to  show  the  speed  of  the  train  was  great.  Other  evidence, 
though  there  is  testimony  to  the  contrary,  tends  strongly  to  the  same 
conclusion.  Whether  this  rapid  speed  of  the  train  was  negligence  in 
the  defendant,  depends  upon  the  attending  facts  and  circumstances,  as 
well  as  relation  of  the  party  to  the  railway  company  complaining  of 
it  as  negligence,  and  is,  ordinarily,  a  question  to  be  determined  by  the 
jury  in  view  of  such  facts  and  circumstances  and  relation  sustained 
by  the  parties  to  each  other.  The  facts  that  the  train  was  running 
through  a  large  city  over  a  track  that  a  large  force  of  hands  had  been 
employed  during  the  day  in  ballasting;  that  the  plaintiff  was  a  pas- 
senger upon  defendant's  train,  to  whom  it  Owed  the  high  degree  of 
cars  due  by  a  common  carrier,  and  had  the  right  (under  certain  limi- 
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tations,  as  will  be  shown)  to  go  from  one  car  to  another,  were  matters 
to  be  considered  by  the  jury  in  determining  the  question.  And  the 
jury,  with  evidence  of  such  facts,  having  found  that  defendant  was 
negligent  in  running  its  train  at  such  speed,  we  are  without  authority 
to  disturb  the  verdict  in  that  regard. 

3.  Contributory  negligence,  like  all  special  pleas  setting  up  new 
matter,  is  a  defense,  the  burden  of  proving  which,  is,  ordinarily,  upon 
the  defendant,  and  unless  the  evidence  conclusively  establishes  such 
defense  it  must  be  left  to  the  jury  to  say  whether  it  has  been  proved. 
There  is  no  rule  of  law  forbidding  passengers  on  a  train  to  move  from 
one  car  to  another,  so  long  as  they  act  prudently  in  doing  so.  And  the 
mere  fact  that  an  injury  would  not  have  been  suffered,  had  the  pas- 
senger remained  in  his  car  is  not  proof  of  contributory  negligence, 
even  though  the  train  was  in  motion  when  such  move  or  attempted 
move  was  made,  if  consistent  with  the  ordinary  prudence  of  a  prudent 
man.  The  only  question  is,  whether,  under  all  the  circumstances,  the 
act  was  one  natural  to  a  prudent  man,  exercising  his  prudence.  (2 
Shear.  &  Bedf  1  Neg.,  sec.  524 ;  Sickles  v.  Missouri,  K.  &  T.  By.  Co.,  13 
Texas  Civ.  Apps.,  437;  Choate  v.  San  Antonio  &  A.  P.  By.  Co.,  90 
Texas,  82;  Chesapeake  &  0.  By.  Co.  v.  Clowes,  93  Va.,  189,  24  S.  E. 
Bep.,  833;  Costikyan  v.  Borne,  W.  &  0.  B.  B.  Co.,  12  N.  Y.  Supp., 
683;  Cotchett  v.  Savannah,  etc.,  By.  Co.,  84  Ga.,  687,  11  S.  E.  Bep., 
553.)  Some  of  the  cases  cited  show  that  slight  reasons  have  been  held 
sufficient  to  justify  a  passenger  in  going  from  one  car  to  another  with- 
out rendering  him  guilty  of  contributory  negligence.  So  it  is  seen 
that  the  question  of  whether  the  plaintiff  was  guilty  of  contributory 
negligence  in  attempting  to  pass  from  his  car  to  the  one  behind  it,  is 
one  of  fact  for  the  jury  to  determine  in  the  light  of  all  the  facts  and 
attending  circumstances.  The  evidence  shows  that  his  reason  for  going 
from  the  one  car  to  the  other  was  for  the  purpose  of  paying  a  courtesy, 
such  as  is  due  from  a  gentleman  to  a  lady,  more  obligatory  upon  a 
gentleman  than  going  into  another  car  for  the  purpose  of  getting  a 
drink  of  water,  smoking  a  cigar  or  warming  his  feet.  The  evidence 
tends  strongly  to  show  that  he  exercised  the  care  for  his  safety  of  a 
man  of  ordinary  prudence,  and  discloses  no  act,  nor  circumstance,  nor 
combination  of  facts  and  circumstances  such  as  would  justify  a  court 
in  withholding  the  question  from  the  jury  and  in  pronouncing  him 
guilty  of  contributory  negligence  as  a  matter  of  law..  We,  therefore, 
find  in  accordance  with  the  verdict,  that  the  plaintiff  was  guilty  of  no 
negligence  proximately  contributing  to  his  injuries. 

4.  We  can  not  agree  with  appellant  in  its  contention  that  the  evi- 
dence conclusively  shows  that  plaintiff's  injuries  were  caused  by  dan- 
gers known  and  voluntarily  assumed  by  him.  The  principle  of  assumed 
risk,  in  its  application  to  a  passenger,  is  but  the  expression  of  a  cor- 
rollary  to  the  rule  that  the  care  and  circumspection  required  of  a  com- 
mon carrier  to  his  passenger  is  jbhe  utmost  care  which  can  be  exer- 
cised under  all  the  circumstances,  short  of  a  warranty  of  the  safety 
of  the  passenger;  or,  as  otherwise  expressed,  the  duty  of  the  carrier 
is  to  provide  for  the  safety  of  his  passengers  "so  far  as  human  fore- 
sight will  go."  Whatever  risks  there  may  be  extending  beyond  this 
duty  are  assumed  by  the  passenger;  and  are  the  casualties  which  hu- 
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man  sagacity  can  not  forsee,  and  against  which  the  utmost  prudence 
can  not  guard.  (Hutch.  Car.  (3d  ed.),  sec.  900.)  The  logical  se- 
quence of  this  principle  is  that  an  injury  to  a  passenger,  not  coming 
within  this  principle  of  assumed  risk,  must  be  attributable  to  either 
the  negligence  of  the  carrier  or  the  negligence  of  the  passenger.  The 
risks  one  assumes  in  going  from  one  car  to  another  of  a  rapidly  moving 
train,  merely  for  his  own  convenience,  does  not  include  a  risk  arising 
from  the  carrier's  negligence.  (Chesapeake  &  0.  By.  v.  Clowes,  supra; 
Stewart  v.  Boston  &  P.  R.  Co.,  146  Mass.,  605, 16  N.  E.  Rep.,  466.)  If, 
however,  it  can  be  said  in  any  case  that  a  passenger  assumed  the  risk 
of  the  common  carrier's  negligence,  it  must  appear  that  he  had  knowl- 
edge of  such  negligence  and  of  its  consequent  danger,  either  when  he 
became  a  passenger  or  encountered  the  risk.  And,  strictly  speaking, 
his  subjecting  himself  to  a  known  danger  arising  from  the  carrier's 
negligence  would  be  an  act  of  contributory  negligence,  rather  than  the 
assumption  of  a  risk.  Now,  the  evidence  in  this  case  tends  strongly 
to  show  that  had  there  been  no  negligence  on  the  part  of  the  defendant, 
no  risk  would  have  been  encountered  by  the  plaintiff  in  passing  from 
one  car  to  another,  though  the  train  was  in  motion  and  rtiunding  a 
curve.  Therefore,  as  he  had  no  knowledge  of  and  never  assumed  the 
risk  of  the  defendant's  negligence,  of  which  it  has  been  shown  by  our 
preceding  findings  to  have  been  guilty,  and  as  he  had  the  right  to  go 
from  one  car  to  the  other,  we  have  concluded  that  instead  of  the  evi- 
dence conclusively  showing  that  his  injuries  were  caused  by  a  risk  as- 
sumed by  him,  it  fully  appears,  whatever  may  have  been  the  cause, 
they  were  not  the  result  of  any  risk  assumed  by  him. 

The  fourth  assignment  of  error  complains  of  the  second  paragraph 
of  the  court's  charge  which  is  as  follows:  "If  you  believe  from  the 
evidence  that  on  or  about  the  2d  day  of  July,  1900,  the  plaintiff,  while 
a  passenger  on  one  of  defendant's  trains,  attempted  to  pass  from  one 
car  to  another;  and  if  you  further  believe  from  the  evidence  that  while 
so  attempting  to  pass  from  one  car  to  another,  through  defendant's 
negligence,  as  alleged  in  plaintiff's  petition^  the  cars  were  suddenly  and 
violently  lurched  and  jolted,  as  alleged  in  plaintiff's  petition,  and  that 
by  reason  of  such  lurch  or  jolt,  if  any  there  was,  the  plaintiff  was 
thrown  down  and  from  the  train,  and  injured,  as  alleged  in  his  petition; 
and  if  you  further  believe  from  the  evidence  that  such  lurch  and  jolt, 
if  any,  were  negligence,  and  that  such  lurch  and  jolt,  if  any,  were 
caused  by  the  defendant's  negligence,  as  alleged  in  plaintiff's  petition; 
and  you  further  find  that  the  plaintiff  was  not  guilty  of  any  negligence, 
then  I  charge  you  that  your  verdict  must  be:  for  the  plaintiff."  The 
objection  urged  is  that  it  is  misleading  and  confusing  to  the  jury,  in 
that  in  order  for  plaintiff  to  recover,  it  was  necessary  for  him  to  prove 
the  entire  combination  of  acts  constituting  the  alleged  negligence  of 
defendant,  because,  as  pleaded,  no  single  act  of  negligence  would  jus- 
tify a  recovery.  Whereas  the  charge  authorized  a  verdict*  for  plaintiff 
if  the  jury  found  any  one  or  more  of  the  alleged  acts  of  negligence  were 
proved.  And  besides,  if  the  charge  did  not  expressly  authorize  a  ver- 
dict on  such  proof,  it,  by  referring  to  plaintiff's  petition  for  the  acts 
of  negligence  averred,  was  susceptible  of  such  interpretation. 

We  do  not  interpret  plaintiff's  petition  as  alleging  a  series  of  negli- 
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gent  acts  so  intimately  blended  as  to  require  proof  of  them  all  before 
a  verdict  could  be  returned  in  his  favor.  The  acts  of  negligence 
averred  are  severable,  and  are  such  that  proof  of  one  or  more  of  them 
would  authorize  a  recovery,  if  shown  the  proximate  cause  of  plaintiff's 
injury.  It  is  only  when  it  takes  a  concurrence  of  a  number  of  acts  to 
constitute  a  cause  of  action,  that  all  need  be  proved  to  authorize  a 
verdict  for  the  plaintiff.  If  the  appellant  desired  the  court  to  state  in 
its  charge  the  several  acts  of  negligence  alleged  by  the  plaintiff,  it  should 
have  prepared  and  submitted  to  the  court  a  special  charge  to  that  end. 

What  we  have  said  in  disposing  of  the  preceding  assignments,  and 
the  authorities  cited  in  support  of  our  holding,  demonstrate  that  the 
court  did  not  err  in  refusing  to  instruct  the  jury  at  appellant's  request 
that  the  rule  requiring  a  common  carrier  of  passengers,  in  the  mainte- 
nance of  its  track,  and  in  the  operation  of  its  trains,  to  exercise  that 
high  degree  of  care  which  a  very  skillful  and  prudent  person  engaged 
in  the  same  business  would  exercise,  is  applicable  only  when  the  pas- 
sengers are  riding  inside  of  the  coaches,  and  not  to  a  passenger  when  he 
attempts  to  pass  of  his  own  volition  from  one  car  to  another  while  the 
train  is  ill  motion,  and  that  he  assumes  all  the  risks  and  dangers  of 
defective  track  and  of  the  operation  of  the  train  that  may  exist,  in 
spite  of  such  rule,  and  that  if  he  is  injured  in  consequence  of  such 
extra  risks  and  dangers  he  can  not  recover. 

While  there  are  cases  in  which  it  is.  held  that  if  a  train  is  in  rapid 
motion  and  the  passenger  voluntarily  and  without  a  necessity  or  the 
direction  of  the  conductor  or  other  officer  having  authority,  attempts  to 
pass  from  one  car  to  another,  his  conduct  will  be  such  negligence  as 
will  debar  him  from  the  right  of  recovery  for  an  injury  which  would 
not  have  happened  to  him  had  he  remained  in  his  place  (Dougherty 
v.  Yazoo  &  M.  V.  Ry.,  84  Miss.,  502,  36  So.  Sep.,  699;  McDaniel  v. 
Highland,  A.  &  B.  Ry.,  90  Ala.,  64,  8  So.  Rep.,  41 ;  Bemiss  v.  New  Or- 
leans, C.  &  L.  Ry.,  47  La.  Ann.,  1671, 18  So.  Rep.,  771),  they  are  not  in 
accord  with  the  law  if  it  is  to  be  deduced  from  the  great  weight  of 
authority,  or  from  sound  elementary  principles.  In  jurisdictions  other 
than  where  the  decisions  just  cited  were  rendered,  it  is  almost  uni- 
versally held  that  a  passenger  under  such  circumstances  does  not  take 
upon  himself  the  risk  of  an  accident  arising  from  the  negligence  of 
the  railway  company.  This  disposes  of  appellant's  seventh  assignment 
of  error,  and  of  the  eighth  as  well. 

We  do  not  think  the  judgment  is  excessive,  as  is  complained  by 
the  ninth  assignment  of  error. 

There  is  no  error  in  the  judgment  and  it  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


A.  Robertson  v.  John  H.  Warren. 

Decided  March  20,  1907. 
1. — limitation— Hew  Promise — Breach. 

A  promise  in  a  letter  by  the  maker  of  a  note  to  pay  any  balance 
due  after  the  proceeds  of  certain  land  sales  were  credited  on  the  note,  inter- 
rupted the  running  of  the  statute  of  limitation,  and  the  statute  would  not 
begin  to  run  again  until  the  land  wad  sold  and  the  balance  ascertained. 
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*.— Aooord  and  Satisfaction. 

An  agreement  by  the  payee  of  a  note  to  take  a  sum  lees  than  the  amount 
due  in  full  satisfaction  of  the  same,  provided  the  payor  would  make  certain 
payments  at  certain  times,  becomes  null  and  void  upon  failure  of  the  payor 
to  comply  with  his  part  of  the  agreement,  and  the  original  contract  evidenced 
by  the  note  remains  in  force. 

3.— Brief— "Statement" 

References  in  a  brief  to  the  record  for  the  facts  pertaining  to  an  as- 
signment of  error  do  not  furnish  the  "statement"  required  by  the  rules. 

4. — Letter — Explanation. 

Where  a  letter  written  by  the  maker  of  a  note  was  plain  and  clear  and 
required  no  explanation  it  was  not  error  to  exclude  his  testimony  as  to  what 
his  intention  was  in  writing  the  same. 

5. — Market  Value — Evidence. 

The  defendant  by  his  pleading  and  evidence  having  raised  the  issue 
whether  or  not  certain  property  brought  its  market  value  it  was  proper  to 
admit  evidence  tending  to  show  the  reason  for  the  depreciated  market  value. 

Error  from  the  Forty-fifth  District  Court,  Bexar  County.  Tried  below 
before  Hon.  J.  L.  Camp. 

•  Paschal  &  Ryan,  for  plaintiff  in  error. — The  original  suit  was  filed 
January  ?2,  1903,  and  the  amended  original  petition  declared  upon  the 
letter  of  date  April  2,  1898,  as  the  basis  of  plaintiff's  suit,  which  said 
letter  contains  the  following  language:  "It  is  my  purpose  to  effect  the 
payment  of  some  $6,000  to  you  due  on  my  agreement  with  you  relative 
to  the  liquidation  of  the  Price  note."  Said  letter  of  April  2,  1898, 
referred  to  the  agreement  of  May  9,  1896,  which  superseded  the  prom- 
issory note  for  $13,500  and  did  not  purport  to  renew  the  said  note,  and 
created  a  variance  between  the  proof  and  pleading  in  that  plaintiff  plead 
one  cause  of  action  and  proved  another ;  therefore  judgment  should  have 
been  rendered  for  the  defendant.  Galveston,  H.  &  S.  A.  By.  v.  Scott, 
18  Texas  Civ.  App.,  324;  Hall  v.  Jackson,  3  Texas,  311;  Cooper  v. 
Loughlin,  75  Texas,  524. 

Swearingen  &  Tayloe  nn&^Davis  £  McFarland,  for  defendant  in  error. 

FLY,  Associate  Justice. — This  is  a  suit  on  a  promissory  note  given 
by  plaintiff  in  error  John  R.  Price  and  R.  R.  Price  to  defendant  in  error 
for  $13,500,  on  September  28,  1892,  and  payable  one  year  after  date. 
This  suit  was  instituted  on  January  22,  1903,  and  the  amended  petition, 
on  which  the  cause  was  tried,  was  filed  December  27,  1904.  It  is  alleged 
in  the  last  named  pleading  that  the  note  was  protested  for  nonpayment 
on  October  2,  1893.  A  contract  in  renewal  of  the  contract  evidenced  by 
the  original  note  was  alleged  in  the  petition,  the  same  being  contained 
in  a  letter  in  which  defendant  in  error  was  authorized  by  plaintiff  in 
error  to  sell  certain  property,  and  agreeing  to  pay  any  balance  remaining 
due  on  the  debt.  The  suit  as  to  John  R.  Price  and  R.  R.  Price  was  dis- 
missed and  plaintiff  in  error  answered  by  general  and  special  exceptions 
and  pleas  of  limitation.  The  cause  was  tried  without  the  intervention 
of  a  jury  and  judgment  was  rendered  for  defendant  in  error  in  the  sum 
of  $4,763.50. 
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On  September  28,  1892,  J.  A.  Robertson,  John  K.  Price  and  R.  B. 
Price  executed  to  John  H.  Warren,  "Cashier  of  Oskaloosa,  la.,"  a  prom- 
issory note  for  $13,500,  due  one  year  after  date,  with  interest  at  8  per- 
cent per  annum.  On  October  2,  1893,  the  note  was  protested  for  non- 
payment, and  on  December  12,  1893,  time  of  payment  was  extended  for 
one  year  from  September  28,  1893.  Several  payments  on  the  note  were 
made,  one  on  that  date  and  the  others  thereafter,  the  last  being  of  date 
June  24,  1899.  Defendant  in  error  placed  in  evidence  the  following 
letter  written  to  him  by  plaintiff  in  error : 

"Monterey,  N.  L.,  April  2,  1898. 
"Mr.  J.  H.  Warren,  Oskaloosa,  Iowa. 

"Deaf  Sir:  Herewith  I  hand  vou  letter  to  Mr.  E.  O.  McGilton, 
Omaha,  Neb.  Mr.  McOilton  is  my  attorney-in-fact  at  Omaha,  and  I 
have  instructed  him  to  convey  to  you  my  property  in  that  city,  and 
which  is  more  fully  described  as  the  'McGavock  Warehouse  Property:' 

"I  attach  herewith  letters  from  Mr.  McOilton  dated  November  9, 
1897,  and  March  2,  1898 — copy  of  my  telegram  to  Messrs.  McCabe, 
McOilton  &  Rath,  dated  April  1,  1898,  and  the  original  of  their  reply 
of  the  same  date.  Also  letters  from  G.  H.  Ten  Broek,  dated  Septem- 
ber 15,  1897,  and  September  21,  1897;  all  bearing  upon  the  property  in- 
'  question. 

"In  conveying  this  property  to  you,  it  is  my  purpose  to  effect  the  pay- 
ment of  some  six  thousand  dollars  to  you  due  on  my  agreement  with  yon 
relative  to  the  liquidation  of  the  Price  note. 

"In  furtherance  of  our  conversation,  it  is  my  understanding  that  yon 
will  take  charge  of  the  property  and  dispose  of  same  for  the  purpose 
above  named,  with  the  understanding  that  all  surplus  over  and  above 
your  debt  will  be  accounted  for  to  me.  I  do  not  wish  to  place  any 
restrictions  upon  you  in  the  sale  of  the  property,  leaving  it  entirely  to 
your  good  judgment  to  obtain  the  best  price  you  can,  consistent  with 
your  interests.    Any  balance  remaining  due  you  I  agree  to  pay. 

"You  can  rely  upon  the  courteous  treatment  of  Mr.  McGilton  and  his 
firm,  who  I  am  sure  will  render  you  every  assistance  possible  in  the 
matter. 

"I  also  beg  to  hand  you  a  letter  of  introduction  to  Dr.  W.  B.  Taylor, 
secretary  and  treasurer  of  the  Globe  Loan  &  Trust  Company,  of  Omaha. 
Mr.  Taylor  is  a  gentleman  well  versed  in  real  estate  matters  in  Omaha, 
and  can  no  doubt  aid  in  an  early  disposal  of  the  property. 

Very  sincerely  yours, 

J.  A.  Robertson." 

The  property  referred  to  was  sold  by  defendant  in  error  on  June  22, 
1899,  and  net  amount  received  was  credited  on  the  note. 

The  agreement  to  pay  any  balance  remaining  after  the  proceeds  of  the 
land  sale  were  credited  on  the  note,  could  not  have  been  breached  until 
that  time,  and  consequently  no  cause  of  action  took  place  until  the  sale 
was  made  and  the  balance  ascertained,  and  the  claim  was  not  barred, 
therefore,  until  four  years  from  June  22,  1899,  the  date  of  the  sale. 
The  suit  was  begun  on  January  22,  1903,  less  than  four  years  after  the 
cause  of  action  accrued.    But  it  is  contended  by  plaintiff  in  error  that 
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the  amended  petition  sets  up  a  new  and  different  cause  of  action  from 
the  one  declared  on  in  the  original  petition,  but  the  last  named  pleading 
is  not  contained  in  the  record  and  this  court  can  not  determine  the 
question  raised.  The  presumption  would  obtain,  under  the  state  of  the 
record,  that  the  amended  petition  did  not  allege  a  new  cause  of  action. 
The  amended  pleadings  set  up  a  good  cause  of  action. 

There  was  no  attempt  to  show  that  plaintiff  in  error  owed  defendant 
in  error  any  other  debt  than  that  evidenced  by  the  note  for  $13,500  and 
the  letter  must  be  held  to  have  reference  to  that  debt,  and  it  was  a  clear 
acknowledgment  of  the  debt.  (Howard  v.  Windom,  86  Texas,  560; 
Clayton  v.  Watkins  (Texas  Civ.  App.),  47  S.  W.  Rep.,  810;  Martin  v. 
Somervell  County  (Texas  Civ.  App.),  52  S.  W.  Rep.,  556;  Burnett  v. 
Munger  (Texas  Civ.  App.),  56  S.  W.  Rep.,  103;  Acers  v..  Acers,  22 
Texas  Civ.  App.,  587.) 

There  was  an  agreement  made  between  the  parties  on  May  9,  1896, 
wherein  it  was  agreed  that  defendant  in  error  would  accept  $8,500  in 
full  payment  of  the  note,  said  sum  to  be  paid  in  certain  amounts  at 
certain  periods.  It  was  agreed  that  the  note  for  $13,500  should  remain 
in  the  hands  of  defendant  in  error  and  it  was  provided :  "In  case  said 
second  party  shall  fail  to  make  the  payments  as  agreed,  then  this  agree- 
ment to  be  void  and  of  no  binding  force,  except  that  the  payments  that 
have  been  made  and  credited  on  the  note  shall  remain/'  There  was  de- 
fault in  the  payments,  and  by  the  very  terms  of  the  agreement  it  became 
null  and  void.  There  is  nothing  in  the  letter  that  refers  to  that  agree- 
ment and  it  was  not  sought  by  that  letter  to  revive  the  agreement.  The 
letter  revived  the  original  note  and  not  the  agreement  of  May  9,  1896. 
That  was  a  dead  agreement,  and  it  could  not  be  revived  by  plaintiff  in 
error.  What  has  been  written  disposes  of  the  first  seven  assignments  of 
error. 

The  statement  under  the  eighth  assignment  of  error  fails  to  set  out 
the  testimony  objected  to,  or  even  the  substance  of  the  same.  References 
to  the  record  do  not  furnish  the  statement  required  by  the  rules.  It  may 
be  said,  however,  that  the  testimony  set  out  in  that  part  of  the  record 
referred  to  does  not  sustain  the  assignment  of  error. 

The  court  did  not  err  in  excluding  the  testimony  of  plaintiff  in  error 
as  to  what  his  intention  was  in  writing  the  letter  on  which  the  cause  of 
action  was  based.  The  letter  was  plain  and  clear  and  required  no 
explanation. 

There  is  no  merit  in  the  twelfth  assignment.  There  was  an  issue  as 
to  whether  the  property  sold  by  defendant  in  error  brought  its  market 
value,  and  it  was  proper  to  allow  evidence  tending  to  show  the  reason 
for  the  depreciated  market  value.  Plaintiff  introduced  evidence  as  to 
the  market  value  of  the  property  and  raised  the  issue  thereby,  as  well 
as  in  his  pleadings. '  The  judgment  is  affirmed. 

Affirmed. 

ON  REHEARING. 

This  suit  is  founded  upon  the  letter,  hereinbefore  copied,  in  which 
plaintiff  in  error  admitted  that  he  owed  appellee  "some  six  thousand 
dollars"  and  by  reference  either  to  the  original  note  or  the  subsequent 
agreement  the  sum  is  fixed  after  the  credits  are  entered  at  six  thousand 
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dollars  for  which  defendant  in  error  sued.  It  is  a  matter  then  of  no 
importance  whatever,  whether  plaintiff  in  error  intended  to  admit  that 
he  owed  six  thousand  dollars  on  the  note,  or  the  after  agreement,  it  waa 
an  admission  of  that  much  indebtedness,  the  balance  of  which,  after 
the  proceeds  of  the  land  being  credited  on  it,  plaintiff  bound  himself  to 
pay.    There  is  no  claim  that  all  payments  were  not  credited. 

It  was  not  necessary  to  set  out  the  agreement  of  May  9,  1896,  because 
the  suit  was  necessarily  based  on  the  letter  that  made  a  promise  to  pay 
what  remained  due  on  a  debt  of  $6,000,  after  the  proceeds  from  the  sale 
of  the  land  had  been  credited  on  it.  That  debt  was  the  same  that  was 
evidenced  by  both  note  and  agreement.  It  was,  as  expressed  by  plaintiff 
in  error,  what  was  due  "relative  to  the  liquidation  of  the  Price  note/* 
the  only  debt  owed  by  him  to  defendant  in  error. 

The  new  promise  in  the  letter  was  relied  on  by  defendant  in  error, 
and  was  properly  declared  on  by  him,  under  numerous  decisions  of  the 
Supreme  Court.  (Coles  v.  Kelsey,  2  Texas,  541;  State  v.  Williams,  14 
Texas,  102;  Grayson  v.  Taylor,  14  Texas,  675;  Leigh  v.  Lincecum,  30 
Texas,  100;  Biggs  v.  Hanrick,  59  Texas,  573;  Heish  v.  Adams,  81 
Texas,  97.) 

In  the  absence  of  any  evidence  as  to  what  was  in  the  original  petition 
we  must  presume  that  it  also  declared  on  the  contract  to  pay  contained 
in  the  letter.  The  cause  of  action  on  the  promise  to  pay  the  balance  of 
the  debt  after  the  sale  of  the  property,  accrued  on  June  22,  1899,  and 
the  suit  was  begun  on  January  22,  1903,  less  than  four  years  thereafter. 
The  motion  for  rehearing  is  overruled. 

Overruled. 


S.  L.  Hurlbut  v.  W.  H.  Gainor. 

Decided  March  23,  1907. 

1. — Corporation — Sale  of  Land  by  Officer — Authority. 

Where  the  evidence  failed  to  show  authority  in  the  vice-president  and 
general  manager  of  a-  land  and  cattle  corporation  to  sell  or  exchange  the  lands 
of  the  corporation  it  was  error  for  the  court  to  submit  to  the  jury  the  question 
of  his  authority  to  sell  or  exchange  such  lands.  No  presumption  of  authority 
arose  from  his  official  position. 

2. — Principal  and  Agent — Ratification. 

There  can  be  no  ratification  by  a  principal  of  the  unauthorised  acts  of 
his  agent  of  which  he  had  no  knowledge.  The  mere  fact  that  a  corporation 
ultimately  purchases  land  which  its  general  manager,  without  its  knowledge, 
procures  by  patent  from  the  State  through  the  instrumentality  of  a  third 
party  and  by  promise  of  the  manager  that  the  company  would  convey  to  said 
third  party  a  certain  tract  of  land  for  the  use  of  his  name  in  procuring  said 
patents,  is  not  evidence  of  a  ratification  by  the  corporation  of  the  unauthorized 
acts  of  its  manager  and  his  unknown  promise. 

3. — Sequestration  Bond — Sufficiency — Misnomer. 

It  was  error  to  quash  a  sequestration  bond  on  the  ground  that  in  the  con- 
dition of  the  bond  the  name  of  the  principal  was  given  as  Hulbert  instead  of 
Hurlbut  when  the  name  of  the  principal  correctly  appeared  in  other  portions 
of  the  bond,  and  the  use  of  the  word  "said"  before  the  name  Hulbert  clearly 
indicated  that  the  previously  mentioned  Hurlbut  was  intended. 
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4. — Affidavit  for  Sequestration. 

An  affidavit  for  sequestration  in  which  the  ground  for  sequestration  is  stated 
as  follows:  "Plaintiff  fears  that  the  defendant  will  make  use  of  his  posses- 
sion to  convert  to  his  own  use  the  fruits  or  revenues  produced  by  the  prop- 
erty" is  sufficient.  The  words  "fruits"  and  "revenues"  are  used  as  synonymous, 
and  the  use  of  the  word  "or"  between  them  does  not  present  in  the  alternative 
separate  grounds  for  the  writ  of  sequestration. 

Appeal  from  the  District  Court  of  Matagorda  County.  Tried  below 
before  Hon.  Wells  Thompson. 

Oaines  &  Corbett  and  0.  0.  Kelley,  for  appellant. — A  mere  discrep- 
ancy between  the  spelling  of  the  name  of  the  plaintiff  in  the  body  of  an 
affidavit  and  bond  and  the  signature  to  such  affidavit  or  bond,  when  they 
are  idem  sonans,  can  not  in  any  way  affect  the  validity  of  such  affidavit 
or  bond,  because  it  will  be  presumed  that  they  are  the  same  parties. 
Dillahunty  v.  Davis,  74  Texas,  345;  Russell  v.  Oliver,  78  Texas,  16; 
Lyne  v.  Sanford,  82  Texas,  63 ;  Teris  v.  Collier,  84  Texas,  639 ;  Galves- 
ton, etc.,  By.  Co.  v.  Daniels,  1  Texas  Civ.  App.,  700;  Ogden  v.  Bosse, 
86  Texas,  342. 

An  affidavit  stating  that  the  plaintiff  fears  that  the  defendant  will 
make  use  of  his  possession,  to  convert  to  his  own  use  the  fruits  or  revenue 
produced  by  the  same,  is  not  in  the  alternative  and  is  in  conformity  with 
the  statutes.  Eev.  Stats.,  art.  4864,  sec.  4;  Pearre  v.  Hawkins,  62 
Texas,  435;  Cleveland  v.  Boden,  63  Texas,  103. 

It  was  error  for  the  court  to  submit  to  the  jury  the  issue  as  to  whether 
or  not  the  Texas  Land  and  Cattle  Company  entered  into  the  verbal  con- 
tract with  defendant  for  the  exchange  of  the  land  in  controversy  for 
the  three  sections  of  school  land,  as  alleged  by  him,  because  the  undis- 
puted evidence  in  the  case  was  that  F.  C.  McBeynolds>  with  whom  said 
contract  was  alleged  by  defendant  to  have  been  made,  had  no  authority 
to  make  such  contract  for  said  company.  Fitzhugh  v.  Franco-Texas 
Land  Co.,  81  Texas,  306;  Franco-Texas  Land  Co.  v.  McCormick,  85 
Texas,  421 ;  Green  v.  Hugo,  81  Texas,  457 ;  Missouri,  K.  &  T.  Ey.  Co. 
v.  Faulkner,  88  Texas,  652 ;  Western  U.  Tel.  Co.  v.  Burgess,  60  S.  W. 
Eep.,  1023. 

No  officer  of  a  corporation,  by  virtue  of  his  office,  has  the  authority 
to  contract  for  the  sale  or  exchange  of  land  without  being  delegated 
such  authority  by  resolution  of  its  board  of  directors,  or  by  its  bylaws. 
Fitzhugh  v.  Franco-Texas  Land  Co.,  81  Texas,  306;  Franco-Texas 
Land  Co.  v.  McCormick,  85  Texas,  421;  Green  v.  Hugo,  81  Texas, 
457;  Tres  Palacios  Irrigation  Co.  v.  Eidman,  14  Texas  Ct.  Sep.,  852; 
4  Thompson  on  Corporations,  sees.  4875,  4887  and  4890. 

Linn  &  Austin,  for  appellees. — An  affidavit  for  sequestration,  made 
and  signed  by  one  S.  L.  Hurlbert,  is  insufficient  to  sustain  a  writ  issued 
for  S.  L.  Hurlbut,  the  plaintiff  in  the  action,  and  in  a  case  styled  S.  L. 
Hurlbert  therein.  They  are  not  idem  sonans,  but  separate  and  distinct 
individuals  and  names.  Shields  v.  Hunt,  45  Texas,  427;  McEee  v. 
Brown,  45  Texas,  506 ;  Brown  v.  Marqueze,  30  Texas,  78 ;  Townsend  v. 
Batcliff,  50  Texas,  152;  Selman  v.  Orr,  75  Texas,  530;  Faver  v.  Bobin- 
Bon,  46  Texas,  205;  Harkness  v.  Devine,  73  Texas,  628;  Collins  v.  Ball, 
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82  Texas,  267;  Dodge  v.  Phelan,  21  S.  W.  Rep.,  309;  Carhart  v.  Britt, 
3  Civ.  App.,  sec.  373;  Mindex  v.  State,  38  S.  W.  Rep.,  995;  Simpson 
v.  Johnson,  44  S.  W.  Rep.,  1076. 

An  affidavit  for  sequestration,  which  sets  out  as  the  ground  therefor 
that  plaintiff  fears  that  the  defendant  will  make  use  of  his  possession 
to  convert  to  his  own  use  the  fruits  or  revenue  produced  by  the  same, 
is  uncertain,  in  the  alternative  and  wholly  insufficient.  Clark  v.  Elmen- 
dorf,  78  S.  W.  Rep.,  641;  Dunnenbaum  v.  Schram,  59  Texas,  285; 
Rohrbough  v.  Leopold,  68  Texas,  257. 

Any  limitation  upon  the  apparent  power  of  a  general  agent  binds  no 
one  who  does  not  know  of  the  restriction  and  has  innocently  dealt  with 
the  agent,  to  his  detriment.  The  vice-president,  general  manager  and 
director,  who  is  the  sole  resident  officer  and  manager  of  a  corporation 
doing  business  in  this  State,  is  such  agent.  Hamm  v.  Drew,  83  Texas, 
80;  Freiberg  v.  Beach  Hotel  Co.,  63  Texas,  453;  Tree  Palacios  Rice 
Co.  v.  Eidman,  15  Texas  Ct.  Rep.,  318;  Collins  v.  Cooper,  65  Texas, 
460;  Houston  &  T.  C.  Ry.  v.  Hill,  63  Texas,  381;  Story  on  Agency, 
sees.  73,  106,  133 ;  Galveston,  H.  &  S.  A.  Ry.  v.  Neel,  26  S.  W..  Rep., 
788 ;  Bay  City  Company  v.  Sweeney,  81  S.  W.  Rep.,  545,  548 ;  Reynolds 
v.  Chicago,  B.  &  Q.  Ry.,  90  S.  W.  Rep.,  101 ;  Meacham  on  Agency,  sec. 
279;  1  Am-  and  Eng.  Ency.  of  Law  (2d  ed.),  pp.  994-997,  986-989; 
Minor  v.  Mechanics'  Bank,  1  Pet.  (TJ.  S.),  46;  Missouri  Pac.  Ry.  v. 
Simmons,  6  Texas  Civ.  App.,  625,  and  cases  cited;  Houston  &  T.  C. 
Ry.  v.  McKinney,  55  Texas,  183 ;  2  Cook  on  Corp.,  1821  and  22  and  25 ; 
Rathburn  v.  Snow,  10  Law  Rep.  Ann.,  356;  2  Morawitz  Priv.  Corp., 
par.  593. 

Notice  to  or  knowledge  of  the  agent  is  notice  to  the  principal,  and 
the  knowledge  of  a  controlling  and  managing  officer  of  a  corporation  is 
knowledge  of  the  corporation  itself.  City  Nat.  Bank  v.  Martin,  70 
Texas,  648-9;  Morrill  v.  Bosley,  88  S.  W.  Rep.,  521-2,  and  authorities 
cited;  Irvine  v.  Grady,  85  Texas,  123;  Merchants'  Nat.  Bank  v.  Mc- 
Annulty,  31  S.  W.  Rep.,  1097;  Waxahachie  Nat.  Bank  v.  Vickery,  26 
S.  W.  Rep.,  876;  First  Nat.  Bank  v.  Greenville  Oil  Co.,  60  S.  W.  Rep., 
828;  Morse  on  Banks,  126,  127  and  129;  Meacham  on  Agencv,  729, 
730 ;  Texas  M.  Ry.  v.  Whitmore,  58  Texas,  287 ;  Missouri,  K.  &  "T.  Ry. 
v.  McFadden,  89  Texas,  145;  Persodio  Company  v.  Shock,  60  S.  W. 
Rep.,  290,  and  cases  cited. 

The  principal  is  bound  by  and  charged  with  knowledge  of  the  fraudu- 
lent acts  and  the  false  and  fraudulent  representations  of  its  agent  made 
in.  the  execution  of  the  business  of  the  principal.  Camley  v.  Stanfield, 
10  Texas,  550;  Crosby  v,  Bonnowsky,  69  S.  W.  Rep.,  213;  McKie  v. 
Anderson,  78  Texas,  207;  Hammers  v.  Hamick,  69  Texas,  415;  Casey 
v.  Hanrick,  69  Texas,  48 ;  2  Cook  on  Corp.,  pp.  1829  to  1831 ;  Bigelow 
on  Estoppel,  sec.  399  et  seq. ;  Udell  v.  Peak,  70  Texas,  551. 

PLEASANTS,  Associate  Justice. — This  is  an  action  of  trespass 
to  try  title  brought  by  appellant  against  the  appellee  to  recover  the  title 
and  possession  of  a  tract  of  173  acres  of  land  on  the  Henry  Parker 
league  in  Matagorda  County.  Ancillary  to  his  suit  the  plaintiff  applied 
for  and  obtained  a  writ  of  sequestration  under  which  the  land  was  seized 
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by  the  sheriff  of  said  county  on  January  16,  1904,  and  held  until 
January  21,  1904,  when  it  was  replevied  by  the  defendant. 

The  answer  of  the  defendant  contains  general  and  special  exceptions 
to  the  petition,  a  disclaimer  as  to  all  of  the  land  except  a  tract  of  160 
acres  described  in  said  answer,  also  a  plea  of  not  guilty,  a  plea  of  limita- 
tion of  ten  ye&rs  and  a  further  special  plea  in  which  it  is  averred,  in 
substance,  that  on  the  23d  day  of  September,  1890,  the  Texas  Land  and 
Cattle  Company,  acting  by  its  vice-president  and  general  manager,  F. 
fC.  McReynolds,  in  consideration  of  the  conveyance  to  it  by  defendant 
of  his  title  to  surveys  numbers  348,  350  and  352,  G.  C.  &  S.  F.  Ry.  Co. 
in  Matagorda  County,  sold  to  defendant  the  160  acres  described  in  his 
answer;  that  said  sale  to  defendant  was  verbal,  but  that  defendant  on 
said  date  conveyed  to  said  cattle  company  the  three  surveys  before 
mentioned  and  has  had  possession  of  the  said  160  acres  of  land  claiming 
the  same  as  his  property  since  said  sale  and  has  made  permanent  and 
valuable  improvements  thereon,  relying  upon  the  promise  and  agree- 
ment of  said  company  to  make  him  a  conveyance  thereto.  It  is  further 
averred  that  plaintiff  purchased  the  land  from  the  cattle  company  with 
notice  of  defendant's  claim  and  title  thereto. 

By  supplemental  petition  plaintiff  excepted  generally  and  specially  to 
defendant's  answer,  denied  generally  the  averments  thereof,  and  speci- 
ally denied  the  authority  of  McReynolds  to  make  the  contract  of  sale 
set  out  in  said  answer. 

The  trial  in  the  court  below  by  a  jury  resulted  in  a  verdict  and  judg- 
ment in  favor  of  defendant. 

Under  appropriate  assignments  of  error  the  appellant  complains  of 
the  charge  of  the  court  submitting  to  the  jury  the  issue  of  whether 
McReynolds  had  authority  to  sell  the  land  of  the  Texas  Land  and  Cattle 
Company  or  to  make  the  exchange  of  lands  with  the  defendant  set  out 
in  the  answer,  on  the  ground  that  such  issue  was  not  raised  by  the 
evidence. 

It  was  shown  by  the  evidence  that  McReynolds  was  the  vice-president 
and  general  manager  of  the  cattle  company,  which  is  a  corporation. 
He  testified  that  he  was  general  manager  of  the  ranch  and  cattle  busi- 
ness of  the  company,  but  had  no  authority  to  sell  or  trade  any  of  the 
lands  of  the  company.  No  presumption  of  authority  to  sell  the  lands 
of  the  company  arises  from  the  general  character  of  his  agency  as 
general  manager,  and  neither  the  pleadings  nor  the  evidence  show  any 
acta  on  the  part  of  the  corporation  from  which  such  authority  might  be 

implied. 

The  evidence  shows  that  the  three  railway  surveys  before  described 
were  situate  within  the  pasture  of  the  Texas  Land  &  Cattle  Company 
and  that  in  1890  McReynolds  suggested  to  the  defendant,  who  was  at 
that  time  an  employe  of  said  company,  that  he  make  application  to  the 
State  for  the  purchase  of  said  surveys,  and  promised  that  the  company 
would  assist  him  in  paying  for  them.  Defendant  agreed  to  make  the 
application  which  was  prepared  by  McReynolds  and  signed  and  sworn 
to  by  the  defendant,  who  did  nothing  further  in  procuring  the  sale  of 
the  lands  to  him  by  the  State,  and  never  saw  the  patents  which  were 
issued  in  his  name. 
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Some  time  after  the  application  was  signed  by  the  defendant  he  was 
informed  by  McBeynolds  that  it  had  been  approved  and  the  papers 
granting  the  land  had  been  received  by  him,  and,  according  to  defend- 
ant's testimony,  McBeynolds  then  told  him  that  if  he  would  convey  his 
title  to  these  surveys  to  the  company  the  latter  would  convey  to  him 
160  acres  of  the  land  involved  in  this  suit.  McBeynolds  denies  that  he 
ever  made  any  such  agreement.  The*  defendant  at  the  request  of  Mc- 
Beynolds executed  a  deed  prepared  by  the  latter  conveying  said  surveys 
to  one  Price  for  a  recited  consideration  of  $4,800,  and  about  two  years 
thereafter  Price  conveyed  them  to  the  Texas  Land  &  Cattle  Company 
for  a  like  consideration  and  they  are  now  held  by  said  company.  The 
State  received  $3,800  for  said  surveys,  which  was  paid  by  McBeynolds, 
the  other  $1,000  of  the  consideration  recited  in  the  deed  to  Price  was 
paid  by  McBeynolds  to  an  attorney  at  Austin  for  professional  services 
in  obtaining  the  approval  of  the  application  and  the  issuance  of  the 
patents  to  said  lands. 

It  appears  conclusively  that  these  surveys  were  not  purchased  by  de- 
fendant for  himself,  that  he  paid  nothing  for  them,  and  the  only  part 
he  took  in  the  transaction  was  to  make  the  application  for  their  pur- 
chase and  allow  the  patents  therefor  to  be  issued  in  his  name.  Mc- 
Beynolds testifies  that  he  was  acting  for  Price  in  the  matter  and  that 
the  latter  furnished  the  money  with  which  to  pay  for  the  land,  but 
there  is  evidence  in  the  record  strongly  tending  to  show  that  Price  was 
an  employe  of  the  company  in  New  York,  and  that  the  conveyance  to 
him  by  the  defendant  was  for  the  benefit  of  the  company. 

It  is  urged  by  appellee  that  the  fact  that  the  corporation  received  and 
still  retains  the  benefit  of  the  transaction  between  defendant  and  Mc- 
Beynolds is  sufficient  to  sustain  a  finding  that  the  latter  was  authorized 
to  make  the  agreement  claimed  by  the  defendant  to  have  been  made. 
Batification  by  his  principal  of  the  unauthorized  act  of  McBeynolds 
was  not  pleaded  and  that  question  is  not  in  the  case.  If  the  pleading  had 
presented  such  issue,  we  do  not  think  it  is  raised  by  the  evidence.  There 
can  be  no  ratification  by  a  principal  of  acts  of  his  agent  of  which  he  is 
ignorant,  and  the  general  rule  that  the  knowledge  of  the  agent  is  im- 
puted to  his  principal  can  not  be  invoked  under  the  facts  of  this  case  to 
charge  the  principal  with  knowledge  of  the  unauthorized  act  of  his 
agent.  To  hold  otherwise  would  in  effect  abrogate  the  rule  which  relieves 
the  principal  from  liability  for  the  unauthorized  acts  of  his  agent. 
There  is  no  evidence  that  the  Texas  Land  &  Cattle  Company  ever  heard 
of  the  claim  of  defendant  that  McBeynolds  had  made  the  agreement 
testified  to  by  defendant  and  therefore  no  ratification  of  said  contract, 
nor  implied  authority  in  McBeynolds  to  make  it,  can  be  inferred  from 
the  fact  that  the  company  received  and  still  retains  the  title  to  the 
surveys  purchased  from  the  State  upon  the  application  and  in  the  name 
of  the  defendant. 

The  undisputed  evidence  shows  that  the  consideration  recited  in  the 
deed  to  the  company  was  paid  by  it,  and  while  it  may  be  that  it  was 
using  both  defendant  and  Price  in  order  to  practice  a  fraud  upon  the 
State  and  procure  land  which  it  was  not  permitted  under  the  law  to 
purchase,  such  fact  would  not  charge  it  with  notice  that  its  agent  had, 
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without  its  authority,  agreed  to  convey  to  the  defendant  160  acres  of 
its  land  for  the  mere  use  of  his  name  in  procuring  a  title  from  the 
State.  We  think  the  evidence  fails  to  raise  the  issue  of  McReynolds' 
authority  to  sell  the  land  to  the  defendant  and  the  assignments  com- 
plaining of  the  submission  of  such  issue  to  the  jury  should  be  sustained. 
(Fitzhugh  v.  Franco-Texas  Land  Co.,  81  Texas,  306;  Franco-Texas 
Land  Co.  v.  McCormick,  85  Texas,  421 ;  Missouri,  K.  &  T.  Ey.  Co.  v. 
Faulkner,  88  Texas,  652.) 

The  trial  court  further  erred  in  sustaining  the  defendant's  motion  to 
quash  the  writ  of  sequestration.  This  motion  was  based  upon  the 
grounds  that  the  bond  does  not  require  that  the  conditions  thereof  should 
be  performed  by  the  plaintiff,  S.  L.  Hurlbut,  but  by  one  S.  L.  Hulbert ; 
and  that  the  affidavit  is  uncertain  and  insufficient  to  authorize  the 
issuance  of  the  writ.  We  think  neither  of  these  objections  to  the  seques- 
tration proceedings  should  have  been  sustained.  The  caption  of  the 
bond  gives  the  correct  style  of  the  case,  and  the  name  of  the  plaintiff- 
principal  is  correctly  stated  in  the  beginning  of  the  bond  which  is  signed 
by  the  plaintiff,  S.  L.  Hurlbut.  The  name  of  the  plaintiff,  however,  as 
it  appears  in  that  portion  of  the  bond  stating  its  condition  is  written 
S.  L.  Hulbert.  We  think  the  use  of  the  word  "said"  before  the  name 
S.  L.  Hulbert  clearly  indicates  that  the  previously  mentioned  principal, 
S.  L.  Hurlbut  was  intended,  and  even  if  the  two  names  can  not  be  re- 
garded as  idem  sonans  the  bond  taken  as  a  whole  clearly  binds  the  plain- 
tiff to  a  performance  of  its  conditions. 

The  objection  that  the  affidavit  is  uncertain  is  also  without  merit. 
The  ground  upon  which  the  writ  is  asked,  as  stated  in  the  affidavit,  is 
that  "plaintiff  fears  that  the  defendant  will  make  use  of  his  possession 
to  convert  to  his  own  use  the  fruits  or  revenues  produced  by  the  prop- 
erty." Appellee  contends  that  the  use  of  the  word  "or"  in  the  portion 
of  the  affidavit  above  quoted  renders  the  affidavit  indefinite  and  un- 
certain. We  do  not  think  this  contention  is  sound.  The  affidavit  does 
not  set  out  separate  and  inconsistent  grounds  for  sequestration,  nor 
does  it  set  out  separate  and  distinct  grounds  in  the  alternative.  The 
words  "fruits"  and  "revenues"  are  used  in  the  sequestration  statute  as 
synonyms,  and  the  use  of  the  word  "or"  between  these  words  does  not 
present  in  the  alternative  separate  grounds  for  the  writ,  nor  render  the 
affidavit  indefinite  or  uncertain.     (Rev.  Stats.,  art.  4864.) 

None  of  the  remaining  assignments  present  any  reversible  error,  and 
it  would  serve  no  useful  purpose  to  discuss  them  in  detail. 

For  the  error  in  the  charge  before  pointed  out  the  judgment  of  the 
court  below  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


H.  O.  Rhodes  et  al.  v.  Fred  Maret  et  al. 

Decided  March  23,  1907. 

Trespass  to  Try  Title — Trait  Estate — Parties. 

Where  the  legal  title  is  in  the  trustee  and  where  the  life  or  existence 
of  the  trust  itself  is  not  involved,  and  where  no  equity  or  defense  against 
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the  beneficiary  is  set  up  by  the  defendant,  the  trustee  may  maintain  a  suit 
of  trespass  to  try  title  for  the  protection  of  the  trust  estate,  notwithstanding 
the  beneficial  ownership  of  another. 

Appeal  from  the  District  Court  of  Hood  County.  Tried  below  before 
Hon.  W.  J.  Oxford. 

Estes  £  Douglass,  for  appellant. 

No  brief  for  appellees. 

CONNER,  Chief  Justice. — This  is  a  suit  in  trespass  to  try  title, 
instituted  by  the  appellants,  H.  O.  Rhodes,  J.  A.  Wood  and  G.  W. 
Carmichael,  against  Fred  Maret  and  other  appellees,  to  recover  a  desig- 
nated portion  of  the  John  McCoy  survey  of  land  in  Hood  County,  with 
the  house  and  other  improvements  thereon.  Inasmuch  as  the  case  was 
disposed  of  by  the  court's  ruling  on  a  special .  exception,  we  quote  so 
much  of  appellants'  petition  as  we  deem  necessary  to  an  understanding 
of  the  court's  ruling  and  of  our  conclusions,  viz. : 

"Your  petitioners,  H.  O.  Rhodes,  J.  A.  Wood  and  O.  W.  Carmichael, 
complaining  of  Fred  Maret,  C.  F.  Brister,  V.  M.  Mayfield,  Mary  Stephen- 
son and  Audie  Duckworth  represents  to  the  court  that  all  the  parties 
to  this  suit,  both  plaintiffs  and  defendants,  reside  in  Hood  County, 
Texas.  That  the  plaintiffs,  H.  G.  Rhodes,  J.  A.  Wood  and  G.  W. 
Carmichael,  show  to  the  court  and  allege  that,  at  the  time  of  the  bring- 
ing of  this  suit,  the  said  Rhodes  was  the  worshipful  master  of  Acton 
Masonic  Lodge  No.  285,  and  that  the  said  Wood  and  Carmichael  were 
the  then  acting  senior  and  junior  wardens  respectively  of  said  lodge  and, 
as  such,  were  holding  the  hereinafter  described  property  in  trust  for 
the  use  and  benefit  of  said  lodge  and,  as  such  trustees,  had  the  control  and 
management  of  the  same,  by  virtue  of  their  offices  aforesaid,  the  said 
property  having  been  conveyed,  originally,  to  the  said  officers  of  said 
lodge  for  the  use  and  benefit  of  the  lodge.  They  further  show  to  the 
court  that  W.  J.  Goodlett  is  now  the  duly  acting  and  elected  worshipful 
master  of  said  lodge  and  that  H.  G.  Rhodes  is  the  now  acting  and  duly 
elected  senior  warden  of  said  lodge  and  that  J.  A.  Wood  is  its  junior 
warden,  that  the  said  Goodlett,  Rhodes  and  Wood  all  and  each  reside 
in  Hood  County,  Texas,  and  by  virtue  of  their  said  offices  are  holding 
the  said  property  in  trust  for  the  use  and  benefit  of  said  lodge  as  such 
officers  and  are  entitled  to  the  management  and  control  of  said  property. 
Wherefore  the  said  H.  G.  Rhodes,  J.  A.  Wood  and  G.  W.  Carmichael 
ask  that  the  said  W.  J.  Goodlett,  H.  G.  Rhodes  and  J.  A.  Wood  be  per- 
mitted to  appear  as  plaintiffs  and  prosecute  this  suit  and  they,  the  said 
W.  J.  Goodlett,  H.  G.  Rhodes  and  J.  A.  Wood  here  now  appear  and 
pray  that  they  be  permitted  to  prosecute  this  suit  by  virtue  of  their 
offices  aforesaid.  They  show  to  the  court  that  they  are  the  principal 
officers  of  said  lodge  and  are  the  trustees  for  and  on  account  of  the 
property  and  matters  and  things  hereinafter  shown  and  alleged  for  the 
use  and  benefit  of  said  lodge  and  are  entitled  to  prosecute  this  suit 
for  the  use  and  benefit  of  said  lodge/' 

It  was  further  alleged  that  Acton  Lodge  was  a  subordinate  one, 
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created  under  and  by  virtue  of  the  Grand  Lodge  of  Ancient,  Free  and 
Accepted  Masons  of  the  State  of  Texas,  which  acts  under  a  charter 
granted  by  said  State.    See  Special  Laws,  Acts  1879,  page  3. 

The  special  exception  presented  and  sustained  by  the  trial  court  is  as 
follows : 

"Defendants  specially  except  to  said  petition  and  say  that  the  plain- 
tiffs named  therein  are  not  entitled  to  maintain  this  suit,  for  that  it  is 
disclosed  by  said  petition  that  the  plaintiffs  herein,  as  individuals,  have, 
no  interest  in  the  subject  matter  of  this  suit,  and  that  they  are  only 
trustees  for  the  Masonic  Lodge  at  Acton,  Texas,  and  there  is  no  allega- 
tion in  said  petition  that  this  suit  is  brought  for  the  use  and  benefit  of 
said  lodge;  tiiat  if  said  lodge  is  the  owner  of  the  property  in  question 
herein,  it  being  a  corporate  body,  suit  should  be  brought  in  its  name  and 
not  in  the  names  of  its  agent/' 

Appellants  having  declined  to  amend,  or  make  additional  parties, 
the  suit  was  dismissed  and  hence  this  appeal. 

While  it  is  true  that  Acton  Lodge,  by  the  terms  of  the  legislative 
act  cited,  has  power  to  "sue,"  such  power-  is  not  necessarily  exclusive, 
and  we  think  appellants  present  a  right  to  prosecute  herein.  The  aver- 
ments of  their  petition  undoubtedly  show  that  the  legal  title  to  the 
premises  sued  for  is  vested  in  them.  That  the  beneficial  title  is  in  the 
lodge  renders  no  less  certain  the  place  of  the  legal  title.  As  trustees, 
therefore,  of  an  express  trust,  it  must  certainly  be  appellants'  duty  to 
care  for  and  protect  the  property  in  controversy  from  trespassers.  (1 
Perry  on  Trusts,  section  328.)  If  so,  their  power  should  be  measured 
by  their  duty.  (lb.,  section  475.)  Appellees  have  not  favored  us  with  a 
brief  and  we  hence  may  have  overlooked  some  authority  contrary  to  the 
conclusions  indicated,  but  the  case,  perhaps  nearest  in  point  in  favor 
of  the  court's  ruling  that  we  have  found  is  that  of  Monday  v.  Vance, 
11  Texas  Civ.  App.,  375.  It  is  there  said:  "It  is  a  general  and  well 
established  rule  that  in  suits  by  or  against  a  trustee  for  the  recovery  or 
defense  of  property,  the  beneficiaries  are  necessary  parties."  Citing 
Boles  v.  Linthicum,  48  Texas,  221 ;  Ebell  v.  Bursinger,  70  Texas,  120, 
and  Preston  v.  Carter,  80  Texas,  388.  This  case,  however,  seems 
distinguishable  from  the  one  before  us.  The  court  states,  "It  is  clear 
from  the  face  of  the  petition  that  Mrs.  Wright  and  the  children  (the 
beneficiaries  who  were  not  made  parties)  have  equitable  rights  that 
would  necessarily  be  affected  by  any  judgment  that  might  have  been 
rendered,"  and  the  proceeding  was  designated  by  the  court  as  one  "in 
equity  to  cancel  certain  transfers  and  enforce  a  trust,"  and  declared  the 
well  known  rule  that  "a  Chancery  Court  will  not  entertain  a  bill  unless 
all  parties  in  interest  are  before  it."  Of  the  cases  cited,  the  first  two 
were  suits  against  a  trustee  in  which  the  result  might  have  been  to  the 
detriment  of  the  unjoined  beneficiaries,  while  in  the  last  case,  Preston 
v.  Carter,  it  was  distinctly  held  that  the  preferred  creditors  in  a  trust 
deed,  held  to  have  the  effect  of  a  general  assignment  under  our  statute, 
were  not  necessary  parties  in  a  suit  against  the  trustee  to  compel  the 
administration  of  the  trust  under  and  in  accordance  with  the  laws 
regulating  assignments. 

We  think  it  may  be  safely  stated  that  in  cases  where  the  life  or 
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existence  of  the  trust  itself  is  not  involved,  and  where,  as  here,  no  equity 
or  defense  against  the  beneficiary  is  set  up  by  the  defendant,  and  where 
the  legal  title  is  in  the  trustee,  he  may  himself  sue  for  the  protection  of 
the  trust  estate,  notwithstanding  the  beneficial  ownership  of  another. 
In  the  third  edition  of  Pomeroy's  Equity  Jurisprudence,  volume  3, 
section  989,  it  is  said:  "The  estate  of  the  naked  trustee  in  a  passive 
trust,  and  a  fortiori  of  tha  trustee  in  an  active  trust,  is  the  only  legal 
ownership,  although  it  must  be  used  in  equity,  only  for  the  purposes  of 
carrying  out  the  trust  and  protecting  the  rights  of  the  beneficiary. 
The  trustee,  having  the  legal  interest,  is  the  proper  person  to  bring 
actions  at  law,  and  to  do  other  things  which  can  be  done  only  by  one 
having  the  legal  estate." 

The  case  of  Aldridge  v.  Pardee,  24  Texas  Civ.  App.,  254,  was  one  in 
which  the  trustees,  in  whom  was  vested  the  legal  title,  for  the  benefit  of 
certain  named  beneficiaries,  were  permitted  to  maintain  the  action  for 
the  recovery  of  lands  sued  for  in  that  case.  It  was  there  said:  "It  is 
well  settled  that  one  who  has  a  legal  title,  as  mere  naked  trustee,  may 
sue  in  his  own  name,  though  the  equitable  title  be  in  another/9  citing 
numerous  Texas  cases.  A  writ  of  error  was  refused  in  this  case,  and  it 
would  seem  to  support  the  conclusion  to  which  we  have  arrived. 

The  trial  court  erred  in  sustaining  the  special  exception  quoted,  and 
it  is  ordered  that  the  judgment  be  reversed  and  the  cause  remanded  for 
a  new  trial. 

Reversed  and  remanded. 


Fort  Worth  &  Rio  Grande  Railway  Company  v.  B.  W.  Morris. 

Decided  March  23,  1907. 

1. — Railways — Frightened  Hone — Personal  Injuries — Proximate  Cause. 

In  a  suit  against  a  railroad  company  for  personal  injuries  caused  by  a 
horse  becoming  frightened  at  a  car  partially  obstructing  a  street  in  a  town, 
and  running  away,  evidence  considered,  and  held  sufficient  to  justify  the  jury 
in  finding  that  the  defendant  company  was  guilty  of  negligence  in  leaving  the 
car  in  the  street;  that  such  negligence  was  the  proximate  cause  of  the  runaway, 
and  that  plaintiff  was  not  guilty  of  contributory  negligence  in  driving  a  wild 
horse,  or  in  supposing  he  could  control  the  horse  after  it  became  frightened. 


2. — Contributory  Negligence — Burden  of  Proof — Charge. 

On  the  issue  of  contributory  negligence,  a  charge  to  the  effect  that  unless 
contributory  negligence  is  made  to  appear  from  the  evidence  of  the  plaintiff 
the  burden  is  on  the  defendant  to  establish  the  same,  held  correct. 

8. — Damages — Double  Recovery — Charge  Condemned. 

In  a  suit  for  personal  injuries  a  charge  which  authorized  a  recovery  for 
the  time  plaintiff  was  confined  and  unable  to  work  and  also  for  his  diminished 
capacity  to  earn  money,  without  limiting  the  latter  to  the  time  succeeding  the 
period  of  confinement,  is  erroneous  as  allowing  a  double  recovery. 

4. — Expenses — Proof  of  Value. 

In  a  suit  for  personal  injuries  it  is  error  to  allow  a  recovery  for  expenses 
in  the  absence  of  proof  of  their  reasonable  value. 

Appeal  from  the  District  Court  of  Hood  County.    Tried  below  before 
Hon.  W.  J.  Oxford. 
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C.  H.  Yoakum,  West,  Chapman  &  West  and  Theodore  Mack,  for 

appellant. — Where  plaintiff  was  attempting  to  drive  a  horse  and  vehicle 
in  which  he  was  riding  through  an  opening  on  a  public  crossing,  left 
by  freight  cars,  partially  obstructing  the  crossing,  and  the  undisputed 
evidence  shows  that  plaintiff  saw  the  obstruction  and  relative  position 
and  the  condition  of  the  cars  and  knew  that  his  animal  had  just  previous 
thereto  become  frightened  thereat,  rebelled  and  refused  to  be  driven 
through,  and  then  again  persisted  in  attempting  to  force  his  obstreper- 
ous animal  through  the  crossing  opening,  and  the  animal" balked,  re- 
belled and  became  frightened  thereat,  the  voluntary,  independent  act 
upon  plaintiff's  part  in  persisting  in  forcing  his  animal  through  the 
crossing  under  the  circumstances  becomes  a  proximate  cause  of  such 
injuries  as  result  from  the  fright  of  the  horse,  and  recovery  of  damages 
should  therefore  be  denied  for  any  injuries  thus  sustained.  Texas  & 
P.  Ry.  Co.  v.  Bigham,  90  Texas,  223 ;  Brandon  v.  Gulf  City  Mfg.  Co., 
51  Texas,  121;  Neely  v.  Ft.  Worth  &  R.  G.  Rv.,  96  Texas,  274;  Seale 
v.  Gulf,  C.  &  S.  F.  Ry.,  65  Texas,  274,  278 ;  Texas  &  P.  Ry.  v.  Doherty, 
4  Texas  App.  Civ.,  231;  Kelly  v.  Texas  &  P.  Ry.,  97  Texas,  619; 
De  la  Pena  v.  International  &  G.  N".  Ry.,  74  S.  W.  Rep.,  58 ;  Milwaukee 
&  St.  P.  Ry.  v.  Kellogg,  94  U.  S.,  469,  L.  Ed.,  book  24,  p.  256 ;  Cole  v. 
German  Savings  Society,  63  L.  R.  A.,  416;  Smith  v.  County  Ct.  of 
Kanawha,  8  L.  R.  A.,  82. 

Since  plaintiff's  own  act  in  trying  to  force  his  animal  through  the 
opening  was  obviously  and  incontrovertably  fraught  with  danger,  and 
plaintiff  made  no  exertion  to  avoid  it,  but  either  recklessly  or  consciously 
encountered  a  known  danger,  he  took  the  chance  of  escaping  injury,  and- 
it  matters  not  whether  his  act  be  denominated  contributory  negligence 
or  voluntarily  encountering  a  known  danger,  he  is  nevertheless  not  en- 
titled to  recover.  Ft.  Worth  &  R.  G.  Ry.  v.  Robinson,  37  Texas  Civ. 
App.,  465;  99  Texas,  110;  1  Thompson  Com.  Law  of  Neg.,  sec.  187; 
Beach  on  Cont.  Neg.  (2d  ed.),  sec.  9;  Wheat  v.  City  of  St.  Louis,  64 
L.  R.  A.,  292;  Flagg  v.  Chicago,  etc.,  Ry.  Co.  (Mich.),  55  N.  W.  Rep., 
444 ;  Schoenfeld  v.  Milwaukee  City  Ry.,  74  Wis.,  433  (43  N.  W.  Rep., 
162);  Lake  Shore  &  M.  S.  Ry.  v.*  Pinchin,  112  Ind.,  592;  Gosport  v. 
Evans,  112  Ind.,  133. 

A  defendant,  even  though  it  be  a  corporation,  is  not  required  to  reason- 
ably anticipate  or  foresee  more  than  a  plaintiff  of  mature  years  is. 
Hence  if  plaintiff  could  not  reasonably  have  anticipated,  in  the  exercise 
of  ordinary  prudence,  that  a  frightened,  skittish  animal  would  rebel 
at  an  object  he  didn't  like  and  run  away,  etc.,  then  the  defendant  should 
not  in  the  nature  of  things  be  expected  to  anticipate  and  foresee  that 
an  injury  might  result  from  its  mere  passive  negligence  in  leaving  a  car 
in  the  street.  Texas  &  P.  Ry.  Co.  v.  Shoemaker,  98  Texas,  451 ;  Hughes 
v.  Louisville  &  N.  Ry.  (Ky.),  67  S.  W.  Rep.,  984;  Pittsburgh  So.  Ry. 
v.  Taylor,  104  Penn.  St.*  306,  49  Am.  Rep.,  580. 

A  charge  to  the  jury  in  a  personal  injury  suit  which  authorizes  the 
jury  to  award  damages  for  the  reasonable  value  of  plaintiff's  services 
during  the  time  he  was  confined  to  his  bed,  and  also  at  a  compensatory 
stun  for  his  diminished  capacity  to  earn  money,  both  relating  to  damages 
already  accrued,  is  a  license  to  award  double  damages,  calculated  to 
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confuse  and  mislead  the  jury  and  to  increase  the  amount  of  the  recovery 
beyond  the  amount  to  which  plaintiff  is  fairly  entitled.  International 
&  G.  N.  Bv.  v.  Butcher,  98  Texas,  462 ;  Texas  Cent.  By.  v.  Brock,  88 
Texas,  31(f;  Missouri,  K.  &  T.  By.  v.  Hannig,  91  Texas,  347;  Texas 
Brewing  Co.  v.  Dickev,  20  Texas  Civ.  App.,  606;  St.  Louis  S.  W.  By. 
v.  Smith,  63  S.  W.  Bep.,  1064 ;  St.  Louis  S.  W.  Bv.  v.  Highnote,  74  S. 
W.  Bep.,  920;  International  &  G.  N.  Bv.  v.  Startz,"  37  Texas  Civ.  App., 
51;  Bed  Biyer  &  T.  S.  By.  v.  Hughes,  36  Texas  Civ.  App.,  472. 

It  is  error  to  charge  that  the  jury  may  award  plaintiff  the  sum  ex- 
pended for  drug  bills,  without  limiting  the  amount  to  the  reasonable 
value  of  the  drugs  and  medicines  necessarily  used,  the  evidence  not  dis- 
closing that  the  amount  incurred  for  drugs  was  reasonable:  Dallas 
Cons.  El.  St.  By.  Co.  v.  McAllister,  90  S.  W.  Bep.,  933 ;  Northern  Texas 
Traction  Co.  v.  Jamison,  85  S.  W.  Bep.,  305. 

Thp  court  erred  in  the  following  paragraph  of  its  charge  to  the  jury: 
"And  on  the  issue  of  contributory  negligence  you  are  instructed  that 
unless  contributory  negligence  is  made  to  appear  from  the  evidence  of 
plaintiff  and  his  witnesses,  the  burden  is  on  the  defendant  to  establish 
the  defense  of  contributory  negligence."  Texas  &  Pac.  By.  v.  Geiger, 
79  Texas,  13;  Western  U.  Tel.  Co.  v.  Bennett,  1  Texas  Civ.  App.,  560; 
Texas  &  N.  O.  By.  v.  Syfan,  43  S.  \V.  Bep.,  551 ;  Texas  &  Pac.  By.  v. 
Beed,  88  Texas,  447;  Gulf,  C.  &  S.  F.  By.  v.  Hill,  95  Texas,  629; 
Houston  &  T.  C.  By.  v.  Anglin,  89  S.  W.  Bep.,  967 ;  Gulf,  C.  &  S.  F. 
By.  v.  Howard,  96  Texas,  582. 

Where  plaintiff's  evidence  makes  it  necessary  to  explain  his  conduct 
to  exculpate  him  from  the  charge  of  contributory  negligence,  it  is  im- 
proper for  the  court  to  charge  that  the  burden  of  proof  is  upon  defend- 
ant to  establish  the  defense  of  contributory  negligence,  because  such  a 
charge  is  calculated  to  lead  the  jury  to  believe  that  they  should  consider 
alone  the  evidence  offered  by  the  defendant  upon  that  issue.  Gulf,  C.  & 
S.  F.  By.  Co.  v.  Hill,  95  Texas,  629;  Texas  &  Pac.  By.  v.  Beed,  88 
Texas,  447. 

If  persons  are  bound  to  guard  against  frightening  skittish,  vicious, 
timid  and  easily  frightened  horses,  it  will  not  be  possible  to  state  any 
limit  of  precaution  which  will  be  a  protection  against  liability,  because 
the  frightening  of  a  horse  is  a  thing  that  can  not  be  anticipated  and  is 
governed  by  no  known  rules.  Hence,  unless  the  object  at  which  the 
horse  takes  fright  is  so  unusual  or  extraordinary  as  to  have  natural 
tendency  to  frighten  horses  of  ordinary  gentleness  or  training,  no  lia=- 
bility  exists.  Missouri,  K.  &  T.  By.  v.  Jones,  13  Texas  Civ.  App.,  377; 
Sherman,  S.  &  S.  By.  Co.  v.  Bridges,  16  Texas  Civ.  App.,  67:  Hargis 
v.  St.  Louis,  A.  &  T.  By.,  75  Texas,  19 ;  Piollet  v.  Simmers,  106  Pa.  Si, 
95,  51  Am.  Bep.,  496,  %500 ;  Pittsburgh  So.  By.  v.  Taylor,  104  Pa.  St., 
306,  49  Am.  Bep.,  580;  Macomber  v.  Nichols,  22  Am.  Bep.,  526,  34 
Mich.,  212;  Kyne  v.  Wilmington  &  N.  By.,  14  Atl.  Bep.,  922;  Ohio  & 
M.  By.  v.  Trowbridge,  126  Ind.,  391?  26  NV  E.  Bep.,  64;  Beaumont 
Pasture  Co.  v.  Sabine,  etc.,  By.,  41  S.  W.  Bep.,  190;  Patterson  By. 
Ace.  Law,  sec.  148;  Gulf,  C.  &  S.  F.  Bv.  Co.  v.  Johnson,  98  Texas,  79; 
St.  Louis  S.  W.  By.  Co.  v.  Hall,  98  Texas,  488. 

Lon  Morris,  H.  D.  Payne  and  Jno.  J.  Hiner,  for  appellee. — While  the 
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right  and  privilege  is  extended  a  railway  company  to  construct  their 
tracks  across  public  streets  and  roads,  yet  the  right  of  the  public  in  the 
highway  and  street  for  the  purpose  of  travel  is  paramount  to  the  right 
or  convenience  of  the  companies  for  any  other  purpose  than  that  of 
transit.    2  Thompson  on  Neg.,  2d  ed.,  sec.  1350 ;  18  L.  R.  A.,  154. 

The  act  of  appellee  in  coaxing  his  animal  onto  said  crossing  after  she 
had  become  frightened  and  in  trying  to  get  her  to  go  into  the  opening 
between  the  cars,  was  not  such  independent  act  upon  his  part  as  to 
constitute  same  the  proximate  cause  of  the  injury,  nor  such  as  to  pre- 
clude the  jury  from  passing  upon  the  question  as  to  whether  or  not, 
under  all  the  circumstances,  he  acted  as  an  ordinarily  prudent  person 
would  have  acted.  Chicago  &  N.  W.  Ry.  Co.  v.  Prescott,  59  Fed.  Rep., 
237;  Sherman  S.  &  S.  Ry.  Co.  v.  Bridges,  16  Texas  Civ.  App.,  64; 
Missouri,  K.  &  T.  Ry.  Co.  v.  Jones,  13  Texas  Civ.  App.,  376. 

Before  the  appellee  conld  be  precluded  from  a  recovery  herein  on  the 
ground  that  he  encountered  a  known  danger,  the  proof  must  show  that 
he  knew  that  it  was  dangerous  to  attempt  to  make  the  crossing  under 
the  conditions  that  presented  themselves  to  him  and  that  in  so  doing  he 
acted  recklessly  and  in  disregard  for  his  own  safety  and  not  as  an 
ordinarily  prudent  person  would  have  acted,  all  of  which  were  questions 
to  be  passed  upon  by  the  jury.  1  Thompson  Neg.,  (2d  ed.),  sec.  188; 
Houston  &  T.  C.  Ry.  Co.  v.  Dunn,  42  S.  W.  Rep.,  250. 

The  doctrine  of  voluntary  assumption  of  risks  and  encountering  a 
known  danger,  does  not  apply  to  the  case  of  one  who  exercises  ordinary 
care  in  attempting  to  pass  cars  which  wrongfully  obstruct  most  of  the 
street.  Chicago  &  N.  W.  Ry.  Co.  v.  Prescott,  59  Fed.  Rep.,  237,  and  cases 
cited  therein  to  sustain  reasoning  of  court;  1  Thompson  on  Neg.,  sec. 
188  (2d.  ed.). 

Whether  in  any  given  case  the  act  charged  was  negligent,  and  whether 
the  injury  suffered  was,  within  the  relation  of  cause  and  effect,  legally 
attributable  to  it,  are  questions  for  the  jury.  Eames  v.  Texas  &  N.  0. 
Ry.  Co.,  63  Texas,  665 ;  Texas  &  Pac.  Ry.  Co.  v.  Reed,  88  Texas,  439 ; 
Missouri,  K.  &  T.  Ry.  Co.  v.  Rogers,  91  Texas,  56 ;  Jones  v.  George,  61 
Texas,  353.;  Fent  v.  Toledo,  P.  &  W.  Ry.,  59  111.,  349;  Gonzales  v.  City 
of  Galveston,  84  Texas,  3;  Texas  &  Pac.  Ry.  Co.  v.  Garcia,  62  Texas, 
290 ;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Casscamp,  69  Texas,  547 ;  Gulf,  C.  & 
S.  F.  Ry.  Co.  v.  Shieder,  88  Texas,  166 ;  Texas  Mid.  Ry.  Co.  v.  Johnson, 
65  S.  W.  Rep.,  388;  2  Thompson  on  Neg.,  sec.  1915  (2d  ed.) ;  Chicago 
ft  N.  W.  Ry.  Co.  v.  Prescott,  59  Fed.  Rep.,  237 ;  Missouri,  K.  &  T.  Ry. 
Co.  v.  Jones,  13  Texas  Civ.  App.,  377;  Sherman  S.  &  S.  Ry.  Co.  v. 
Bridges,  16  Texas  Civ.  App.,  67 ;  Houston  &  T.  C.  Ry.  Co.  v.  Abrahams, 
40  S.  W.  Rep.,  1034;  St.  Louis  &  S.  W.  Ry.  Co.  v.  Gill,  55  S.  W.  Rep., 
387 ;  Texas  Mid.  Ry.  Co.  v.  Cardwell,  67  S.  W.  Rep.,  158. 

That  the  charge  complained  of  is  not  such  a  charge  as  would  confuse 
the  jury  as  to  the  amount  of  damages  that  the  plaintiff  would  be  entitled 
to  recover  thereunder,  and  is  not  such  as  would  authorize,  or  under  which 
the  jury  could  award,  double  damages.  Knittel  v.  Schmidt,  16  Texas 
Civ.  App.,  10;  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Waldo,  32  S.  W.  Rep., 
783 ;  San  Antonio  &  A.  P.  Ry.  Co.  v.  Weigers,  22  Texas  Civ.  App.,  348 ; 
Texas  Cent.  Ry.  Co.  v.  Brock,  30  S.  W.  Rep.,  277;  Missouri,  K.  &  T.  Ry. 
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Co.  v.  McGlamory,  34  S.  W.  Bep.,  361 ;  Central  Texas  Ry.  Co.  v.  Luther, 
74  S.  W.  Rep.,  589. 

STEPHENS,  Associate  Justice. — On  the  last  day  of  January, 
1905,  in  the  town  of  Granbury,  appellee  was  seriously  injured  in  a  run- 
away accident,  and  in  September  following  brought  suit  for  damages 
against  appellant,  which  resulted,  April  19,  1906,  in  a  verdict  and  judg- 
ment in  his  favor  for  five  thousand  dollars,  from  which  this  appeal  is 
prosecuted.  Appellant  was  held  liable  for  the  accident  because  of  its 
negligence  in  partially  obstructing  Crockett  Street  in  said  town  with  one 
of  its  box  cars,  which  so  frightened  the  animal  appellee  was  driving — 
a  mare — as  to  cause  her  to  run  away.  In  the  effort  to  save  himself 
appellee  jumped  from  the  buggy  in  which  he  was  riding  and  sustained 
the  injuries  complained  of.  Crockett  Street  was  fifty  feet  wide  and  the 
car  extended  out  into  the  street  about  two  thirds  of  its  width,  but  left 
a  space  between  it  and  the  cars  on  the  opposite  side  of  the  street  wide 
enough  for  two  buggies  to  pass.  Appellee  was  driving  along  this  street 
toward  the  railway  crossing,  expecting  to  pass  through  this  opening 
between  the  cars,  and  when  he  reached  the  first  track,  which  was  about 
twenty  feet  from  the  one  on  which  the  car  stood  in  the  street,  he  saw  that 
his  mare  did  not  like  the  situation  and,  to  use  his  own  language,  "turned 
her  clear  around,"  and  "headed  her  right  into  the  opening."  As  others 
saw  it,  the  mare  at  this  point  whirled  around  and  after  being  brought 
back  facing  the  opening  and  urged  forward  whirled  again  and  ran  off. 
Appellee  thus  describes  what  occurred  when  he  reached  the  crossing: 

"The  animal  was  going  right  towards  the  end  of  this  car  and  when  she 
got  right  close  up  to  the  track  she  didn't  want  to  go,  she  wanted  to  go  to 
the  right  and  I  let  her  do  so  and  turned  her  right  around  and  brought 
her  back  facing  that  opening  and  then  my  recollection  is  I  stopped  her 
and  coaxed  her  then  and  she  walked  right  along  until  she  crossed  the 
first  track  and  there  is  where  she  stopped.  She  was  up  pretty  close  to 
the  car  when  she  got  scared,  the  buggy  was  up  across  the  first  track  but 
I  can  not  say  whether  the  hind  wheels  were  over  or  not.  The  front 
wheels  and  the  animal  were  over  and  when  she  turned  she  swaved  a  little 
to  the  left  and  then  she  just  fell  right  back  and  wheeled  to  the  right  and 
I  think  the  fore  wheel  of  the  buggy  caught  in  the  track  there  in  a  kind 
of  a  cramp." 

The  head  of  the  mare  was  then  from  five  to  ten  feet  from  the  opening. 
Appellee  had  been  driving  the  mare  about  a  month  and  considered  her 
gentle  and  thought  he  could  control  her  and  go  safely  through  the  open- 
ing, as  others  were  doing,  although  he  admitted  that  on  a  former  oc- 
casion, when  there  was  no  car  in  the  street,  a  section  hand  had  led  her 
across  the  railway  tracks  at  this  point,  though  appellee  did  not  consider 
it  necessary,  and  on  that  morning  that  she  had  shied  at  a  woman  with 
an  umbrella.  According  to  the  testimony  of  the  former  owner  of  the 
mare  she  was  entirely  gentle  and  safe  and  had  been  so  represented  to 
appellee  when  he  bought  her,  about  one  month  prior  to  the  accident. 
By  traveling  Houston  Street,  which  is  the  next  street  west  of  Crockett 
and  which  is  also  crossed  by  the  railway,  appellee  would  not  have  en- 
countered any  obstructions  at  the  crossing  there.  Indeed,  he  had  just 
left  this  street  and  gone  across  to  Crockett  Street,  coming  into  it  at  or 
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near  the  crossing,  which,  however,  was  the  usual  course  for  the  journey 
he  was  then  making. 

The  main  contention  of  appellant  is  that  the  court  should  have  in- 
structed a  verdict  in  its  favor  because  of  appellee's  effort  to  force  his 
mare  through  the  opening  between  the  cars  after  he  saw  that  she  had 
become  frightened,  which  is  put  forward  as  the  proximate  cause  of  the 
injury  instead  of  its  negligence  in  leaving  the  car  in  the  street.  But 
we  do  not  so  interpret  the  law  of  proximate  cause.  At  all  events,  no 
such  application  of  it  was  made  in  the  following  analogous  cases: 
Sherman  S.  &  S.  Ry.  v.  Bridges,  16  Texas  Civ.  App.,  67 ;  Pecos  &  N.  T. 
Ry.  Co.  v.  Bowman,  78  S.  W.  Rep.,  22;  Missouri,  K.  &  T.  Ry.  v.  Jones, 
13  Texas  Civ.  App.,  377.  For  an  interesting  discussion  of  the  question, 
see  Chicago  &  N.  W.  Ry.  Co.  v.  Prescott,  59  Fed.  Rep.,  237.  See,  also, 
the  lucid  opinion  of  Chief  Justice  Gaines  in  Texas  &  P.  Ry.  Co.  v. 
Bigham,  90  Texas,  223,  though  it  has  always  seemed  to  us  that  the 
principle  so  well  treated  in  that  opinion  was  misapplied  in  that  par- 
ticular, case.  We  will  not  undertake  to  reproduce  the  discussions  con- 
tained in  the  opinions  cited,  but  will  notice  briefly  the  feature  of  this 
case  so  persistently  urged  by  appellant,  namely,  that  appellee  in  trying 
to  force  his  mare  through  the  opening  between  the  cars  after  she  became 
frightened  voluntarily  encountered  known  danger  and  took  the  chance 
of  escaping  injury.  One  answer  to  this  is  that  the  evidence  did  not 
conclusively  show  that  the  danger  was  known  to  appellee.  His  testimony 
was  to  the  contrary.  True,  he  knew  that  the  mare  he  was  driving  was 
afraid  to  pass  between  the  cars,  but  it  does  not  follow  from  this  that 
he  knew  it  to  be  dangerous  to  urge  her  forward.  If  he  believed  and 
had  good  reason  to  believe,  9s  some  of  the  evidence  tended  to  prove, 
that  the  mare  was  of  a  gentle  disposition  and  manageable  even  when 
frightened,  although  mistaken  in  this,  it  can  hardly  be  said  that  he 
encountered  a  known  danger,  or  at  least  that  he  acted  as  a  person  of 
ordinary  prudence  would  not  have  done.  A  traveler  is  not  required  to 
give  up  the  use  of  a  street  in  such  case,  but  may  assume  some  risk  with 
impunity,  especially  where,  as  here,  the  situation  itself  amounts  to  an 
invitation  to  use  it. 

But  it  is  insisted  that,  with  the  situation  before  him,  if  appellee  can 
be  excused  for  not  anticipating  that  the  mare  would  run  away  in  spite 
of  his  efforts  to  control  her,  appellant  should  also  be  excused  for  not 
contemplating  that  result.  The  explanation  of  this  paradox  is  perhaps 
to  be  found  in  the  differing  situations  of  the  parties.  The  partial  ob- 
struction of  the  street  with  a  box  car  in  such  manner  as  to  frierhten 
horses  of  gentle  or  supposed  gentle  disposition  would  tend  to  prove 
negligence  on  the  part  of  appellant,  and  it  must  be  held  to  have  con- 
templated not  only  that  such  horses  might  become  frightened  but  also 
that  they  might  become  unmanageable  and  run  away,  these  being  the 
natural  consequences  of  such  an  act  of  negligence,  or  at  least  a  jury 
might  so  find.  On  the  other  hand,  a  traveler  on  the  street  whose  horse 
takes  fright  at  such  an  object  may  reasonably,  but  erroneously,  conclude 
that  he  can  safely  manage  him,  and  this,  too,  perhaps,  the  wrongdoer 
may  be  held  to  have  contemplated  as  a  natural  consequence  of  his  act 
of  negligence.  In  the  nature  of  things  no  one  can  know  what  a  fright- 
ened horse  will  do,  and  if  the  condition  of  fright  is  brought  about  by 
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I:  .'*  E^n  k>>*<rd  that  ti*  eriir*::*  d;i  not  warrant  the  verdict,  bet 
we  £r-4  :r>&:  it  t^i^rd  to  proTe  ani  warranted  the  jury  in  finding,  (1) 
tr.at  app*..a&:  was  g-... :j  of  n-^-z^t:-:*  i^  leaving  tie  car  in  the  street; 
(Z)  that  tr-j*  was  the  pr^ii^a:*  ca-*  of  the  nmaway,  and  (3)  that 
apr^-h^  was  not  g~^~~j  of  crntrtfc-tory  negligence — either  in  driving  a 
*..d  hor*e  or  in  acting  on  the  a—tim  prion  that  he  could  control  the 
animaL  The  charge  submitting  these  issues  we  approve  and  also  the 
action  of  the  court  in  refusir^g  numerous  special  charges.  The  charge 
principal! j  objected  to  was  the  following:  ~And  on  the  issue  of  con- 
tributory neg.igence  yon  are  instructed  that  unless  contributory  negli- 
gence is  made  to  appear  from  the  evidence  of  plaintiff  and  his  witnesses, 
the  harden  is  on  the  defendant  to  establish  the  defense  of  contributory 
negligence."  But  we  think  the  court  had  authority  for  this  charge  in 
Texas  k  Pac.  By.  r.  Beed,  88  Texas,  447. 

This  brings  us  to  the  question  of  the  measure  of  damages,  and  here 
we  are  constrained  by  opinion  in  International  &  6.  X.  By.  Co.  v. 
Butcher,  98  Texas,  462,  which  seems  distinctly  in  point,  to  hold  that 
the  following  charge  is  subject  to  the  objection  that  it  authorized  the 
recovery  of  double  damages:  "If,  under  the  evidence  and  law  in  this 
case,  you  should  find  for  the  plaintiff,  you  will  assess  his  damages  at 
such  a  sum  of  money,  paid  now,  as  you  believe  from  the  evidence  will 
compensate  him  for  the  physical  pain  and  mental  suffering  you  find  that 
he  has  undergone  because  of  said  injury.  And  also  at  such  a  sum  of 
money  as  you  believe  from  the  evidence  to  be  the  reasonable  value  of 
plaintiffs  services  during  the  time  he  was  confined  to  his  bed  and  room 
and  was  totally  disabled  from  work  on  account  of  said  injuries.  And 
also  at  such  a  sum  of  money  as  will  reasonably  compensate  the  plaintiff 
for  his  diminished  capacity  to  earn  money,  if  any,  and  also  at  such 
sum  of  money  as  you  believe  from  the  evidence  the  plaintiff  has  nec- 
essarily expended  for  drugs,  medicine  and  doctors'  bills  because  of  said 
injury,  if  you  find  said  doctor's  bill  a  reasonable  charge  for  the  services 
necessarily  rendered." 

This  charge  in  terms  directed  the  jury,  not  simply  what  to  consider  in 
assessing  the  damages,  but  to  assess  the  damages  so  as  to  compensate 
appellee  for  the  reasonable  value  of  his  "services  during  the  time  he  was 
confined  to  his  bed  and  room  and  was  totally  disabled  from  work  on 
account  of  said  injuries,"  and  also  at  such  sum  of  money  as  would 
reasonably  compensate  him  for  his  "diminished  capacity  to  earn  money," 
without  limiting  the  latter  clause  of  the  charge  to  the  time  succeeding 
the  period  of  his  confinement  and  total  disability,  which  was  alleged 
in  the  amended  petition,  on  which  the  case  was  tried,  to  be  seven  months 
of  the  reasonable  value  of  seven  hundred  and  fifty  dollars.  We  have  no 
doubt  the  district  judge  meant  to  exclude  this  period  and  it  may  be  that 
the  jury  placed  that  construction  on  the  charge,  but  it  must  also  be  con- 
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ceded  that  the  language  admitted  of  a  different  construction.  In  view 
of  this  and  of  the  opinion  so  much  in  point  in  the  late  case  above  cited, 
we  sustain  the  assignment  complaining  of  this  charge,  and  also  the 
assignment  complaining  of  that  part  of  the  charge  quoted  in  which  the 
sum  of  money  expended  for  drugs  was  submitted  as  an  item  of  recovery, 
there  being  no  evidence  that  the  amount  claimed,  seventy-five  dollars, 
was  reasonable.  However,  we  are  of  opinion  that  these  errors  may  be 
cured  by  remittitur  of  the  aggregate  sum  of  these  two  items,  to  wit, 
eight  hundred  and  twenty-five  dollars,  and  if  within  twenty  days  appellee 
shall  file  such  remittitur  the  judgment  will  be  reformed  and  affirmed  ac- 
cordingly, with  costs  of  appeal  taxed  against  him;  otherwise  the  judg- 
ment will  be  reversed  and  the  cause  remanded  for  a  new  trial. 

Affirmed  on  remittitur. 

Chief  Justice  Conner  not  sitting. 

Writ  of  error  refused. 


E.  Y.  Brown  v.  S.  A.  Bash. 

Decided  March  23,  1907. 

Plea  of  Payment — Statute  Construed. 

Although  a  plea  of  payment  might  not  be  as  specific  as  required  by  article 
1266,  Revised  Statutes,  still,  after  a  case  has  been  once  tried  on  such  issue  and 
an  appeal  and  reversal  had,  an  attack  upon  such  plea  for  the  first  time  on 
the  ground  of  insufficiency,  comes  too  late,  the  plaintiff  having  full  notice  of 
the  character  of  payment  to  be  prftven. 

Appeal  from  the  District  Court  of  Hood  County.  Tried  below  before 
Hon.  W.  J.  Oxford. 

John  Hiner,  H.  P.  Brown  and  J.  F.  Henry,  for  appellant, 

H .  D.  Payne,  for  appellee. 

SPEER,  Associate  Justice. — This  case  was  once  before  appealed  to 
this  court  and  will  be  found  reported  in  89  S.  W.  Rep.,  438.  On  the 
last  trial  judgment  again  went  in  favor  of  the  defendant,  Rash,  and  the 
plaintiff,  Brown,  again  appeals. 

Practically  the  only  question  presented  on  this  appeal  arises  on  the 
issue  of  payment  tendered  by  the  appellee.  The  only  matter  involved 
on  the  last  trial  was  the  right  to  the  twenty  acres  against  which  appellant 
asserted  a  lien  by  reason  vt  having  advanced  to  appellee  the  money 
with  which  to  discharge  an  existing  vendor's  lien.  The  trial  court 
instructed  the  jury  in  effect  that  the  plaintiff  should  recover  if  he  ad- 
vanced the  two  hundred  and  nine  dollars  to  the  defendant  upon  an  agree- 
ment that  the  land  in  controversy  should  be  conveyed  to  him  in  payment, 
and  that  their  verdict  would  be  for  the  defendant  if  the  agreement  was 
that  he,  the  defendant,  should  convey  to  plaintiff  other  land  in  payment 
or  otherwise  repay  said  sum. 

The  plea  of  payment  interposed  by  appellee,  which  is  now  for  the  first 
time  attacked  by  appellant,  is  in  sufficient  compliance  with  article  1266, 
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Texas  Civil  Statutes,  to  admit  the  proof  of  W^^^  fe_  TJl 
article  referred  to  only  required  that  such  payment  "be  so  ifW^ 
particularly  described  in  the  plea  as  to  give  ^V^f^f^^l 
the  character  thereof."  Certainly  the  purposes  of  the  stetute  have  teen 
met  when  a  case  has  been  once  tried  upon  that  issue  and  u ,  app<*l  and 
reversal  had,  as  is  the  case  here,  even  though  the  plea  itself  be  most 

^Thfcourt  committed  no  error  in  submitting  the  issue  of  payment, 
since,  as  just  shown,  the  issue  was  raised  by  the  pl^ngs^  "*"  « 
hold/supported  by  the  testimony  of  appellee.  While  **W^ 
testimony  was  not  as  satisfactory  in  this  particular  as  it  mign .have 
been  it  nevertheless  was  sufficient  to  authorize  the  submission  of  tne 
issue  and  to  support  the  jury's  implied  finding  thereon. 
We  find  no  error  in  the  judgment,  and  it  is  therefore  affirn^rfmkJ 

Writ  of  error  refused. 


Richard  Malone,  Receiver,  v.  D.  E.  Johnson  et  al. 

Decided  March  23,  1907. 

1.— Final  Judgment— Test— Receivership. 

A  judgment  which  disposes  of  all  the  parties  and  issues  ta*d™*>"f 
provides  appropriate  methods  and  means  of  its  execution,  is  *  ™U  «T^IS 
Such  a  judgment  would  sustain  the  jurisdiction  of  an  Appellate  Court  and 
this  seems  to  be  the  test  as  to  whether  a  judgment  is  final  or  mUrioeato^ 
The  fact  that  the  cause  in  which  the  judgment  was  rendered  was  retained  upon 
the  docket  of  the  court  for  the  purpose  of  carrying  it  into  effect  and  winaing 
up  the  business  of  a  receivership,  does  not  affect  the  question. 

2. — Foreign  Receiver — Right  to  Sue. 

A  receiver  is  an  officer  of  the  court  which  appoints  him,  and  consequently . 
he  can  not  act  in  his  official  capacity  outside  the  jurisdiction  of   such  court. 
Hence   a    receiver   of   a   defunct   foreign   corporation    appointed   by    a   court   oi 
another  State  has  no  standing  as  receiver  in  the  courts  of  this  State. 

3. — Final  Judgment — Attack. 

A  final  judgment,  after  the  expiration  of  the  term  at  whieh  it  was  ren- 
dered, can  only  be  attacked  by  an  original  suit  or  bill  of  review  for  that  purpose. 

4. — Orders  of  Court — Farty — Estoppel. 

A  party  to  a  suit  is  not  estopped  from  objecting  to  the  maintenance  of 
a  suit  by  a  foreign  receiver  in  his  official  capacity,  by  an  order  of  the  court, 
made  without  objection  on  his  part,  in  no  way  affecting  the  merits  of  the  con- 
troversy between  the  parties,  and  simply  intended  for  the  preservation  of  the 
property  in  controversy. 

5. — Suit — Nonresident  Farty — Rights. 

A  nonresident  party  to  a  suit  may  object  to  a  foreign  receiver  maintaining 
a  suit  in  this  State  in  his  official  capacity. 

Error  from  the  District  Court  of  Dallas  County.     Tried  below  before 
Hon.  Richard  Morgan. 

John  F.  Shafroth  and  Hill  &  Ddbney,  for  plaintiff  in  error. — A  judg- 
ment is  not  final  which  does  not  dispose  entirely  of  all  the  issues  in  a 
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case,  or  which  might  have,  under  the  pleadings,  been  determined  by  said 
judgment.  A  judgment  retaining  a  cause  upon  the  docket  for  further 
proceedings,  and  also  providing  that  the  parties  thereto  shall  not  receive 
the  fruits  of  said  judgment  until  further  adjudication  and  orders  of  the 
court,  is  not  a  final  judgment,  as.it  does  not  so  entirely  and  finally  dis- 
pose of  all  issues.  Lynn  v.  Arambould,  55  Texas,  611;  Masterson  v. 
Williams,  11  S.  W.  Rep.,  531;  Frank  v.  Tatum,  20  S.  W.  Rep.,  870; 
Burch  v.  Burch,  28  S.  W.  Rep.,  828 ;  Otto  v.  Half!,  32  S.  W.  Rep.,  1052 ; 
American  Machine  Co.  v.  Crockett,  49  S.  W.  Rep.,  252 ;  Davis  v.  Martin, 
53  S.  W.  Rep.,  599 ;  Wadley  v.  Johnson,  2  Posey  TJ.  C,  740 ;  see  especi- 
ally Williams  v.  Field,  60  Am.  Dec.,  426  (2  Wis.,  421),  and  notes  and 
authorities  cited. 

As  to  what  constitutes  final  judgment,  see:  Philipowski  v.  Spencer, 
63  Texas,  604;  American  Freehold  Mtg.  Co.  v.  Macdonell,  93  Texas, 
405;  James  v.  James,  81  Texas,  380,  381;  Merle  v.  Andrews,  4  Texas, 
208;  White  v.  Mitchell,  60  Texas,  165;  Redus  v.  Burnett,  59  Texas, 
577 ;  Harmon  v.  Bynum,  40  Texas,  332 ;  Martin  v.  Crow,  28  Texas,  614, 
17  Texas,  277,  7  Texas,  193;  Garza  v.  Baker,  58  Texas,  487;  Simpson  v. 
Bennett,  42  Texas,  241. 

The  court  erred  in  holding  that  R.  H.  Malone,  being  a  foreign  receiver, 
has  no  capacity  to  sue  herein,  because  it  appears  that  the  rights  of  no 
citizens  of  Texas  would  be  affected  by  allowing  him  to  sue  herein,  no 
citizen  of  Texas  being  a  claimant  to  any  part  of  the  fund  in  litigation, 
and  said  Malone  was  authorized  to  bring  this  suit  by  the  court  appointing 
him  receiver  in  Colorado,  and  was  also  authorized  to  intervene  and  sue 
in  this  case  by  this  court.  Boulware  v.  Davis  (Ala.),  9  L.  R.  A.,  603; 
Gilman  v.  Hudson  River  Boot  &  Shoe  Co.,  23  L.  R.  A.,  52  (Wis.),  see 
notes  p.  54;  8  So.  Rep.,  84  (90  Ala.,  207) ;  18  Atl.  Rep.,  234  (45  N.  J. 
"E.,  614);  53  N.  W.  Rep.,  713  (51  Minn.);  54  N.  W.  Rep.,  395  (84 
Wis.,  60) ;  23  Atl.  Rep.,  813  (49  N.  J.  E.,  48) ;  30  Pac.  Rep.,  163 
(Kas.) ;  25  N.  E.  Rep.,  198  (123  N.  Y.) ;  14  N.  Y.  S.,  873;  64  1ST.  W. 
Rep.,  751;  70  S.  W.  Rep.,  197  (24  Ky.  L.,  870) ;  50  N.  W.  Rep.,  893; 
55  Fed.  Rep.,  892;  129  Fed.  Rep.,  570  (Idaho);  22  Pac.  Rep.,  892; 
36  S.  E.  Rep.,  35 ;  86  N.  W.  Rep.,  649 ;  43  S.  W.  Rep.,  234 ;  40  Atl. 
Rep.,  275;  48  N.  Y.  S.,  967;  80  Fed.  Rep.,  759;  Beach  on  Rec,  sec. 
682;  High  on  Beer's,  sec.  241;  6  Thompson  on  Corp.,  sec.  7339,  and 
following. 

An  objection  to  the  capacity  in  which  a  party  sues  is  a  dilatory  plea 
and  must  be  advanced  at  the  first  seasonable  opportunity  after  said 
party  becomes  a  party  to  the  cause.  Such  a  plea  is  waived  and  is  not 
in  due  order  of  pleading  if  not  filed  and  presented  to  the  attention  of 
the  court  before  pleadings  upon  the  merits  and  before  action  is  had  by 
the  court  upon  other  questions,  and  such  a  plea  is  particularly  not  season- 
able when  advanced  after  the  expiration  of  the  first  term  at  which  the 
same  might  have  been  presented  and  after  orders  made  by  the  court  dis- 
posing of  other  issues  in  the  case  in  whole  or  part.  Rev.  Stats.,  1262- 
1268;  Rule  24,  Dist.  Court;  Horan  v.  Wahrenberger,  9  Texas,  313; 
Compton  v.  Western  Stage  Co.,  25  Texas  Sup.,  77;  Evans  v.  Pigg,  28 
Texas,  586;  Abb  v.  Bloomfield,  6  Texas,  263;  Meyer  v.  Smith,  21  S.  W. 
Rep.,  996;  Slaughter  v.  Moore,  42  S.  W.  Rep.,  373;  Allen  v.  Read,  66 
Texas,  16;  Davis  v.  Texas  &  P.  Ry.,  34  S.  W.  Rep.,  144;  Howard  v. 
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Britton,  71  Texas,  286;  Bonner  v.  Ogilvie,  58  S.  W.  Rep.,  1027;  De 
La  Vega  v.  League,  64  Texas,  215;  Graham  v.  McCarty,  69  Texas,  323; 
Hoffman  v.  Cleburne  B.  &  L.  Ass'n,  85  Texas,  409;  Waco  Ice  Co.  v. 
Wiggins,  32  S.  W.  Rep.,  58;  Galveston  Co.  v.  Noble,  56  Texas,  576; 
Chatham  Machine  Co.  v.  Smith,  44  S.  W.  Rep.,  593. 

Arthur  Ponsford  and  Thompson  &  Thompson,  for  defendant  in  error. 
— A  decree  is  final  which  disposes  of  all  the  matters  in  controversy  as  to 
all  the  parties,  although  the  cause  is  left  open  for  the  rendition  of  such 
further  orders  as  to  the  court  may  seem  meet,  proper  and  necessary 
relative  to  the  receivership  therein,  and  a  final  sale  of  the  assets  in  the 
hands  of  the  receiver  and  for  final  disposition  of  the  cause.  Merle  v. 
Andrews,  4  Texas,  200;  Gulf  Rv.  Co.  v.  Ft.  Worth  &  N.  O.  Rv.  Co., 
68  Texas,  104;  Graham  v.  Coolidge,  70  S.  W.  Rep.,  231;  Ragsdale  v. 
Green,  36  Texas,  193  (the  above  case  cites  9  Texas,  59,  8  Texas,  341, 
17  Texas,  120, 18  Texas,  132) ;  Bass  v.  Hayes,  38  Texas,  131;  Eddleman 
v.  McGlathery,  74  Texas,  280  (in  this  case  Judge  Gaines  delivered  the 
opinion  and  cites  with  approval  Ragsdale  v.  Green,  36  Texas,  193,  46 
Texas,  486,  42  Texas,  256,  17  Texas,  107) ;  McLane  v.  San  Antonio 
Natfl  Bank,  68  S.  W.  Rep.,  63,  and  cases  there  cited ;  Abbott  v.  Poster, 
62  S.  W.  Rep.,  121;  Johnson  v.  Templeton,  60  Texas,  238;  Perdew  v. 
Davis,  31  Texas,  491;  Roan  v.  State,  65  S.  W.  Rep.,  1068;  17  Am.  and 
Eng.  Ency.  of  Law,  816. 

Richard  H.  Malone,  a  nonresident  foreign  receiver  of  a  foreign  cor- 
poration, can  not  by  a  socalled  petition  of  intervention  filed  in  this  cause 
at  a  subsequent  term  of  court,  vacate  and  set  aside  the  judgment  rendered 
in  this  cause  at  a  former  term.  Moseby  v.  Burrow,  52  Texas,  403; 
Moreau  v.  DuBellet,  27  S.  W.  Rep.,  503;  Kellogg  v.  Lewis,  40  S.  W.  Rep., 
323;  Booth  v.  Clark,  17  Howard,  332;  15  Lawyers'  Report,  164;  High 
on  Receivers,  239;  23  Am.  and  Eng.  Ency.  of  Law,  1107;  art  1466, 
Rev.  Stats,  of  Texas;  art.  1467,  Rev.  Stats,  of  Texas;  art.  1487,  Rev. 
Stats,  of  Texas;  Pool  v.  Farmers'  Loan  &  Trust  Co.,  27  S.  W.  Rep., 
744;  Texas  &  P.  Ry.  Co.  v.  Gay,  27  S.  W.  Rep.,  742;  Hynes  v.  Winston, 
54  S.  W.  Rep.,  1069,  and  cases  cited.  (This  case  holds  that  a  foreign 
administrator  can  not  sue  in  Texas.    The  principle  is  analogous.) 

TALBOT,  Associate  Justice. — On  August  15,  1904,  A.  D.  Snod- 
grass  brought  suit  against  the  Fidelity  Savings  Association,  a  private 
corporation,  organized  under  the  laws  of  Texas  and  doing  business  at 
Dallas,  Texas,  alleging,  in  substance,  among  other  things,  that  he  was 
owner  and  holder*  of  certain  investment  certificates  issued  by  said  associa- 
tion for  the  sum  of  $1,000  each,  with  interest  coupons  attached;  that 
said  defendant  association,  on  the  6th  day  of  June,  1899,  executed  a  trust 
agreement  to  one  Major  Bert  Johnson,  as  trustee,  for  the  purpose  of 
securing  not  over  $500,000  of  investment  certificates  to  be  issued  by  it, 
which  were  to  be  secured  by  a  deposit  of  promissory  notes  secured  by 
real  estate  mortgages  or  deeds  of  trust,  etc.;  that  the  trust  agreement 
provided  that  in  case  of  default  in  the  payment  of  interest  on  the 
principal,  when  due,  or  should  the  securities  be  reduced  below  ninety 
percent  of  the  amount  required  to  be  on  deposit,  or  in  case  of  the  failure 
of  defendant  to  perform  any  of  the  covenants  contained  in  the  said 
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trust  agreement,  then  the  trustee  should  notify  the  association  to 
comply  with  the  contract  and  supply  the  deficiency,  and  in  the  event  of 
a  failure  to  do  so  for  sixty  days,  etc.,  the  trustee  should  proceed  to  sell 
the  securities  in  his  hands,  and  enforce  said  agreement  and  pledge; 
that  upon  default  in  said  trust  agreement  any  holder  of  said  investment 
certificates  thereby  secured  might  declare  the  same  due  and  payable; 
and  that  the  Fidelity  Savings  Association  of  Denver,  Colorado,  a  cor- 
poration of  that  State,  by  and  with  the  consent  of  the  holders  of  three- 
fourths  of  said  certificates,  might  substitute  a  new  trustee,  who  should 
receive  possession  of  the  securities  deposited  under  the  said  trust  agree- 
ment and  execute  the  same;  that  Johnson  resigned  as  trustee,  and  under 
the  terms  of  said  agreement,  J.  J.  Eckford  of  Dallas,  Texas,  on  July 
13,  1904,  was  appointed  trustee  thereunder;  that  he  accepted  the  trust 
and  received  and  then  held  all  the  securities  deposited  by  virtue  of  said 
trust  agreement;  that  at  the  date  of  the  acceptance  of  said  trust  by 
Eckford  there  were  outstanding  investment  certificates  issued  by  the 
Fidelity  Savings  Association,  defendant,  exclusive  of  interest,  aggregat- 
ing $176,530,  which  were  variously  numbered,  bearing  different  dates 
and  for  various  amounts.  It  was  further  alleged  that  the  interest 
coupons  attached  to  the  investment  certificates  held  by  the  said  Snod- 
grass  were  due  and  unpaid  and  in  default  for  more  than  thirty  days. 
The  said  Snodgrass  prayed  that  he  have  judgment  against  the  said 
defendant,  The  Fidelity  Savings  Association  of  Dallas,  for  the  amount 
of  the  investment  certificates  held  by  him,  for  a  foreclosure  of  the  "trust 
agreement"  lien  upon  the  securities  in  the  hands  of  the  trustee  and  for 
the  appointment  of  a  receiver  to  take  charge  of  said  securities  and  apply 
the  proceeds  thereof  to  the  payment  of  said  certificates.  On  October  31, 
1904,  J.  C.  Helm  and  Richard  Malone,  the  latter  being  the  plaintiff  in 
error  herein,  as  receivers  of  The  Fidelity  Savings  Association,  a  corpora- 
tion, as  stated,  of  Denver,  Colorado,  with  permission  of  the  court,  inter- 
vened, alleging  that  they  were  such  receivers  by  appointment  of  the 
District  Court  of  the  county  of  Denver  in  said  State  of  Colorado; 
that  as  receivers  of  said  Fidelity  Savings  Association  of  Denver,  they 
were  holders  of  certain  investment  certificates  issued  by  The  Fidelity 
Savings  Association  of  Dallas,  aggregating  the  sum  of  $70,390.  That 
the  interest  on  said  certificates  was  in  default  and  various  conditions 
of  the  said  trust  agreement  had  been  broken,  and  prayed  judgment  for 
said  debt,  with  interest,  costs  and  a  foreclosure  of  the  said  trust  agree- 
ment lien,  and  that  the  proceeds  of  the  securities  embraced  in  said  trust 
agreement  be  applied  pro  rata  amongst  the  holders  of  the  investment 
certificates.  On  the  same  day,  October  31,  1904,  defendant  in  error 
herein,  D.  E.  Johnson,  intervened  in  said  suit  of  Snodgrass  against  The 
Fidelity  Savings  Association  of  Dallas,  alleging  that  he  was  the  owner 
and  holder  of  investment  certificates  issued  by  said  last  named  associa- 
tion, aggregating  the  sum  of  $64,140,  and  default  in  the  payment  of  the 
interest  due  thereon.  He  further  alleged  that  the  sum  of  $490  had  been 
paid  to  J.  J.  Eckford  July  15,  1904,  as  interest  on  his  certificates  and 
prayed  for  an  order  directing  the  receiver  to  pay  said  sum  to  him.  There 
were  some  other  interventions,  which  it  is  not  necessary  to  name. 

On  November  2, 1904,  during  the  regular  October  term  of  the  District 
Court  of  Dallas  County,  which  ended  on  the  30th  day  of  December,  1904, 
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the  said  cause  of  Snodgrass  came  on  to  be  heard  upon  the  appearance  of 
the  plaintiff,  defendant  and  the  interveners,  and  judgment  was  duly 
entered  by  the  court  in  favor  of  plaintiff  and  each  intervener  against  the 
defendant,  The  Fidelity  Savings  Association  of  Dallas,  for  the  sums 
sued  for  by  them  respectively,  together  with  a  foreclosure  of  the  trust 
agreement.  It  was  further  adjudged  that  plaintiff  Snodgrass  had  a  prior 
lien  for  the  interest  coupons  which  became  due  July  15,  1904,  on  bonds 
or  certificates  held  by  him,  aggregating  $120 ;  and  that  D.  E.  Johnson  had 
a  like  priority  on  account  of  interest  coupons  which  fell  due  on  that  date 
on  bonds  held  by  him  amounting  to  the  sum  of  $370,  and  J.  J.  Eckford 
was  directed  to  pay  these  sums  forthwith  out  of  the  funds  in  his  hands 
as  receiver.  No  appeal  or  writ  of  error  was  prosecuted  from  this  judg- 
ment, and  very  shortly  after  its  rendition,  J.  J.  Eckford,  receiver,  began 
to  execute  it.  On  January  13,  1905,  at  the  January  term  of  said  District 
Court  of  Dallas  County,  and  after  the  receiver  had  paid  to  Snodgrass 
and  Johnson,  respectively,  the  $120  and  $370  priorities,  and  had  paid 
to  plaintiff  in  error  Malone  and  to  Snodgrass  and  the  other  interveners 
about  twenty-five  percent  of  their  respective  judgments,  the  said  Malone 
filed  in  said  District  Court,  as  the  sole  receiver  of  the  said  Fidelity  Sav- 
ings Association  of  Denver,  Colorado,  a  petition  purporting  to  be  an 
intervention  in  the  said  original  suit  of  A.  D.  Snodgrass  v.  Fidelity 
Savings  Association  of  Dallas,  wherein,  as  such  receiver,  he  sought  to 
have  the  judgment  rendered  at  the  October  term  of  said  court,  1904, 
in  favor  of  the  said  Snodgrass  and  Johnson,  set  aside  and  himself,  as 
such  receiver,  adjudged  to  be  the  owner  of  said  bonds  or  certificates,  upon 
which  Snodgrass  and  Johnson  had  recovered  judgment,  upon  the  ground 
that  the  said  Snodgrass  and  Johnson,  by  conspiracy  and  fraud,  which 
had  just  come  to  his  knowledge,  had  acquired  said  bonds  and  were  not 
the  owners  or  bona  fide  holders  thereof,  but  that  he,  as  such  receiver, 
was  the  real  owner  of  said  bonds.  He  further  prayed  that  Snodgrass 
and  Johnson  be  required  to  refund  the  money  they  had  received  under 
said  judgment,  for  an  injunction  restraining  them  from  disposing  of 
any  investment  certificates  claimed  and  sued  on  by  them,  and  that  J.  J. 
Eckford,  as  receiver  of  the  Dallas  association,  be  restrained  from  trans- 
ferring any  property  or  paying  any  other  sum  of  money  to  any  of  the 
parties  to  this  suit,  etc.  The  injunction,  as  prayed  for,  was  issued  and 
D.  E.  Johnson,  defendant  in  error  herein,  in  due  time  filed  his  motion 
or  plea  to  dismiss  and  strike  out  the  said  petition  upon  which  it  was 
granted,  and  to  dissolve  said  injunction,  based  upon  the  ground  that 
Richard  Malone  being  a  nonresident  and  a  receiver  of  a  foreign  cor- 
poration, was  not  authorized  to  institute  and  maintain  in  his  official 
capacity,  any  suit  in  this  State;  that  the  judgment  rendered  in  the  suit 
of  Snodgrass  v.  The  Fidelity  Savings  Association  of  Dallas,  November 
2,  1904,  was  a  final  judgment  and  could  not  be  attacked  at  a  subsequent 
term  of  the  court  by  a  plea  of  intervention  in  the  original  suit.  This 
motion  was  heard  and  sustained  by  the  court  November  8,  1905,  and 
judgment  entered  dismissing  the  said  Malone's  petition  and  suit  filed 
January  13,  1905,  and  dissolving  the  injunction  therein  granted.  From 
this  judgment  Malone  prosecutes  this  writ  of  error. 

The  trial  court,  at  the  request  of  plaintiff  in  error,  filed  conclusions  of 
law  and  fact.    These  conclusions  are  in  substance  as  follows:    First  of 
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Fact.  That  the  Fidelity  Savings  Association  of  Denver,  Colorado,  is  a 
foreign  corporation ;  that  the  plaintiff  in  error,  Richard  Malone,  a  non- 
resident of  Texas,  is  the  receiver  of  said  corporation  duly  appointed  by 
the  District  Court  of  that  State  and  by  an  order  of  said  court  authorized 
and  directed  to  file  and  prosecute  the  intervention  brought  by  him  in 
this  cause ;  that  the  judgment  in  favor  of  Snodgrass,  defendant  in  error, 
Johnson,  and  other  interveners,  sought  to  be  set  aside  in  this  proceed- 
ing, was  rendered  at  the  October  term,  1904,  of  the  District  Court  of 
Dallas  County,  Texas,  and  that  said  term  ended  December  30,  1904; 
that  the  suit,  in  which  said  judgment  was  rendered,  was  retained  on  the 
docket  of  said  District  Court  after  its  rendition  for  the  sole  purpose  of 
carrying  out  said  judgment  and  winding  up  the  receivership  created  in 
said  suit. 

Second,  of  Law.  That  said  judgment  rendered  at  the  prior  October 
term,  1904,  of  said  District  Court  was  a  final  judgment  and  could  not 
be  vacated  and  set  aside  at  a  subsequent  term  by  motion  or  plea  of  inter- 
vention filed  in  the  original  suit  for  that  purpose.  That  plaintiff  in 
error,  being  a  receiver  appointed  by  a  court  in  a  foreign  jurisdiction, 
has  no  right  and  should  not  be  allowed,  if  objection  is  raised  thereto, 
to  maintain  a  suit  by  intervention  or  otherwise  in  such  capacity  in  the 
courts  of  this  State.  That  defendant  in  error  Johnson  had  not,  by  any 
pleading  filed  or  action  taken  by  him  or  by  any  proceeding  had,  been 
estopped  or  barred  from  objecting  to  the  capacity  in  which  the  plaintiff 
in  error  sues  herein. 

Plaintiff  in  error,  by  his  assignments  of  error,  urges  the  following 
propositions:  (1)  That  the  judgment  entered  by  the  court  below  in 
the  original  suit,  at  the  October  term,  1904,  of  the  court  was  not  a  final 
judgment;  (2)  That  plaintiff  in  error  had  the  authority  and  right  to 
maintain  and  prosecute  this  suit  or  intervention  because  he  had  been 
directed  to  do  so  by  the  court  appointing  him  receiver  in  the  State  of 
Colorado,  had  received  permission  of  the  court  below  to  file  his  petition 
herein,  and  no  citizen  of  Texas  had  any  adverse  interest  in  the  litiga- 
tion; (3)  That  if  plaintiff  in  error  Malone  had  no  capacity  to  maintain 
his  suit  in  this  State  as  receiver,  defendant  in  error  was  estopped  to 
urge  such  incapacity  because  he  did  not  object  to  the  original  interven- 
tion of  said  Malone  filed  before  the  judgment  sought  to  be  annulled  was 
rendered,  and  because  no  objection  was  made  to  the  intervention  filed 
January  13,  1905,  until  after  plaintiff  in  error  had  appeared  in  court, 
and,  by  agreement  the  court  had  by  its  order  granted  part  of  the  relief 
sought  by  Malone  in  said  intervention.  i 

We  are  of  the  opinion  that  neither  of  these  propositions  should  be 
sustained.  The  judgment  sought  to  be  vacated  by  the  proceedings 
instituted  by  plaintiff  in  error,  January  13,  1905,  was  clearly  a  final 
judgment.  It  disposed  of  all  the  parties  and  issues  involved  and  pro- 
vided appropriate  methods  and  means  for  its  execution.  In  such  con- 
dition it  would  sustain  the  jurisdiction  of  an  Appellate  Court  by  an 
appeal  or  writ  of  error,  and  this  seems  to  be  the  test  as  to  whether  or  not 
it  was  final  or  only  interlocutory.  (Merle  v.  Andrews,  4  Texas,  200.) 
The  fact  that  the  suit,  in  which  said  judgment  was  rendered,  was  re- 
tained upon  the  docket  of  the  court  for  the  purpose  of  carrying  it  into 
Vol.  XLV.  Civil— 39. 
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effect  and  winding  up  the  business  of  the  receivership,  does  not  materially 
affect  the  question.  Such  is  the  usual,  and  perhaps  necessary,  course 
adopted  and  pursued  by  the  courts  in  such  cases.  It  is  true  that  there 
can  be  only  one  final  judgment  in  a  case  and  that  no  judgment  can  be 
final  until  all  the  issues  in  the  case  are  disposed  of;  but  such  we  hold 
is  the  character  of  the  judgment  under  consideration.  That  the  receiver, 
who  was  a  mere  officer  of  the  court,  was  to  pay  the  money  coming  into 
his  hands  from  the  sale  of  securities  held  for  the  payment  of  said  judg- 
ment, under  the  direction  of  the  court,  made  the  judgment  no  less  a 
final  one. 

The  judgment  being  a  final  one,  and  the  term  of  the  court  at  which  it 
was  rendered  having  expired  before  the  institution  of  this  proceeding  on 
January  13,  1905,  to  set  it  aside,  such  proceeding  must  be  regarded  and 
treated  as  an  original  suit  or  bill  of  review  for  thaf  purpose.  So  treated, 
plaintiff  in  error  can  not,  especially  ovei;  the  objection  of  defendant  in 
error,  maintain  said  suit,  and  it  was  properly  dismissed.  In  the  case 
of  Moseby  v.  Burrow,  52  Texas,  396,  it  is  said :  "A  receiver  is  but  an 
officer  of  the  court  which  appoints  him,  and  it  would  follow  upon  prin- 
ciple, and  which  is  abundantly  sustained  by  authority,  that  he  can  not 
act  in  his  official  capacity  outside  the  jurisdiction  of  the  court  by  which 
he  was  appointed."  Citing  Booth  v.  Clark,  17  How.  U.  S.,  322.  The 
question  arose  in  this  court  in  the  case  of  Moreau  v.  DuBellet,  27  S.  W. 
Rep.,  503,  and  Judge  Rainey,  after  quoting  the  above  excerpt  from  the 
opinion  in  the  case  of  Moseby  v.  Burrow,  and  the  rule  to  the  same  effect, 
though  stated  in  a  more  elaborate  form,  laid  down  by  Mr.  High  on 
Receivers,  section  239,  said :  "This  rule  applies  in  this  State  to  foreign 
administrators  and  executors  when  attempting  to  act  in  their  official 
capacity;  and  we  see  no  good  reason  why  the  receiver  of  the  defunct 
corporation,  appointed  by  a  court  of  foreign  nation,  should  occupy  a 
more  favorable  attitude  before  the  courts  of  this  State  than  they." 
(Kellogg  v.  Lewis,  40  S.  W.  Rep.,  323.) 

But  it  is  insisted,  as  has  been  seen,  that  the  defendant  in  error  is 
barred  from  objecting  to  the  capacity  in  which  plaintiff  in  error  sues 
herein  because  he  had  appeared  in  court,  and  without  such  objection 
being  made,  agreed  to  an  order  of  the  court  entered  February  1,  1905, 
granting  a  part  of  the  relief  sought.  The  order  referred  to,  and  to 
which  defendant  agreed,  was  simply  to  the  effect  that  all  the  books, 
accounts  and  records  of  the  Fidelity  Savings  Association  of  Dallas  be 
delivered  to  the  receiver,  Eckford,  and  that  they  remain  in  his  pos- 
session. This  order  was  made  before  defendant  in  error  was  required  to 
answer,  simply  for  the  "purpose  of  putting  the  books,  etc.,  within  the 
control  of  the  court  and  for  safe  keeping,  and  in  no  way,  so  far  as  is 
shown,  affected  the  merits  of  the  controversy  between  the  parties. 
Neither  such  an  agreement  and  order,  nor  the  mere  permission  of  the 
court  to  file  appellant's  petition  herein  could,  in  our  opinion,  operate 
as  an  estoppel  or  bar  of  defendant  in  error's  right  to  urge  the  plaintiff 
in  error's  incapacity  to  maintain  this  suit. 

TsTor  do  we  think  the  rule  that  prohibits  a  receiver  of  a  foreign  cor- 
poration from  maintaining  a  suit  in  his  official  capacity  outside  the 
jurisdiction  of  the  court  appointing  him,  would  be  varied  by  the  fact 
that  none  of  the  adverse  parties  to  such  suit  were  residents  of  the  State 
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where  the  suit  was  brought.  But,  however  that  might  be,  it  is  alleged  in 
appellee's  pleading  filed  in*  this  suit,  which  is  sworn  to,  that  he  resided 
in  Dallas  County,  Texas,  and  there  is  no  evidence  or  finding  of  fact 
by  the  trial  court  to  the  contrary,  found  in  the  record. 

We  think  none  of  the  assignments  point  out  any  reversible  error,  that 
the  judgment  sought  to  be  set  aside  and  annulled  was  a  final  judgment, 
and  that  plaintiff  in  error  was  not  entitled  to  maintain  this  suit  or  re- 
cover in  the  capacity  in  which  he  sued,  and  the  judgment  of  the  court 
below  is  in  all  things  affirmed. 

Affirmed. 


St.  Louis  ft  San  Francisco  Railway  .Company  v.  L.  C.  Nesly. 

Decided. March  23,  1907. 

1. — Personal  Injury — Passenger— Pasting  from  Coach  to  Coaoh— Kallway  t. 

Overall,  82  Texas,  M7,  Distinguished. 

A  passenger  who  for  a  proper  purpose  passes  from  one  coach  to  another 
of  a  railway  train  while  in  motion  does  not  assume  the  risk  of  having  his 
lingers  mashed  in  the  door  jamb  by  the  negligent  closing  of  the  door  by  the 
train  porter.  The  facts  in  the  case  of  Texas  &  P.  Ry.  Go.  v.  Overall,  82 
Texas,  247,  are  distinguishable  from  the  case  at  bar,  and  the  rule  therein  an- 
nounced does  not  apply  to  this  case. 


2. — Same — Damages,  not  Excessive. 

A  verdict  for  $600  is  not  excessive  where  the  evidence  showed  that  as  a 
result  of  the  injury  two  of  plaintiff's  fingers  were  stiff,  crooked  and  tender 
one  year  and  five  months  after  the  injury,  that  he  lost  three  weeks  from  work 
and  that  his  earning  capacity  was  permanently  impaired. 

Appeal  from  the  District  Court  of  Dallas  County.  Tried  below  be- 
fore Hon.  Richard  Morgan. 

Alexander  &  Thompson  and  C.  H.  Yoakum,  for  appellant. — The  court 
erred  in  that  portion  of  its  charge  as  follows:  "If  you  find  from  the 
testimony  before  you,  that  on  or  about  the  22d  day  of  October,  A.  D. 
1904,  while  the  plaintiff  was  a  passenger  on  one  of  defendant's  passenger 
trains,  the  defendant's  train  porter,  in  closing  the  door  in  one  of  the 
cars  in  said  train,  injured  plaintiff's  hand,  and  that  such  injury  was 
caused  by  negligence  of  such  train  porter,  then,  unless  you  further  find 
from  the  testimony  before  you,  that  plaintiff  was  himself  guilty  of  said 
negligence  which  contributed  to  the  cause  of  said  injury,  plaintiff  is 
entitled  to  verdict."  Because  said  charge,  as  quoted,  restricted  the  jury 
to  issues  recited  therein,  and  ignored  the  issue  of  assumed  risk  on  the 
part  of  plaintiff,  as  plead  by  the  defendant  in  its  answer,  and  sustained 
by  the  evidence.  Sickles  v.  Missouri,  K.  &  T.  Ry.  Co.,  13  Texas  Civ. 
App.,  437 ;  Texas  ft  Pac.  Ry.  Co.  v.  French,  23  S.  W.  Rep.,  643 ;  Texas 
ft  Pac.  Ry.  Co.  v.  Bryant,  27  S.  W.  Rep.,  826 ;  Texas  &  Pac.  Ry.  Co.  v. 
Overall,  82  Texas,  247 ;  Gulf,  C.  ft  S.  P.  Ry.  Co.  v.  Davidson,  61  Texas, 
204;  Scott  v.  Texas  ft  Pac.  Ry.  Co.,  93  Texas,  629. 

Marcus  M.  Parks,  for  appellee. — The  doctrine  of  assumed  risk  has  no 
application  in  law  to  parties  occupying  the  oontractional  relation  of 
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carrier  and  passenger,  where  through  the  carrier's  servant's  negligence 
the  passenger  is  injured.  Sickles  v.  Missouri,  etc.,  Ey.  Co.,  13  Texas 
Civ.  App.,  437. 

"Negligence  is  the  proximate  cause  of  whatever  results  therefrom  by 
an  unbroken  chain  of  cause  and  effect,  whether  the  particular  result  was 
reasonably  to  be  anticipated  or  not;  that  is,  if  negligence  is  such  that 
some  injury  is  likely  to  result  therefrom,  then  it  is  the  proximate  cause 
of  whatever  injury  does  actually  so  result/'  Cooley  on  Torts  (third 
edition),  p.  127.  And  there  being  evidence  that  the  porter  saw  the  plain- 
tiff while  in  the  act  of  entering  the  door,  as  the  porter  was  making  his 
exit,  and  when  the  porter  suddenly  closed  the  door  upon  the  plaintiff, 
the  porter  (he  being  a  prudent,  cautious  and  competent  porter)  could 
foresee  that  some  injury,  by  thus  closing  the  door  upon  plaintiff,  was 
likely  to  result  to  the  plainti/f,  it  was  immaterial  as  to  what  part  of 
plaintiff's  anatomy  was  injured,  or  as  to  whether  the  porter  saw  the 
plaintiff's  fingers  before  they  were  injured.  Texas  &  Pac.  By.  Co.  v. 
Carlin,  111  Fed.  Rep.,  777,  49  C.  C.  A.,  605;  Eames  v.  Texas  &  TS.  O. 
Ey.  Co.,  63  Texas,  665;  Jones  v.  George,  61  Texas,  346. 

BOOKHOTJT,  Associate  Justice. — Appellee,  as  plaintiff  below,  sued 
appellant,  as  defendant,  in  the  District  Court  of  Dallas  County,  Texas, 
for  damages  on  account  of  personal  injuries  alleged  to  have  been  sus- 
tained by  plaintiff  on  the  22d  day  of  October,  1904,  while  traveling  as  a 
passenger  from  St.  Louis,  Missouri,  to  Sherman,  Texas.  It  was  alleged 
that  at  a  point  between  St.  Louis  and  Springfield,  Missouri,  plaintiff's 
hand  and  fingers  were  mashed,  while  plaintiff  was  going  from  one  car 
to  another  in  said  train,  by  reason  of  the  porter  on  said  train  wilfully, 
negligently  and  carelessly  closing  the  door  of  the  car,  in  such  manner 
as  to  catch  plaintiff's  fingers  and  mash  them.  For  answer  defendant 
plead  general  denial;  and  for  special  answer,  "that  if  any  injury  was 
sustained  by  plaintiff,  as  alleged  in  his  petition,  the  same  was  the  result 
of  risks  assumed  by  him  in  unnecessarily  occupying  a  position  of  danger 
without  the  knowledge  of  the  defendant.".  And  further  as  follows: 
"That  such  injury  and  damages  as  were  sustained  by  plaintiff  were 
caused  and  contributed  to  by  the  negligence  of  plaintiff  himself." 
Judgment  was  rendered  for  the  plaintiff,  pn  the  verdict  of  the  jury,  for 
$600  and  defendant  appealed. 

Conclusions  of  Fact — The  appellee  on  the  22d  of  October,  1904,  was 
a  passenger  on  a  train  of  appellant  and  was  returning  with  his  wife  from 
the  World's  Fair  at  St.  Louis.  They  were  riding  in  a  day  coach  which 
was  just  ahead  of  the  smoker.  Appellee,  desiring  to  attend  a  call  of 
nature,  left  the  car  in  which  he  had  been  riding  and  started  back  to  the 
smoker  to  use  the  closet  of  that  car  and  while  on  the  platform  he  took 
hold  of  the  knob  of  the  door  of  the  smoker  to  open  the  door,  when  the 
train  porter  took  hold  of  the  inside  knob  of  the  same  door  to  leave  the 
car;  tire  appellee  stepped  to  the  right  of  the  vestibule  and  the  porter 
opened  the  door  and  passed  out.  The  porter  saw  appellee  who  had 
stepped  to  the  right  of  the  vestibule  to  let  him  pass,  and  who  in  order 
to  steady  himself  had  placed  his  right  hand  upon  the  side  of  the  door 
not  far  from  its  hinges.  The  porter  pulled  the  door  to  with  a  jerk  and 
caught  two  of  appellee's  fingers,  mashing  the  same.    The  appellee  cried 
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out  and  a  bystander  placed  his  foot  in  the  threshold  of  the  door  prevent- 
ing it  from  closing  or  the  fingers  of  appellee  would  have  been  cut  off. 
The  train  porter  was  guilty  of  negligence  in  pulling  the  door  of  the 
smoking  car  to,  knowing  that  plaintiff  was  attempting  to  enter  the  car, 
and  had  stepped  aside  to  let  him  pass  and  could  have  anticipated  that  in 
closing  the  door  as  he  did  some  such  injury  as  appellee  received  might 
happen.  The  appellee  was  not  guilty  of  contributory  negligence  in 
placing  his  hand  upon  the  door  of  the  car  under  the  circumstances  as 
shown,  so  as  to  steady  himself.  The  car  was  in  motion  at  the  time, 
running  at  the  usual  rate  of  speed.  By  the  mashing  of  his  fingers  ap- 
pellee was  injured  and  sustained  damage  in  the  amount  of  the  verdict 
and  judgment. 

Conclusions  of  Law. — The  appellant  assigns  as  error  a  clause  of  the 
court's  charge  reading  as  follows:  "If  you  find  from  the  testimony 
before  you,  that  on  or  about  the  22d  day  of  October,  A.  D.  1904,  while 
the  plaintiff  was  a  passenger  on  one  of  defendant's  passenger  trains, 
the  defendant's  train  porter,  in  closing  the  door  in  one  of  the  cars  in 
said  train,  injured  plaintiff's  hand,  and  that  such  injury  was  caused  by 
negligence  of  such  train  porter,  then  unless  you  further  find  from  the 
testimony  before  you  that  plaintiff  was  himself  guilty  of  negligence  which 
contributed  to  cause  said  injury,  plaintiff  is  entitled  to  a  verdict."  It 
is  claimed  that  this  charge  is  erroneous  in  that  it  ignores  the  issue  of 
assumed  risk  on  the  part  of  plaintiff.  The  defendant  plead  that  if  plain- 
tiff was  injured,  his  injury  resulted  from  a  risk  assumed  by  him.  The 
evidence  did  not  raise  the  issue  of  assumed  risk  on  the  part  of  appellee. 
He  was  a  passenger  and  it  was  not  shown  that  there  was  any  regulation 
of  the  carrier  forbidding  passengers  to  go  from  one  car  to  another. 
Appellee  desrred  to  attend  a  call  of  nature  and  was  passing  from  the 
car  in  which  he  had  been  riding  and  in  which  the  closet  was  being  used 
by  ladies,  to  the  smoker  in  search  of  a  gentlemen's  closet.  The  injury  to 
appellee  was  not  one  which  ordinarily  results  in  going  from  one  car  to 
another,  but  resulted  from  the  act  of  the  train  porter  in  closing  the  door 
after  having  discovered  appellee  attempting  to  enter  the  car.  (Sickles 
v.  Missouri,  K.  &  T.  By.  Co.,  13  Texas  Civ.  App.,  437.) 

It  is  contended  that  the  trial  court  erred  in  refusing  appellant's  re- 
quested charge  number  1,  instructing  a  verdict  for  defendant.  The 
proposition  presented  under  the  assignment  raising  this  contention  is, 
that  the  evidence  being  uncontradicted  that  the  porter  did  not  see  plain- 
tiff's hand  at  the  time  the  door  was  closed  and  not  being  in  a  position  to 
see  it,  the  trial  court  should  have  directed  a  verdict  in  its  favor.  The 
case  of  Bailway  v.  Overall,  82  Texas,  247,  is  cited  in  support  of  this 
proposition.  While  that  case  seems  to  support  the  proposition  we  think 
it  distinguishable  on  the  facts.  In  that  case  the  facts  were:  (1)  The 
train  was  standing  still  at  Strawn  at  the  time  of  the  accident  to  Overall 
and  Overall  was  standing  upon  the  platform  of  the  car,  without  any 
reason  therefor.  (2)  While  the  train  and  Overall  were  so  standing  the 
car  door  was  open  and  Overall  took  standing  position  on  the  platform 
leaning  against  the  door  facing  with  his  hand  voluntarily  resting  upon 
the  jamb  upon  which  the  door  was  swung  and  with  his  little  finger 
inside  the  cleat  against  which  the  door  fitted  when  closed,  and  while  the 
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said  car  and  Overall  were  in  the  condition  aforesaid  the  brakeman 
suddenly  closed  the  door  and  the  end  of  Overall's  finger  was  caught 
between  the  cleat  and  door  and  injured.  (3)  The  only  evidence  that 
the  brakeman  saw  Overall  at  the  time  of  or  before  the  accident,  was  the 
statement  of  Overall,  that,  'The  man  who  shut  the  door  could  see  me 
and  see  where  my  hand  was  when  he  shut  the  door."  This  evidence  did 
not  show  that  the  brakeman  saw  Overall,  or  that  he  knew  he  was  in  a 
leaning  position  against  the  door  facing,  or  that  he  knew  or  had  any 
reason  to  believe  that  with  the  train  standing  a  passenger  would  assume  a 
position  of  danger  or  voluntarily,  without  any  jostle  or  a  moving  train, 
place  himself  in  a  position  of  peril;  nor  did  said  facts  so  proved  call 
for  the  exercise  of  any  degree  of  care  on  the  part  of  the  brakeman. 

In  the  case  now  before  us  it  was  shown  that  while  a  closet  had  been 
provided  in  the  car  in  which  plaintiff  and  his  wife  were  riding,  it  was 
constantly  in  use  by  the  ladies  and  it  became  necessary  for  plaintiff  to  go 
to  another  car  in  search  of  a  closet  and  at  the  time  of  his  injury  he  was 
on  his  way  to  the  smoking  car  in  search  of  a  gentlemen's  closet;  that 
while  on  his  way  to  the  smoking  car  for  said  purpose,  the  train  being  in 
motion,  he  and  the  porter  reached  the  door  of  the  smoking  car  at  the 
same  time;  the  porter  being  in  the  act  of  making  his  exit  therefrom  and 
the  plaintiff  in  the  act  of  entering,  that  the  porter  saw  plaintiff  and  the 
plaintiff  saw  the  porter  and  stepped  to  the  right  to  let  the  porter  out  of 
the  door  and  that  the  porter  suddenly  closed  the  door  thereby  injuring 
plaintiff's  fingers.  The  evidence  does  not  show  that  plaintiff  voluntarily 
assumed  a  position  of  danger,  but  that  when  he  stepped  to  the  right  to 
let  the  porter  pass,  for  the  purpose  of  steadying  himself,  he  placed  his 
hand  upon  the  side  of  the  door  and  two  of  his  fingers  were  mashed  by 
the  shutting  of  the  door.  There  is  no  direct  evidence  that  the  porter  saw 
plaintiff's  hand  upon  the  door,  but  he  saw  plaintiff  and  must  have  known 
that  he  would  take  some  steps  to  steady  himself  from  the  movement  of 
the  train.  He  must  have  known  that  plaintiff  was  attempting  to  enter 
the  car  when  they  met,  yet  instead  of  turning  the  open  door  over  to  him 
or  leaving  it  open  for  him  to  enter  he  suddenly  closed  it.  The  facts 
were  sufficient  to  put  the  porter  upon  notice  that  the  plaintiff  would 
or  might  be  injured  in  the  manner  he  was,  or  in  some  such  manner,  by 
the  sudden,  and  to  the  plaintiff,  unexpected  closing  of  the  car  door. 
We  do  not  think  this  case  is  ruled  by  the  Overall  case  and  that  in  the 
case  before  us  the  train  porter  was  guilty  of  negligence  in  closing  the  car 
door  under  the  facts  and  manner  as  shown,  and  that  his  negligence  is  to 
be  imputed.to  the  defendant.  It  follows  from  these  remarks  that  in  our 
opinion  the  trial  court  did  not  err  in  refusing  the  charge  instructing  a 
verdict  for  defendant,  or  in  overruling^the  motion  for  new  trial,  based 
on  the  ground  that  the  verdict  and  judgment  are  without  evidence  to 
support  them. 

The  special  charge  requested  by  defendant,  the  refusal  of  which  is 
complained  of  in  the  fourth  assignment  of  error,  was  fairly  covered  by 
the  main  charge  of  the  court,  and  hence  was  properly  refused. 

It  is  assigned  as  error  that  the  verdict  is  excessive.  The  uncontra- 
dicted evidence  shows  that  two  of  appellee's  fingers  were  badly  bruised 
as  a  result  of  the  accident,  that  at  the  time  of  the  trial,  one  year  and 
five  months  after  the  accident,  his  fingers  were  stiff,  crooked  and  tender, 
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and  that  at  the  trial  in  verification  of  this  fact  he  exhibited  them  to  the 
jury  for  their  inspection,  that  he  lost  three  weeks  from  his  work,  worth 
to  him  from  $2.50  to  $3.00  per  day  on  account  of  the  injury  to  his 
fingers.  We  are  not  prepared  to  say  that  a  verdict  for  six  hundred 
dollars  is  excessive.  Nor  do  we  think  there  was  error  in  submitting  to 
the  jury  the  issue  of  the  impairment  of  plaintifPs  ability  to  earn  money. 
In  addition  to  the  evidence  above  set  out  he  testified  that  he  could  not 
use  his  fingers  as  well  as  he  could  before  they  were  hurt. 

Finding  no  reversible  error  in  the  record  the  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


St.  Louis  &  San  Francisco  Railroad  Company  v.  I.  F.  Sproule. 

Decided  March  23,.  1907. 

Bias  of  Witness— Proof . 

It  is  permissible  for  one  party  to  a  suit  to  prove  by  the  opposite  party 
when  testifying  in  his  own  behalf  that  it  was  his  belief  that  any  man  working 
for  a  railroad  or  corporation,  or  any  man  who  was  interested  in  the  controversy 
would  bend  his  testimony  according  to  his  interest. 

Appeal  from  the  District  Court  of  Grayson  County.  Tried  below  be- 
fore B.  L.  Jones. 

C.  H.  Yoakum  and  Head,  DUlard  &  Head,  for  appellant. 

J  no.  T.  Suggs  and  Randell  &  Wood,  for  appellee. 

BOOKHOUT,  Associate  Justice.— In  July,  1904,  I.  F.  Sproule 
was  a  United  States  railway  postal  cleTk.  His  route  in  the  course  of  his 
duties  lay  between  Denison,  Texas,  and  Monett,  Missouri.  On  the  13th 
day  of  that  month,  about  4  or  5  o'clock  in  the  morning,  a  northbound 
train  on  which  he  was  riding,  engaged  in  the  discharge  of  his  duties, 
was  derailed  near  a  place  called  Red  Fork,  in  the  Indian  Territory.  The 
mail  car  was  turned  across  the  track  almost  at  right  angles  and  he 
received  some  hurts,  on  account  of  which  this  suit  is  brought.  The 
allegations  of  negligence  against  the  defendant  were  a  soft,  ill-ballasted 
and  defective  roadbed,  defects  in  the  engine  and  tender,  and  the  opera- 
tion of  the  train  at  a  dangerous  rate  of  speed  over  the  track,  to  wit,  at 
30  miles  an  hour.  The  damages  were  laid  in  the  sum  of  $2,000.  The 
defendant  answered  by  a  general  denial,  pleas  of  assuified  risk  and  con- 
tributory negligence.  A  trial  resulted  in  a  verdict  and  judgment  for 
plaintiff  and  defendant  appealed.  This  is  the  second  appeal  in  this  case, 
the  opinion  on  the  first  appeal  may  be  found  in  91  Southwestern  Re- 
porter, page  697. 

Opinion. — We  have  carefully  examined  the  several  assignments  of 
error  presented  in  the  brief  of  appellant  and  are  of  the  opinion  that 
reversible  error  is  pointed  out  by  the  second  assignment.  This  assign- 
ment complains  of  the  action  of  the  court  in  the  exclusion  of  testimony. 
On  the  trial  of  the  cause  the  defendant  offered  to  prove  by  plaintiff, 
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and  he  would  have  so  testified,  that  on  the  former  trial  of  the  case  and 
while  a  witness  in  his  own  behalf,  he  testified  that  it  was  his  belief  that 
any  man  working  for  a  railroad  or  corporation,  or  any  man  who  was 
interested  in  a  matter  would  bend  his  testimony  according  to  his  interest. 
This  testimony  was  objected  to  as  irrelevant  and  immaterial.  The  ob- 
jection was  sustained,  the  testimony  excluded  and  a  bill  of  exception 
taken  and  the  ruling  made  the  ground  of  the  second  assignment  of  error. 
It  is  contended  that  there  was  error  in  excluding  this  testimony.  Neither 
party  has  cited  authority  directly  in  point  on  this  contention.  The 
appellee  insists,  as  we  understand  his  contention,  that  a  court  or  jury 
may  properly  believe  that  the  employment  of  a  witness  by  a  party  to  the 
litigation,  or  the  interest  of  the  witness  in  the  litigation  will  cause  him 
to  bend  his  testimony  accordingly;  and  that  the  evidence  only  tends  to 
prove  matter  that  in  the  absence  of  proof  the  jury  may  take  into  con- 
sideration. The  jury,  it  is  true,  are  the  judges  of  the  credibility  of  the 
witnesses  and  the  weight  to  bfe  given  their  testimony,  and  it  is  proper 
for  the  jury  in  determining  these  matters  to  take  into  consideration 
the  interest  of  the  witness  in  the  litigation.  Our  statute,  however,  pro- 
vides that  the  judge  in  charging  the  jury  shall  not  comment  on  the 
weight  of  evidence ;  it  would  not  be  proper  therefore  for  a  trial  judge  to 
charge,  as  may  be  done  in  some  jurisdictions,  notably  the  courts  of  the 
United  States,  that  in  determining  the  weight  to  be  given  to  the  testi- 
mony of  a  witness  they  may  consider  his  interest  in  the  litigation.  His 
interest  is  a  matter  which  the  jury  may,  or  may  not,  under  all  the  facts 
believe  has  influenced  his  testimony.  It  is'to  be  presumed  that  the 
witness  will  testify  to  the  truth  whether  interested  or  not  in  the  litiga- 
tion. His  interest  in  the  litigation  is  a  circumstance  which  may  be 
shown  to  determine  the  weight, to  be  placed  on  his  testimony.  If  a 
witness  interested  in  the  litigation  believes  that  any  person  working  for 
a  railroad  or  corporation  will,  in  a  suit  against  such  railroad  or  cor- 
poration, or  that  any  man  who  is  interested  in  a  suit,  will  bend  his  testi- 
mony according  to  his  interest,  such  belief  is  a  circumstance  which  the 
adverse  party  is  entitled  to  have  go  to  the  jury  for  their  consideration 
in  determining  the  weight  to  be  given  his  testimony,  and  in  determining 
whether  the  witness  in  the  case  then  on  trial  is  bending  his  testimony 
to  his  own  interest.  We  hold  that  it  was  error  to  exclude  the  testimony. 
No  other  reversible  error  has  been  pointed  out. 

For  the  error  indicated  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


St.  Louis  Southwestern  Railway  Company  v.  M.  Townbend. 

Decided  March  23,  1907. 

Carrier  of  Passengers — Stopping  Train. 

A  railroad  company  is  under  no  obligation  to  stop  its  passenger  train  at 
a  side  track,  not  a  regular  stopping  place,  to  allow  a  passenger,  who  had 
boarded  the  train  without  purchasing  a  ticket,  an  opportunity  to  alight.  In 
a  suit  for  damages  for  failure  to  stop  a  passenger  train  at  a  point  not  a 
regular  stopping  place,  evidence  considered,  and  held  to  show  no  right  in  the 
plaintiff  to  recover. 
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Appeal  from  the  County  Court  of  Bowie  County.  Tried  below  before 
Hon.  Sam  H.  Smelser. 

OI088,  Estes  &  King,  for  appellant. 

No  brief  for  appellee. 

BAINEY,  Chief  Justice. — Appellee  sued  the  railway  company  to 
recover  damages  for  the  failure  of  appellant  to  stop  its  train  at  Fouke 
and  allow  him  to  alight,  but  instead  carried  him  about  two  miles  farther 
to  Carbondale,  from  where  he  had  to  walk  home  through  mud  and  water, 
which  made  him  sick. 

Appellant  specially  plead  that  appellee  got  on  the  train  at  Finley. 
After  the  train  left  Finley  the  auditor  of  the  train  approached  appellee 
who  told  the  auditor  his  destination  was  Fouke.  The  auditor  collected 
thirty  cents,  the  fare,  not  knowing  the  train  did  not  stop  at  Fouke.  He 
then  went  forward  and  told  the  conductor  there  was  a  passenger  for 
Fouke,  when  the  conductor  informed  him  the  train  would  not  stop  there 
as  it  was  not  a  station.  The  auditor  then  went  to  plaintiff  and  told  him 
the  train  would  not  stop  at  Fouke  and  he  had  better  get  off  at  Woodard, 
a  regular  stopping  place,  a  station  one  mile  west  of  Fouke.  The  train 
stopped  at  Woodard,  where  plaintiff  was  requested  to  leave  the  train,  but 
he  refused  to  do  so.  He  remained  on  the  train  and  was  carried  to  Car- 
bondale, the  next  stopping  place,  where  he  left  the  train. 

A  trial  before  the  court,  without  a  jury,  resulted  in  a  judgment  in 
favor  of  appellee  for  $200,  from  which  this  appeal  is  taken. 

The  undisputed  proof,  on  the  trial,  showed  that  appellee  desired  to  go 
to  Finley  on  Sunday,  August  15,  1905;  that  he  lived  about  one  mile 
from  Woodard,  and  about  the  same  distance  from  Fouke,  and  between 
three  and  four  miles  from  Carbondale ;  that  he  went  to  Carbondale  that 
morning  to  get  on  appellant's  train,  walking  a  part  of  the  distance  and 
riding  a  bicycle  a  part  of  the  way.  That  he  was  raised  in  that  portion 
of  the  country,  and  was  familiar  with  it;  that  there  was  no  agent  or 
station  at  Finley,  and  after  spending  the  day  there,  he  got  on  appellant's 
train,  in  the  afternoon,  to  return  home,  and  after  going  some  distance  he 
was  approached  by  the  auditor  on  the  train,  whose  duty  it  was  to  collect 
fares,  and  tickets,  who  demanded  his  fare,  and  appellee  told  him  he 
wanted  to  go  to  Fouke  and  handed  him  twenty-five  cents,  and  that  the 
auditor  looked  in  his  book  and  said  the  fare  to  Fouke  was  thirty  cents; 
that  he  then  paid  the  thirty  cents  and  received  a  cash  fare  receipt.  That 
at  that  time  the  auditor  did  not  know  that  that  train  would  not  stop 
at  Fouke;  that  he  immediately  went  forward  in  the  train  and  was  in- 
formed by  the  conductor  that  that  train  would  not  stop  at  Fouke,  and 
that  Fouke  was  not  a  stopping  place  or  a  station  for  any  of  appellant's 
trains.  The  auditor  then  returned  to  appellee  and  informed  him  that 
the  train  would  not  stop  at  Fouke  and  he  could  not  get  off  there,  but 
that  he  could  get  off  at  Woodard,  which  the  undisputed  proof  shows  is 
one  mile  west  of  Fouke  and  was  reached  before  reaching  Fouke,  Fouke 
being  east  of  Woodard,  and  the  train  going  east.  When  the  train 
reached  Woodard  it  stopped  and  some  passengers  got  off.  Appellee  re- 
fused to  get  off,,  but  remained  on  the  train,  which  did  not  stop  again 
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until  it  reached  Carbondale,  where  he  got  off  and  walked  home.  This 
was  on  Sunday  evening,  and  it  had  rained  on  Saturday  night.  There 
were  a  few  families  living  at  Carbondale,  but  appellee  did  not  ask  to 
spend  the  night  with  any  of  them,  and  did  not  know  whether  he  would  be 
welcome  or  not.  He  says  he  had  a  high  fever,  and  walked  home,  wading 
through  mud  and  water,  at  places  ten  or  fifteen  inches  deep.  He  had  a 
high  fever  when  he  got  on  the  train  at  Finley.  That  about  two  or  three 
years  prior  to  that  time,  Mr.  George  W.  Fouke,  of  Texarkana,  located  a 
saw  mill  on  appellant's  railroad,  one  mile  east  of  Woodard,  and  that  for 
the  accommodation  of  the  mill,  in  shipping  lumber  and  other  material, 
a  spur  track  was  constructed,  and  after  said  mill  was  placed  in  operation, 
it  was  made  a  flag  station  for  the  day  passenger  trains,  and  was  called 
Fouke.  That  it  was  done  for  the  accommodation  of  Mr.  Fouke  and  his 
employes,  in  going  to  and  from  said  saw  mill.  That  in  the  early  part  of 
1905  the  mill  was  discontinued  and  removed,  carrying  with  it  all  the  mill 
hands  and  other  property  located  there,  and  that  after  that  time  there  was 
no  necessity  for  Fouke  to  be  continued  as  a  flag  station,  and  an  order  was 
made  by  the  railroad  company  discontinuing  it;  that  on  each  side  of  it 
was  a  station ;  one  at  Woodard,  one  mile  west,  and  the  other  at  Carbon- 
dale,  about  two  miles  east.  It  does  not  appear  from  the  testimony 
whether  or  not  appellee  knew  .that  Fouke  was  not  a  stopping  station, 
but  it  might  be  inferred  from  the  fact  that  he  went  to  Carbondale  that 
morning  to  take  the  train,  instead  of  going  to  Fouke,  that  he  did  know  it. 

Under  the  foregoing  facts  the  appellee  was  not  entitled  to  recover. 
He  got  on  the  train  without  a  ticket  and  no  contract  was  made  to  carry 
him  to  and  put  him  off  at  Fouke,  other  than  the  collection  of  his  fare  by 
the  auditor,  who  did  not  know  Fouke  was  not  a  stopping  place,  and  after 
collecting  the  fare  and  leaving  appellee  the  auditor  returned  and  in- 
formed appellee  of  his  mistake  and  appellee  was  given  an  opportunity 
to  get  off  at  the  next  station,  Woodard,  one  mile  west  of  Fouke.  Under 
the  circumstances  the  appellant  was  under  no  obligation  to  stop  its  train 
at  Fouke  to  allow  appellee  an  opportunity  to  alight.  It  is  inferrable 
from  the  evidence  that  appellee  Imew  that  Fouke  was  not  a  stopping 
place,  and  when  he  got  on  the  train  he  assumed  the  risk  of  its  stopping 
there. 

The  principle  announced  in  International  &  G.  N".  Ey.  Co.  v.  Hassell, 
62  Texas,  256,  is  applicable  here,  which  principle  we  think  precludes  a 
recovery  by  appellee. 

The  judgment  is  reversed  and  judgment  here  rendered  for  appellant. 

Reversed  and  rendered. 


John  W.  Wylie  et  al.  v.  J.  H.  Langhobne  et  al. 

Decided  March  25,  1907. 

1. — Judgment — Res  Adjudicata. 

Where  in  a  suit  for  partition  the  judgment  expressly  states  that  a  money 
demand  by  the  plaintiffs  against  one  of  the  defendants  was  not  adjudicated 
because  not  involved  in  the  pleadings  such  judgment  can  not  be  plead  in  bar 
of  a  subsequent  suit  upon  said  money  demand. 
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2. — Partner*— Limitation. 

In  the  matter  of  a  claim  arising  between  partners  the  four  years'  statute 
of  limitation  applies. 

S. — Pleading— Issue— Bes  Adjudicata. 

An  issue  not  in  fact  made  by  the  pleadings*  in  a  cause  does  not  become 
res  ad  judicata  by  the  judgment  simply  because  it  might  have  been  plead  and 
adjudicated. 

Appeal  from  the  County  Court  of  Busk  County.  Tried  below  before 
Hon.  W.  C.  Strong,  Special  Judge. 

J.  T.  Turner  and  John  R.  Arnold,  for  appellants. — The  trial  court 
erred  in  holding  the  judgment  and  partition  suit  in  the  District  Court  of 
Busk  County  precluded  plaintiffs  from  recovering  the  demands  against 
J.  H.  Langhorne  in  this  suit.    Moore  v.  Snowball,  81  S.  W.  Rep.,  7-10. 

The  trial  court  erred  in  holding  that  plaintiffs  were  barred  from  re- 
covery herein  by  the  two  years  statute  of  limitation.  Bev.  Stats.,  art. 
3356. 

Buford  &  Buford,  for  appellee. 

GILL,  Chief  Justice. — This  suit  was  filed  February  23,  1904,  by 
certain  heirs  of  W.  E.  Wylie  to  recover  of  J.  H.  Langhorne  a  money 
demand  of  $551.24  and  in  the  event  the  claim  should  be  held  to  be  barred 
as  against  Langhorne,  judgment  for  the  amount  of  the  claim  was  asked 
against  L.  T.  Standard  upon  grounds  which  will  be  disclosed  later  on  in 
this  opinion.  Langhorne  answered  by  general  denial  and  pleas  of  res 
adjudicate  and  limitation.  Standard  denied  any  liability.  A  trial 
without  a  jury  resulted  in  a  judgment  for  defendants  and  plaintiffs  have 
appealed. 

The  facts  briefly  stated  are  as  follows:  In  1898  W.  E.  Wylie  and  J. 
H.  Langhorne  established  a  mercantile  business  at  Henderson,  Texas, 
the  latter  being  the  active  and  managing  partner,  but  having  an  interest 
only  in  the  profits  of  the  business.  On  November  19,  1900,  Wylie  died 
intestate  and  Langhorne  as  surviving  partner  conducted  the  business 
until  December,  1900,  when  it  was  closed  out  at  a  loss.  At  the  time  it 
was  closed  out  Langhorne  owed  the  business  on  his  private  account 
$233.79,  and  thereafter  collected  on  claims  due  the  business  $317.45. 
Wylie  had  married  twice  and  his  second  wife,  S.  M.  Wylie,  survived 
him.  Ten  children  also  survived  him,  among  them  one  lunatic,  one 
married  woman  and  five  minors.  Some  of  the  children  were  of  the  first 
and  some  of  the  second  marriage.  There  was  no  administration,  but  a 
controversy  having  arisen  as  to  the  ownership  of  his  estate  as  between 
the  two  sets  of  claimants  his  property  was  placed  in  the  hands  of  L.  T. 
Standard  as  receiver  with  instructions  to  speedily  collect  all  claims  due 
the  estate.  This  receivership  pended  until  the  close  of  a  suit  for  parti- 
tion in  which  judgment  was  Tendered  in  1904.  This  is  the  judgment 
upon  which  Langhorne  bases  his  plea  of  res  adjudicata.  The  suit  in 
which  that  judgment  was  rendered  was  a  suit  for  partition  of  the  prop- 
erty of  the  W.  E.  Wylie  estate  between  his  surviving  wife  and  her 
children  and  the  children  of  the  first  marriage.    It  involved  not  only 
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the  inquiry  whether  any  part  of  the  estate  was  either  the  community 
or  separate  property  of  the  first  wife,  but  necessitated  the  ascertainment 
of  the  interests  of  the  various  claimants.  At  the  suit  of  some  of  the 
claimants  Langhorne  was  made  a  party  defendant  on  allegations  that 
he  was  claiming  some  part  of  the  estate.  He  was  alleged  to  be  in  pos- 
session of  certain  securities  belonging  to  the  estate.  Langhorne  replied 
setting  up  the  collection  of  $317.45,  but  claiming  $466  as  his  interest 
in  the  mercantile  business.  This  allegation  was  traversed  and  it  was 
found  upon  the  trial  that  he  had  no  interest  in  the  partnership  funds. 
The  judgment  among  other  things  expressly  stated  that  the  claim  of 
$317.45  against  Langhorne  was  not  adjudicated.  This  upon  Langhorne's 
written  objection  to  the  report  of  the  commissioners  of  partition  to  the 
effect  that  the  claim  could  not  be  adjudicated  because  not  involved  in 
any  pleading  in  the  cause.  In  all  other  respects  the  report  of  the  com- 
missioners was  approved,  which  included  the  clause  in  the  report  setting 
aside  to  the  five  plaintiffs  in  this  suit  the  rest  and  residue  of  the  estate 
left  after  the  disposition  of  the  designated  portions  mentioned  in  the 
previous  part  of  the  report.  Standard's  liability  was  predicated  upon 
allegations  that  he  as  receiver  had  allowed  the  claims  to  become  void. 

According  to  the  statement  in  appellants'  brief  the  trial  court  sus- 
tained the  plea  of  res  ad  judicata,  limitations,  and  the  contention  that  the 
plaintiffs  had  no  title  to  the  debts  sued  for  because  not  set  aside  to  them 
by  the  judgment  of  partition.  Thus  the  question  of  Standard's  liability 
was  not  reached. 

Appellants  assail  the  action  of  the  trial  court  upon  each  of  the  points 
stated. 

We  are  of  opinion  the  judgment  of  partition  to  which  Langhorne  was 
a  party  did  not  adjudicate  the  issues  upon  which  this  suit  is  based.  In 
that  cause  the  issue  between  Langhorne  and  the  claimants  was  whether 
he  had  an  interest  in  the  partnership  funds.  That  depended  upon 
whether  the  concern  had  earned  any  profits  and  the  jury  in  that  cause 
distinctly  found  that  none  had  been  earned,  but  that  the  business  had 
been  conducted  at  a  loss.  In  the  presence  of  this  finding  it  is  manifestly 
unsound  to  contend  that  the  jury  undertook  to  adjust  the  account  due 
the  firm  by  Langhorne  and  the  matter  of  the  sum  collected  after  Wylie's 
death.  The  judgment  of  the  District  Court  neither  established  nor 
disallowed  the  claims  in  question,  but  left  them  open  to  be  determined 
in  a  suit  brought  for  the  purpose  and  that  is  the  purpose  of  this  suit. 

Appellees'  contention  that  these  issues  might  have  been  properly 
adjudicated  in  that  suit  and  therefore  the  judgment  is  an  estoppel  as  to 
those  issues  presents  a  question  no  longer  open  since  the  decision  in 
Moore  v.  Snowball,  81  S.  W.  Rep.,  5.  The  issues  in  question  were  not 
in  fact  made  by  the  pleading  in  that  cause  and,  as  has  been  seen  above, 
were  not  necessarily  involved  in  the  issues  therein  determined. 

We  sustain  also  the  assignment  addressed  to  the  second  conclusion 
of  the  court.  It  is  clear  to  our  minds  that  the  commissioners'  report 
and  the  judgment  that  followed  adjudged  the  entire  residue  of  the 
estate  to  the  five  plaintiffs. 

We  also  hold  that  the  facts  do  not  show  that  either  of  the  qlaims  are 
barred  by  limitation.  It  being  a  claim  arising  between  partners  the 
four  years  statute  applies.     (Rev.  Stats.,  art.  3356.) 
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For  the  errors  indicated  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


Houston  &  Texas  Central  Railway  Company  v.  Mamie  E. 

Rutland  et  al. 

Decided  March  26,  1907. 

1<— Bisk  Unknown  to  Servant — Duty  of  Master. 

While,  as  a  general  rule,  it  is  not  the  duty  of  the  employer  to  warn  the 
employe  of  the  dangers  of  his  employment  unless  information  be  asked  by  the 
employe,  still  when  the  employe  is  inexperienced  and  ignorant  of  the  dangers 
incident  to  the  service  upon  which  he  is  entering  it  is  the  duty  of  the  em- 
ployer to  inform  and  warn  him  of  the  same. 

8. — Same— Question  for  Jury. 

Where  the  danger  is  secret  or  abnormal  and  extraordinary  and  of  such 
a  kind  that  the  servant  can  not  be  held  chargeable  with  an  adequate  compre- 
hension of  its  nature  and  extent,  or  of  the  proper  means  by  which  to  safe- 
guard himself,  the  master  is  prima  facie  bound  to  instruct  the  servant  con- 
cerning the  same.  The  presumption  is  that  risks  of  this  kind  are  not  known 
to  the  servant,  and  the  question  as  to  the  duty  of  the  master  is  always  for 
the  jury. 


S. 

In  a  suit  by  the  widow  and  children  of  a  railroad  employe  who  was  as- 
phyxiated by  the  gases  from  the  paint  with  which  he  was  painting  the  inside 
of  a  water  tank  of  a  locomotive,  evidence  considered,  ana  held  sufficient  to 
support  a  finding  by  the  jury  that  the  employer  was  negligent  in  failing  to 
instruct  said  employe  as  to  the  dangers  of  such  employment. 

4.— Dangers— Assumed  Bisk — Knowledge  of  Master. 

A  master  is  not  liable  for  injuries  from  dangers  of  the  existence  of  which 
he  neither  knew  nor  by  the  exercise  of  ordinary  care  could  have  known. 

5. — Bequested  Charge — Ignoring  Issue. 

A  requested  instruction  which  ignores  an  important  issue  in  the  case  is 
properly  refused. 

••—Cause  of  Death— Expert  Testimony/ 

The  testimony  of  a  physician  as  to  the  cause  of  death  when  based  partly 
on  his  own  knowledge  of  the  facts  and  partly  on  undisputed  evidence,  is  prop- 
erly admitted. 

7-— Death — Measure  of  Damage. 

In  a  suit  by  the  widow  and  minor  children  for  the  death  of  the  husband 
and  father  a  charge  to  the  effect  that  the  jury  should  allow  only  for  loss  of 
pecuniary  benefits,  and  that  by  pecuniary  benefits  was  meant  not  only  money 
but  everything  that  could  be  valued  in  money,  and  in  the  case  of  the  minor 
children  included  the  reasonable  pecuniary  value  of  the  nurture,  care  and  ed- 
ucation they  would  have  received  from  their  deceased  parent,  during  their 
minority,  had  he  lived,  and  that  nothing  should  be  allowed  for  grief  or  sorrow 
or  for  loss  of  the  society,  affection  or  companionship  of  the  deceased,  was  cor- 
rect on  the  measure  of  damages. 

8. — Excessive  Verdict. 

A  verdict  for  $10,000  for  the  death  of  a  husband  and  father,  thirty-seven 
years  of  age,  earning  from  $48  to  $50  per  month  without  prospect  of  larger 
wages,  held  excessive,  and  a  remittitur  of  $2,500  required. 
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The  facts  are  substantially  as  follows:  Valerius  Rutland,  husband  °of 
Mamie  E.  Rutland  and  father  of  the  minor  plaintiffs,  was  in  the  employ 
of  appellant  in  the  capacity  of  boilermaker's  helper,  in  which  work  he 
had  been  engaged  about  nine  months  at  the  time  of  his  death.  It  was 
a  part  of  the  duties  of  such  employe,  as  occasion  required,  to  go  inside 
of  the  water  tank  attached  to  a  locomotive  and  paint  the  inside  surface 
or  such  parts  thereof  as  needed  painting.  When  such  tank  needed 
repairs  the  custom  was  to  run  it  into  the  roundhouse  and  jack  it  up 
off  the  wheels  before  doing  the  repairs,  in  the  way  of  riveting,  etc. 
After  the  repair  work  was  done  it  was  customary  for  the  boilermaker's 
helper  to  go  into  the  tank  through  the  manhole  and  paint  the  seams 
along  the  rivets  and  other  parts  of  the  tank  to  keep  it  from  leaking. 
The  water  tank  is  made  of  sheet  iron  riveted  together  and  is  about 
eighteen  feet  long,  eight  feet  wide  and  four  and  a  half  to  five  feet  deep. 
About  two-thirds  of  the  distance  from  the  rear  of  the  tender  to  the  front 
part  next  to  the  locomotive  the  tank  changes  its  shape,  forming  two 
legs,  each  about  two  and  a  half  feet  wide,  between  which  is  the  space 
for  coal  or  an  oil  tank.  There  is  a  manhole  for  the  purpose  of  entering 
the  tank,  about  eighteen  inches  in  diameter,  near  the  rear  end,  and  on  top 
of  the  tank,  and  two  small  openings  in  the  front  end,  closed  by  valves, 
for  the  purpose  of  letting  water  into  the  locomotive.  With  the  exception 
of  these  openings  and  another  small  one  in  the  side  the  tank  is  designed 
to  be  air-tight.  The  tank  was  furnished  with  what  are  denominated 
splash-sheets,  consisting  of  pieces  of  sheet  iron  attached  to  the  inside  so 
as  to  steady  the  water  and  keep  it  from  splashing  during  the  operation 
of  the  locomotive.  They  are  so  arranged  that  a  person  entering  and 
passing  into  different  parts  of  the  tank,  have  to  pass  over  or  under  them 
thus  obstructing  his  movements.  The  paint  used  was  of  such  a  char- 
acter that  when  laid  on  it  gave  out  a  certain  kind  of  gas,  which,  if 
inhaled  in  sufficient  quantities,  would  produce  dizziness,  drowsiness,  and 
if  access  was  not  had  to  fresh  air,  gradual  asphyxiation  and  death.  It 
was  necessary  for  persons-  using  this  paint  on  the  inside  of  one  of  these 
tanks  to  come  out  for  fresh  air  every  ten  or  fifteen  minutes.  The  first 
effects  of  inhalation  was  a  stinging  sensation  of  the  membrane  of  the 
nose  and  of  the  eyes,  which  gave  to  a  person  experienced  in  the  use  of  the 
paint  in  a  confined  place,  warning  that  it  was  necessary  to  get  outside 
for  fresh  air. 

Although  Rutland  had  been  in  the  employ  of  appellant  for  about  nine 
months  as  boilermaker's  helper  the  evidence  did  not  show  whether  he 
ever  had  or  had  not  before  been  called  upon  to  paint  the  inside  of  a  tank. 
It  simply  shows  that  it  was  one  of  the  duties  of  an  employe  in  his 
position  to  do  so,  and  that  there  was  frequent  occasion  to  do  such  work. 

In  the  afternoon  of  December  14,  1903,  Rutland  was  ordered  by  his 
immediate  superior,  O'Reilly,  to  get  some  paint  and  go  inside  of  the 
tank  and  do  some  painting.  The  foreman  testifies  that  he  told  him  to 
paint  four  butt  straps  only,  which  would  take  about  a  half  pint  of  paint, 
but  although  this  evidence  is  not  directly  contradicted,  and  in  the  nature 
of  things  could  not  be,  there  are  circumstances  tending  to  show  that  he 
had  painted  much  more  than  this.  The  testimony  is  undisputed  that 
when  found  in  the  tank  he  had  a  bucket  containing  half  a  gallon  of 
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{taint,  and  there  is  evidence  that  he  had  done  more  painting  than  the 
our  butt  straps. 

Nothing  more  was  seen  of  Rutland  after  he  went  into  the  tank  until 
the  next  morning  when  search  was  made  and  he  was  found  in  the  tank, 
alive  but  unconscious,  and  he  lived  about  three  hours  after  he  was  taken 
from  the  tank.  The  evidence  leaves  no  doubt  that  his  death  was  caused 
by  inhaling  the  fumes  of  the  gas  given  out  by  the  paint.  The  paint  used 
was  the  same  kind  that  had  been  in  use  for  this  purpose  for  about  twenty 
years  and  this  was  the  first  casualty  shown  to  have  resulted  therefrom. 
Deceased  was  a  man  of  thirty-seven  years  of  age,  in  good  health  and  his 
wages  were  $48  to  $50  per  month. 

The  first  assignment  of  error  assails  the  verdict  of  the  jury  and  the 
action  of  the  trial  court  in  overruling  appellant's  motion  for  a  new  trial 
on  the  general  ground  that  there  was  no  proof  of  negligence  on  the  part 
of  defendant  company  in  failing  to  provide  safeguards  against  occur- 
raoces,  such  as  that  complained  of,  by  warning  or  otherwise.  It  is  urged 
in  support  of  the  assignment  that  the  evidence  totally  fails  to  show 
either  of  the  following  contentions : 

(1)  That  the  defendant,  as  an  ordinarily  prudent  person,  might 
reasonably  have  foreseen  such  result  as  the  death  of  Rutland  as  likely  to 
occur  under  the  circumstances  shown. 

(2)  That  he  was  ignorant  and  inexperienced  in  relation  to  the  line 
of  work  which  he  undertook  to  perform  as  boilermaker's  helper,  the 
uncontradicted  evidence  showing,  on  the  contrary,  that  he  was  a  man 
of  ordinary  capacity  in  this  relation,  and  that  he  remained  in  this 
position  for  a  period  of  nine  months  prior  to  his  death,  performing  the 
ordinary  duties  of  the  position  which  included  the  painting  of  tanks, 
with  the  same  character  of  paint  and  under  the  same  circumstances  and 
conditions  as  on  the  occasion  of  his  injury. 

(3)  That  the  defendant  had  knowledge  of  his  inexperience  and 
ignorance  in  relation  to  the  dangers  of  painting  the  tank,  the  evidence 
showing,  on  the  contrary,  that  defendant  had  no  reason  to  suspect  that 
he  was  so  inexperienced. 

The  care  which  a  man  of  ordinary  intelligence  in  possession  of  his 
faculties  will  ordinarily  take  to  protect  his  -life  from  serious  danger, 
would  indicate,  when  considered  in  connection  with  the  circumstances 
under  which  Rutland  came  to  his  death,  that  he  was  unaware  of  the 
peculiar  dangers  attending  the  work  he  was  ordered  to  perform.  That 
there  was  danger  of  the  gravest  kind  attending  this  work  can  hardly  be 
questioned.  The  evidence  tends  to  show,  it  is  true,  that  the  stinging 
sensation  in  the  eyes  could  be  relied  upon  to  give  ample  warning  to  a 
man  of  ordinary  intelligence  in  time  to  allow  him  to  get  out  of  the  tank 
to  get  fresh  air.  This  seems  to  have  been  sufficient  to  have  prevented 
any  serious  results  to  persons  performing  this  work  previous  to  this 
accident,  but  it  is  by  no  means  clear  that  this  stinging  sensation  would 
warn  any  one  of  the  extreme  danger  to  life  of  remaining  in  the  tank, 
in  time  for  him  to  avoid  such  results  by  coming  out.  The  testimony 
tends  to  show  that  Rutland  was  engaged  in  painting  at  such  a  place  in 
the  tank  that  his  way  to  the  manhole  was  obstructed  by  the  splash-sheets, 
and  that  he  was  overcome  while  crawling  under  one  of  these  splash-sheets 
to  get  to  the  manhole. 

Vol.  XLV.  Civil— 40. 
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It  is  hardly  conceivable  that  Rutland  had  the  premonitory  warning 
spoken  of,  and  understood  its  significance,  and  still  failed  to  give  any 
heed  thereto.  The  effect  of  inhaling  the  fumes  from  the  paint  was  to 
produce  dizziness  and  gradual  unconsciousness.  This  influence  was 
subtle  and  at  first  barely  perceptible.  Taking  all  of  the  circumstances 
together,  they  authorize  the  conclusion  that,  in  fact,  Rutland  did  not 
know  the  danger  attending  the  work  upon  which  he  was  engaged,  and 
that  he  had  not  had  any  former  experience  in  this  particular  work. 
It  is  true  that  it  was  a  work  incidental  to  his  duties  in  the  position  he 
occupied,  but  it  does  not  follow  therefrom  that  he  had  at  any  time  been 
called  upon  to  perform  this  kind  of  work,  in  the  absence  of  any  evidence 
that  he  had  been.  There  were  many  other  employes  whose  duty  it  was 
also  to  paint  water  tanks?  and,  unrebutted  by  any  evidence  showing  the 
contrary,  the  very  maimer  in  which  Rutland  came  to  his  death  tends  to 
show  his  ignorance  of  the  danger. 

The  foreman,  O'Reilly,  knew  the  danger,  as  he  testifies,  and  he  had  not 
instructed  or  warned  Rutland.  Was  it  his  duty  to  do  so?  Appellant's 
contention  is  that  it  was  not,  unless  he  either  knew  or  as  a  man  of 
ordinary  prudence  must  have  known,  that  Rutland  did  not  also  know  the 
danger,  and  that  there  is  no  evidence  which  tends  to  show  either. 

In  the  case  of  Missouri  Pac.  Ry.  Co.  v.  Callbreath  (66  Texas,  526), 
cited  by  appellant,  it  is  said  by  our  Supreme  Court:  "As  a  general 
rule  it  is  not  the  duty  of  the  employer  to  instruct  him  (the  employe)  as 
to  the  rules  of  the  service  or  warn  him  of  the  dangers  incident  thereto, 
unless  information  be  asked  (Missouri  Pac.  Ry.  Co.  v.  Watts,  64  Texas, 
568),  but,"  the  court  proceeds  to  say,  "this  rule  is  subject  to  some 
qualifications.  It  was  h.eld  by  this  court,  in  the  case  last  cited,  that  the 
servant  being  inexperienced  and  ignorant  of  the  dangers  of  the  service 
upon  which  he  was  just  entering,  it  was  the  duty  of  the  company  to  have 
informed  him  of  the  dangers.  The  law  is  thus  stated  by  a  well  known 
text  writer,  'when  there  are  hazards  incident  to  an  occupation  which  the 
master  knows  or  ought  to  know,  it  is  his  duty  to  warn  the  servant  of 
them  fully,  and  failing  to  do  so  he  is  liable  to  him  for  any  injury  that 
he  may  sustain  in  consequence  of  such  neglect,  and  this  rule  applies 
where  the  danger  or  hazard  is  patent,  if  through  youth,  inexperience  or 
other  cause,  the  servant  is  incompetent  to  fully  understand  the  nature  and 
extent  of  the  hazard/  Wood  on  Master  and  Servant,  714/*  It  was  in 
that  case  held  that  it  was  the  master's  duty  to  warn  the  employe,  a  byake- 
man  of  long  experience  in  coupling  cars,  of  the  peculiar  danger  of 
coupling  the  car  in  question,  on  account  of  a  patented  device  not  in 
general  use,  without  any  question  as  to  whether  the  master  knew,  in 
fact,  that  the  brakeman  was  ignorant.  On  account  of  the  infrequency 
of  the  use  of  this  particular  device,  the  master  could  not  assume  that  the 
brakeman  knew  of  the  danger,  and  in  the  present  case,  by  the  same  rule, 
on  account  of  the  secret  and  subtle  character  of  the  danger,  certainly  not 
as  much  open  to  common  observation  as  was  the  danger  from  the 
peculiar  construction  of  the  car  in  the  Callbreath  case,  the  foreman 
could  not  assume  that  Rutland  knew  the  danger  attending  the  work 
of  going  into  the  tank  to  paint  the  inside  surface. 

We  think  that  the  correct  rule  applicable  to  cases  where  the  danger 
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is  secret  and  extraordinary,  as  in  the  present  case,  is  thus  stated  in  ap- 
pellees* brief  quoting  from  Labatt  on  Master  and  Servant: 

"The  doctrine  which  may  be  regarded  as  representing  the  converse 
of  the  propositions,  discussed  in  the  preceding  sections,  is  that  a  master 
is  prima  facie  bound  to  instruct  a  servant  as  to  all  risks  which  are  ab- 
normal or  extraordinary,  and  at  the  same  time  of  such  a  kind  that  the 
servant  can  not  be  held  chargeable  with  an  adequate  comprehension  of 
their  nature  and  extent,  or  of  the  proper  means  by  which  to  safeguard 
himself.  The  presumption  is,  that  all  risks  which  belong  to  this  category 
are  not  known  to  the  servant.  Hence,  the  question  whether  the  servant 
should  have  been  warned  is  always  for  the  jury,  where  the  evidence  is 
fairly  susceptible  of  the  construction  that  the  peril  to  which  his  injury 
was  due  was  one  of  this  description,  and  there  is  no  positive  evidence 
tending  to  charge  him  with  actual  or  constructive  knowledge  of  that 
peril."  (Labatt  Master  and  Servant,  sec.  240-1;  Bailey  Master  and 
Servant,  111  et  seq.,  124-5 ;  Mather  v.  Rillston,  156  U.  S.,  399 ;  Dowling 
v.  Allen,  74  Mo.,  13;  Perry  v.  Marsh,  25  Ala.,  659;  Smith  v.  Peninsular 
Car  Works,  27  N.  W.  Rep.,  662 ;  Fox  v.  Peninsular  Lead  Works,  48  N. 
W.  Rep.,  203;  McGowan  v.  La  Plata,  etc.,  Works,  9  Fed.  Rep.,  861; 
Kliegel  v.  Aitken,  35  L.  R.  A.,  251 ;  Western  U.  Tel.  Co.  v.  McMullen, 
32  L.  R.  A.,  353.)  Applying  this  rule  to  the  facts  of  the  present  case, 
we  think  that  the  evidence  waa  sufficient  to  authorize  the  jury  to  find 
that  appellant  was  negligent  in  failing  to  instruct  Rutland  as  to  the 
danger  in  the  work  which  he  was.  ordered  to  perform. 

What  we  have  said  disposes  also  of  the  second  assignment  of  error. 
The  foreman,  O'Reilly,  testified  that  he  actually  knew  the  danger,  and 
the  evidence  tends  to  show  that  such  danger  was  not  open  and  patent  to 
Rutland. 

By  the  third  assignment  of  error  appellant  presents  the  proposition 
that  according  to  the  undisputed  evidence  Rutland  was  guilty  of  con- 
tributory negligence  "in  that  he  voluntarily  entered  and  remained  in  a 
place  of  danger,  and  under  circumstances  and  conditions  which,  by  his 
own  senses  and  according  to  the  laws  of  nature,  he  knew,  or  by  the 
exercise  of  ordinary  care  must  have  known,  were  disagreeable  and  danger- 
ous, and  thus,  but  his  own  negligence,  he  directly  contributed  to  the 
fatal  result." 

The  evidence  showed  that  there  was  no  danger  in  going  into  the  tank 
to  paint  the  inside  if  one  came  out  every  ten  or  fifteen  minutes  for  fresh 
air,  but  we  can  not  say  that  this  necessity  for  coming  out  at  such  short 
intervals  was  known  to  Rutland  or  was  so  open  and  patent  to  common 
observation  as  that  a  failure  to  take  such  precaution  by  him  was,  as 
matter  of  law,  contributory  negligence  on  his  part.  It  may  be  that  when 
it  became  apparent  to  his  senses  that  there  was  danger  in  remaining 
longer,  he  tried  to  get  out,  but  was  disabled  by  the  increasing  effect  of 
the  inhalation  of  the  fumes.  This  could  have  been  avoided  by  a  timely 
warning  of  the  peculiar  character  of  the  danger  and  of  the  necessity  of 
obeying  the  first  premonition  thereof. 

What  we  have  said  in  disposing  of  the  first  assignment  of  error  dis- 
poses of  the  fourth  assignment,  which  complains  of  the  refusal  of  the 
court  to  give  a  requested  instruction  to  find  for  defendant. 

The  objections  to  the  charge  of  the  court  on  assumed  risk,  as  set  out 
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in  the  fifth  assignment  of  error,  can  not  be  sustained.  Appellant  com- 
plains that  the  charge  assumes  that  the  employer  knew  of  the  danger 
attending  the  work.  It  could  not  have  been  so  understood  by  the  jury  in 
view  of  the  general  charge  of  the  court  which  states  and  repeats  in  the 
most  positive  terms,  as  a  condition  of  recovery  by  plaintiff,  that  the 
defendant  must  have  known  of  the  danger,  or  would  have  lmown  of  it  by 
the*  exercise  of  ordinary  care.  This  is  a  prominent  feature  of  the  charge 
quoted  in  appellant's  sixth  assignment  of  error.  It  was  not  error  to 
charge  that  it  became  the  duty  of  the  master  to  warn  the  servant  under 
the  circumstances  stated  in  the  charge.  To  fail  to  do  so,  would,  as 
matter  of  law,  be  negligence. 

The  charge  of  the  court  objected  to  in  the  sixth  assignment  presents 
the  issues  upon  which  appellees  were  entitled  to  recover  fully  and  in  a 
manner  as  favorable  to  appellant  as  the  law  and  the  facts  warranted. 
The  evidence,  as  we  have  shown,  required  the  submission  of  the  issues 
presented.  The  criticism  of  the  charge  that  it  repeats  any  issue  involving 
liability  in  such  a  manner  as  to  give  it  undue  emphasis  and  tend  to  indi- 
cate the  judge's  view  of  a  particular  feature  of  the  evidence,  is  not 
sound.  The  charge  after  setting  out  fully  and  without  unnecessary 
repetition  every  condition  upon  which  appellees  would  be  entitled  to 
recover,  concludes,  "but  unless  you  find  the  affirmation  of  each  and  every 
fact  submitted  in  this  paragraph  of  the  charge,  you  will  let  your  verdict 
be  in  favor  of  the  defendant." 

The  seventh  assignment  of  error  cojnplains  of  the  refusal  of  a  special 
charge  requested  by  appellant,  in  substance,  to  find  for  defendant  if 
the  jury  finds  that  it  was  a  part  of  the  duties  of  Sutland  as  boiler- 
maker's  helper  to  do  the  work  in  which  he  lost  his  life,  and  further, 
that  the  manner  in  which  he  was  directed  to  perform  the  work,  and  the 
circumstances  under  which  he  was  directed  to  perform  it,  were  the  same 
manner  and  circumstances  under  which  the  work  was  usually  and  ordin- 
arily performed.  This  charge  ignored  the  real  issue  of  the  negligence  of 
the  appellant  in  failing  to  instruct  Rutland,  and  it  was  not  error  to 
refuse  it. 

The  eighth  assignment  of  error  presents  the  question  of  the  refusal  of 
a  charge  requested  by  appellant  upon  the  issue  as  to  whether  the  fore- 
man, O'Reilly,  could  as  a  man  of  ordinary  prudence,  have  anticipated 
that  any  injury  would  have  resulted  to  Rutland  in  the  performance  of 
the  work.  We  think  this  issue  was  fully  presented  by  the  court's  charge. 
It  was  presented  in  an  affirmative  form  in  the  third  paragraph  and  in  a 
negative  form  in  the  fourth  paragraph  of  the  general  charge.  It  was 
not  necessary  to  go  further. 

There  was  no  error  in  admitting  the  testimony  of  the  physician,  H.  A. 
Wood,  of  his  opinion  as  to  the  cause  of  the  death  of  Rutland.  This 
opinion  was  based  in  part  upon  his  own  observation  and  in  part  upon 
statements  as  to  the  circumstances  under  which  Rutland  met  his  death, 
which  are  shown  by  the  undisputed  evidence  to  have  been  true.  He  was 
called  to  see  deceased  as  soon  as  he  was  taken  out  of  the  tank  and  before 
he  was  dead.  He  testified  that  from  these  facts,  in  his  opinion,  the  man 
died  from  the  effects  of  inhaling  the  fumes  of  the  paint,  a  fact  which 
the  evidence  establishes  almost  beyond  doubt. 

Upon  the  measure  of  damages  the  court  instructed  the  jury  to  allow 
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only  for  loss  of  pecuniary  benefits  and  that  "by  pecuniary  benefits  is 
meant  not  only  money,  but  everything  that  can  be  valued  in  money,  and 
in  the  case  of  minor  children  includes  the  reasonable  pecuniary  value  of 
nurture,  care,  and  education  they  would  have  received  from  their  de- 
ceased parent,  during  their  minority,  had  he  lived."  The  jury  was 
further  instructed  not  to  allow  plaintiffs  anything  for  grief  or  sorrow 
on  account  of  the  death  of  deceased,  or  for  loss  of  his  society,  affection 
or  companionship.  There  was  no  error  in  the  charge  (International  & 
G.  N.  Ry.  Co.  v.  McVey,  87  S.  W.  Rep.,  329.) 

Appellant  complains  of  the  verdict  as  excessive.  There  was  nothing 
to  be  considered  by  the  jury  except  the  pecuniary  loss  to  appellees  by 
reason  of  the  death  of  the  husband  and  father.  The  deceased  was,  at 
the  time  of  his  death,  thirty-seven  years  of  age.  He  was  employed  as 
boilermaker's  helper,  at  wages  of  $48  to  $50  per  month.  There  was  no 
evidence  as  to  any  prospect  of  advancement  to  a  higher  grade  of  em- 
ployment whereby  he  might  be  able  to  earn  larger  wages.  The  amount 
of  the  verdict,  $10,000,  if  placed  at  legal  interest  would  afford  an  annual 
income  equal  to  the  amount  of  his  annual  wages,  during  the  time  he 
might  be  expected  to  live,  and  leave  the  capital  intact  at  his  death.  It 
could  not  be  supposed  that  his  wife  and  children  would  receive  the 
benefit  of  the  entire  amount  of  his  earnings,  without  allowing  for  his 
own  support.  Some  value  must  be  placed  on  other  pecuniary  benefits 
which  appellees  might  have  received  had  deceased  lived,  and  which  can 
be  valued  in  money,  but  taking  that  also  into  consideration,  we  are  of 
the  opinion  that  the  jury  must  have  estimated  the  value  of  the  life  of 
deceased  upon  other  considerations  than  those  to  which  they  were  limited 
by  the  charge  of  the  court.  To  a  very  large  extent  the  damages  were 
susceptible  of  an  approximately  accurate  calculation  based  upon  his  life 
expectancy,  and  the  amount  of  his  annual  earnings,  the  only  amount  not 
susceptible  of  such  calculation  being  the  value  of  the  nurture,  care  and 
education  the  children  may  have  received  from  the  father,  and  also  such 
care  as  the  wife  may  have  received  in  addition  to  the  amount  of  his 
earnings,  but  while  these  were  largely  in  the  discretion  of  the  jury,  we 
think  they  have  been  overestimated  in  the  verdict. 

We  find  no  other  reversible  error  in  the  record,  but  appellees  will  be 
required  to  enter  in  ten  days  a  remittitur  of  $2,500  to  be  apportioned, 
$1,500  to  the  amount  awarded  the  widow  and  $1,000  to  that  awarded  the 
three  children,  in  which  case  the  judgment  will  be  affirmed  at  the  costs 
of  appellees,  otherwise  the  judgment  will  be  reversed  and  the  cause 
remanded. 

Remittitur  ordered  and  judgment  affirmed. 

Writ  of  error  refused. 


ON  MOTION  OF  APPELLEES   FOR  REHEARING. 

Appellees  in  this  .case  recovered  judgment  for  $10,000.  In  passing 
upon  appellant's  appeal  we  held  that  the  amount  was  excessive  and  re- 
quired appellees  to  remit  $2,500  of  the  amount  as  a  condition  for 
affirmance.  Upon  this  motion  on  the  part  of  appellees  to  reconsider  that 
part  of  our  judgment,  they  have  submitted  argument  and  authorities 
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upon  consideration  of  which  we  have  concluded  that  we  were  in  error  in 
requiring  such  remittitur. 

We  still  think  that  the  amount  of  the  damages  awarded  appellees  is 
exceedingly  liberal,  and  greater  than  we  would  have  awarded,  but  not  so 
excessive  as  to  authorize  the  conclusion  that  the  jury  was  actuated  by 
prejudice  or  passion  or  any  other  motive  than  the  desire  to  allow  ap- 
pellees what,  from  the  evidence,  they  honestly  concluded  was  the  pecuni- 
ary loss  sustained  by  them  in  the  death  of  the  husband  and  father. 
(Missouri  Pac.  Ry.  v.  Lehmberg,  75  Texas,  67.) 

So  much  of  our  opinion  as  refers  to  this  point  is  withdrawn.  Ap- 
pellees' motion  is  granted,  and  so  much  of  the  judgment  as  requires  the 
remittitur  is  set  aside  and  the  judgment  is  affirmed  for  the  entire  amount. 

Motion  granted  and  judgment  affirmed. 

ON  MOTION  FOR  REHEARING  BY  APPELLANT. 

Appellant  objects  to  the  statement  in  the  opinion  affirming  the  judg- 
ment of  the  trial  court,  that  O'Reilly,  its  foreman,  knew  of  the  danger 
in  remaining  in  the  tank,  while  painting  its  interior  surface,  and  that 
he  had  so  testified.  The  evidence  shows  clearly  that  it  was  necessary 
for  any  one  to  come  out  of  the  tank  for  fresh  air  every  fifteen  minutes, 
or  at  least  at  very  short  intervals,  and  that  it  was  dangerous  not  to  do  so. 
O'Reilly  testified  (we  give  questions  and  answers) : 

"Q.  You  say  you  know  gases  generated  by  this  paint  when  spread 
on  would  hurt  the  eyes;  111  ask  you  if  you  didn't  also  know  the  men 
couldn't  stay  in  there  long,  but  would  have  to  come  out  for  fresh  air? 

"A.     He  would  know  that  himself. 

"Q.    I  am  not  asking  you  that;  I  am  asking  you  if  you  didn't  know  it? 

"A.    Yes. 

"Q.    Your  experience  and  observation  taught  you  that? 

"A.    Yes." 

We  think  that  it  is  a  fair  inference  from  this  testimony  that  O'Reilly 
knew  that  it  would  be  dangerous  for  any  one  painting  the  inside  of  the 
tank  to  remain  in  the  tank  without  coming  out  for  fresh  air  every  few 
minutes.    The  motion  is  overruled. 

Motion  overruled. 


Cane  Belt  Railroad  Company  v.  Peden  Iron  &  Steel  Company. 

Decided  March  27,  1907. 

Carrier— Wrongful  Delivery  of  Freight. 

In  a  suit  against  a  railroad  for  the 'value  of  freight  received  by  it  and 
wrongfully  delivered  to  one  not  the  consignee,  the  fact  that  the  person  to  whom 
the  freight  was  delivered  was  a  director  in  the  consignee  company,  and  had 
in  his  possession  the  bill  of  lading,  the  same  not  being  endorsed  by  the  con- 
signee to  the  holder,  was  no  defense. 

Appeal  from  the  County  Court  of  Wharton  County.     Tried  below 
before  Hon.  G.  S.  Gordon. 

J.  W .  Terry  and  A.  H.  Culwell,  for  appellant. 
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Baker,  Botts,  Parker  &  Garwood,  for  appellee. 

GILL,  Chief  Justice. — The  Peden  Iron  &  Steel  Company  filed  this 
suit  against  the  Cane  Belt  Railroad  Company  and  the  Bolton  Warehouse 
Company  to  recover  the  value  of  certain  machinery  sold  and  shipped. 
The  cause  of  action  as  against  the  railway  company  was  predicated  upon 
allegations  that  the  company,  over  whose  lines  the  goods  were  shipped, 
had  delivered  them  to  one  not  authorized  to  receive  them  whereby  they 
were  lost  to  plaintiff. 

A  trial  resulted  in  a  judgment  in  favor  of  plaintiff  for  $172.72  as 
against  the  railway  company,  and  the  Bolton  Warehouse  Company  was 
acquitted  with  its  costs.    The  railway  company  has  appealed. 

The  principal  complaint  against  the  judgment  is  that  it  is  not  justi- 
fied by  the  facts,  it  being  contended  that  as  the  person  to  whom  they 
were  delivered  was  a  director  of  the  consignee  and  had  possession  of  the 
bill  of  lading,  the  company  was  authorized  to  deliver  to  him. 

It  is  true  that  in  some  way  Turner,  who  was  in  fact  a  director  in  the 
Bolton  Warehouse  Company,  got  possession  of  the  unendorsed  bill  of 
lading  and  induced  the  delivery  of  the  goods  to  him,  but  the  judgment 
establishes  upon  sufficient  evidence  that  it  is  also  true  that  he  had  no 
authority  from  any  source  to  receive  them,  and  that  he  in  fact  received 
them  for  himself  and  converted  them  to  his  own  use.  The  point  is 
without  merit. 

The  objection  to  the  pleading  is  equally  without  merit.  The  sworn 
account  as  supplemented  by  the  docket  entries  in  the  Justice  Court 
where  the  suit  originated  is  sufficient,  and  the  answer  of  the  railway 
company  shows  that  it  was  thereby  fully  advised  of  the  nature  of  the 
suit  against  it.    The  judgment  is  affirmed. 

Affirmed. 


Jno.  P.  Davidson  v.  S.  Hirsoh. 

Decided  March  27,  1007. 

1. — Suit  for  Bent — Bet  Adjudicata. 

Where  by  the  terms  of  a  rental  contract  concerning  a  storehouse  the  rent 
was  payable  monthly,  and  upon  default  in  the  payment  of  the  rent  for  the 
first  month  the  landlord  sued  the  tenant  and  recovered  judgment  for  the  rent 
of  that  month,  such  judgment  was  not  a  bar  to  a  suit  for  subsequent  monthly 
instalments  of  rent,  for  the  reason  that  the  landlord's  suit  was  one  based  on 
the  contract,  and  not  for  damages  for  breach  of  the  contract. 

ft. — Bent — Monthly  Instalments — Bemedies. 

Where  by  the  terms  of  a  rental  contract  the  rent  is  payable  in  monthly 
instalments,  upon  default  in  the  payment  of  the  rent  and  abandonment  of  the 
premises  by  the  tenant  the  landlord  may  either  stand  on  the  contract  and  sue 
for  each  month's  rent  as  it  falls  due,  or  he  may  sue  once  for  all  for  damages 
for  breach  of  the  contract. 

Appeal  from  the  County  Court  of  Nacogdoches  County.    Tried  below 
before  Hon.  Robert  Berger. 
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Ingraham,  Middlebrook  &  Hodges,  for  appellants. — The  court  erred  in 
holding  that  this  suit  was  a  suit  for  damages,  and  that  the  first  suit  was 
also  a  suit  for  damages,  that  the  plaintiff  was  concluded  by  the  first  suit, 
and  could  not  bring  the  second  suit  and  therefore  instructed  a  verdict  for 
the  defendant  in  this  case.  Mohrhardt  v.  St  Paul  &  T.  N.  Ry.  Co.,  2 
W.  &  W.,  sees.  322-3 ;  Texas  &  P.  Ry.  Co.  v.  Nelson,  9  Texas  Civ.  App., 
156;  Ferguson  v.  Culton,  8  Texas,  283;  Watson  v.  Texas  &  Pac.  Ry.  Co., 
27  S.  W.  Rep.,  924;  Hearne  v.  Garrett,  49  Texas,  619;  Porter  v.  Burkett, 
65  Texas,  383 ;  DeCordova  v.  City  of  Galveston,  4  Texas,  470 ;  Pishaway 
v.  Runnels,  71  Texas,  353;  Massie  v.  State  Bank,  32  S.  W.  Rep.,  797; 
International  &  G.  N.  Ry.  Co.  v.  Pape,  73  Texas,  501. 

Blount  &  Garrison,  for  appellees. — A  judgment  finally  recovered  in  a 
suit  for  damages  for  the  breach  of  a  written  contract  is  res  adjudicata 
of  the  entire  cause  of  action  and  is  a  bar  to  any  other  action  for  damages 
brought  upon  said  contract  for  a  breach  thereof.  Pitts  v.  Reynold's 
Administrator,  1  Texas,  604;  Litchenstein  v.  Brooks,  75  Texas,  196; 
Bendernagle  v.  Cocks,  32  Am.  Dec,  448 ;  St.  Louis  &  S.  W.  R.  R.  Co. 
v.  Nose,  28  S.  W.  Rep.,  1038 ;  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Dowe, 
70  Texas,  11. 

REESE,  Associate  Justice. — Jno.  P.  Davidson  entered  into  a 
written  contract  with  the  Lipstate  Dry  Goods  Company  whereby  David- 
son rented  to  the  Lipstate  Company  a  store  building  in  Nacogdoches  for 
two  and  one-half  months,  beginning  May  19,  1905,  and  ending  August 
3,  1905,  for  $75  a  month  rent,  payable  monthly.  It  was  stipulated  in 
the  contract  that  Lipstate  was  to  give  Davidson  30  days  notice  in  writing 
prior  to  the  3d  day  of  August  if  he  did  not  intend  to  keep  the  storehouse 
for  a  longer  time  than  the  two  and  a  half  months,  and  that  in  the  event 
of  his  failure  to  do  so,  he  was  to  keep  it  for  a  whole  year  commencing 
August  3,  1905,  and  ending  August  3,  1906,  and  so  on  from  year  to 
year  "without  giving  such  written  notice." 

After  August  3,  1905,  and  before  September  10,  1905,  Lipstate  gave 
Davidson  written  notice  that  he  would  not  keep  the  storehouse  longer, 
and  refused  to  pay  rent  after  August  3.  Thereupon  on  September  10, 
1905,  Davidson  brought  suit  against  Lipstate  for  $75,  being  the  rent 
due  under  the  contract  from  August  3  to  September  3  and  recovered 
judgment,  which  was  paid. 

After  the  next  month's  rent,  under  the  contract,  became  due,  David- 
son brought  this  suit  to  recover  the  same.  Before  the  suit  was  tried  the 
rent  for  the  third  month  became  due  and  he  amended  his  pleadings  so 
as  to  include  rent  due  for  that  month  also,  the  suit  then  being  for  two 
months'  rent,  beginning  September  3,  1905,  and  ending  November  3, 
1905.  In  the  Justice  Court  defendant  had  judgment  and  plaintiff  ap- 
pealed to  the  County  Court.  Upon  the  hearing  of  the  cause  in  the 
County  Court  defendant  also  had  judgment,  the  court  holding  that,  upon 
defendant's  plea  of  res  adjudicata,  plaintiff  was  not  entitled  to  recover. 
The  court  treated  both  suits  as  suits  for  damages  for  breach,  by  the 
Lipstate  Company,  of  its  contract  and  held  that  by  the  first  suit  the 
plaintiff  had  exhausted  his  remedy  for  damages  for  such  breach.  From 
this  judgment  the  plaintiff  prosecutes  this  appeal.    The  only  question 
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presented  by  the  appeal  is  the  correctness  of  the  judgment  upon  the 
facts  stated. 

The  trial  court  was  in  error  in  holding  that  the  suit  was  one  for 
damages  for  breach  of  the  contract,  and  in  sustaining  the  plea  of  res 
adjudicate.  Upon  the  failure  of  appellee  to  give  the  30  days'  notice,  as 
provided  in  the  contract,  the  contract  became  one  for  a  year  from 
August  3,  1905,  with  the  rent  payable  monthly,  as  stipulated  in  the 
contract  for  the  two  and  one-half  months,  at  $75  per  month. 

This  much  was,  in  fact,  adjudicated  in  the  suit  for  the  first  month's 
rent.  Appellant  had  the  right  to  sue  for  and  collect  each  month's 
rent  as  it  fell  due,  as  stipulated  in  the  contract.  Such  suit  was  upon  the 
contract  and  not  for  damages  for  a  breach  of  it.  Upon  appellee's  aban- 
donment of  the  premises  appellant  might  have  taken  possession  and 
sued  him  for  damages  for  the  breach,  but  he  was  not  required  to  do  so. 
He  had  a  right  to  stand  upon  the  contract  and  sue  for  the  rent,  as  it 
fell  due,  in  which  case  the  measure  of  his  recovery  would  not  be  lessened 
by  the  amount  for  which  he  might  have  rented  the  premises.  The 
precise  question  was  decided  by  this  court  in  Minnie  Racke  v.  Anheuser- 
Busch  Brewing  Assn.  (17  Texas  Civ.  App.,  167,  42  S.  W.  Rep.,  774,  18 
Am.  and  Eng.  Ency.  of  Law,  303). 

For  the  error  indicated  the  judgment  of  the  court  below  is  reversed 
and  judgment  here  rendered  for  appellant  for  the  amount  sued  for. 

Reversed  and  rendered. 


Houston  A  Texas  Central  Railroad  Company  v.  W.  I.  Van  Ness, 

Decided  March  27,  1907. 

Railway — Killing  Stock — Negligence — Lookout. 

It  was  error  to  charge  the  duty  of  those  operating  a  train  to  be  to  keep 
a  lookout  for  stock  at  places  where  it  was  not  required  to  fence;  such  charge 
made  the  duty  an  absolute  one  and  failure  therein  negligence  in  law. 

Appeal  from  the  County  Court  of  Robertson  County.  Tried  below 
before  Hon.  J!  W.  Woods. 

Baker,  Botts,  Parker  &  Garwood  A.  P.  McCormick  and  Kinard  & 
Goodman,  for  appellant. 

Lane  &  Woods,  for  appellee. 

EIDSON,  Associate  Justice. — This  is  a  suit  brought  by  the  appellee 
against  the  appellant  to  recover  damages  for  injuries  to  a  certain  mule, 
owned  by  appellee,  alleged  to  have  been  caused  by  the  negligence  of 
appellant.  Appellee  recovered  judgment  in  the  court  below  upon  a  trial 
before  court  and  jury  in  sum  of  $125. 

There  was  no  positive  error  in  the  paragraph  of  the  court's  charge 
complained  of  in  appellant's  first  assignment  of  error.  The  charge  of  the 
court  complained  of  in  appellant's  second  assignment  of  error  made  it 
the  absolute  duty  of  the  appellant's  employes  to  keep  a  lookout  for  stock 
while  passing  through  places  not  required  to  be  fenced.    This  instruction 


634  Texas  Civil  Appeals  Reports,  Vol.  45.  [March, 

was  erroneous,  as  the  duty  required  of  appellant  under  such  circum- 
stances was  the  exercise  of  ordinary  care  in  keeping  a  lookout  for  stock. 
(Houston  &  T.  C.  Ry.  Co.  v.  Red  Cross  Stock  Farm,  22  Texas  Civ.  App., 
117,  53  S.  W.  Rep.,  834;  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Dyer,  46  S. 
W.  Rep.,  841.) 

For  this  error  the  judgment  of  the  court  below  will  be  reversed  and 
the  cause  remanded. 

Reversed  and  remanded. 


B.  F.  Lewteb  v.  J.  H.  Lindley. 

Decided  March  27,  1907. 

1.— Sequestration — Replevy — Judgment  Against  Sureties. 

A  judgment  against  sureties  on  a  replevy  bond  for  sequestered  property 
will  be  reversed  where  the  record  contains  no  writ  of  sequestration  or  bond, 
though  issuance,  levy  and  execution  of  the  bond  were  alleged  in  the  petition, 
and  though  the  trial  court,  without  their  introduction  in  evidence,  could  have 
taken  judicial  notice  of  them  and  rendered  judgment  accordingly. 

Appeal  from  the  County  Court  of  Tom  Green  County.  Tried  below 
before  Hon.  Milton  Mayes. 

Brightman  &  Upton,  for  appellant. 

J.  C.  Simmons,  for  appellee. 

EIDSON,  Associate  Justice. — None  of  appellant's  assignments  of 
error  point  out  reversible  error  except  the  seventh,  which  we  sustain. 
That  assignment  is  as  follows:  "The  court  erred  in  not  setting  aside 
that  part  of  the  judgment  that  finds  a  judgment  against  Austin  Spencer 
and  J.  A.  Cqrbin  as  sureties  of  defendant  in  his  replevy  bond,  because 
there  is  no  evidence  to  show  that  said  property  was  ever  replevied  by  the 
defendant,  or  that  he  ever  entered  into  such  bond."  And  the  proposition 
thereunder  is  as  follows :  ^There  is  no  evidence  in  the  record  that  de- 
fendant ever  executed  a  replevy  bond,  or  that  J.  A.  Coroin  and  Austin 
Spencer  ever  signed  such  bond  as  sureties." 

An  examination  of  the  record  in  this  case  discloses  that  there  is  noth- 
ing therein  to  show  that  the  defendant  ever  replevied  the  property  in- 
volved in  this  suit  or  executed  any  replevy  bond  therefor,  except  the 
allegation  in  appellee's  petition  to  the  effect  that  a  writ  of  sequestration 
was  issued  and  served,  and  that  a  replevy  bond,  with  Austin  Spencer  and 
J.  A.  Corbin  as  sureties,  was  executed.  We  can  not  take  the  allegations 
in  the  petition  as  evidence  of  the  issuance  of  a  writ  of  sequestration  and 
service  thereof,  and  the  execution  of  a  replevy  bond,  especially  as  the 
certificate  of  the  clerk  to  the  transcript  shows  that  it  contains  all  the 
proceedings  had  in  the  case  and  the  writ  of  sequestration  and  replevy 
bond  are  not  embraced  therein.  If  it  is  true  that  a  writ  of  sequestration 
had  been  issued  and  served  and  a  replevy  bond  had  been  executed  by  the 
defendant  with  sureties,  these  papers  should  appear  in  the  transcript, 
as  without  them,  it  would  not  be  a  complete  transcript  of  the  proceedings 
had  in  the  case ;  and  if  the  writ  and  bond  were  among  the  papers  of  the 
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case  at  the  time  of  the  trial,  the  court  below  could  have  taken  judicial 
notice  of  their  existence  and  contents  without  their  being  introduced  in 
evidence. 

For  the  error  indicated,  the  judgment  of  the  court  below  is  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 


M.  M.  Blakeney  v.  Nalle  &  Company. 

Decided  March  27,  1907. 

1. — Statute  of  Frandi — Debt  of  Another — Consideration. 

The  statute  of  frauds  does  not  make  void  a  promise  not  in  writing  to  pay 
the  debt  of  another  when  made  upon  a  valuable  consideration  to  the  promisor. 

2. — Mechanic's  Lien — Fixing  Under  Statute— Constitution. 

Where  no  rights  of  an  innocent  purchaser  intervene,  the  lien  in  favor  of 
a  contractor  making  improvements  or  repairs  upon  a  building  is  given  by  the 
Constitution  and  need  not  be  fixed  by  compliance  with  the  statutory  require- 
ments as  to  filing  contract  or  sworn  account. 


8. — Same— Lost  Contract. 

Where  a  written  contract  under  which  improvements  have  been  made  is 
lost,  ^  it  would  seem  that  an  affidavit  setting  forth  the  terms  of  the  contract 
and  its  loss,  filed  in  lieu  of  the  contract  itself  might  be  taken  as  a  compliance 
with  the  statute  fixing  the  lien  by  filing  the  contract. 

Appeal  from  the  District  Court  of  Travis  County.  Tried  below  before 
Hon.  George  Calhoun. 

8.  R.  Fisher,  for  appellant. — No  personal  judgment  could  be  rendered 
against  Blakeney  because  his  promise  to  pay  Hardie's  debt  was  not  in 
writing  nor  upon  an  independent  consideration.  Rev.  Stats.,  art.  2543"; 
Henry  v.  Kizer  Lumber  Co.,  33  S.  W.  Rep.,  278 ;  Starr  v.  Taylor,  56 
S.  W.  Rep.,  643 ;  Jones  Lumber  Co.  v.  Villegas,  28  S.  W.  Rep.,  558.    * 

The  affidavit  filed  was  insufficient  to  fix  the  lien  under  the  statute, 
the  claimant  having  himself  lost  the  contract.  Ferguson  v.  Ashbell,  53 
Texas,  249 ;  Pool  v.  Sanf ord,  52  Texas,  634. 

Allen  &  Hart,  for  appellee. — A  parol  promise  to  pay  the  debt  of 
another,  if  based  upon  a  valid  consideration,  is  binding  upon  the  promis- 
or. Wallace  v.  Freeman,  25  Texas  Supp.,  91;  Lemmon  v.  Box,  20  Texas, 
332;  Hicks  v.  Bailey,  16  Texas,  231;  Muller  v.  Riviere,  59  Texas,  640; 
Monroe  v.  Buchanan,  27  Texas,  247;  McCown  v.  Schrimpf,  21  Texas, 
27;  Spann  v.  Cochran,  63  Texas>  240;  Morris  v.  Gaines,  82  Texas,  257. 

The  facts  alleged  and  proven  showed  a  lien  upon  the  $960  in  favor  of 
appellees,  and  the  court  did  not  err  in  foreclosing  same.  Const.,  art.  16, 
sec.  37;  Strang  v.  Pray,  89  Texas,  525;  Rev.  Stats.,  art.  3294;  Warner 
Elevator  Co.  v.  Maverick,  88  Texas,  494. 

KEY,  Associate  Justice. — Nalle  &  Company,  a  copartnership, 
brought  this  suit  against  M.  M.  Blakeney  and  the  Austin  National  Bank. 
The  plaintiffs  dismissed  as  to  the  bank,  and  upon  trial  recovered  a  judg- 
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ment  against  Blakeney  for  $1,351.16  1-3,  and  a  foreclosure  of  a  me- 
chanic's lien  to  the  extent  of  $960  upon  the  proceeds  of  certain  property 
described  in  the  plaintiff's  petition.  The  defendant  has  appealed  and 
presents  the  case  in  this  court  upon  several  assignments  of  error.  The 
trial  judge  filed  the  following  findings  of  fact : 

"1.  That  on  or  about  the  4th  day  of  April,  1905,  one  A.  F.  Hardie 
made,  executed  and  delivered  to  the  plaintiffs  his  certain  promissory 
note  for  $1,100,  payable  April  15,  1905,  to  the  order  of  the  plaintiffs  at 
Austin,  Travis  County,  Texas,  with  interest  at  the  rate  of  ten  percent 
per  annum  from  maturity,  and  providing  for  ten  percent  attorney's  fees, 
if  placed  in  the  hands  of  an  attorney  for  collection. 

"2.  That  the  consideration  for  said  note  was  the  making  of  certain 
improvements,  repairs  and  the  placing  of  certain  fixtures  in  the  store- 
house situated  on  lot  number  6  in  block  number  70,  in  the  city  of 
Austin,  Travis  County,  Texas,  by  one  Max  Schneider. 

"3.  That  on  or  about  March  4,  1905,  the  said  A.  P.  Hardie  entered 
into  a  contract  with  the  said  Max  Schneider  for  the  making  of  the  said 
improvements  on  the  premises  aforesaid.  That  said  contract  provided 
for  the  payment  to  said  Schneider  of  the  sum  of  $3,400  for  said  work 
and  material  to  be  furnished,  when  the  work  was  completed  and  accepted 
by  the  said  Hardie.  Said  contract  was  in  writing  and  signed  by  the 
said  Schneider,  and  by  A.  F.  Hardie,  acting  by  and  through  his  agent, 
E.  F.  Gardiner. 

"4.  That  said  contract  has  been  lost  or  misplaced  and  can  not  be 
produced. 

"5.  That  said  work  was  performed  by  said  Schneider  and  was  ac- 
cepted on  the  4th  day  of  April,  1905,  and  the  said  Schneider  was  paid 
the  sum  of  $1,200  in  cash,  and  two  notes  were  executed  for  the  remainder, 
payable,  at  the  suggestion  of  said  Schneider,  to  Nalle  &  Company,  who 
had  furnished  the  material  to  said  Schneider,  each  of  said  notes  being  for 
the  sum  of  $1,100,  one  due  April  8,  1905,  and  the  other  due  April  15, 
1905.  That  the  note  due  April  8,  1905,  has  been  paid  and  that  the  note 
due  April  15,  1905,  has  not  been  paid  in  whole  or  in  part  and  is  the  one 
herein  sued  upon. 

"6.  That  on  the  29th  day  of  April,  1905,  the  said  Max  Schneider 
made  the  following  affidavit : 


as,) 
is.\ 


"  The  State  of  Texas, 
County  of  Travis. 
"'Max  Schneider,  affiant,  makes  oath  and  says,  that  on  or  about 
March  4,  1905,  he  entered  into  a  contract  with  A.  F.  Hardie  to  do 
certain  work  in  connection  with  repair  and  improvements  of  the  premises 
situated  on  lot  number  6  in  block  number  70  in  the  city  of  Austin, 
Travis  County,  Texas.  That  said  contract  was  in  writing  and  provided 
for  the  payment  to  said  Schneider  of  the  sum  of  thirty-four  hundred 
($3,400)  dollars  for  said  work  and  material  to  be  furnished  when  the 
same  was  completed  and  accepted  by  the  said  A.  F.  Hardie.  That  said 
contract  was  in  writing  and  signed  by  the  said  Max  Schneider  and 
A.  F.  Hardie,  acting  by  and  through  his  agent,  E.  F.  Gardiner,  and  pro- 
vided for  work  to  be  done  according  to  plans  and  specifications  prepared 
by  John  Andrewartha,  architect.    That  said  contract  in  writing  has  been 
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lost  or  misplaced,  and  can  not  be  produced  by  this  affiant,  and  although 
diligent  search  has  been  made  for  the  same  it  can  not  be  found.  That 
after  said  work  was  performed  and  material  furnished,  and  when  same 
was  accepted  on  the  4th  day  of  April,  1905,  there  was  paid  to  the  affiant 
the  sum  of  twelve  hundred  ($1,200)  dollars  and  two  (2)  notes  executed 
for  the  remainder  payable,  at  the  suggestion  of  affiant,  to  Nalle  & 
Company,  one  for  eleven  hundred  ($1,100)  dollars,  due  April  8,  1905, 
which  has  been  paid,  and  one  for  eleven  hundred  ($1,100)  dollars,  with 
interest  at  the  rate  of  ten  percent  per  annum  from  maturity,  and  pro- 
viding for  ten  percent  attorney's  fees,  if  placed  in  the  hands  of  an  at- 
torney for  collection,  payable  April  15,  1905,  which  note  remains  wholly 
unpaid.  That  said  labor  was  performed  and  material  furnished  for  said 
A.  F.  Hardie  under  and  by  virtue  of  the  above  stated  contract  between 
affiant  and  said  Hardie.  Affiant  further  makes  oath  and  savs  that  he  is 
informed  that  Mrs.  M.  G.  Sampson,  Mrs.  Frances  Smoot  and  Mrs. 
Oeorgie  Nalle  were  at  the  time  said  contract  was  made  and  entered 
into  and  said  labor  was  performed  and  material  furnished  the  owners 
of  the  house  situated  upon  the  above  mentioned  lot,  and  that  said  A.  F. 
Hardie  was  holding  and  in  possession  of  same  under  and  by  virtue  of  a 
lease  contract,  permitting  and  authorizing  him  to  make  the  repairs  of 
the  kind  and  character  in  said  contract  mentioned.  This  affiant  claims 
a  lien  upon  said  house  and  improvements  and  upon  said  land. 

Max  Schneider. 
"  'Sworn  to  and  subscribed  before  me,  on  this  the  29th  day  of  April, 
A.  D.  1905. 

G.  W.  Allen,  Notary  Public, 
Travis  County,  Texas.* 

"  The  State  of  Texas,) 
County  of  Travis.  \ 
"'For  a  valuable  consideration  by  me  received,  I,  Max  Schneider, 
the  holder  of  the  above  set  out  mechanic's  lien,  do  hereby  assign,  transfer 
and  set  over  to  Nalle  &  Co.  the  said  mechanic  s  lien. 
"  'Witness  my  hand,  this  the  29th  day  of  April,  1905. 

Max  Schneider/ 

"  The  State  of  Texas, } 
County  of  Travis.  \ 
'"Before  me,  the  undersigned  authority,  on  this  day  personally  ap- 
peared Max  Schneider,  known  to  me  to  be  the  person  whose  name  is 
subscribed  to  the  foregoing  instrument,  and  acknowledged  to  me  that  he 
executed  the  same  for  the  purposes  and  consideration  therein  expressed. 
"  'Given  under  my  hand  and  seal  of  office,  this  the  29th  day  of  April, 
A.  D.  1905. 

G.  W.  Allen,  Notary  Public, 
Travis  County,  Texas.' 

"That  said  affidavit  was  filed  with  the  county  clerk  of  Travis  County 
on  April  29,  1905,  and  recorded  by  said  clerk  on  May  8,  1905,  in  the 
records  of  Travis  County,  Texas. 

"7.  That  the  said  Schneider  on  the  29th  day  of  April,  1905,  for  a 
valuable  consideration,  transferred  his  mechanic's  lien  to  plaintiffs. 
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"B.  That  on  or  about  the  21st  day  of  April,  1905,  the  defendant,  M. 
M.  Blakeney,  by  parol,  assumed  the  payment  of  the  note  herein  sued 
upon  and  agreed  and  bound  himself  to  pay  the  same. 

"9.  That  by  agreement  of  all  parties,  a  portion  of  the  fixtures  covered 
by  the  lien  of  plaintiff  was  sold,  with  the  understanding  that  the  pro- 
ceeds ($960)  should  be  deposited  with  defendant,  the  Austin  National 
Bank  to  abide  the  result  of  any  litigation  concerning  the  lien  herein 
involved,  the  said  $960  to  take  the  place  and  stand  in  lieu  of  the  said 
fixtures,  and  that  if  the  plaintiffs  established  their  lien  as  against  said 
fixtures  and  articles  so  sold,  the  lien  should  pass  to  and  cover  the  said 
sum  of  money  so  deposited." 

Opinion.  The  first,  second,  third,  fourth  and  fifth  assignments  of  error 
invoke,  in  different  forms,  the  statute  of  frauds,  the  contention  being 
that  the  plaintiffs  sought  to  recover  upon  an  unwritten  promise  to  pay 
the  debt  of  another  person.  This  contention  is  without  merit,  because  the 
plaintiffs  alleged  and  proved  that  the  defendant's  promise  to  pay  Hardie's 
debt  rested  upon  a  valuable  consideration,  and  its  main  purpose  was  to 
subserve  the  interest  of  the  defendant.  Such  a  promise,  though  not  in 
writing,  is  not  within  the  statute  of  frauds.  (Wallace  v.  Freeman,  25 
Texas  Supp.,  91;  Monroe  v.  Buchanan,  27  Texas,  247;  Spann  v.  Cochran, 
63  Texas,  240;  Morris  v.  Gaines,  82  Texas,  257.) 

The  remaining  assignments  attack  plaintiff's  lien,  the  main  contention 
being  that  the  statute  regulating  such  liens  was  not  complied  with,  and 
therefore  no  lien  existed.  The  lien  was  created  and  rendered  available 
by  the  Constitution,  and  it  was  not  necessary  to  comply  with  statutory 
regulations  in  order  to  enforce  it.  There  was  no  question  of  innocent 
purchaser,  and  the  case  falls  within  Strang  v.  Pray,  89  Texas,  525,  and 
other  cases  holding  that  the  Constitution  creates  such  liens,  and  that 
they  may  be  enforced  regardless  of  the  statute.  However,  we  do  not  hold 
that  the  statute  was  not  complied  with.  It  is  true  that  Schneider  did 
not  file  his  contract  nor  an  itemized  account  with  the  clerk  of  the 
County  Court,  but  he  did  file  an  affidavit  showing  that  the  contract  was 
lost.     (Warner  Elevator  Co.  v.  Maverick,  88  Texas,  491.) 

Some  of  the  findings  of  the  trial  judge  are  assailed,  but  we  find  testi- 
mony in  the  record  which  supports  them. 

No  error  has  been  shown  and  the  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


David  G.  Baldwin  v.  Charles  Poltt. 

Decided  March  27,  1907. 

1. — Agency — Pleading. 

Allegations  that  certain  acts  were  done  by  the  defendant  will  admit  p/oof 
that  said  acts  were  done  by  the  agent  of  defendant. 

2. — Same — Building  Contract — Evidence. 

Where  a  building  contract  reserves  the  right  in  the  owner  to  make  any 
changes  in  the  plans  which  the  architect  may  direct,  and  provides  that  the 
cost  of  the  changes  shall  be  added  to  or  deducted  from  the  contract  price,  as 
the  case  may  be,  and  changes  are  made  by  the  architect  which  increase  the 
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contract  price,  the  owner  is  liable  for  the  reasonable  value  of  the  extra  work 
and  material  involved. 

Appeal  from  the  District  Court  of  El  Paso  County.  Tried  below 
before  Hon.  J.  M.  Goggin. 

A.  0.  Wilcox,  for  appellant. 

R.  V.  Bowden,  for  appellee. 

NEILL,  Associate  Justice. — This  suit  was  brought  by  Charles  Polti 
against  David  G.  Baldwin  to  recover  $1,371.70,  with  interest  thereon 
from  the  8th  of  April,  1905,  alleged  to  be  a  balance  due  for  work  done  by 
the  plaintiff  on  a  certain  building  of  the  defendant,  and  to  foreclose  a 
mechanic's  lien  on  it  and  the  lots  upon  which  it  is  located. 

The  substance  of  plaintiff's  allegations  is,  that  on  February  1,  1904, 
he  entered  into  a  written  contract  with  defendant  to  do  certain  stone 
work  on  the  east  and  south  walls  of  the  building,  etc.,  specified  in  the 
contract,  for  which  he  was  to  be  paid  by  defendant  a  sum  not  to  exceed, 
in  any  event,  $7,885;  that  shortly  after  the  contract  was  made  it  was 
modified  by  an  oral  agreement  between  the  parties,  whereby  it  was 
agreed  that  for  doing  the  labor  and  furnishing  the  material  stipulated  in 
the  written  contract  plaintiff  should  receive  the  sum  of  $7,685.  That 
plaintiff  fully  performed  his  part  of  the  contract,  and  defendant  became 
indebted  to  him,  according  to  its  terms  in  the  sum  of  $7,685.  That 
during  the  construction  of  the  building  under  the  contract  as  modified 
by  the  oral  agreement,  defendant  made  certain  changes  in  the  plans  and 
specifications,  adding  a  large  amount  of  ruble  and  cutnstone  work,  making 
changes  in  the  arches  on  the  first  floor,  and  various  other  changes  shown 
by  an  exhibit  attached  to  and  made  a  part  of  plaintiff's  petition;  that 
such  changes  required  extra  work,  which  was  done  by  plaintiff  at  the 
special  instance  and  request  of  defendant,  for  which  plaintiff  is  entitled 
to  payment,  over  and  above  the  original  contract  price  ($7,685),  of  its 
reasonable  value,  which  he  alleges  is,  as  shown  by  the  various  items 
appearing  in  the  exhibit  attached  to  his  petition,  $2,051.45.  That  he 
has  been  paid  on  the  contract  $8,364.75,  and  there  is  still  due  him  for 
extra  work  done  the  sum  of  $1,371.07,  for  which  he  prayed  judgment. 

The  defendant  answered  by  a  genera]  denial  and  specially  pleaded, 
that  the  original  written  contract  was,  as  alleged  by  the  plaintiff, 
changed  and  modified;  but  that  it  was  understood  and  agreed  between 
the  parties  that  no  additional  price  should  be  charged  upon  the  extra 
openings  added  to  the  original  plans  and  specifications  of  the  building, 
nor  any  extra  charge  for  any  extra  work  in  increasing  the  thickness  of  the 
walls  from  that  originally  designed  as  shown  from  the  plans  and  specifi- 
cations of  the  building,  and  that,  it  was  agreed  when  such  work  was  done 
tha£  the  sum  of  $7,685  should  include  the  consideration  for  all  such  extra 
work  as  might  be  done  by  reason  of  the  necessity  of  creating  the  extra 
openings  and  increasing  the  thickness  of  the  walls  of  the  building,  such 
modifications  being  fully  understood  by  the  parties  when  they  orally 
changed  the  original  contract.  Defendant  also  pleaded  in  reconvention 
that  certain  work  on  a  part  of  the  building  was  not  in  accordance  with 
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the  contract  and  defective  for  that  reason,  and  asked  judgment  for 
damages  against  plaintiff  on  proof  of  the  matters  so  pleaded. 

The  trial  of  the  case  resulted  in  a  verdict  and  judgment  in  favor  of 
the  plaintiff  for  $1,064.07  with  interest  at  the  rate  of  6  percent  per 
annum  from  January  1,  1906,  amounting  in  the  aggregate  to  $1,091.73, 
together  with  a  foreclosure  of  his  mechanic's  and  builder's  lien  on  the 
building  and  lots  upon  which  it  is  situated. 

Conclusions  of  Fact.  It  will  be  seen  from  our  statement  of  the  plead- 
ings, that  plaintiff's  claim  for  extra  work  is  $2,051.45;  which,  added 
to  the  sum  to  be  paid  according  to  contract,  makes  $9,736.45,  which  he 
should  have  been  paid  in  all.  He  was  paid  by  the  defendant  $8,364.75, 
which,  according  to  plaintiff's  statement,  would  leave  a  balance  due  him 
of  $1,371.70.  The  defendant  disputed  several  items  in  plaintiff's  ac- 
count which  amount  in  the  aggregate  to  $1,061.25.  This  is  in  effect  an 
admission  by  the  defendant  that  he  owes  plaintiff  $310.45  of  the 
$1,371.70  claimed  by  him,  and  shows  that  the  real  contention  between 
them  is  in  regard  to  the  $1,061.25  involved  in  the  disputed  items  in 
plaintiff's  account. 

The  solution  of  the  matter  in  dispute  depends  upon  whether  the 
material  and  labor  embraced  in  the  several  items  were  comprehended  by 
the  contract.  If  they  were,  they  could  not  have  been  deemed  extras; 
and  plaintiff,  in  receiving  the  amount  of  money  agreed  upon  by  the 
contract,  was  paid  for  them.  If,  however,  they  were  not  contemplated 
by  the  contract,  but  were  required  by  changes  made  in  the  plans  and 
specifications  of  the  building  after  the  contract  was  entered  into,  them, 
they  should  be  regarded  as  extras,  and  plaintiff  would  be  entitled  to  re- 
cover their  reasonable  value.  There  was  evidence  tending  to  support 
the  latter  theory,  contended  for  by  the  plaintiff,  and,  in  deference  to  the 
verdict,  we  find  accordingly. 

Conclusions  of  Law.  1.  As  to  the  items  in  dispute,  the  court  in- 
structed the  jury  that  if  it  believed  from  the  evidence  the  work  was  not 
contemplated  by  the  parties,  in  the  oral  agreement  modifying  the  original 
contract  and  did  not  come  within  its  terms,  but  if  it  believed  from  a 
preponderance  of  the  evidence  that  any  or  all  of  said  work  was  done  by 
Polti  outside  of  the  oral  contract,  and  was  done  at  the  special  instance 
and  request  of  Baldwin  or  his  superintendent,  Stewart,  as  extra,  to  find 
for  plaintiff  as  to  such  items,  if  any,  as  the  jury  believed  from  a  pre- 
ponderance of  the  evidence  was  done  outside  of  said  contract  as  extra 
at  the  special  instance  and  request  of  Baldwin  or  his  superintendent; 
and  to  find  against  plaintiff  as  to  all  suth  items,  if  any,  as  it  believed 
from  the  evidence  fell  within  the  provisions  and  terms  of  the  oral  con- 
tract, or  said  original  contract  as  modified  by  the  oral  agreement. 

This  portion  of  the  charge  is  objected  to  by  the  first  assignment  of 
error  because  there  were  no  allegations  in  plaintiff's  pleadings  of  the 
agency  of  Stewart  as  superintendent  of  the  defendant,  or  that  he  was 
vested  with  authority  to  authorize  changes  or  contract  for  extra  work 
to  be  done  upon  the  building,  such  issue  being  only  raised  by  the  evidence. 
It  will  be  observed  that  it  is  not  questioned  that  Stewart  was  defend- 
ant's superintendent  and  agent  in  the  construction  of  the  building,  or 
that  he  was  vested  as  such  agent  with  authority  to  authorize  changes  and 
contract  for  the  extra  work;  but  the  objection  goes  to  the  pleadings  and 
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not  to  the  evidence,  which  is  admitted  by  the  assignment  as  tending  to 
show  such  agency  and  authority: 

It  is  a  general  rule,  that  the  act  of  an  agent  is  the  act  of  his  principal; 
which  is  expressed  in  the  maxim,  qui  facit  per  alium,  facii  per  ge. 
And  as  there  was  no  question  as  to  Stewart's  agency  and  authority, 
proof  of  his  doings  within  the  scope  of  his  agency,  supports  the  allega- 
tion that  they  were  the  acts  of  the  defendant.  Therefore,  the  charge  is 
not  obnoxious  to  the  objection  raised  by  the  assignment. 

2.  The  second  assignment  of  error  is. as  follows:  "The  court  erred 
in  said  charge  in  instructing  the  jury  that  they  should  find  for  plaintiff 
Polti  as  to  all  such  items  of  work  as  were  done  at  the  request  of  Baldwin 
or  his  superintendent,  Stewart,  as  it  does  not  appear  from  the  pleadings 
or  the  evidence  that  said  Stewart  was  authorized  to  change  the  plans 
or  cause  to  be  constructed  such  extras  as  were  alleged  to  have  been  so 
constructed  by  Polti  as  extras  to  said  house,  for  the  reason  that  said 
charge  instructed  the  jury  they  should  find  for  such  item  or  items 
whether  the  same  were  constructed  with  or  without  the  knowledge  and 
consent  of  said  Baldwin  and  the  jury  were  thereby  instructed  that  any 
extras  made  whether  they  were  made  with  or  without  the  consent  of 
said  Baldwin  would  be  proper  charges  against  him  if  they  were  directed 
to  be  made  by  said  Stewart." 

There  are  no  propositions  asserted  in  appellant's  brief  under  the 
assignment.  And,  as  it  involves  two  separate  and  distinct  propositions 
(one  raising  a  question  of  pleading  and  the  other  of  evidence),  we  do 
not  think  it  is  entitled  under  the  rules  of  this  court  to  consideration. 
But  as  the  first  question  it  involves  has  been  decided  in  disposing  of  the 
preceding  assignment,  we  may  say  as  to  the  second,  that  the  original 
contract  reserves  the  right  to  make  any  changes  in  the  plans  which  the 
architect  may  direct,  and  provides  that  the  cost  of  the  changes  when 
determined  are  to  be  added  to  or  deducted  from  the  contract  price,  and 
that  it  is  undisputed  that  Stewart  was  substituted  for  the  original 
architect  and  that  the  changes  which  called  for  the  extra  work  and 
material,  as  shown  by  the  disputed  items,  were  directed  by  him  while 
acting  as  such  as  defendant's  agent  in  superintending  the  work  done  by 
plaintiff  on  the  building.  This  answers  the  second  question  presented  by 
the  assignment,  if  an  answer  should  be  deemed  required. 

3.  The  court  gave  this  supplemental  charge  to  the  jury :  "You  are 
instructed  in  connection  with  the  main  charge  that  if  you  believe  from 
the  evidence  that  the  said  five  arches  claimed  by  plaintiff  as  extras  were 
included  in  the  modified  contract  entered  into  by  and  between  plaintiff 
and  defendant  during  the  month  of  May,  1904,  and  that  they  were  em- 
braced in  the  changed  plans  of  said  building  as  made  by  Mr.  Stewart, 
superintendent,  and  that  plaintiff  agreed  to  do  the  work  under  said 
plans  and  in  accordance  with  the  details  thereof,  and  that  he  fully  under- 
stood he  was  to  do  such  work  in  accordance  with  said  plans,  then  you 
are  instructed  if  you  believe  from  the  evidence  that  said  five  arches 
were  in  contemplation  of  plaintiff  and  defendant  when  they  made  and 
entered  into  said  modified  contract  and  were  embraced  therein,  then 
plaintiff  would  not  be  entitled  to  recover  therefor  and  you  will  find 
nothing  for  him  as  to  said  items  so  charged  as  extras  in  his  said  account/' 

Vol.  XLV.  Civil— 41. 
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The  use  of  the  words,  "fully  understood,"  as  they  appear  in  it,  is  ob- 
jected to  by  the  third  assignment  of  error,  for  the  reason  that  if  the 
articles  referred  to  were  embraced  by  the  modified  contract,  it  would 
make  no  difference  whether  Polti  "fully  understood"  the  plans  or  not. 
The  words  so  used  relate  to  the  work  and  not  to  the  plans.  The  ques- 
tion presented  was,  was  it  fully  understood  by  plaintiff  he  was  to  do 
such  work  according  to  the  plans,  and  not  whether  he  fully  understood 
the  plans.  The  supplemental  charge  contains  a  proposition  of  law, 
applicable  to  the  case  made  by  the  pleadings  and  evidence,  and  required 
a  verdict  for  defendant  upon  the  finding  of  the  facts  presented.  It 
discloses  no  affirmative  error ;  and  if  defendant  deemed  it  was  not  favor- 
able enough  to  him,  he  should  have  prepared  and  requested  such  a  special 
charge  as  he  thought  himself  entitled  to  upon  the  subject.  This  disposes 
of  the  fourth  assignment  as  well,  which  is  also  directed  to  the  supple- 
mental charge. 

4.  The  special  charge  of  defendant,  the  refusal  of  which  is  the  basis 
of  the  fifth  assignment  of  error,  is  upon  the  weight  of  the  evidence  and 
was  properly  refused. 

5.  Our  conclusions  of  fact  dispose  of  the  sixth  assignment  of  error, 
which  complains  that  the  verdict  is  contrary  to  the  evidence  and  charge 
of  the  court  and  is  excessive,  adversely  to  appellant. 

There  is  no  error  assigned  requiring  a  reversal  of  the  judgment  and  it 
is  affirmed. 

Affirmed. 
Writ  of  error  refused. 


J.  W.  Thompson  v.  N.  L.  Mills. 

Decided  March  29,  1907. 

1. — Practice— Ruling  on  Demurrer. 

Trial  courts  should  rule  on  demurrers  when  presented*  and  before  proceed- 
ing to  hear  evidence,  but  a  failure  to  do  so  is  not  always  reversible  error. 

9. — Pleading — General  Demurrer.  * 

If  the  facts  stated  in  a  pleading  show  liability  and  there  is  a  prayer  for 
general  relief  a  general  demurrer  should  be  overruled  even  though  the  pleader 
has  mistaken  his  remedy.  *'       . 

3. — Agency — Evidence. 

Agency  and  the  authority  of  the  agent  may  be  shown  by  circumstantial 
evidence.  Acts  of  the  agent  in  the  matter  of  his  employment  before  and  after 
the  date  in  question  are  competent  evidence.  Evidence  considered,  and  held 
material  and  competent  to  show  the  fact  and  extent  of  agency. 

•4. — Findings  of  Fact — Practice. 

A  trial  court  can  not  be  required  to  set  out  the  evidence  upon  which  he 
bases  his  findings  of  fact. 

Appeal  from  the  District  Court  of  H&rris  County.  Tried  below  before 
Hon.  Chas.  E.  Ashe. 

Fisher,  Sears  &  Carfipbell,  for  appellant. — It  is  the  duty  of  the  court 
to  make  rulings  upon  demurrers  and  exceptions  presented  in  the  cause 
at  a  proper  time,  and  it  was  error  for  the  court  to  refuse  to  make  a  ruling 
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disposing,  one  way  or  the  other,  of  said  demurrers.  Rev.  Stats.  1895, 
art.  1291;  Kules  of  Sup.  Ct.  for  Dist.  and  Co.  Ct.,  24  to  28,  inclusive; 
Knight  v.  Southern  Pac.  Ry.  Co.,  41  Texas,  413;  Erwin  v.  Austin,  1 
App.  Civ.,  1037 ;  Williams  v.  Bailes,  9  Texas,  63. 

Plaintiffs  only  action  and  suit  to  recover,  based  upon  the  facts  stated 
in  the  petition,  should  have  been  for  damages,  and  not  directly  for  so 
much  money  "due  and  unpaid/'  and  there  being  no  claim  made  by  plain- 
tiff for  damages,  the  petition  is  insufficient  to  predicate  any  recovery 
upon.  Rowe  v.  Horton,  65  Texas,  92;  Barry  v.  Screwmen's  Ass'n,  67 
Texas,  254. 

The  contract  offered  in  evidence,  being  a  purported  contract  between 
one  "Fitzgerald  &  Ray"  and  one  A.  I.  Skene,  purporting  to  act  for  J.  W. 
Thompson,  and  being  wholly  disconnected  with  and  bearing  no  relevancy 
to  the  alleged  contract  sued  upon,  and  not  shown  to  have  been  authorized 
by  Thompson,  was  wholly  irrelevant  and  immaterial  and  inadmissible, 
and  the  court  erred  in  refusing  to  sustain  defendant's  objection  thereto. 
Wagoner  v.  Ruply,  69  Texas,  705;  Texas  &  Pac.  Ry.  v.  Brashear,  15 
Texas  Ct.  Rep.,  139;  Mechem  on  Agency,  sec.  100-1,  and  authorities 
cited;  Cooper  v.  Sawyer,  73  S.  W.  Rep.,  993;  Terry  v.  French,  5  Texas 
Civ.  App.,  123;  McGregor  v.  Hudson,  30  S.  W.  Rep.,  489;  Bartley  v. 
Rhodes,  33  S.  W.  Rep.,  605 ;  Newland  v.  Holland,  45  Texas,  588 ;  Cole- 
man v.  Colgate,  69  Texas,  92;  Noel  v.  Denman,  76  Texas,  310. 

No  authority  having  been  shown  from  Thompson  to  A.  I.  Skene,  the 
purported  agent,  to  make  the  contract  in  behalf  of  Thompson  with  Fitz- 
gerald &  Ray,  such  contract  was  inadmissible,  incompetent  and  irrele- 
vant. Baker  v.  Kellett,  84  S.  W.  Rep.,  661;  Cunningham  v.  McDonald, 
83  S.  W.  Rep.,  372. 

It  was  wholly  irrelevant  and  immaterial  (and  inadmissible)  to  show 
"who  was  representing  Thompson,  or  acting  for  him  during  the  con- 
struction of  the  tunnel/'  said  contract  for  said  tunnel,  and  the  matters 
relating  thereto,  being  wholly  disconnected  with  Mr.  Mills,  and  being 
wholly  independent  of,  and  at  a  time  long  subsequent  to,  the  purported 
contract  with  Mills.  Baker  v.  Kellet,  84  S.  W.  Rep.,  661 ;  Cunningham 
v.  McDonald,  83  S.  W.  Rep.,  372 ;  National  Cash  Register  Co.  v.  Hagan, 
83  S.  W.  Rep.,  727;  McGregor  v.  Hudson,  *30  S.  W.  Rep.,  489;  Bartlev  v. 
Rhodes,  33  S.  W.  Rep.,  605.  "  - 

It  was  incompetent  to  attempt  to  show  that  said  A.  I.  Skene,  at  a 
period  long  after  the  alleged  transaction  with  Mills,  undertook  to  sell 
any  of  the  dirt,  such  evidence  being  wholly  irrelevant  and  immaterial; 
and  evidence  that  Skene  sold  dirt  was  incompetent  to  show  that  Skene 
had  authority  from  his  alleged  principal  to  employ  a  subagent  to  sell 
dirt,  and  bind  said  alleged  principal  for  commissions  to  said  subagent 
for  his  alleged  services.  Smith  v.  Sublett,  28  Texas,  163;  Williams  v. 
Moore,  58  S.  W.  Rep.,  954;  Tres  Palacios  Rice  Co.  v.  Eidman,  15  Texas 
Ct.  Rep.,  318. 

The  court  erred  in  rendering  judgment  for  plaintiff,  because  there  was 
no  sufficient  legal  evidence  showing  authority  on  the  part  of  A.  I.  Skene 
to  dispose,  at  the  time,  of  the  dirt  in  question,  to  any  one.  Baker  v. 
Kellett,  84  S.  W.  Rep.,  661 ;  Smith  v.  Sublett,  28  Texas,  163 ;  Williams 
v.  Moore,  58  S.  W.  Rep.,  954;  National  Cash  Register  Co.  v.  Hagan,  83 
S.  W.  Rep,  727;  Cunningham  v.  McDonald,  83  S.  W.  Rep.,  372;  Noel 
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v.  Denman,  76  Texas,  310;  Tree  Palacios  Bice  Co.  v.  Eidman,  15  Texas 
Ct.  Rep.,  318. 

E.  P.  &  Otis  K.  Hamblen,  for  appellee. 

GILL,  Chief  Justice. — N.  L.  Mills  sued  J.  W.  Thompson  to  recover 
$1,500.  The  pleadings  predicated  the  right  to  recover  upon  the  state 
of  facts  hereinafter  disclosed.  Defendant  answered  by  general  denial, 
and  denied  under  oath  the  agency  of  one  A.  I.  Skene  who  is  alleged  to 
have  made  the  contract  out  of  which  this  litigation  has  arisen.  A  trial 
to  the  court  without  a  jury  resulted  in  a  judgment  against  Thompson 
for  $1,365  and  he  has  appealed. 

The  facts  are  as  follows:  N.  L.  Mills  was  a  general  broker  in  the 
city  of  Houston.  Thompson,  who  resided  in  the  city  of  St.  Louis, 
secured  from  the  city  of  Houston  and  the  two  railroads  affected  by  the 
proposed  improvement  the  contract  to  excavate  the  tunnel  under  the 
railroads  at  their  intersection  with  Preston  Avenue  in  the  city  of 
Houston.  A.  I.  Skene  was  a  man  who  had  been  in  the  employ  of 
Thompson  for  about  five  years  and  was  sent  by  Thompson  to  Houston 
to  have  the  work  done  which  he,  Thompson,  had  contracted  to  do.  His 
powers  were  broad  and  he  was  in  fact  superintendent  of  the  entire  work. 
One  of  the  first  questions  which  confronted  him  was  the  disposition  of 
the  eighteen  or  twenty  thousand  cubic  yards  of  earth  which  would  be 
taken  out  of  the  tunnel,  for  he  must  find  somewhere  to  place  it.  There- 
upon he  went  to  Mills  and  told  him  to  find  a  purchaser  of  the  earth 
at  the  price  of  ?V£  cents  per  cubic  yard,  promising  Mills  as  remuneration 
such  sum  beyond  that  price  as  he,  Mills,  was  able  to  procure.  Mills 
thereupon  sold  the  entire  output  to  Settegast,  who  wanted  it  to  fill  in 
certain  city  blocks.  The  price  which  Settegast  agreed  to  pay  was  15 
cents  per  cubic  yard.  Mills  advised  Skene  of  what  he  had  done  and 
went  with  Skene  ahd  Settegast  to  inspect  the  land  upon  which  the 
earth  was  to  be  placed  and  it  was  satisfactory  to  Skene.  This  was  about 
May  3,  1904.  In  the  meantime  negotiations  were  pending  between 
Skene  for  Thompson  and  the  firm  of  Fitzgerald  &  Ray  who  were  pro- 
posing to  take  the  sub-contract  for  the  excavation  at  a  fixed  price  per 
vard. 

On  the  7th  of  May,  1904,  Skene,  as  agent  for  Thompson,  signed  a 
written  contract  with  Fitzgerald  &  Ray  in  which  the  latter  undertook 
to  make  the  excavation,  and  as  a  part  of  the  consideration  were  to  have 
the  privilege  of  selling  the  excavated  earth  for  their  own  benefit.  Fitz- 
gerald &  Ray  thereupon  promptly  closed  the  contract  with  the  same 
Settegast  to  take  all  the  excavated  earth.  Mills  at  once  complained  by 
letter  to  Thompson,  whereupon  the  latter  not  only  disclaimed  the  au- 
thoritv  of  Skene  to  make  such  a  contract,  but  instructed  Skene  to  send 
the  Fitzgerald  &  Ray  contract  to  St.  Louis  for  signature.  That  contract 
had  already  been  signed,  was  the  only  one  made  by  the  firm  for  the 
excavation,  and  was  the  one  under  which  the  work  was  done  by  them. 
Thompson  had  also  informed  them  that  Skene  was  authorized  to  draw 
up  and  sign  it.  Skene  had  general  authority  to  have  the  contract  with 
the  city  and  the  railroads  carried  out  and  to  this  end  had  authority  to 
employ  and  discharge  men,  and  these  powers  he  actually  exercised  during 
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the  entire  progress  of  the  work.  Thompson  remained  in  St.  Louis  and 
Skene  was  his  only  representative  in  Texas  in  any  way  connected  with 
the  work  in  question.  Thompson  testified  on  the  trial  specifically  dis- 
claiming the  authority  of  Skene.  The  latter,  though  in  Houston  at  the 
date  of  the  trial  which  occurred  there,  was  not  called  as  a  witness  by 
either  party. 

The  appellant  assails  the  judgment  both  on  grounds  of  material  errors 
of  procedure  and  on  the  theory  that  agency  was  not  shown  on  the  part 
of  Skene  to  bind  Thompson  by  the  contract  with  Mills. 

The  general  demurrer  was  urged  against  the  plaintiff's  petition  and 
the  first  complaint  is  that  the  trial  court  took  the  question  with  the 
case  and  refused  to  rule  on  it  before  proceeding  to  hear  evidence.  The 
course  taken  by  the  court  could  have  resulted  in  no  possible  harm  to 
appellant.  Had  the  court  overruled  the  demurrer  when  first  presented, 
as  was  in  fact  ultimately  done,  the  evidence  would  have  been  heard  and 
the  result  would  have  been  the  same.  Though  we  do  not  commend  the 
practice  the  point  made  is  without  merit  in  the  way  it  arises  here. 

Appellant  further  contends  that  the  general  demurrer  should  have 
been  sustained,  on  the  theory  that  upon  the  facts  stated  by  the  plaintiff 
in  his  pleadings  he  was  entitled  to  damages  for  breach  of  contract, 
whereas  he  prayed  for  a  sum  of  money  due  and  unpaid.  The  proposition 
furnishes  its  own  answer  for  it  is  well  settled  that  a  clear  statement  of 
the  facts  upon  which  liability  is  predicated  followed  by  a  general  prayer 
for  relief  will,  if  the  facts  show  a  cause  of  action,  be  good  as  against  a 
general  demurrer  even  if  the  suit  be  brought  upon  a  wrong  theory. 
The  demurrer  was  properly  overruled. 

The  plaintiff  having  no  direct  evidence  of  Skene's  authority  to  bind 
Thompson  in  the  respect  asserted,  undertook  to  establish  his  allegations 
by  circumstances.  Following  this  plan  he  offered  in  evidence  the  contract 
between  Thompson  and  the  firm  of  Fitzgerald  &  Ray,  signed  by  Skene 
for  Thompson,  and  under  which  the  excavation  was  largely  made,  and 
the  subsequent  conduct  of  the  parties  thereunder.  To  the  introduction  of 
this  evidence  many  objections  were  made  and  these  are  embodied  in 
assignments  numbered  three  to  seven  in  appellant's  brief. 

The  first  objection  was  to  proof  that  it  was  signed  by  Skene  purporting 
to  act  for  Thompson,  because  Skene's  authority  to  make  that  contract  was 
not  shown.  The  effective  reply  to  this  is  that  Skene's  authority  in  that 
respect  is  shown  not  only  by  the  fact  that  the  work  was  actually  done 
and  paid  for  under  the  contract  signed  by  him,-  but  by  positive  declara- 
tions of  Thompson  that  he  had  authority  to  execute  it. 

The  second  is,  that  the  Fitzgerald-Bay  contract  was  signed  on  the  7th 
of  May,  whereas  the  contract  with  Mills  was  made  out  May  1  and  there- 
fore the  authority  of  Skene  to  act  for  Thompson  on  the  7th  does  not 
tend  to  show  that  he  had  authority  to  contract  with  reference  to  the 
tunnel  on  the  1st.  To  this  it  occurs  to  us  there  are  two  answers: 
First.  It  generally  appears  that  Skene  came  to  Houston  in  the  general 
service  of  Thompson  with  reference  to  the  tunnel  and  under  that  general 
authority  was  acting  and  negotiating  at  the  time  of  the  Mills  incident, 
so  that  whatever  occurred  then  or  thereafter,  approved  of  or  authorized 
by  Thompson  and  which  tended  to  sliow  the  nature  and  extent  of  that 
general  authority,  was  admissible  as  a  circumstance  in  support  of  the 
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issue.  Second.  The  acts  were  practically  contemporaneous,  the  negoti- 
ations for  each  pending  at  the  same  time. 

By  the  eighth  assignment  appellant  complains  of  the  answer  of  the 
witness  Fitzgerald  to  the  effect  that  after  that  firm  had  a  difference 
with  Thompson  and  ceased  work  that  Skene  took  charge  and  disposed 
of  the  remainder  of  the  excavated  earth,  the  objection  being  that  it 
occurred  some  time  after  the  date  of  the  contract  sued  on.  We  think 
the  answer  was  admissible  for  the  reason  given  first  above. 

When  Fitzgerald  &  Ray  quit  work  they  sued  Thompson  for  a  balance 
claimed  to  be  due.  Thompson  testified  in  that  case  and  stated  among 
other  things  that  Skene  was  the  "general  superintendent  of  the  work 
from  beginning  to  end"  and  "had  full  charge  of  all  work,  hiring  and 
discharging  men  and  paying  off  men  and  superintending  all  work  at  all 
times"  and  that  Skene  had  "full  authority."  Fitzgerald  was  permitted 
to  testify  to  this  over  objection  of  appellant,  the  ground  of  objection 
being  that  the  answer  was  not  addressed  to  the  date  of  the  Mills  con- 
tract. We  think  it  was  clearly  admissible  as  a  broad  admission  on  the 
part  of  Thompson  of  the  general  powers  of  Skene  with  reference  to  the 
work  in  question,  and  tended  legitimately  and  strongly  to  show  that  if 
the  disposition  of  the  excavated  earth  was  a  part  of  the  work  which  he 
might  have  performed  at  Thompson's  expense,  it  came  within  such 
authority  as  Thompson  had  conferred. 

The  remaining  assignments,  with  one  exception,  question  the  suffici- 
ency of  the  evidence  to  show  authority  in  Skene  to  make  the  contract 
sued  on.  To  our  minds  the  facts  plainly  show  that  under  Skene's 
general  authority  to  employ  hands  to  have  the  work  performed  he  had 
the  authority  either  to  dispose  of  the  earth  or  employ  another  to  dispose 
of  it  for  him.  The  earth  in  question  was  unlike  a  piece  of  ordinary 
property  owned  and  held  by  defendant  and  which  he  had  employed  a 
broker  to  sell.  It  is  apparent  that  the  earth  as  a  source  of  profit  was 
of  little  or  no  moment,  and  except  for  the  trouble  of  its  disposition  was 
a  mere  incident  to  the  main  task  of  building  the  tunnel.  If  it  be  true 
that  Thompson  had  authorized  Skene  to  go  to  Houston  and  have  the 
tunnel  built,  and  this  is  clearly  made  to  appear,  then  it  seems  to  us 
Skene's  employment  of  Mills  was  as  clearly  within  that  broad  power 
as  the  contract  with  Fitzgerald  &  Ray. 

It  can  scarcely  be  questioned  that  he  might  have  advertised  for  bids 
for  the  contract  work  and  paid  the  price  of  advertising.  He  might  have 
advertised  the  excavated  earth  for  sale,  paid  the  cost  of  advertising  and 
thus  procured  a  purchaser.  Manifestly  he  might  have  put  a  price  on 
the  earth,  which  he  did.  It  was  never  contemplated  that  Skene  should 
do  the  work  himself.  His  employment  contemplated  that  he  should 
employ  others.  It  is  equally  clear  that  he  was  bound  to  Settegast  by 
the  Mills  contract  and  he  evidently  so  regarded  it  for  after  eliminating 
Mills,  Settegast  got  the  earth.  What  then  is  the  difference  between 
hiring  Mills  at  so  many  dollars  to  find  a  place  to  dump  the  excavated 
earth  and  a  purchaser  who  would  take  it  at  a  fixed  price  and  hiring 
him  to  do  the  same  task  for  a  sum  equal  to  all  he  could  procure  over  a 
certain  price?  His  power  to  hire  and  pay  and  discharge  included,  in 
our  judgment,  the  power  to  make  the  contract  which,  according  to  the 
undisputed  proof,  he  made  with  Mills  and  which  Mills  performed  by 
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findiiig  a  place  for  the  dirt  and  a  purchaser  who  was  not  only  willing 
to  take  it  but  actually  took  it  thereafter.  It  did  not,  in.  our  judgment, 
devolve  on  the  plaintiff  to  prove  a  special  authority  in  Skene  to  make 
the  sale.  The  burden  was  discharged  when  he  showed  that  it  fairly 
came  within  his  general  authority. 

The  remaining  assignment  is  addressed  to  the  refusal  of  the  trial 
court  to  set  out  the  evidence  upon  which  he  predicated  his  fact  finding 
that  Skene  had  the  authority  alleged/  It  is  no  longer  an  open  question 
that  a  trial  court  can  not  be  required  to  find  the  evidence  upon  which 
his  fact  findings  are  based. 

We  are  of  opinion  the  record  supports  the  judgment  and  that  no 
error  has  been  committed.     The  judgment  is  affirmed. 

Affirmed, 

Writ  of  error  refused. 


J.  S.  Brown  Hardware  Company  v.  T.  E.  Catrett  et  tjx. 

Decided  March  30,  1907. 

1. — Consideration — Judgment  Lien — Release. 

The  release  of  a  judgment  lien  which  had  attached  to'  land  by  reason  of 
the  record  of  an  abstract  of  the  judgment,  is  a  valuable  consideration. 

2. — Homestead — Deed  as  Mortgage— Innocent  Purchaser. 

Where  a  husband  and  wife  execute  an  absolute  deed  to  a  part  of  their 
homestead,  intending  it  as  a  mortgage,  a  purchaser  of  the  same  from  the 
grantee  or  mortgagee  for  a  valuable  consideration  without  notice  of  the  facts, 
will  take  title  to  the  same  as  against  the  husband  and  wife. 

3. — Remanding  Cause. 

Where  it  is  apparent  that  the  evidence  upon  a  material  issue  has  not  been 
fully  developed,  upon  reversing  the  judgment  of  the  trial  court  the  cause  will 
be  remanded  for  a  new  trial,  and  judgment  will  not  be  rendered  for  the  appellee. 

4. — Holder  of  Legal  Title— Burden  of  Proof. 

Where,  in  trespass  to  try  title,  the  plaintiff  has  the  legal  title  to  the 
property  in  controversy  the  burden  of  proof  is  on  the  defendant  holding  an 
equitable  title  to  show  that  the  plaintiff  purchased  with  notice,  of  his  equity, 
or  did  not  pay  value. 

Appeal  from  the  District  Court  of  Jefferson  County.  Tried  below 
before  Hon.  W.  H.  Pope. 

Jackson  &  Gordon,  A.  D.  Lipscomb  and  0.  P.  Dougherty,  for  appel- 
lant.— In  qp  action  of  trespass  to  try  title  where  one  party  holds  the 
legal  title  and  the  other  asserts  a  secret  equitable  title  not  disclosed 
by  the  record  title  to  the  property,  the  burden  of  proof  is  upon  the  party 
asserting  the  equitable  title  to  show  that  the  party  holding  the  legal 
title  acquired  such  title  with  notice  of  the  outstanding  equitable  title 
or  that  the  holder  of  the  legal  title  did  not  pay  a  valuable  consideration 
for  the  same.  McAlpine  v.  Burnett,  23  Texas,  650;  Biggerstaff  v. 
Murphy,  22  S.  W.  Rep.,  768 ;  Goddard  v.  Reagan,  28  S.  W.  Rep.,  352 ; 
Turner  v.  Cochran,  61  S.  W.  Rep.,  923;  Catrett  v.  J.  S.  Brown  Hard- 
ware Company,  86  S.  W.  Rep.,  1045 ;  Lewis  v.  Cole,  60  Texas,  341. 
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Matt  Cramer,  for  appellees. — The  credibility  of  a  witness  is  a  ques- 
tion to  be  weighed  and  determined  by  the  jury  and  they  are  not  bound  to 
believe  him,  though  he  is  unimpeached.  Coats  v.  Elliott,  23  Texas, 
613;  Stitzle  v.  Evans,  74  Texas,  600;  Franklin  Life  Ins.  Co.  v.  Ville- 
neuve,  68  S.  W.  Rep.,  206. 

PLEASANTS,  Associate  Justice. — This  is  an  action  of  trespass 
to  try  title  brought  by  appellant  against  the  appellees.  The  property 
in  controversy  is  a  lot  in  the  city  of  Beaumont.  Plaintiff  claims  under 
a  deed  executed  by  the  defendants  conveying  the  lot  to  J.  A.  Reynolds. 
The  defendants  answered  that  this  deed  was  intended  as  a  mortgage 
to  secure  the  payment  by  them  to  Reynolds  of  $500  which  they  had 
agreed  to  pay  him  in  consideration  of  the  sale  to  them  of  a  certain 
patent  right  owned  by  said  Reynolds,  and  that  said  mortgage  was  void 
because  the  property  was  a  part  of  defendants9  homestead  and  also  be- 
cause the  execution  of  said  instrument  was  obtained  bv  fraud  and  false 
representations  on  the  part  of  said  Reynolds.  They  further  aver  that 
plaintiff  had  notice  of  their  claim  when  it  procured  the  deed  from  said 
Reynolds  conveying  the  property  to  it  and  that  it  paid  no  value  therefor. 
In  reply  to  this  answer  plaintiff  denied  all  of  the  averments  therein 
contained  and  alleged  that  it  purchased  the  property  for  value  and 
without  notice  of  defendants*  claim.  The  case  was  submitted  to  a  jury 
in  the  court  below  upon  special  issues,  and  upon  the  return  of  the 
verdict  found  by  the  jury,  judgment  was  rendered  in  favor  of  the  de- 
fendants. 

This  is  the  second  appeal  of  the  case.  The  opinion  of  this  court  on 
the  former  appeal  is  reported  in  86  S.  W.  Rep.,  1045.  There  is  evi- 
dence in  the  record  sufficient  to  sustain  the  findings  of  the  jury  that  the 
deed  from  defendants  to  Reynolds  was  intended  as  a  mortgage  and  that 
it  was  obtained  by  fraud  and  false  representations.  The  undisputed 
facts  show  that  at  the  time  said  instrument  was  executed  the  property 
constituted  a  part  of  defendants'  homestead.  The  finding  that  the 
plaintiff  purchased  the  land  without  notice  of  defendants'  claim  is 
also  sustained  by  the  evidence. 

The  only  consideration  paid  by  plaintiff  for  the  conveyance  to  it  by 
Reynolds  was  the  satisfaction  and  discharge  of  a  judgment  held  by  it 
against  him,  and  the  release  of  the  record  of  an  abstract  of  6aid  judg- 
ment which  had  been  duly  filed  by  plaintiff  in  Jefferson  and  Van  Zandt 
Counties.  Upon  the  former  appeal  we  held  that  the  release  of  the 
record  of  the  judgment  abstract  was  not  a  valuable  consideration 
unless  it  was  shown  that  Reynolds  owned  land  to  which  the  lien  created 
by  such  record  had  attached.  To  meet  this  ruling  the  plaintiff  upon 
the  last  trial  attempted  to  show  that  Reynolds  owned  property  in  Van 
Zandt  County  subject  to  execution  and  to  which  the  judgment  lien  had 
attached  at  the  time  it  was  released  by  plaintiff.  Reynolds  testified 
that  at  the  time  he  conveyed  the  property  in  controversy  to  plaintiff 
he  owned  land  in  Van  Zandt  County  in  addition  to  his  homestead  and 
which  was  not  used  for  homestead  purposes,  of  the  value  of  five  or  six 
hundred  dollars.  This  testimony  was  not  directly  contradicted  by  any 
evidence  in  the  record,  and  the  finding  of  the  jury  that  Reynolds  did 
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not,  at  the  time  mentioned,  own  any  land  in  Van  Zandt  County  subject 
to  execution  can  not  be  sustained. 

If  as  a  matter  of  fact  plaintiff  had  acquired  a  lien  upon  property 
of  Reynolds  by  the  record  of  its  abstract  of  judgment,  the  release  of 
such  lien  would  constitute  a  valuable  consideration  for  the  conveyance  of 
the  property  in  controversy,  and  having  obtained  such  conveyance 
without  notice  of  defendants'  claim  it  acquired  title  thereby.  We  think 
the  assignment  of  error  complaining  of  the  verdict  on  the  ground  that 
it  is  not  sustained  by  the  evidence  upon  the  issue  of  whether  plaintiff 
was  a  purchaser  for  value  should  be  sustained. 

Whether  or  not  Reynolds  owned  property,  at  the  time  he  conveyed 
the  lot  in  controversy  to  plaintiff,  upon  which  plaintiff  had  acquired 
a  lien  by  the  record  of  its  judgment  in  Jefferson  and  Van  Zandt 
Counties,  was  the  vital  issue  in  the  case  in  view  of  the  other  findings 
of  the  jury,  and  the  finding  upon  that  issue  being  against  the  evidence 
the  judgment  based  thereon  must  be  reversed. 

While  the  statement  of  Reynolds  that  he  owned  property  in  Van 
Zandt  County  subject  to  execution  is  uncontradicted  there  are  circum- 
stances shown  by  the  evidence  which  cast  suspicion  upon  his  testimony. 
Whether  he  did  or  did  not  own  property  as  claimed  by  him  is  a  fact 
susceptible  of  easy  and  definite  proof,  and  it  is  apparent  that  the  evi- 
dence upon  that  issue  was  not  fully  developed  upon  the  trial,  and  there- 
fore judgment  should  not  be  here  rendered,  but  the  cause  remanded 
for  a  new  trial. 

The  findings  of  the  jury  upon  special  issues  2a  and  2b  are  clearly 
contradictory,  and  if  the  judgment  in  favor  of  defendants  was  de- 
pendent upon  the  verdict  of  the  jury  upon  either  of  said  issues  it  could 
not  be  sustained.  (San  Antonio  &  A.  P.  Ry.  Co.  v.  Bowles,  30  S.  W. 
Rep.,  89.)  But  the  finding  in  favor  of  the  defendants  upon  the  issue 
of  fraud  and  misrepresentation  on  the  part  of  Reynolds,  renders  the 
contradictory  findings  upon  the  issue  of  whether  the  deed  to  him  from 
defendants  was  intended  as  a  mortgage  or  a  sale  of  the  property, 
immaterial. 

The  court  erred  in  instructing  the  jury  that  the  burden  was  upon 
plaintiff  to  show  that  it  purchased  the  land  for  value  and  without 
notice  of  defendants'  claim.  Plaintiff  having  purchased  the  legal  title 
the  burden  was  upon  defendants  to  show  that  it  purchased  with  notice 
of  their  equity  or  that  it  did  not  pay  value  for  the  property.  (Mc- 
Alpine  v.  Burnett,  23  Texas,  650 ;  Lewis  v.  Cole,  60  Texas,  341 ;  Turner 
v.  Cochran,  61  S.  W.  Rep.,  923.)  This  rule  was  expressly  recognized 
in  our  former  opinion  in  this  case.  As  stated  in  that  opinion  we  think 
this  burden  was  prima  facie  discharged  by  the  showing  that  the  con- 
sideration paid  by  plaintiff  was  the  satisfaction  of  a  judgment  held  by 
it  against  the  vendor,  and  that  this  prima  facie  showing  that  plaintiff 
had  not  paid  value  for  the  property  was  not  rebutted  by  the  mere 
showing  that  an  abstract  of  the  judgment  had  been  recorded  and  that 
the  release  of  such  record  was  a  further  consideration  given  for  the 
conveyance  to  plaintiff,  but  in  order  to  constitute  the  release  of  the 
judgment  record  a  valuable  consideration  it  must  be  shown  that  the 
judgment  debtor  owned  land  to  which  the  judgment  lien  had  attached. 

Several  of  the  special   issues  submitted  to  the  jury   are  in  effect 
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duplicates  of  each  other  and  several  submit  issues  not  raised  by  the 
evidence,  or  rather  submit  as  issues  facts  established  by  the  uncontra- 
dicted evidence.  While  the  jury  was  not  probably  misled  by  the  manner 
in  which  the  issues  were  submitted  to  them,  upon  another  trial  these 
formal  errors  should  be  guarded  against. 

No  other  errors  are  presented  by  the  assignments  which  require  our 
notice. 

For  the  reasons  indicated  the  judgment  of  the  court  below  is  re- 
versed and  the  cause  remanded. 

Reversed  and  remanded. 

Writ  of  error  jdismissed. 


William  Turner  v.  Missouri,  Kansas  &  Texas  Railway  Company 

of  Texas. 

Decided  March  30,  1907. 

Master  and  Servant — Assumed  Bisk. 

A  servant  is  expected  at  all  times  while  engaged  in  the  master's  business 
to  exercise  ordinary  care  to  avoid  injuring  himself.  He  is  expected  to  ob- 
serve the  ordinary  operation  of  the  laws  of  nature  and  must  be  held  to  know 
matters  within  the  common  observation  and  knowledge  of  a  reasonably  prudent 
man.  In  a  suit  for  personal  injuries  caused  by  a  sprain  and  rupture  while 
lifting  a  heavy  timber,  evidence  considered,  and  held  to  justify  a  verdict  against 
the  plaintiff. 

Appeal  from  the  District  Court  of  Cooke  County.  Tried  below  before 
Hon.  D.  E.  Barrett. 

Stuart  &  Bell,  for  appellant. — That  the  court  erred  in  the  fourth  and 
tenth  paragraphs  for  ite  charge,  cited:  Galveston,  H.  &  S.  A.  By.  v. 
Bonn,  17  Texas  Ct.  Rep.,  793  (same  case  as  82  S.  W.  Rep.,  808); 
Missouri,  K.  &  T.  Ry.  Co.  v.  Hannig,  91  Texas,  347 ;  Bonnett  v.  Galves- 
ton, H.  &  S.  A.  Ry.  Co.,  89  Texas,  72 ;  Bonn  v.  Galveston,  H.  &  S.  A. 
Ry.  Co.,  82  S.  W.  Rep.,  808 ;  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Udalle, 
91  S.  W.  Rep.,  331 ;  Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Grisom,  82  S.  W.  Rep., 
671;  San  Antonio  &  A.  P.  Ry.  Co.  v.  Waller,  65  S.  W.  Rep.,  211; 
Texas  &  P.  Ry.  Co.  v.  Johnson,  89  Texas,  519;  1  Labatt  Master  and 
Servant,  sees.  319  and  320,  438-440. 

Oarnett  &  Eldridge,  for  appellee. 

CONNER,  Chief  Justice. — Appellant  instituted  this  suit  in  the 
District  Court  to  recover  damages  for  personal  injuries  alleged  to  have 
been  received  by  him  while  in  appellee's  employ  as  a  member  of  one 
of  its  bridge  gangs  under  one  H.  L.  Humphrey  as  appellee's  vice- 
principal.  Appellant  alleged  that  on  June  14,  1904,  while  said  gang 
was  working  on  a  bridge  about  one  mile  east  of  Munster  in  Cooke 
County,  said  Humphrey  directed  and  knowingly  permitted  appellant 
and  two  others  to  lift  a  heavy,  water-soaked  pile  or  bridge  timber 
beneath  the  bridge,  and  that  while  they  were  lifting  said  piece  of 
timber  appellant's  hip,  back  and  side  were  wrenched  and  he  was  caused 
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to  have  a  rupture  on  the  front  of  his  right  side,  that  said  pile  or 
bridge  timber  was  too  heavy  for  three  men  to  handle,  which  said 
Humphrey  well  knew,  that  on  account  of  its  weight  at  least  six  or 
eight  men  were  required  to  safely  handle  the  same;  that  appellant  did 
not  know  that  it  was  dangerous  or  unsafe  for  him  to  lift  said  timber 
with  the  help  furnished,  and  that  if  he  had  known  that  it  was  unsafe 
or  dangerous  he  would  not  have  assisted  in  lifting  it. 

Appellee  answered  by  general  denial  and  pleas  of  contributory  negli- 
gence and  assumed  risk.  A  jury  trial  resulted  in  a  verdict  and  judg- 
ment for  appellee,  from  which  appellant  has  appealed. 

It  is  urged  that  the  fourth  and  tenth  clauses  of  the  court's  charge 
are  erroneous  in  that  they  impose  upon  appellant  the  duty  of  exercising 
ordinary  care,  when  care  was  not  required  of  him.  The  language  of 
the  charge  in  submitting  the  issue  of  assumed  risk  is  to  the  effect  that 
if,  when  appellant  undertook  to  assist  in  carrying  the  piece  of  timber 
in  question,  "he  knew  that  the  number  of  men  carrying  it  was  not  suffi- 
cient to  carry  it  with  safety,  or  if  he  could  have  known  it  by  the  exercise 
of  ordinary  care/'  the  jury  should  find  for  appellee.  The  servant  has 
the  right  to  rely  upon  the  assumption  that  the  machinery,  tools  and 
appliances  with  which  he  is  called  upon  to  work  are  reasonably  safe  and 
that  the  business  is  conducted  in  a  reasonably  safe  manner.  He  is  not 
required  to  use  diligence  in  these  respects  and  does  not  assume  the  risks 
arising  from  the  failure  of  the  master  to  do  his  duty  unless  he  knew 
of  the  failure  and  the  attendant  risks  or  in  the  ordinary  discharge  of 
his  own  duty  must  have  acquired  such  knowledge,  and  the  duty  of  the 
master  in  this  regard  doubtless  extends  to  the  exercise  of  ordinary 
care  to  employ  a  sufficient  number  of  servants  to  perform  the  work 
with  reasonable  safety  to  themselves.  But  it  seems  to  us  that  thit 
principle  can  be  but  little,  if  any,  benefit  to  appellant  in  this  case. 
The  undisputed  evidence  shows  that  on  Thursday,  June  9,  1904,  ap- 
pellant, together  with  said  foreman  and  coemployes,  began  tearing  down 
an  old,  and  building  a  new  bridge  on  the  line  of  appellee's  railway; 
the  old  bridge  was  torn  down  on  Thursday  and  the  timbers  thrown 
below,  where  they  remained  until  the  following  Tuesday,  when  the  new 
bridge  was  completed,  after  which  Humphrey,  the  foreman,  addressing 
appellant  and  his  coemployes,  gave  the  following  direction:  "You 
boys  go  down  there  and  carry  everything  out  from  under  the  bridge  and 
pile  it  up  to  burn  A  The  foreman  did  not  direct  the  "removal  of  any 
particular  piece  of  timber,  or  give  any  other  direction  save  to  remove 
the  debris  from  under  the  bridge,  as  quoted.  The  men  began  at  the 
west  end  and  had  carried  out  about  half  of  the  refuse  material  before 
reaching  the  piece  of  timber  in  question.  This  was  pine,  about  twelve 
inches  square  and  ten  or  twelve  feet  long.  It  had  been  used  in  the  old 
bridge  as  a  stay,  that  is,  as  an  upright  timber  between  two  pilings. 
One  end  of  this  piece  had  remained  in  some  water  into  which  it  had 
fallen  from  Thursday,  June  9,  until  Tuesday,  June  14,  when  it  was 
removed.  Appellant  Turner,  C.  L.  McGuire  and  "Will  Smith  carried 
the  piece  out,  Turner  and  McGuire  at  one  end  with  lug  hooks,  and 
Will  Smith  at  the  other  end.  There  were  five  men  in  the  bridge  gang 
at  the  time,  besides  the  foreman.  Neither  appellant  nor  the  other 
parties  engaged  in  carrying  the  piece  of  timber  protested  that  it  was 
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too  heavy  or  called  on  the  foreman  for  assistance,  though  he  was  present, 
and  the  evidence  tends  to  show  that  he  saw  Mays,  Smith,  Turner  and 
McGuire  carrying  out  the  timbers  and  just  as  they  were  about  to  lay  it 
down.  While  the  parties  were  carrying  the  piece  appellant  remarked  to 
McGuire,  "Ain't  this  about  as  heavy  a  load  as  you  ever  carried  ?9 
McGuire  replied,  "it  was  about  as  heavy  a  load  as  I  had  carried." 
Other  than  this  appellant  made  no  complaint  at  the  bridge.  Later  in 
the  day,  however,  about  four  o'clock  in  the  evening,  while  the  gang  was 
engaged  in  the  construction  of  a  crossing  several  miles  east  of  the  bridge 
in  question,  and  while  carrying  planks  some  three  by  ten  and  sixteen 
feet  long,  appellant  made  complaint  of  injury  in  his  back  and  gave 
down. 

While,  as  before  stated,  the  servant  has  the  right  to  assume  that  the 
master  will  conduct  the  business  in  which  he  is  engaged  in  a  manner 
consistent  with  his  reasonable  safety,  it  does  not  lay  upon  the  master 
the  duty  of  constant  supervision  in  order  that  the  servant  may  avoid 
defects  or  dangers  that  are  as  obvious  to  the  servant  as  to  the  master. 
The  servant  is  expected  at  all  times,  while  engaged  in  the  master's 
business,  to  exercise  ordinary  care  to  avoid  injury  to  himself.  He  is 
expected  to  observe  the  ordinary  operation  of  the  laws  of  nature  and 
must  be  held  to  know  matters  within  the  common  observation  and 
knowledge  of  a  reasonably  prudent  man.  Appellant  neither  alleged  nor 
proved  that  he  was  inexperienced,  and  no  attempt  is  made  to  defend 
him  for  a  want  of  knowledge  as  to  the  probable  weight  of  the  piece  of 
timber  in  question,  or  the  reasonable  number  of  men  necessary  to  re- 
move it,  except  upon  the  ground  that  it  was  "water-soaked."  No  evi- 
dence in  relation  to  this  feature  of  the  case  was  offered  that  proved 
that  this  could  have  made  any  material  difference.  One  end  or  a  part 
thereof  had  merely  remained  in  water  from  Thursday  until  the  follow- 
ing Tuesday.  It  is  not  shown  what  proportion  of  the  timber  was  so  im- 
mersed, nor  whether  it  was  of  a  character  or  consistency  to  admit  of  any 
considerable  absorption  of  water.  At  all  events  it  seems  to  us  that  the 
weight  of  the  timber  must  have  been  instantly  apparent  upon  the  effort 
to  remove,  and  that  ordinary  care  for  his  own  safety  would  have 
prompted  appellant  to  call  for  assistance  or  to  have  declined  to  under- 
take the  removal  with  the  number  of  hands  engaged.  It  seems  that  suffi- 
cient assistance  was  readily  available  and  we  see  no  such  complication  in 
the  situation  as  that  a  person  of  mature  years,  as  was  appellant,  and  of 
experience,  as  we  are  perhaps  authorized  to  assume,  might  not  readily 
observe  the  danger,  if  any.  We  conclude  that  as  applied  to  these  facts 
the  charge  will  not  require  a  reversal  of  the  judgment  Appellant  cites 
Galveston,  H.  &  S.  A.  Ry.  v.  Bonn,  17  Texas  Ct.  Rep.,  793,  which  we 
have  considered  but  which  we  do  not  think  is  in  necessary  conflict  with 
the  conclusion  reached  herein,  supported,  as  we  think  it  is,  by  the 
following  cases:  Horton  v.  Ft.  Worth  Packing  &  Provision  Co.,  76  S. 
W.  Rep.,  211;  Ft.  Worth  Stock  Yards  Co.  v.  Whittenburg,  78  S.  W. 
Rep.,  363 ;  Smith  v.  Armour,  37  Texas  "Civ.  App.,  633 ;  Haywood  v. 
Galveston,  H.  &  S.  A.  Ry.  Co.,  85  S.  W.  Rep.,  433;  the  unreported 
case  of  Shook  v.  Pecos  &  N.  Texas  Ry.  Co.,  decided  by  us  December 
24,  1904,  in  which  writ  of  error  was  refused,  and  cases  cited. 

The  only  remaining  assignment  complains  of  the  court's  exclusion  of 
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a  mortuary  table  showing  the  expectancy  of  human  life  at  appellant's 
age.  In  view  of  what  we  have  said  and  of  the  jury's  finding  against 
appellant  on  the  issue  of  appellee's  liability,  the  assignment  becomes 
immaterial.    It  is  ordered  that  the  judgment  be  affirmed. 

'  •  Affirmed. 

Writ  of  error  refused. 


N.  E.  Broom  et  al.  v.  W.  B.  Herring, 

Decided  March  30,  1907. 

1. — Deed — Delivery — Passing  of  Title. 

After  a  deed  had  been  fully  executed,  including  delivery,  the  grantee  handed 
the  deed  to  the  grantor  to  be  held  by  him  until  a  crtain  lien  was  discharged 
by  the  grantee.  Held,  the  transaction  vested  the  grantee  with  the  title  to  the 
land,  and  the  redelivery  of  the  deed  by  the  grantee  to  the  grantor  for  the  pur- 
pose specified  did  not  divest  him  of  the  title. 

2. — Vendor's  Lien — Deed  and  Notes — Construed  Together. 

It  is  proper  to  consider  and  construe  the  deed  and  the  vendor's  notes  to- 
gether in  determining  upon  what  land  the  lien  is  reserved,  in  case  of  ambiguity 
in  the  notes. 

Appeal  from  the  District  Court  of  Parker  County.  Tried  below  be- 
fore Hon.  J.  W.  Patterson. 

The  alleged  defect  in  the  acknowledgment  of  the  wife,  referred  to  in 
the  opinion,  will  be  found  in  the  brief  of  appellee. 

McCall  &  McCall,  for  appellants. — In  order  that  a  delivery  of  a  deed 
may  transfer  title,  it  must  have  been  at  the  time  of  the  delivery  handed 
by  the  party  to  the  grantee  with  intent  to  transfer  title.  Brown  v. 
Brown,  61  Texas,  56;  Tisher  v.  Beckwith,  11  Am.  Rep.,  546;  13  Cyc, 
p.  561,  and  also  page  567-b;  Steffian  v.  Milmo  Nat.  Bank,  69  Texas, 
518 ;  Kopplemann  v.  Kopplemann,  94  Texas,  44. 

The  right  and  title  of  a  married  woman  to  her  homestead  can  not  be 
divested  out  of  her  except  upon  conditions  agreed  to  by  her  and  at  any 
time  before  the  conditions  are  complied  with  she  can  refuse  to  comply 
with  the  same.  Jones  v.  Goff,  63  Texas,  248;  Williams  v.  Graves,  7 
Texas  Civ.  App.,  366;  Winn  v.  Winn,  23  Texas  Civ.  App.,  618;  Warren 
v.  Jones,  69  Texas,  463;  5  Waits,  Actions,  783. 

Albert  Stevenson  and  F.  0.  MoKinsey,  for  appellee. — If  there  was  a 
delivery  of  the  deed  to  Herring  title  instantly  vested  in  him  and  his 
subsequent  return  of  the  deed  to  the  grantor  did  not  divest  title  out  of 
him  or  in  any  way  "affect  or  destroy  the  delivery"  and  the  court  did  not 
err  in  so  instructing  the  jury.  Lapowski  v.  Smith,  1  Texas  Civ.  App., 
391;  Galbreath  v.  Templeton,  20  Texas,  45. 

If  Jessie  Broom's  acknowledgment  was  in  fact  taken  as  required  by 
law,  then  it  was  immaterial  that  the  officer's  certificate  of  the  acknowl- 
edgment was  defective. 

The  court  in  its  main  charge  fully  instructed  the  jury  as  to  what 
was  required  under  the  law  to  constitute  a  valid  acknowledgment  by  a 
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married  woman.    The  only  defects  in  the  acknowledgment  are  that  he 
says,  "personally  appeared  N.  E.  Broom,  wife  of  N.  E.  Broom,"  and 

further  down  in  the  certificate  he  certifies,  "she  said  that  she, 

Broom,"  etc.,  her  first  name  being  omitted,  and  the  officer  failed  to 
affix  his  seal.    Johnson  v.  Taylor;  60  Texas,  363. 

CONNER,  Chief  Justice. — In  January,  1905,  N.  E.  Broom,  with 
the  concurrence  of  his  wife,  Jessie  Broom,  and  W.  B.  Herring,  entered 
into  an  agreement  for  the  sale  and  exchange  of  lands  substantially  as 
follows:  W.  B.  Herring  was  to  sell  about  three  hundred  and  twenty 
acres  of  land  owned  by  him  to  N.  E.  Broom  at  nine  dollars  per  acre, 
in  payment  of  which  Broom  and  wife  were  to  convey  to  Herring  eighty 
acres  of  another  survey  owned  by  them,  and  herein  claimed  as  their 
homestead,  at  the  estimated  value  of  seven  hundred  dollars.  Mrs. 
Broom  refused  to  consent  to  the  exchange  unless  Herring  would  agree 
to  make  a  "clear  deed"  to  sixty  of  the  three  hundred  and  twenty  acres 
owned  by  Herring,  and  this  Herring  agreed  to  do.  Pursuant  to  the 
agreement  Herring  executed  and  delivered  two  deeds  to  the  Brooms, 
one  with  general  warranty  and  without  reservation  of  lien,  conveying 
said  sixty  acres,  and  one  conveying  the  remainder,  two  hundred  and 
sixty-one  acres,  reserving  the  vendor's  lien  for  the  payment  of  the 
balance  of  the  purchase  money  due  from  Broom  on  the  entire  three 
hundred  and  twenty  acres  after  deducting  the  agreed  value  of  Broom's 
said  eighty  acres.  Broom  and  wife  made  deed  to  Herring  in  terms 
conveying  the  eighty  acres,  but  it  is  insisted  by  them  that  it  was  not 
duly  acknowledged  and  that  it  was  never  delivered.  So  contending, 
several  months  after  the  time  of  these  conveyances,  the  Brooms  resumed 
possession  of  the  land  conveyed  by  them,  and  Herring  instituted  this 
suit  in  trespass  to  try  title  for  its  recovery,  bringing  the  same  to  a 
successful  issue. 

It  seems  to  us  that  the  material  issues  presented  for  our  consideration 
arise  out  of  appellants'  contention  that  the  deed  made  by  them  was  not 
delivered.  On  this  issue  the  evidence  was  sharply  conflicting.  Appel- 
lant N.  E.  Broom  testified  to  the  effect  that  the  acknowledgment  of  the 
deed  of  himself  and  wife  was  taken  by  a  Mr.  Churchill,  justice  of  the 
peace  and  notary  public,  to  whom  the  deed  was  delivered  to  be  retained 
until  Herring  discharged  a  debt  for  about  eight  hundred  dollars  secured 
by  lien  on  the  three  hundred  and  twent}r  acres  conveyed  by  Herring, 
and  until  he,  Broom,  was  satisfied.  Mrs.  Broom  testified  to  the  effect 
that  she  refused  to  sign  a  deed  to  her  land  until  Herring  made  a  "clear" 
deed"  to  sixty  acres  of  land  to  be  received  by  them  in  exchange,  and  both 
testified  to  the  effect  that  Herring  not  having  discharged  this  lien, 
they  demanded  and  received  from  Churchill  a  return  of  their  deed. 

The  appellee,  however,  testified  to  the  effect  that  after  the  execution 
of  the  deed  by  Broom  and  wife  and  after  N.  E.  Broom  had  executed 
notes  for  purchase  inoney  to  be  paid  by  him,  as  indicated  in  the  agree- 
ment stated  above,  both  notes  and  deed  had  been  delivered  to  him  by 
N.  E.  Broom  in  the  presence  of  the  justice;  that  at  this  time  the  eight 
hundred  dollars  debt  secured  by  lien  on  the  entire  three  hundred 
and  twenty  acres  had  not  been  paid,  but  that  it  was  his,  Herring's, 
purpose  to  use  the  Broom  vendor's  lien  notes  as  a  basis  for  a  loan  with 
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which  to  discharge  said  debt,  and  this  fact  was  well  understood  by 
Broom;  that  after  the  delivery  of  the  deed  and  notes  by  Broom  they 
walked  out  of  the  house  and  had  a  conversation,  when  Broom  asked 
him,  Herring,  when  he  thought  he  could  discharge  the  eight  hundred 
dollar  lien ;  that  he  said  to  Broom,  "Doc;  to  show  you  that  I  am  going 
to  act  fair  and  get  a  release,  you  can  hold  the  deed  until  I  release  the 
land,"  and  thereupon  handed  him  the  deed.  Churchill,  the  justice  of 
the  peace  and  notary  public,  corroborated  the  appellee  as  to  the  delivery 
of  the  deed,  and  it  is  undisputed  that  several  months  after  this,  and 
before  the  institution  of  the  suit,  Herring  discharged  the  eight  hundred 
dollar  lien. 

We  find  no  error  in  the  court's  charge  on  the  question  of  delivery. 
It  is  objected  to  on  the  ground  that  the  court  omitted  to  instruct  the 
jury  that  the  delivery  must  have  been  with  the  knowledge  and  consent 
of  appellants  "and  with  intent  to  pass  title."  The  issue,  as  we  interpret 
the  evidence,  was  not  one  of  a  qualified  delivery.  There  can  be  no 
question  if  the  deed  was  handed  to  appellee  as  he  states  that  it  was,  that 
it  passed  the  title,  and  it  was  unnecessary  that  Mrs.  Broom  should  have 
knowledge  of  the  fact.  The  only  basis  for  their  contention  that  the 
deed  should  not  have  been  delivered  is  the  contention  that  she  did  not 
get  a  "clear  deed"  to  the  sixty  acres  conveyed  by  appellee.  Appellee's 
deed  to  this  sixty  acres,  as  stated,  warranted  the  title,  acknowledged  the 
consideration  as  fully  paid  and  was  without  lien,  save  the  lien  in  favor 
of  a  loan  company  for  eight  hundred  dollars  existing  against  the  entire 
three  hundred  and  twenty  acres  which  had  been  discharged  prior  to  the 
institution  of  the  suit,  and  adopting,  as  we  must  do  in  deference  to  the 
verdict,  appellee's  rendition  of  the  transaction,  it  must  be  held  that  the 
delivery  of  the  deed  to  Herring  operated  as  a  transfer  to  him  of  the 
title  to  appellants'  land,  and  the  fact  that  appellee  gave  the  deed  back 
to  appellant  NT.  E.  Broom  for  the  purpose  stated  by  him  would  not 
divest  appellee  of  such  title.  The  court's  charge  therefore  was  not 
erroneous  in  so  instructing  the  jury. 

An  issue  was  made  of  whether  the  eighty  acres  of  land  mentioned 
was  the  homestead  of  appellants,  but  if  we  are  correct  in  the  foregoing 
conclusions  this  is  now  entirely  immaterial.  There  is  no  contention 
that  the  deed  in  form  is  insufficient  to  convey  the  land,  even  though  it 
be  a  homestead,  nor  do  we  think  it  can  be  reasonably  contended  that 
the  acknowledgment  to  this  deed  was  such  as  to  render  it  inoperative. 
The  issue  of  a  proper  acknowledgment  on  the  part  of  the  wife  was 
distinctly  submitted  t©  the  jury  and  the  evidence  amply  supports  the 
finding  that  the  deed  was  properly  acknowledged,  though  perhaps  the 
certificate  of  the  officer  may  be  formally  defective,  although  we  are 
inclined  to  think  it  in  substantial  compliance  with  the  statute. 

There  is  also  a  contention  on  the  part  of  appellants  to  the  effect  that 
the  notes  executed  by  N.  E.  Broom,  as  hereinbefore  stated,  reserve  for 
their  payment  a  lien  on  the  entire  three  hundred  and  twenty  acres  con- 
veyed by  appellee.  While  the  notes  do  seem  to  include  the  entire  tract, 
yet  the  deed  made  at  the  same  time  and  which  must  be  considered, 
therefore,  together  with  the  notes,  contains  the  following  specific  recital : 
"It  is  hereby  stipulated  that  this  deed  contains  and  is  only  intended  to 
contain  two  hundred  and  sixty  acres  of  the  above  described  land,  and 
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the  above  mentioned  vendor's  lien  applies  and  is  only  intended  to  apply 
to  the  two  hundred  and  sixty  acres  of  land  last  above  mentioned."  So 
that  we  think  as  a  whole  it  is  apparent  that  no  lien  exists  upon  the 
sixty  acres  deeded  to  appellants. 

Finding  no  error  in  the  proceedings  below,  it  is  ordered  that  the 
judgment  be  affirmed. 

Affirmed. 


E.  S.  Chew  v.  Henry  Jackson  et  al. 

Decided  March  30,  1907. 

1. — Deed — Delivery — Evidence. 

In  trespass  to  try  title,  the  issue  being  whether  or  not  a  deed  under  which 
plaintiffs  claim  had  been  delivered,  it  appearing  that  the  grantor  was  dead 
and  that  the  plaintiffs  at  the  date  of  the  deed  were  minors,  testimony  that 
the  grantor  during  his  lifetime  said  he  intended  to  give  and  had  given  the 
plaintiffs  the  land  in  question,  was  admissible  as  against  the  objection  that  it 
was  hearsay. 

2. — Same — Declarations — Disparagement  of  Title. 

Declarations  of  a  deceased  grantor  in  disparagement  of  his  title  are  ad- 
missible as  declarations  against  interest. 

3. — Same — Same. 

Declarations  against  interest  made  by  one  while  in  possession  of  land 
concerning  his  title  to  the  land  are  competent  testimony. 

4. — Testimony — Conclusion  of  Witness. 

A  witness  being  asked  the  question,  "Do  you  know  why  the  deed  to  the 
plaintiffs  was  never  delivered  to  the  plaintiffs?"  his  answer,  *'The  old  man 
did  not  deliver  the  deeds  to  any  of  his  children,"  was  properly  excluded  be- 
cause a  conclusion  of  the  witness. 

5. — Improper  Testimony — Harmless  Error,  When. 

The  admission  of  improper  testimony  as  to  an  uncontroverted  fact  is 
harmless  error. 

6. — Delivery  of  Deed — Circumstantial  Evidence. 

A  constructive  delivery  of  a  deed  may  be  established  by  the  acts  and  words 
of  the  grantor,  showing  that  he  intended  the  title  should  pass  to  the  grantee, 
and  showing  that  after  the  execution  of  the  deed  the  grantor  treated  and  rec- 
ognized the  property  as  belonging  to  the  grantee,  even  though  the  manual  pos- 
session of  the  deed  may  have  been  retained  by  the  grantor. 

7. — Erroneous  Charge— Harmless  Error. 

.An   erroneous   charge  was   harmless   error  when  it  applied  to  a   state  of 
facts  or  phase  of  the  case  which  the  jury  by  their  verdict  found  did  not 


8. — New  Trial — Newly  Discovered  Evidence. 

A  party  is  not  entitled  to  a  new  trial  for  the  purpose  of  procuring  evi- 
dence of  the  existence  of  which  he  was  evidently  informed  before  the  trial  by 
depositions  on  file,  but  which  he  used  no  diligence  to  procure. 

Appeal  from  the  District  Court  of  Parker  County.     Tried  below 
before  Hon.  J.  W.  Patterson. 

McCall  &  McCallj  for  appellant. 
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H.  C.  Shropshire  and  R.  L.  Stennis,  for  appellee. 

SPEER,  Associate  Justice.— This  was  an  action  of  trespass  to 
try  title  brought  by  appellees  to  recover  from  appellant  the  south  one- 
half  of  the  west  one-half  of  the  James  Williams  survey  of  three  hundred 
and  twenty  acres  of  land  situated  in  Parker  County.  There  was  judg- 
ment for  the  plaintiffs  and  the  defendant  in  the  action  has  appealed. 

The  principal  question  arising  on  this  appeal  is  one  as  to  the  delivery 
of  the  deed  from  S.  W.  Jackson  and  wife  to  appellees  through  which 
they  claimed  the  land  in  controversy  and  upon  which  the  recovery  below 
was  had.  This  deed  bore  date  February  8,  1892,  and  at  that  time  ap- 
pellees were  three  and  ten  years  of  age  respectively,  and  one  of  them, 
the  younger,  lived  with  the  grantors,  who  were  his  grandparents,  the 
parents  of  both  boys  being  dead.  There  was  never  any  manual  delivery 
of  the  deed  to  the  appellees,  but  as  tending  to  show  a  sufficient  delivery, 
appellees  offered  the  testimony  of  A.  £.  McQueen  and  N".  G.  Vaughan 
to  the  effect  that  the  grantor,  S.  W.  Jackson,  had  during  his  lifetime 
said  he  intended  to  give  and  had  given  the  appellees  the  land  in  con- 
troversy. This  testimony  was  clearly  admissible,  we  think,  as  against 
the  objection  that  the  same  was  hearsay,  since  it  comes  within  one,  and 
perhaps  two,  of  the  well  defined  exceptions  to  the  hearsay  rule.  It  was 
shown  that  the  grantor  was  long  since  dead  and  his  declarations  there- 
fore in  disparagement  of  his  own  title  were  admissible  as  declarations, 
against  interest.  The  declarent  being  dead  and  the  extreme  improba- 
bility of  his  having  made  a  false  statement  which  was  so  strongly  against 
his  own  interest  amply  authorize  the  admission  in  evidence  of  such 
declarations.  (2  Wigmore  on  Evidence,  pars.  1455-1456;  Hubbard 
v.  Cox,  76  Texas,  239.)  Besides,  if  the  declarant  were  not  dead,  the 
declarations  against  interest  being  made  by  appellant's  predecessor  in 
title  while  in  possession,  would  for  that  reason  be  admissible.  The 
latter  answer  may  also  be  given  in  reply  to  the  assignment  complaining 
of  the  admission  of  evidence  tending  to  show  the  existence  of  a  con- 
spiracy upon  the  part  of  some  of  the  other  heirs  of  S.  W.  Jackson  to 
deprive  these  appellees  of  the  benefit  of  the  deed  executed  in  their 
favor.  The  testimony  was  such  as  to  imply  upon  the  part  of  those 
concerned  in  the  conspiracy  an  acknowledgment  of  the  existence  of  the 
deed.  This,  then,  being  in  the  nature  of  an  admission  against  interest 
upon  the  part  of  appellant's  predecessors  in  title,  evidence  of  the  same 
was  properly  admitted. 

There  was  no  error  in  excluding  the  answer  of  the  witness  Carver  to 
the  question  propounded  by  appellant,  "Do  you  know  why  the  deed  to 
the  plaintiffs  was  never  delivered  to  the  plaintiffs?"  To  which  he 
answered,  "The  old  man  did  not  deliver  the  deeds  to  any  of  his  child- 
ren."   This  was  clearly  a  conclusion  and  properly  excluded  as  such. 

We  are  inclined  to  think  the  objection  made  to  the  witness  Temple's 
testimony — that  is,  that  it  was  a  conclusion — was  well  taken,  but  we 
are  also  of  the  opinion  that  the  admission  of  his  testimony  was  harm- 
less. He  testified,  in  effect,  that  he  had  examined  the  notarial  record 
showing  the  conveyance  from  S.  W.  Jackson  and  wife  to  appellees  be- 
fore its  destruction,  and  also  the  deed  made  by  the  surviving  wife  and 
Vol.  XLV.  Civil— 42. 
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children  of  said  Jackson  to  appellant,  and  the  guardian's  deed  to  him, 
and  also  that  he  had  talked  with  Dr.  McQueen,  from  all  of  which  he 
was  convinced  that  the  notarial  record  described  the  lands  in  contro- 
versy. It  is  thus  seen  that  the  only  effect  of  this  testimony  was  to 
identify  the  land  sued  for  as  that  described  in  the  deed  of  conveyance 
to  appellees.  This  appears  not  to  have  been  a  controverted  issue  in  the 
case.  The  crucial  question,  that  is,  whether  or  not  the  deed  actually 
executed  to  appellees  was  legally  delivered,  having  been  found  in  their 
favor,  we  find  nothing  in  the  testimony  to  indicate  that  the  deed  did  not 
embrace  the  land  sued  for.  All  of  the  evidence  indicates  that  it  did; 
so  that  no  possible  harm  could  have  resulted  t  appellant  from  the  ad- 
mission of  this  evidence. 

The  charge  upon  the  question  of  delivery  given  at  the  instance  of 
appellees  to  the  effect  that  delivery  may  be  shown  by  the  acts  or  words 
of  the  grantor,  showing  that  he  intended  the  title  should  pass  to  the 
grantee,  and  showing  that  after  the  execution  of  the  deed  the  grantor 
treated  and  recognized  the  property  as  belonging  to  the  grantee,  even 
though  the  possession  of  the  deed  may  have  been  retained  by  the  grantor, 
was  correct  under  the  facts  of  this  case,  and  the  special  charge  of  ap- 
pellant to  the  effect  that  the  retention  by  the  grantor  of  the  possession 
of  the  deed  until  his  death  precluded  a  finding  of  delivery,  was  upon 
the  weight  of  the  evidence  and  incorrectly  stated  the  law,  since  there 
were  facts  and  circumstances  in  evidence  from  which  the  jury  were 
authorized  to  find  a  delivery,  notwithstanding  there  was  never  any 
manual  delivery  of  the  deed.  (Hubbard  v.  Cox,  76  Texas,  239;  Seeley 
v.  Bealer,  41  la.,  334.)  In  the  case  last  cited,  which  is  very  much  in 
point  upon  the  facts,  it  is  said:  "If  actual  manual  delivery  upon  the 
part  of  the  grantor  and  acceptance  by  the  grantee  are  essential  to  a 
valid  conveyance,  it  would  be  impossible  to  execute  an  operative  deed  to 
an  infant  of  very  tender  years,  yet  the  cases  are  numerous  where  deeds 
executed  to  young  children  with  no  other  proof  of  delivery  and  accept- 
ance than  that  they  were  recorded  by  the  grantor  have  been  upheld. 
.  .  .  Where  one  who  has  the  mental  power  to  alter  his  intention  and 
the  physical  power  to  destroy  a  deed  in  his  possession  dies  without 
doing  either,  there  is,  it  seems  to  us,  but  little  reason  for  saying  that 
his  deed  shall  be  inoperative  simply  because  during  life  he  might  have 
done  that  which  he  did  not  do.  It  is  much  more  consonant  with  reason 
to  determine  the  effect  of  the  deed  "by  the  intention  existing  up  to  the 
time  of  death  than  to  refuse  to  give  it  that  effect  because  the  intention 
might  have  been  changed."  See  also,  Brown  v.  Brown,  61  Texas,  56; 
Johnston  v.  Johnston,  67  S.  W.  Rep.,  123;  Devlin  on  Deeds,  sees. 
260-1.) 

It  is  insisted  that  the  court  erred  in  giving  special  charge  number  2, 
asked  by  appellees,  which  was  as  follows:  "If  you  should  find  and 
believe  from  the  evidence  that  there  was  an  agreement  or  understanding 
between  the  heirs  of  S.  W.  Jackson  that  Mose  Jackson,  Mrs.  Cook  and 
Mrs.  Carver  should  have  and  take  certain  parts  of  the  estate  of  S.  W, 
Jackson  as  their  share  of  said  estate,  and  that  the  remainder  should  be 
divided  up  among  the  other  heirs,  and  that  parts  of  such  estate  agreed 
to  be  given  said  Mose  Jackson,  Mrs.  Cook  and  Mrs.  Carver  included  no 
part  of  the  land  in   controversy,   then   you  will   not  consider   Mose 
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Jackson,  Mrs.  Cook  and  Mrs.  Carver  as  having  any  interest  in  the 
land  in  controversy  as  heirs  of  S.  W.  Jackson."  This  could  have  done 
no  harm  to  appellant,  since  it  applied  only  in  the  event  of  a  finding 
in  favor  of  appellees  as  heirs  and  not  upon  their  claim  to  all  the  land 
under  the  deed.  Since  the  verdict  of  the  jury  is  for  all  the  land, 
thereby  affirming  appellees'  rights  under  the  deed  and  not  as  heirs  the 
charge  evidently  was  not  considered  at  all. 

The  conduct  and  statements  of  S.  W.  Jackson,  deceased,  testified  to 
by  several  witnesses,  were  sufficient  to  support  the  jury's  finding  in 
favor  of  a  delivery  of  the  deed  to  appellees.  This  disposes  of  appel- 
lant's tenth  assignment  of  error. 

The  eleventh  and  last  assignment,  complaining  of  the  court's  action 
in  overruling  the  motion  for  a  new  trial  because  of  the  newly  dis- 
covered evidence  of  Martin  Jackson  and  Mrs.  Partridge  (formerly  Mrs. 
Cook),  should  also  be  overruled.  A  careful  examination  of  the  affi- 
davits of  these  witnesses  will  disclose  that  no  pointed  denial  is  made 
of  the  testimony  given  by  the  witness  Henderson.  The  affidavits  are 
so  worded,  and  as  to  this  point  so  ambiguous,  as  to  throw  little  or  no 
light  upon  the  question  testified  to  by  the  witness  Henderson.  A  good 
portion  of  the  affidavit  of  Martin  Jackson  is  made  up  of  a  denial  upon 
his  part  of  any  knowledge  of  the  existence  of  deeds  in  favor  of  ap- 
pellees, and  a  denial  of  his  having  burned  the  same.  Depositions  were 
on  file  in  this  case  for  some  time  before  the  trial  in  which  a  witness  had 
testified  to  the  facts  that  Martin  Jackson  had  burned  the  deeds,  and  it 
certainly  behooved  appellant  under  these  circumstances  to  take  some 
steps  to  procure  the  testimony  of  so  important  a  witness.  But  he  did 
nothing  of  the  kind  and  ought  not  now  to  be  heard  to  complain  on 
account  of  the  want  of  this  witness's  testimony. 

We  find  no  error  in  the  judgment  of  the  District  Court  and  it  is 
affirmed. 

Affirmed. 

Writ  of  error  refused. 


Trinity  &  Brazos  Valley  Eailway  Company  v.  W.  L.  Perdue. 

Decided  March  30,  1907. 

1. — Personal  Injuries — Assumed  Bisk, 

A  servant  who,  without  .  protest,  continues  in  the  employment  of  the 
master  after  he  has  learned,  or  in  the  exercise  of  ordinary  care  should  have 
learned,  of  a  defect  in  the  machinery  or  appliances  furnished  for  his  use,  as- 
sumes the  risk  resulting  from  such  defect. 

2. — Same. 

In  a  suit  for  personal  injuries  resulting  from  a  defective  coupling,  evi- 
dence reviewed  and  held  to  show  that  plaintiff  knew  of  and,  without  protest, 
continued  to  use  the  defective  appliance,  and  hence  assumed  the  risk  incident 
to  its  use. 

Appeal  from  the  District  Court  of  Limestone  County.    Tried  below 
before  Hon.  L.  B.  Cobb. 

Andrews,  Ball  &  Streetman  and  Williams  &  Bradley,  for  appellant. 
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No  briefs  for  appellee. 

TALBOT,  Associate  Justice. — This  suit  was  brought  by  appellee 
to  recover  damages  resulting  to  him  from  personal  injuries  alleged  to 
have  been  received  through  the  negligence  of  appellant.  It  was  al- 
leged, in  substance,  that,  on  August  21,  1905,  appellee  was  in  the 
employ  of  appellant,  serving  it  as  a  brakeman  on  one  of  its  mixed 
trains;  that  in  said  train  was  a  caboose  which  was  so  negligently  con- 
structed as  to  render  same  dangerous  to  the  employes  working  about  it. 
That  said  caboose  was  provided  with  a  coupling  lever  which  consisted 
of  an  iron  rod  so  bent  at  one  end  as  to  lift  a  pin  attached  to  it  by  means 
of  a  chain,  and  at  the  other  end  so  bent  as  to  furnish  a  handhold  to  be 
used  in  lifting  out  and  replacing  the  pin  in  making  couplings;  that 
the  coupling  lever  was  fastened  to  the  lower  part  of  the  end  beam  and 
said  caboose  in  such  a  careless  manner  that  the  end  of  it,  to  which  the 
chain  of  the  pin  was  attached,  "so  drops  down  and  catches  in  the  hole 
provided  in  the  drawhead  of  the  car  for  the  pin,  that  in  making  a  coup- 
ling the  spring  of  the  drawhead"  moves  said  lever  so  that  the  hand- 
hold is  drawn  against  the  end  beam  of  the  car,  so  as  to  catch  the  hand 
of  a  person  attempting  to  make  a  coupling  and  injure  him;  that  this 
defective  condition  of  the  coupling  apparatus  was  known  to  appellant 
and  unknown  to  appellee  before  the  injury  alleged.  That  on  said  21st 
day  of  August,  1905,  while  appellee  was  in  the  discharge  of  his  duty, 
he  attempted  to  couple  the  engine  to  said  caboose  and  was  injured; 
that  the  engine  was  backed  to  the  caboose  and  appellee  caught  the 
coupling  lever  with  his  left  hand  and  lifted  the  pin  to  make  the  coupling, 
but  the  end  of  the  rod  caught  in  the  hole  in  the  drawhead  and  the 
handhold  of  the  coupling  lever  caught  appellee's  hand  and  cut  off  one 
of  his  fingers.  It  was  further  alleged  that  appellee  was  an  experienced 
railroad  man  of  seven  years  experience. 

Defendant  pleaded  a  general  denial,  contributory  negligence  on  the 
part  of  appellee  and  specially  that  he  was  an  experienced  brakeman; 
that  it  often  became  his  duty  to  couple  the  caboose  in  question  to  other 
cars,  and  he  had  often  done  so  before  the  injury;  that  appellee  knew 
the  condition  of  the  said  coupling  lever  and  if  it  was  defective  he  knew 
it;  that  such  defect  was  obvious,  and  by  remaining  in  the  service  of  ap- 
pellant, with  such  knowledge,  appellee  assumed  the  risks  incident  to  the 
use  of  said  coupling  lever  and  could  not  recover.  A  trial  before  the 
court  and  jury  resulted  in  a  verdict  and  judgment  for  appellee  in  the 
sum  of  $1,500,  and  defendant  appealed. 

The  first  assignment  of  error  complains  of  the  court's  refusal  to 
give  a  special  charge  requested  by  appellant,  directing  the  jury  to  re- 
turn a  verdict  in  its  favor.  We  are  of  the  opinion  that  this  charge 
should  have  been  given.  The  undisputed  evidence  establishes  con- 
clusively that  appellee,  for  a  number  of  months  before  he  was  injured, 
operated  the  coupling  apparatus,  with  which  he  attempted  to  make  the 
coupling  when  hurt,  and  knew  of  its  defective  condition;  that  such 
condition  was  obvious  and  the  danger  incident  to  its  operation  apparent 
to  him.  Appellee  testified:  "I  was  working  as  a  brakeman  on  appel- 
lant's freight  train  on  the  date  of  the  injury  and  had  been  so  engaged 
about  a  year.    The  engineer  was  operating  the  engine.    I  gave  him  a 
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slow-up  signal  and  about  half  a  car  length  from  the  caboose,  which 
was  standing,  I  jumped  off  and  ran  to  make  the  coupling  of  the  engine 
to  the  caboose.  I  was  acting  in  my  line  of  duty  as  a  brakeman  in  doing 
so.  When  I  got  to  the  caboose  I  took  hold  of  the  handhold  or  lift  rod 
of  the  coupling  lever  to  prepare  to  make  the  coupling.  The  other  end 
of  the  lever,  to  which  is  attached  the  chain  leading  from  it  to  the 
coupling  pin,  hung  in  the  hole  of  the  drawhead,  and  it  would  not  work, 
and  the  tender  of  the  engine  came  in  contact  with  the  caboose  and  the 
contact  of  the  two  caused  the  handhold  to  be  pressed  against  the  end 
beam  of  the  caboose  and  cut  the  front  finger  of  my  left  hand  off  between 
the  first  and  second  joints.  The  horizontal  bar  of  the  coupler  was 
placed  too  low  down  on  the  end  of  the  end  sill  of  the  caboose,  so  that  it 
let  the  end  of  the  lever  to  which  the  coupling  chain  was  attached  get 
down  in  the  end  of  the  drawhead.  It  should  have  been  fastened  on  top 
of  the  end  sill,  so  as  to  raise  the  chain  end  of  said  lever  higher  where 
it  could  not  get  into  said  hole,  as  it  did  in  this  case.  I  have  been  rail- 
roading in  this  State  five  years.  I  was  an  experienced  brakeman  when 
I  began  work  for  defendant.  I  broke  for  it  as  a  member  of  Conductor 
Bennett's  crew  about  a  year.  The  defendant  did  not  have  but  two 
cabooses,  the  one  I  was  injured  on,  No.  02,  and  No.  01.  The  coupling 
apparatus  on  both  were  about  the  same  construction,  may  be  a  little 
better  on  No.  01.  We  used  No.  02  about  all  the  time.  I  had  been 
coupling  cars  to  it  along  all  the  time,  but  it  had  been  in  the  shops  and 
had  been  out  only  about  fifteen  days  when  I  was  injured.  We  made  a 
round  trip  from  Mexia  to  Hillsboro  and  return  each  day,  and  fre- 
quently had  to  couple  cars  to  this  caboose.  I  caught  hold  of  the  lever 
below  the  edge  of  the  end  sill  and  started  to  lift  it  to  make  the  coupling 
and  the  other  end  caught  in  the  hole  in  the  drawhead,  and  the  tender 
struck  it  and  caused  the  end  I  had  hold  of  to  press  against  the  end  sill 
and  cut  my  finger  off.  It  got  caught  this  way,  that  is,  the  end  of  the 
lever  did  about  half  of  the  time.  There  was  nothing  to  prevent  me 
seeing  how  the  coupling  lever  was  attached  to  the  end  beam  or  the 
place,  nor  to  prevent  me  seeing  where  the  handhold  struck  and  made  .the 
niche  and  indentation  on  the  end  sill  and  end  of  the  step.  You  can  see 
in  the  picture  there  the  niche  in  the  lower  edge  of  the  sill  and  an 
indentation  in  the  end  of  the  step,  where  the  handhold  end  of  the  coupler 
strikes  when  couplings  are  made,  just  like  they  are  on  the  car.  I  was 
looking  at  the  couplings  when  the  caboose  and  tender  came  together." 

J.  S.  Bennett  testified:  "I  was  conductor  on  the  train  that  injured 
appellee.  We  used  caboose  No.  02.  It  had  been  to  the  shop  about 
thirty  days  before  that  time,  but  the  coupler  had  not  been  changed  at 
all.  It  was  just  like  it  came  from  the  factory,  it  was  made  that  way — 
and  the  other  caboose  of  defendant  was  made  the  same  way." 

There  was  no  evidence  that  appellee  complained  to  appellant  of  the 
defect  in  the  "coupling  lever"  or  that  any  promise  to  repair  was  made, 
and  the  rule,  that  a  servant  who,  without  protest,  continues  in  the  em- 
ployment of  the  master  after  he  has  learned,  or  in  the  exercise  of 
ordinary  care  should  have  learned,  of  a  defect  in  the  machinery  or  ap- 
pliances furnished  for  his  use,  assumes  the  risk  resulting  from  such 
defect,  is  thoroughly  well  settled.  In  the  case  of  Gulf,  C.  &  S.  P.  By. 
Co.  v. /Williams,  72  Texas,  159,  the  appellee  was  thrown  from  a  hand 
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car  while  working  as  a  section  hand  for  the  railway  company.  His 
complaint  was  that  the  hand  car  was  too  light  and  frail  for  the  purpose 
for  which  it  was  furnished.  He  testified:  "I  have  been  railroading 
seven  or  eight  years  and  during  all  that  time  have  been  accustomed  to 
use  and  handle  handcars  ...  I  had  never  heard  of  any  accidents 
from  this  car,  and  no  one  called  my  attention  to  the  fact  that  the  car 
was  too  light  and  I  was  not  competent  to  judge  for  myself.  I  could 
see  no  cause  for  the  accident  unless  the  car  was  too  light.  I  never  knew 
it  was  too  light  before  the  accident  occurred."  The  Supreme  Court 
said:  "The  cars  were  of  simple  construction.  Their  material  was  not 
concealed  but  apparent.  The  witness  Cullen,  a  laborer  called  by  plain- 
tiff and  who  was  with  him  when  hurt,  says :  'As  soon  as  we  saw  these 
new  cars  we  knew  they  were  too  light/  The  plaintiff  testified  that  he 
did  not  know  of  the  danger  from  using  the  cars.  He  is  shown  to  have 
been  a  railroadman  of  several  years  experience.  He,  as  all  others,  must 
be  charged  with  the  knowledge  of  the  ordinary  laws  of  nature.  .  .  . 
If  the  car  was  too  light,  the  plaintiff  had  the  means  of  knowing  that 
fact  and  he  can  not  complain  that  the  ordinary  laws  of  physics  were 
not  explained  to  him."  In  the  case  of  Seery  v.  Gulf,  C.  &  S.  F.  By.t 
77  S.  W.  Rep.,  950,  this  court  had"  under  consideration  the  question  of 
the  company's  liability  to  a  section  hand  who  was  injured  in  an  effort 
to  place  a  handcar  on  the  track,  which  car  the  appellant  claimed  to 
be  too  heavy.  A  verdict  had  been  instructed  in  the  trial  court  for  the 
company,  and  in  affirming  the  judgment  entered  thereon,  this  court, 
among  other  things,  said:  "He  (appellant)  was  thoroughly  acquainted 
with  the  nature  and  character  of  the  work  in  which  he  was  engaged. 
The  size  and  construction  of  the  push  car  with  which  he  was  at  work 
was  open  to  his  observation.  The  material  of  which  it  was  constructed 
was  apparent  and  no  part  thereof  concealed.  If  the  car  was  too  heavy 
to  be  safely  handled  by  appellant  and  the  men  assisting  him  .  .  . 
still  that  fact  was  known  to  him  before  he  was  hurt,  or  by  the  exercise 
of  ordinary  care  in  the  discharge  of  his  duties  he  must  necessarily  have 
known  it."  Again,  it  is  well  established  law  that  "when  the  servant 
has  equal  knowledge  with  the  master  of  the  danger  incident  to  the  work, 
he  takes  the  risk  upon  himself  if  he  goes  on  with  it."  (Texas  &  Pac. 
Ry.  Co.  v.  French,  86  Texas,  96.)  In  Bonnet  v.  Galveston,  H.  &  S.  A. 
Ry.,  89  Texas,  76,  Judge  Gaines  said:  "If  the  master  and  servant 
stand  upon  an  equal  footing  with  respect  to  the  knowledge  of  the 
danger,  then  in  case  of  an  accident  as  a  result  of  the  danger,  the  master 
is  exonerated.  The  servant  owes  no  duty  of  inspection.  He  assumes 
the  risk  of  a  danger  of  which  he  has  actual  knowledge  and  of  such 
hazards  as  he  would  have  learned  by  the  exercise  of  that  ordinary 
circumspection  which  a  prudent  man  would  use  in  the  particular  em- 
ployment." The  language  of  the  court  in  Houston  &  T.  C.  Ry.  Co.  v. 
Martin,  21  Texas  Civ.  App.,  209,  is  also  pertinent  here.  In  that  case 
the  court  said:  "Every  fact  and  condition  existing  and  affecting  the 
risk  were  as  open  to  appellee's  observation  as  to  that  of  the  foreman. 
.  .  .  The  risk  incurred  seems  clearly  to  have  been  one  of  those  known 
to  appellee  to  be  incident  to  this  particular  service,  and  was  therefore 
assumed  by  him;  but  if  not,  it  was  open  and  patent.  .  .  .  The 
facts  affecting  the  risk  were  all  known  to  him  as  well  as  to  any  one 
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else.  He  did  not  realize  or  foresee  the  danger,  but  it  was  one  which, 
with  his  knowledge  of  the  facts,  he  was  required  to  foresee  as  well  as 
any  other.  It  arose  from  conditions  open  to  his  observation."  See 
also,  Quill  v.  Houston  &  T.  C.  Ey.  Co.,  93  Texas,  616;  Missouri,  K.  & 
T.  Ey.  Co.  v.  Wood,  35  S.  W.  Eep.,  879;  Missouri,  K.  &  T.  By.  v. 
Hanson,  90  S.  W.  Sep.,  1122;  Stewart  v.  Seaboard  Air  Line  By.  Co., 
41  S.  E.  Eep.  (Ga.),  982;  Winkler  v.  St  Louis  B.  &  B.  Ey.  Co.,  38 
S.  W.  Eep.  (Mo.  Sup.),  922.) 

In  the  case  at  bar  the  appellee  distinctly  stated  in  open  court  upon 
the  trial  that  "he  relied  upon  the  fact,  that  the  coupling  apparatus  and 
rod  were  fastened  too  low  down  on  the  end  of  the  end  beam  when  it 
should  be  fastened  on  top  of  same  and  higher  up  than  it  was,  as  a 
ground  for  recovery."  If,  therefore,  the  coupling  apparatus  was  de- 
fective in  its  construction  or  by  reason  of  the  manner  in  which,  or 
place  where,  it  was  attached  to  the  car,  such  defect  evidently  remained 
the  same  all  the  time  appellee  worked  with  it.  According  to  his  testi- 
mony he  used  this  defectively  constructed  or  arranged  coupling  lever 
frequently,  perhaps,  every  day,  except  about  thirty  days,  for  a  year 
in  the  same  condition  it  was  in  when  the  accident  and  injury  to  him 
occurred,  and  knew  it  "got  caught"  in  the  manner  which  resulted  in 
his  injury,  as  alleged,  about  one-half  of  the  time.  He  was  an  ex- 
perienced railroad  man  and  must  have  known,  and  the  proof  shows 
he  did  know,  the  defective  condition  of  the  lever  causing  his  injury,  if 
it  was  defective,  as  well  or  better  than  any  other  agent  or  employe  of 
appellant.  The  caboose  had  been  in  the  shop  about  thirty  days  prior 
to  the  time  appellee  was  injured,  but  the  uncontradicted  evidence  shows 
that  the  coupling  lever  in  question  had  not  been  changed  but  that  it 
was  just  like  it  was  when  it  went  into  the  shop  and  when  it  came  from 
the  factory.  It  further  appears  by  appellee's  own  testimony  and  with- 
out dispute,  that  there  was  nothing  to  prevent  him  from  seeing  how 
the  coupler  was  attached  to  the  end  beam,  nor  to  prevent  him  seeing 
where  the  handhold,  which  caught  his  finger  against  the  beam  and  cut 
it  off,  struck,  and  the  indentation  on  the  end  sill  or  beam.  In  other 
words,  it  is  placed  beyond  controversy  by  the  evidence  that  the  defect 
in  the  coupler  or  the  improper  or  negligent  manner  in  which  it  was 
attached  to  the  caboose,  as  charged  and  relied  on  by  appellee,  was  not 
only  obvious  and  the  danger  of  its  use  apparent,  but  that  appellee  had 
actual  knowledge  thereof  by  almost  daily  use  and  observation  of  the 
coupler  for  a  year  before  he  was  injured.  This  being  true,  he  assumed 
the  risk  incident  to  the  operation  of  the  coupler  at  the  time  he  was 
injured,  and  can  not  recover  therefor. 

This  conclusion  renders  it  unnecessary  to  pass  upon  any  other  assign- 
ment of  error.  The  case  seems  to  have  been  fully  developed.  Indeed, 
there  is  absolutely  nothing  in  the  record  that  suggests  the  probability 
that  any  testimony  can  be  procured  upon  another  trial  materially  dif- 
ferent from  that  shown  by  the  record  sent  to  this  court.  In  such  case 
it  becomes  the  duty  of  this  court  to  render  such  judgment  as  should  have 
been  rendered  by  the  trial  court.  It  is  therefore  ordered  that  the  judg- 
ment of  the  court  below  be  reversed  and  that  judgment  be  here  rendered 
for  appellant. 

Reversed  and  rendered. 
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Mose  Novich  v.  Trinity  &  Brazos  Valley  Railway  Company. 

Decided  March  30,  1907. 

1. — Railroad — Damage  to  Property. 

Where  property  is  damaged  by  the  construction  and  operation  of  a  rail- 
way the  owner  of  the  property  is  entitled  to  compensation,  though  the  opera- 
tion of  the  railway  is  done  in  a  lawful  manner,  the  measure  of  damage  being 
the  depreciation  in  the  market  value  of  the  property.  If  there  is  no  deprecia- 
tion in  the  value  of  the  property  no  damage  is  recoverable,  unless  the  business 
is  improperly  or  negligently  conducted. 

2. — Same. 

The  owner  may  recover  for  damage  to  his  property  by  the  construction 
and  operation  of  a  railroad,  although  no  part  of  the  property  is  actually  taken. 

8. — Same-— Constitution  Construed. 

Section  17  of  article  1  of  the  Constitution  contemplates  that  whenever  the 
land  of  a  person  is  damaged  by  the  construction  of  a  railroad,  whether  any 
part  of  it  is  taken  or  not,  he  is  entitled  to  compensation  for  such  damage.  * 

Appeal  from  the  County  Court  of  Hill  County.  Tried  below  before 
Hon.  N.  J.  Smith. 

Tom  Ivy,  for  appellant. — Where  a  railway  company  constructs  its 
road  near  the  premises  (i.  e.  residence  property)  of  a  person  and  oper- 
ates its  trains  over  such  road,  and  causes  smoke,  cinders  and  dust 
incident  to  the  operating  of  such  trains,  to  escape  from  such  trains 
upon  and  into  such  residence  and  thereby  diminishes  the  market  value 
of  such  premises,  such  owner  has  a  legal  right  to  the  damages  thus 
caused  to  his  property,  notwithstanding  the  road  was  not  constructed 
on  any  part  of  his  premises.  Gainesville,  H.  &  W.  Ey.  Co.  v.  Hall,  78 
Texas,  169 ;  Dallas,  C.  &  S.  W.  Ry.  Co.  v.  Langston,  17  Texas  Ct.  Rep., 
316;  Dennis  v.  Dallas,  C.  &  S.  W.  Ry.  Co.,  16  Texas  Ct.  Rep.,  166; 
Rosenthal  v.  Taylor,  B.  &  H.  Ry.  Co.,  79  Texas,  325 ;  Texas  Short  Line 
Ry.  Co.  v.  Clifford,  15  Texas  Ct.  Rep.,  804;  Railway  Company  v. 
Robson,  24  S.  W.  Rep.,  37;  Houston  &  T.  C.  Ry.  Co.  v.  Davis,  17  Texas 
Ct.  Rep.,  662. 

Morrow  &  Smithdeal,  for  appellee. — The  evidence  showing  that  the 
property  of  appellant  was  not  touched  by  the  railroad;  that  none  of  it 
was  taken,  and  that  the  railroad  did  not  run  along  any  public  street 
or  highway  by  said  premises,  and  the  evidence  failing  to  show  that  the 
railroad  was  conducted  in  such  a  manner  as  to  constitute  a  nuisance,  it 
was  proper  for  the  court  to  instruct  a  verdict  for  appellee.  St.  Louis,  S. 
P.  &  T.  Ry.  Co.  v.  Shaw,  92  S.  W.  Rep.,  30 ;  Beseman  v.  Pennsylvania 
Ry.,  50  N.  J.  Law,  241,  13  Atl.  Rep.,  164 ;  Gainesville,  H.  &  W.  Ry.  v. 
Hall,  78  Texas,  170. 

RAINEY,  Chief  Justice. — Appellant  brought  this  suit  to  recover 
of  the  railway  company  damages  caused  to  his  property,  alleging  in 
substance  that  appellee  constructed  its  railway  track  on  land  adjoining 
plaintiff's  and  near  plaintiff's  residence  in  the  town  of  Hillsboro,  over 
which  track  defendant  operates  its  train,  and  causes  vibrations,  noises, 
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smoke,  cinders,  noxious  vapors,  etc.,  which  depreciate  the  value  of  said 
premises.  Defendant  answered  by  general  denial.  The  court  peremp- 
torily instructed  a  verdict  for  defendant,  which  was  accordingly  returned 
and  judgment  entered  for  defendant,  and  plaintiff  appeals. 

The  plaintiff  offered  to  prove  on  the  trial  that  the  vibrations,  noises, 
smoke,  etc.,  produced  by  the  operation  of  defendant's  trains  came  upon 
and  into  his  house  causing  annoyance  and  discomfort,  which  depreci- 
ated the  value  of  said  property.  The  testimony  as  to  the  market  value 
of  the  premises  was  excluded  by  the  court,  which  action  was  excepted  to. 
We  presume  the  trial  court  was  of  the  opinion  that  as  none  of  plaintiff's 
land  was  taken  by  the  railway  company,  as  the  railway  was  not  con- 
structed along  a  street  on  which  plaintiff's  premises  abutted,  and  as  the 
vibrations,  noises,  smoke,  etc.,  were  produced  by  a  lawful  operation  of 
the  trains,  no  recovery  could  be  had,  though  such  operation  depreciated 
the  market  value  of  said  premises. 

We  do  not  think  this  the  law  of  the  case.  Article  1,  section  17  of 
the  Constitution  provides  that,  "No  person's  property  shall  be  taken, 
damaged,  or  destroyed  for  or  applied  to  a  public  use  without  adequate 
compensation  made,  unless  by  consent  of  such  person."  This  provision 
contemplates  that  whenever  land  of  a  person  is  damaged  by  the  con- 
struction of  a  railroad  he  is  entitled  to  compensation  for  such  damages. 
It  is  lawful  for  a  railway  to  be  constructed  and  operated,  but  notwith- 
standing it  may  be  lawful  to  construct  and  operate  a  railway,  yet  the 
law  provides  compensation  to  the  owner  for  the  damage  done  to  his 
property  by  such  construction  and  operation.  The  law  does  not  limit  a 
recovery  to  property  taken,  nor  to  damages  caused  by  running  over 
property,  but  is  broad  enough  to  embrace  any  damage  done  to  premises. 
In  construing  this  provision  of  the  Constitution  our  Supreme  Court, 
speaking  through  Mr.  Gaines  in  Gainesville,  H.  &  W.  Ey.  Co.  v.  Hall, 
78  Texas,  169,  say :  "We  think  that  the  insertion  of  the  words  'damaged 
or  destroyed'  in  the  provision  of  the  Constitution  under  consideration 
was  at  all  events  intended  to  obviate  any  question  of  exemption  from 
liability  to  the  owner  for  property  injuriously  affected  by  a  public 
work,  and  to  provide  a  remedy  for  any  damage  which  in  such  cases  the 
Legislature  might  authorize  to  be  inflicted.  It  is  sufficient  for  the  de- 
termination of  this  case  to  say  that  it  was  certainly  intended  that  the 
Legislature  should  not  authorize  a  corporation  to  do  an  act  for  a  public 
use  which  if  done  by  an  individual  without  legislative  sanction  would 
be  actionable,  and  at  the  same  time  exempt  it  from  liability  to  respond 
in  damages  to  the  owner  whose  property  had  been  injured."  We  see 
no  appreciable  difference  between  the  facts  in  that  case  and  the  facts  in 
the  case  at  bar.     A  recovery  was  sustained  in  that  case. 

The  case  of  St.  Louis,  S.  F.  &  T.  Ey.  Co.  v.  Shaw,  92  S.  W.  Eep.,  30, 
is  cited  by  appellee  in  support  of  the  proposition  that  no  recovery  can  be 
had  in  this  case,  the  ugh  depreciation  in  the  market  value  of  the  prop- 
erty be  shown.  We  do  not  think  that  case  in  the  least  conflicts  with  the 
Hall  case,  but  believe  it  is  in  strict  harmony  therewith.  The  facts  in 
the  Shaw  case  are  not  dissimilar  to  the  facts  here.  The  jury  in  the 
Shaw  case  found  that  there  was  no  depreciation  caused  to  plaintiff's 
premises,  but  found  for  plaintiff  the  sum  of  $212.50  for  personal  dis- 
comfort.   Judge  Williams  in  concluding  the  opinion  says,  "The  judg- 
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ment  in  favor  of  plaintiff  must  therefore  be  reversed,  and  as  the  evi- 
dence is  clear  and  conclusive  that  there  was  no  negligence  in  the  carry- 
ing on  of  defendant's  business,  and  as  the  jury  has  found  that  plaintiff's 
property  has  not  been  damaged,  judgment  will  be  rendered  in  favor  of 
defendant."  The  judgment  of  the  Supreme  Court  in  the  Shaw  case  was 
predicated  on  the  fact  that  no  damage  was  done  to  the  premises  and  no 
negligence  was  shown  in  carrying  on  the  business.  Had  depreciation 
been  shown  to  the  market  value  of  the  property,  we  think  the  judgment 
would  have  been  different.  In  this  case  the  court  erred  in  excluding  the 
testimonv  as  to  the  market  value  of  the  land. 

The  rule,  as  announced  by  our  decisions,  as  we  understand  it,  is  that 
where  property  is  damaged  by  the  construction  and  operation  of  a  rail- 
way the  owner  is  entitled  to  compensation,  although  the  operation  is 
done  in  a  lawful  manner,  the  measure  of  damage  being  the  depreciation 
in  the  market  value  of  the  property.  If  there  is  no  depreciation  in  the 
value  of  the  property  no  damage  is  recoverable,  unless  the  business  is 
improperly  or  negligently  conducted,  that  is,  in  such  a  case  as  this,  if 
more  noise,  dust,  cinders,  odors,  etc.,  are  produced  than  would  nec- 
essarily attend  such  operation  properly  conducted,  then  the  party  could 
recover  for  annoyance,  discomfort,  etc.  The  judgment  is  reversed  and 
cause  remanded. 

Reversed  and  remanded. 
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Abandonment, 

Construction   of  buildings   for   rent.      See   Homestead,   2. 
'  Discontinuance  of  business.     See  Homestead,  3. 
Of  wife  by  husband.     See  Husband  and  Wife,  1. 
Of  school  land  by  purchaser.     See  School  Land,  2-.J. 

See  Limitation,  11. 
Accident  Insurance. 

See   Insurance,  Accident,   1-$. 
Accord  and  Satisfaction. 

1.  An  agreement  by  the  payee  of  a  note  to  take  a  sum  less  than  the 
amount  due  in  full  satisfaction  of  the  same,  provided  the  payor  would 
make  certain  payments  at  certain  times,  becomes  null  and  void  upon 
failure  of  the  payor  to  comply  with  his  part  of  the  agreement,  and 
the  original  contract  evidenced  by  the  note  remains  in  force.  Robert- 
son v.  Warren,  585. 

Aoooont 

Transfer  of  by  draft.     See  Assignment,  1,  2. 
Acknowledgment. 

1.  The  deed   of   a   married   woman   to   which   the   certificate   of   acknowledg- 

ment is  defective  is  not  void  if  it  was  in  fact  acknowledged  by  her 
in  the  manner  required  by  the  statute,  and  by  timely  suit  for  that 
purpose  the  certificate  may  be  corrected  and  made  to  conform  to  the 
tacts.     Downs  v.  Peterson,  135. 

2.  The  certificate  of  acknowledgment  of  a  married  woman  was  defective   in 

that  it  failed  to  show  that  the  instrument  was  explained  to  her  by 
the  officer;  the  officer  testified,  in  substance,  that  he  had  no  specific 
recollection  of  the  transaction,  but  believed  that  in  taking  the  acknowl- 
edgment he  complied  with  all  the  requirements  of  the  statute.  Held, 
insufficient  to  show  that  the  instrument  was  in  fact  explained  to  the 
married  woman  by  the  officer.     Id. 

Action. 

By  next  friend.     See  Minors,  2. 

By  foreign  receiver.     See  Receivers,  2-^. 

By  beneficiary  of  telegram.     See   Telegraph,  5, 

Act  of  God. 

Burden  of  proving  loss  1 
Derailment  of  t 

Adverse  Possession. 

Necessary  to  support  limitation.     See  Limitation,  1$. 
Several  tracts  in  one  inclosure.     See  Limitation,  15. 
Claim  must  be  to  a  definite  tract.     See  Limitation,  IS. 
Begun  under  agreement  with  owner.     See  Limitation,  17. 
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Affidavit. 

For  writ  of  sequestration.    See  Sequestration,  2. 

Agency. 

Authority  of  local  railway  agent.     See  Carriers  of  Freight,  2,  5. 
Assault  by  employe.     See  Carriers  of  Passengers,  2,  3,  12. 
Proof  of  authority.    See  Evidence,  7. 
Declarations  of  agent.     See  Evidence,  10,  11. 

1.  Allegations  that  certain  acts  were  done  by  the  defendant  will  admit  proof 

that  said  acts  were  done  by  the  agent  of  defendant.  Baldwin  v.  Polti, 
638. 

2.  Where  a  building  contract  reserves  the'  right  in  the  owner  to  make  any 

changes  in  the  plans  which  the  architect  may  direct,  and  provides 
that  the  cost  of  the  changes  shall  be  added  to  or  deducted  from  the 
contract  price,  as  the  case  may  be,  and  changes  are  made  by  the 
architect  which  increase  the  contract  price,  the  owner  is  liable  for  the 
reasonable  value  of  the  extra  work  and  material  involved.     Id. 

3.  Agency  and  the  authority  of  the  agent  may  be  shown  by  circumstantial 

evidence.  Acts  of  the  agent  in  the  matter  of  his  employment  before 
and  after  the  date  in  question  are  competent  evidence.  Evidence  con- 
sidered, and  held  material  and  competent  to  show  the  fact  and  extent 
of  agency.     Thompson  v.  Mills,  642. 

4.  An  agent  can  not  by  a  secret  mental  process  and  by  a  voluntary  pay- 

ment for  the  same  out  of  his  own  funds  without  the  knowledge  or 
consent  of  the  principal  take  over  or  invest  himself  with  title  to 
property  originally  bought  by  him  for  his  principal.  Oliven  v.  Kastor, 
555. 

5.  Where  the  evidence  failed  to  show  authority  in  the  vice-president  and 

general  manager  of  a  land  and  cattle  corporation  to  sell  or  exchange 
the  lands  of  the  corporation  it  was  error  for  the  court  to  submit  to 
the  jury  the  question  of  his  authority  to  sell  or  exchange  such  lands. 
No  presumption  of  authority  arose  from  his  official  position.  Hurlbut 
v.  Qainor,  588. 

6.  There  can  be  no  ratification  by  a  principal  of  the  unauthorized  acts  of 

his  agent  of  which  he  had  no  knowledge.  The  mere  fact  that  a  cor- 
poration ultimately  purchases  land  which  its  general  manager,  without 
its  knowledge,  procures  by  patent  from  the  State  through  the  instru- 
mentality of  a  third  party  and  by  promise  of  the  manager  that  the 
company  would  convey  to  said  third  party  a  certain  tract  of  land  for 
the  use  of  his  name  in  procuring  said  patents,  is  not  evidence  of  a 
ratification  by  the  corporation  of  the  unauthorized  acts  of  its  manager 
and  his  unknown  promise.     Id. 

7.  Where  a  salesman  sold  goods  upon  terms  and  conditions  contrary  to  the 

terms  and  conditions  printed  upon  the  order  blank,  in  a  suit  by  the 
principal  against  the  purchaser  to  enforce  the  printed  terms  of  the 
order  blank,  testimony  of  the  salesman  offered  by  the  defendant  to 
the  effect  that  he  had  notified  his  house  of  the  terms  on  which  the 
goods  had  been  sold,  and  that  they  had  ratified  the  same,  should  have 
been  admitted,  the  defendant  having  plead  ratification.  Central  T. 
Qro.  Co.  v.  Globe  Tob.  Co.,  199. 

8.  The  issue  being  whether  or  not  a  principal  knew  of  and  ratified  the  terms 

upon  which  its  agent  had  sold  certain  goods,  the  correspondence  between 
the  principal  and  agent  which  tended  to  show  knowledge  and  ratifica- 
tion was  pertinent  and  competent.     Id. 

9.  There  is  no  special  statute  in  this  State  protecting  factors  and  commission 

merchants  in  advances  made  upon  property  consigned,  to  them  by  per- 
sons not  the  owners.  It  is  only  where  the  owner  of  property  invests 
another  with  possession  and  other  indicia  of  ownership  and  thus  en- 
ables him  to  impose  upon  a  factor  and  obtain  advances  upon  the  faith 
of  such  apparent  ownership,  that  he,  the  owner,  would  be  denied  relief 
against  the  factor  who  sold  such  property  and  applied  the  proceeds 
to  the  payment  of  the  debt  of  said  apparent  owner.  And  this,  by 
reason  only  of  the  law  of  estoppel.    Kempner  v.  Thompson,  267. 
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10.  Where  a  merchant  obtained  from  a  factor  a  loan  of  money  upon  the  false 

representation  that  he  had  in  his  possession  a  certain  number  of  bales 
of  cotton  which  he  would  ship  to  the  factor,  and  thereafter  and  after 
the  loan  was  obtained  the  merchant  obtained  from  a  third  party  pos- 
session of  a  certain  number  of  bales  of  cotton  to  be  shipped  and  sold 
for  the  account  of  said  third  party,  and  the  merchant  shipped  said 
cotton  to  his  factor  who,  without  knowledge  of  the  facts,  sold  the  cot- 
ton and  applied  the  proceeds  to  the  merchant's  account,  the  third  party, 
the  owner  of  the  cotton,  was  not  estopped  by  any  act  of  his,  and  was 
entitled  to  recover  the  proceeds  from  the  factor.    Id. 

11.  Where,  under  the  facts  stated  in  the  foregoing  paragraph,  in  a  suit  by 

the  owner  of  the  cotton  against  the  factor  for  the  value  of  the  same, 
the  factor  neither  pleads  nor  proves  in  the  trial  court  the  amount 
of  freight  paid  by  him  on  the  cotton  nor  the  amount  of  his  commis- 
sions for  the  sale  of  the  same,  the  claim  for  these  expenses  comes  too 
late  on  appeal.    Id. 

Amendment. 

Of  petition  for  certiorari.     See  Certiorari,  8. 

Not  presenting  new  cause  of  action.    See  Limitation,  8,  9, 

Service  of  unnecessary.    See  Pleadings,  5. 

Amount  in  Controversy. 

In  suit  for  office.  See  Jurisdiction,  2,  8. 
Fraudulent  allegation.  See  Jurisdiction,  %■ 
1.  In  a  suit  in  County  Court  for  damages  to  real  property  by  burning 
grass,  etc.,  a  prayer  for  judgment  for  $995  and  for  general  relief  does 
not  claim  an  amount  beyond  the  jurisdiction  of  the  court.  Interest, 
though  recoverable  in  such  case  only  as  part  of  the  damages,  would 
be  computed  to  make  up  the  amount  of  damages  so  laid,  and  not  as 
additional  general  relief.     Ft.  Worth  d  R.  O.  Ry.  Co.  v.  Brown,  376. 

Animals. 

Frightened  by  railway.    See  Negligence,  22,  89;  Railways,  13,  1}. 
Runaway  horse  left  unfastened.    See  Negligence,  87,  88. 
Killed  by  railroad.    See  Railways,  11,  12. 

Appeal  and  Error. 

See,  generally,  Practice  on  Appeal,  1-16, 

Appearance. 

As  waiver  of  citation.    See  Citation,  2. 

Argument  of  Counsel. 

1.  Where,  in  a  suit  upon  a  promissory  note  the  defendant  admitted  the  right 

of  the  plaintiff  to  recover  unless  defeated  by  the  matters  plead  by 
defendant,  the  defendant  has  the  right  to  open  and  conclude  the  argu- 
ment.   Berry  v.  Joiner,  461. 

2.  Improper  argument   of   counsel    not   ground   for   reversal   where   it   was 

provoked  by  like  impropriety  of  appellant's  counsel  and  the  jury,  on 
objection,  were  directed  by  the  court  to  disregard  it.  Western  U.  Tel. 
Co.  v.  Sloss,  153. 

3.  Remarks  of  an  attorney  based  on  excluded  testimony  can  not  be  considered 

to  have  prejudiced  his  opponent  where,  on  objection  being  made,  he 
stated  that  he  had  not  understood  that  it  was  excluded,  and  would 
refrain  from  discussing  it.     Houston  &  T.  C.  R.  Co.  v.  Davis,  212. 

4.  While  it  was  improper  for  counsel  for  defendant  to  refer  in  the  hear- 

ing of  the  jury  to  the  action  of  the  jury  upon  a  former  trial,  under 
the  facts  and  circumstances  of  this  case  such  conduct  was  not  sufficient 
cause  for  new  trial  or  reversal.  Meyer  Bros.  Drug  Co.  v.  Madden, 
Graham  &  Co.,  74. 

5.  Counsel  for  plaintiff  said  in  his  argument  to  the  jury  that  he  did  not 
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think  appellant  was  liable  in  this  suit.  Appellant's  codefendant  ob- 
jected, and  asked  to  have  the  remark  excluded,  to  which  appellant  ob- 
jected, and  the  court  instructed  the  jury  not  to  consider  the  remark. 
Held,  the  remark  was  not  evidence  and  the  appellant  acquired  no  right 
thereby  to  be  dismissed  from  the  suit.  It  was  the  duty  of  the  court 
under  the  circumstances  to  submit  the  case  correctly  as  to  both  de- 
fendants.    Consolidated  K.  C.  S.  d  R.  Co.  v.  Binkley,  101. 

Assault. 

By  employe  on  passenger.    See  Carriers  of  Passengers,  2,  3. 

Assignment. 

Of  policy  on  life.    See  Insurance,  Life,  1,  2. 

1.  A  creditor  attached  to  a  draft  against  his  debtor  his   account  for  the 

amount  of  the  draft,  being  for  the  price  of  a  carload  of  merchandise 
ordered  and  refused  on  arrival,  less  the  sum  brought  thereby  on  re- 
sale, but  by  miscalculation  the  amount  was  for  more  than  the  real 
difference  due.  A  bank,  having  cashed  the  draft,  which  the  debtor 
refused  to  accept,  sued  both  him  and  the  drawer  in  the  county  of 
the  latter's  residence.  Held  (1),  that  the  account  was  assignable; 
(2)  that  the  draft,  being  for  the  full  amount  of  the  account  due. 
or  more,  and  having  the  account  attached,  operated  as  an  assignment 
of  the  claim  to  the  bank;  (3)  that  the  drawer  and  drawee  were  properly 
joined  as  defendants  in  the  suit  by  the  bank;  (4)  that  the  drawee's 
plea  of  privilege  to  be  sued  in  the  county  of  his  residence  could  not 
be  sustained.  Following  rulings  of  Supreme  Court  herein  on  certified 
questions,  100  Texas,  214.    Provident  Natl.  Bk.  v.  Hartnett  d  Co.,  273. 

2.  The  unexpressed  intention  of  the  drawer  that  the  draft  should  operate 

as  an  assignment  of  the  debt  was  not  admissible  in  evidence.    Id. 

* 

Assignments  of  Error. 

Grouping  in  brief.    See  Briefs,  9. 

Cross  Assignments.     See  Practice  on  Appeal,  5,  6. 

1.  Assignments  of  error,  though  general  in  their  nature,  may  be  sufficient  to 

receive  consideration  if  followed  by  propositions,  statements  and  au- 
thorities in  the  brief  making  the  point  presented  specific.  Frontroy  v. 
Atkinson,  324. 

2.  Assignments  of  «rror  in  that  the  facts  found  by  the  judge  do  not  support 

his  conclusions  based  thereon  do  not  raise  the  question  of  the  sufficiency 
of  the  evidence  to  sustain  the  findings  of  fact.    Eckert  v.  McDermott,  80. 

■ 

Assumed  Bisk. 

Servant's  knowledge  of  defects.    See  Master  and  Servant,  2,  3,  4. 
Operation  of  the  laws  of  nature.    See  Master  and  Servant,  5. 
Dangers  unknown  to  master.     See  Master  and  Servant,  6-9.  . 
Servant  giving  notice  of  defect.     See  Master  and  Servant,  10. 
Distinguished  from  contributory  negligence.     See  Master  and  Servant,  11, 

12. 
Effect  of  act  of  1905.     See  Master  and  Servant,  1%,  15. 
Knowledge  of  particular  defect.    See  Master  and  Servant,  18. 
Charge  upon.     See  Negligence,  5. 

Where  employe  is  minor.     See  Master  and  Servant,  19. 
Charge  held  not  erroneous.     See  Master  and  Servant,  25. 
Presumption  of  knowledge  as  between  servant  and  master.     See  Master 

and  Servant,  7-9. 

Attachment. 

1.  Where  property  seized  by  attachment  is  sold  at  the  instance  of  the  plain- 
tiff and  the  proceeds,  less  the  costs  of  sale,  turned  into  the  registry 
of  the  court,  the  defendant  is  entitled  to  the  full  amount  for  which  the 
property  sold,  without  diminution  by  the  costs  of  sale,  upon  judgment 
in  his  favor.    Oliven  v.  Kastor,  555. 
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Attorney's  Feet. 

1.  In  enforcing  a  contract  for  indemnity  the  plaintiff  must  allege  and  prove 

the  extent  to  which  he  has  been  damnified;  a  stipulation  in  a  note  for 
payment  of  ten  percent  attorney's  fees  is  a  contract  of  indemnity  and 
in  a  suit  upon  such  a  note  the  plaintiff  must  allege  and  prove  that 
he  has  either  paid  or  contracted  to  pay  said  fees.  Bolton  v.  Qifford 
&  Co.,  140. 

2.  In  a  suit  on  a  note  stipulating  for  ten  percent  attorney's  fee  if  placed  in 

the  hands  of  an  attorney  for  collection,  and  the  petition  simply  alleges 
that  the  plaintiff  had  placed  the  note  in  the  hands  of  an  attorney 
for  collection,  the  petition  is  subject  to  special  exception  on  the  ground 
that  it  failed  to  allege  either  that  plaintiff  had  paid  or  contracted  to 
pay  to  his  attorney  the  sum  stipulated  in  the  note,  or  that  the  sum 
claimed  was  a  reasonable  compensation  for  the  services  performed.    Id. 

3.  The  distinction  between  a  stipulation  in  a  note  that  a  certain  percent  of 

the  amount  due  shall  be  added  as  attorney's  fee,  and  a  stipulation  in 
a  deed  of  trust  that  a  certain  percent  of  the  sum  brought  by  the  property 
at  the  sale  shall  be  paid  to  the  trustee  as  his  commission,  is  that  in 
the  case  of  the  attorney  he  is  not  a  party  to  the  contract  of  indemnity 
and  it  is  not  contemplated  that  the  holder  of  the  note  shall  benefit 
by  the  contract;  in  the  case  of  the  trustee  he  accepts  the  trust  for  a 
fixed  compensation  and  may  therefore  enforce  its  terms.    Id. 

9 

Benefit  Insurance. 

Forfeiture  of.     See  Insurance,  Accident,  1-4. 
Delivery  of  certificate.     See  Insurance,  Life,  3. 
Insanity  adjudged  by  courts.     See  Insurance,  Life,  J,  5. 

Bill  of  Lading. 

To  shipper's  order.     See  Carriers  of  Freight,  6,  7. 
Where  not  declared  upon.     See  Carriers  of  Freight,  8. 
Right  to  inspect  goods.     See  Carriers  of  Freight,  9. 

Bill  of  Exceptions. 

1.  The  bill  of  exceptions  to  the  exclusion  of  a  part  of  an  answer  in  the 
deposition  of  a  witness — the  ground  being  that  it  was  necessary  to  the 
understanding  of  the  remainder  of  the  answer — must  show  that  such 
remainder  of  the  answer  was  introduced  in  evidence.    Western  U.  Tel. 

CO.   17.   81088,   153. 

Bonds. 

Pledged  to  secure  debt.     See  Mortgage,  S. 

For  sequestration  of  property.     See  Sequestration,  1. 

Books. 

Best  proof  of  state  of  account.     See  Evidence,  26. 
Proving  weights  of  carload  shipments.    See  Evidence,  27. 

Boundaries. 

1.  Where  none  of  the  objects  called  for  in  a  grant  can  be  found  upon  the 
ground  to  determine  its  location,  and  the  calls  for  its  corners  and 
boundary  lines  made  in  subsequent  surveys  are  for  lines  running  on 
different  courses  and  corners  to  be  fixed  by  different  bearing  trees  from 
those  named  in  the  grant,  its  location  is  not  fixed  with  such  certainty 
as  to  enable  those  holding  the  grantee's  title  to  recover  land  from  those 
holding  under  a  junior  grant  claimed  to  be  in  conflict  with  it. 
McDonald  v.   Downs,   215. 

Briefs. 

Making  general  assignment  specific.     See  Assignment  of  Error,  1. 
Showing  relevancy  of  evidence.     See  Evidence,  47. 
1.  The  growing  evil  of  preparing  lengthy  briefs  condemned.     Briefs  are  in- 
tended not  only  to  aid  the  Appellate  Court  in  reaching  a  correct  de- 
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cision,  but  also  to  enable  the  court  to  dispose  of  the  cause  with  the 
least  labor  and  consumption  of  time.     Guffey  Pet.  Go.  v.  Nearn,  192. 

2.  The  growing  disposition   to   extend   briefs   beyond   reasonable   limits    by 

unnecessary  multiplicity  and  repetition  of  assignments  and  proposi- 
tions, is  deprecated,  and  attention  is  called  to  rule  35  for  preparation 
of  cases  on  appeal.    Johnson  v.  Texas  d  G.  Ry.  Co.,  147. 

3.  Reference  in  a  brief  to  the  record  for  the  facts  pertaining  to  an  assign- 

ment of  error  do  not  furnish  the  "statement"  required  by  the  rules. 
Robertson  v.  Warren,  585. 

4.  Where   appellant's   brief   fails   to   indicate   where   in    the    stenographer's 

transcript  the  testimony  objected  to  is  to  be  found,  an  assignment  of 
error  based  thereon  will  not  be  considered.  San  Antonio  Tract.  Co. 
v.  Haines,  289. 

5.  The  nature  of  the  evidence,  the  exclusion  of  which  is  assigned  as  error, 

should  be  shown  by  the  statement  in  appellant's  brief.  The  court  is 
not  required  to  learn  it  from  the  bill  of  exceptions  in  the  record. 
Eckert  v.  McDermott,  80. 
4.  Where,  in  lieu  of  a  statement  under  an  assignment  of  error,  reference  is 
made  to  many  pages  of  evidence  copied  in  the  brief  under  other 
assignments,  and  to  certain  pages  of  the  transcript,  it  is  not  a  com- 
pliance with  the  rules  for  the  preparation  of  briefs.  El  Paso  d  8.  W. 
Ry.  Co.  v.  Foth,  276. 

7.  Where  testimony  taken  by  itself  might  be  objectionable,  the  party  com- 

plaining of  its  admission  must  make  it  appear  by  the  statement  in 
his  brief  that  there  was  no  other  testimony  in  the  case  to  the  same 
effect,  in  order  to  show  that  he  was  probably  injured  thereby.  Con- 
solidated K.  C.  8.  d  R.  Co.  v.  Binkley,  100. 

8.  Where  an  assignment  of  error  is  based  upon  a  refusal  to  give  a  requested 

instruction,  and  the  brief  does  not  contain  a  sufficient  statement  of 
the  evidence  to  show  the  applicability  of  the  instruction,  the  assign- 
ment of  error  will  not  be  considered.  El  Paso  Elec.  Ry.  Co.  v.  Furber, 
348. 

9.  Where  assignments  of  error  involve  separate  and  distinct  rulings  of  the 

court,  and  the  same  points  do  not  arise  from  nor  can  they  be  stated  as 
propositions  under  each,  such  assignments  can  not  be  properly  grouped 
in  the  brief.  Galveston,  H.  d  8.  A.  Ry.  Co.  v.  Worcester,  501, 
10.  Where  the  brief  of  appellant  does  not  show  in  and  of  itself  what  the 
issues  in  the  case  were;  or  when  the  propositions  are  not  germane 
to  the  assignment  of  error  under  which  they  appear;  or  when  it  is 
not  shown  in  the  brief  that  evidence  objected  to  was  in  fact  introduced, 
nor  what  objection  was  urged  to  the  same,  nor  that  exception  was 
taken  to  the  action  of  the  court;  or  when  the  assignments  of  error 
are  not  copied  into  the  brief,  the  brief  is  fatally  defective.  Brief 
considered,  and  held  to  illustrate  the  defects  mentioned.  Boanlon  v. 
Galveston,  E.  d  8.  A.  Ry.  Co.,  345. 

Burden  of  Proof. 

Loss  by  act  of  God.     See  Carriers  of  Freight,  11. 
That  illegal  votes  altered  the  result.     See  Elections,  S. 
Charging  upon.     See  Instructions  to  Juries,  21. 
Injury  in  alighting  from  cars.     See  Instructions  to  Juries,  26. 
Presumption  from  accident.     See  Negligence,  1. 
Of  contributory  negligence.     See  Railways,  lj. 

1.  The  burden  of  proof  of  plaintiff's  contributory  negligence  is  on  defendant. 

Houston  d  T.  C.  R.  Co.  v.  Anglin,  41. 

2.  It  devolves  on  the  one  presenting  a  plea  of  privilege  to  establish  its  ma- 

terial averments.    Houston  Rice  Milling  Co.  v.  Wilcox  d  Swinney,  303. 

3.  Plaintiffs   in  trespass  to  try  title  who   allege  that   certain  deeds  from 

themselves  to  the  defendant  for  the  land  in  controversy,  were  obtained 
by  fraudulent  representations,  have  the  burden  to  establish  such  fact 
by  a  preponderance  of  the  evidence.     Brewer  v.  Cochran,  179. 

4.  Where,  in  trespass  to  try  title,  the  plaintiff  has  the  legal  title  to  the 
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property  in  controversy  the  burden  of  proof  is  on  the  defendant  hold- 
ing an  equitable  title  to  show  that  the  plaintiff  purchased  with  notice 
of  his  equity,  or  did  not  pay  value.  Brown  Hdw.  Co.  v.  Catrett,  647. 
6.  The  burden  of  proof  is  upon  a  junior  purchaser  of  land  to  show  that  he 
had  no  notice  of  a  prior  unrecorded  deed  to  the  same  land  and  that 
he  paid  a  valuable  consideration  therefor.     Wkitaker  v.  FarrU,  378. 

6.  The  burden  of  proof  is  upon  the  holder  of  a  prior  unrecorded  deed  to  show 

that  the  plaintiff  in  execution  under  which  land  is  sold  had  notice  of 
such  prior  deed  at  the  time  the  execution  was  levied.  Notice  to  the 
purchaser  at  the  execution  sale  would  not  affect  his  title  if  the  plain- 
tiff in  execution  had  no  notice  at  the  time  he  acquired  his  judgment 
or  execution  lien.    Id. 

7.  An  instruction  that  a  railway  company  was  not  responsible  for  damages 

caused  by  escape  of  fire  from  its  engines  unless  it  failed  to  use  ordinary 
care  to  prevent  its  escape  was  objectionable  as  changing  the  burden 
of  proof  fixed  by  the  law  in  such  cases.  Ft.  Worth  &  R.  O.  Ry.  Co.  v. 
Brown,  376. 

Calif. 

Identifying  grant  by.    See  Boundaries,  1. 

Carrier!  of  Freight. 

Damages  before  loading.     See  Evidence,  5i. 

1.  Where  a  railroad  station  agent,  in  reply  to  a  notice  or  statement  by  a 

shipper  that  he  wanted  a  certain  number  of  cars  on  a  certain  day  in 
which  to  ship  cattle,  answered  "all  right,"  it  constituted  a  contract 
to  furnish  the  cars  wanted  at  the  time  named.  Ban  Antonio  d  A.  P. 
Ry.  Co.  v.  Timon,  47. 

2.  The  local  agent  of  a  railroad  company  having  authority  to  contract  for 

the  shipment  of  cattle  has  authority  also  to  contract  that  the  cars  shall 
be  furnished  on  a  certain  day.  This  authority  in  such  agents  is 
absolutely  necessary  to  the  proper  discharge  of  their  duties  to  the 
public.     Id. 

3.  The  fact  that  a  shipper  knew  at  the  time  the  agent  agreed  to  furnish 

cars  on  a  certain  day,  that  he,  the  shipper,  would  be  required  later, 
and  before  the  shipment  went  out,  to  sign  a  contract  which  would 
probably  contain  a  denial  of  the  agent's  authority  to  contract  to  furnish 
cars  at  any  specified  time,  would  not,  as  matter  of  law,  destroy  the 
oral  contract  to  furnish  the  cars  at  the  time  specified.    Id. 

4.  In  a  suit  against  the  last  of  several  carriers  for  damage  to  a  shipment  of 

stock  the  plaintiff  alleged,  in  substance,  that 'the  agent  of  the  initial 
carrier  was  the  agent  of  the  defendant ;  that  the  defendant  was  a 
connecting  carrier  with  the  initial  carrier  and  had  an  arrangement 
by  which  each  acted  as  the  agent  of  the  other  in  making  contracts  of 
transportation;  and  that  they  acted  together  in  transporting  such 
property  together  with  all  intermediate  lines,  all  of  whom  were  connect- 
ing carriers.  Held,  insufficient  to  charge  such  a  partnership  between  the 
various  lines  as  would  make  each  responsible  for  the  acts  of  the  others, 
as  against  a  shipping  contract,  expressly  providing  against  such  lia- 
bility, introduced  in  evidence  by  the  plaintiff  himself.  Texas  d  N.  0. 
R.  Co.  v.  Cray,  208. 
6.  The  presumption  that  damage  to  freight  during  transportation  occurred 
on  the  line  of  the  last  carrier  is  not  indulged  when  the  owner  or  his 
agent  accompanies  the  freight.    Id. 

6.  By  the  provision  "shipper's  order  notify"  in  a  bill  of  lading  is  meant  that 

the  shipment  must  be  held  by  the  carrier  until  the  consignee  obtains 
possession  of  and  presents  the  bill  of  lading.  Such  a  shipment  is 
called  a  "closed"  shipment.  Without  said  restriction  the  shipment  is 
*  said  to  be  "open,"  and  the  carrier  is  authorized  to  deliver  the  freight 
to  the  consignee  upon  identification.     Smith  v.  Landa,  446. 

7.  S.  ordered  L.  to  ship  a  carload  of  corn  to  R.;  the  corn  was  shipped  and 

Vol.  XLV.  Civil— 43. 


674  Index. 

Carriers  of  Freight — Continued. 

L.  drew  a  draft  on  S.  for  the  agreed  price  with  a  closed  bill  of  lading 
attached;  the  draft  was  paid  by  S.,  who  then  drew  on  R.  for  the  price 
of  the  corn  with  the  bill  of  lading  attached;  R.  failed  to  pay  the 
draft  and  soon  thereafter  became  insolvent;  the  copy  of  the  bill  of 
lading  retained  by  the  railroad  showed  an  open  shipment  and  the 
corn  was  delivered  by  the  railroad  without  presentation  of  the  bill 
of  lading;  S.  sued  L.  and  the  railroad  for  the  value  of  the  corn  claiming 
that  he  ordered  a  closed  shipment  and  that  L.,  by  attaching  a  closed 
bill  of  lading  to  his  draft,  had  misled  him  to  his  damage;  the  issue  as 
between  S.  and  L.  was  whether  or  not  S.  had  in  fact  ordered  a  closed 
shipment.  Held,  the  issue  of  estoppel  was  not  properly  in  the  case 
and  the  charge  of  the  court  submitting  such  issue  was  prejudicial  to 
L.  rather  than  to  S.    Id. 

8.  Though  plaintiff  in  a  suit  against  several  connecting  carriers  had  not  de- 

clared upon  a  specific  written  contract,  the  bill  of  lading  issued  by 
the  initial  carrier  was  admissible  on  proof  of  its  execution;  such  exe- 
cution could  be  shown  by  circumstantial  evidence,  such  as  its  receipt 
by  the  consignees  from  the  shippers  in  due  course  of  business,  and  its 
recognition  by  the  carriers  in  acting  on  it  without  objection  in  investi- 
gating plaintiff's  claim;  and  the  allegation  that  defendants  had  under- 
taken the  transportation  as  partners  not  being  denied  under  oath  its 
execution  by  one  was  binding  on  all.  St.  Louis  d  8.  F.  Ry.  Co.  v. 
Watkins,  321. 

9.  Through  its  broker  and  agent  in  Houston  a  produce  company  in  Denver 

sold  to  a  dealer  in  Houston  a  carload  of  vegetables  at  an  agreed  price 
f.  o.  b.  Denver;  the  bill  of  lading  was  taken  to  "shipper's  order,  notify 
the  dealer,"  with  a  notation  upon  it  "inspection  allowed."  Upon  ar- 
rival of  the  car  the  vegetables  were  in  bad  condition  and  the  dealer 
refused  to  receive  or  pay  for  them.  In  a  suit  by  the  produce  company 
against  the  dealer  for  the  agreed  price  of  the  vegetables  it  was  not 
error  to  permit  the  defendant  to  prove  a  general  custom  in  Houston 
in  sales  of  this  kind  of  allowing  the  dealer  to  inspect  the  goods  upon 
arrival  and  to  reject  them  if  not  in  good  condition,  notwithstanding 
they  are  shipped  f.  o.  b  cars  at  place  of  shipment.  The  custom,  being 
known  to  the  agent,  entered  into  and  became  part- of  the  contract.  The 
evidence  was  also  admissible  to  explain  the  notation  "inspection  al- 
lowed."    Fort  Produce  Co.  v.  Diasen,  403. 

10.  While  as  a  general  rule  a  delivery  to  a  carrier  is  a  delivery  to  the  con- 

signee, still  this  rule  may  be  changed  by  the  contract  of  the  parties.    Id. 

11.  Where  the  carrier  fails  to  make  delivery  of  a  part  of  the  goods  shipped, 

it  is  not  necessary  to  prove  negligence  on  his  part  in  order  to  recover; 
it  is  for  him  to  show  loss  by  act  of  God  or  other  cause  for  which  he 
was  not  responsible.     Qulf,  C.  d  8.  F.  Ry.  Co.  v.  Belton  Oil  Co.,  45. 

12.  In  a  Buit  against  a  railroad  for  the  value  of  freight  received  by  it  and 

wrongfully  delivered  to  one  not  the  consignee,  the  fact  that  the  person 
to  whom  the  freight  was  delivered  was  a  director  in  the  consignee 
company,  and  had  in  his  possession  the  bill  of  lading,  the  same  not 
being  endorsed  by  the  consignee  to  the  holder,  was  no  defense.  Cane 
Belt  R.  R.  Co.  v.  Peden  Iron  d  Steel  Co.,  630. 

13.  There  being  no  statutory  provision  prescribing  any  particular  character 

of  pens  to  be  provided  by  railroad  companies  for  the  reception  of  such 
live  stock  as  might  be  tendered  for  shipment,  it  can  not  be  said  as 
matter  of  law  that  the  fact  that  the  pens  furnished  are  muddy,  is 
negligence.  Carriers  are  not  liable  for  injury  caused  by  unprecedented 
climatic  conditions.  Whether  or  not  the  furnishing  of  muddy  pens  in 
a  particular  case  is  negligence  is  a  question  of  fact  for  the  jury.  Ft. 
Worth  d  R.  O.  Ry.  Co.  v.  Oalton,  67. 

Carriers  of  Passengers. 

Presumption  from  accident.     See  Negligence,  1. 
Passenger  thrown  from  train.    See  Negligence,  31-85. 
Passing  from  car  to  car.    See  Negligence,  SS. 
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1.  It  is  the  duty  of  a  railroad  company  issuing  a  round  trip  ticket  with  a 

time  limit  over  its  own  and  the  line  of  a  connecting  carrier,  to  honor 
such  ticket  on  return  passage  even  after  the  expiration  of  the  time 
limit  when  the  failure  of  the  passenger  to  be  within  the  time  limit 
was  caused  by  the  failure  of  the  connecting  carrier  to  make  connection 
with  the  initial  carrier's  train;  and,  this,  though  the  passenger,  after 
missing  connection,  could  have  taken  a  train  on  the  initial  carrier's 
road  that  would  have  carried  him  a  part  but  not  the  entire  distance 
to  his  home,  and  so  been  within  the  time  limit  a  part  of  the  way. 
Stevens  v.  Wichita  V.  Ry.  Co.,  196. 

2.  A  railroad  company  is  liable  to  a  passenger  traveling  on  a  pass  for  dam- 

ages resulting  from  an  assault  by  the  company's  porter,  notwithstand- 
ing a  stipulation  printed  on  the  pass  that  "the  railway  company  shall 
not  be  liable  to  him  under  any  circumstances,  whether  by  negligence -of 
its  agent  or  otherwise,  for  any  personal  injury."  Galveston,  a.  d  8. 
A.  Ry.  Co.  v.  Bean,  52. 

3.  A  railroad  company  is  liable  for  an  assault  by  one  of  its  employes  upon 

a  passenger  even  though  the  assault  was  made  from  personal  motives 
of  the  employe  and  not  in  the  discharge  of  any  duty  to  the  company. 
Id. 

4.  One  who  takes  passage  upon  a  railroad  train  knowing  that  he  has  no 

ticket,  is  not  entitled  to  recover  damages  for  his  ejection  from  the  train, 
even  though  he  may  have  bought  and  paid  for  a  ticket  and  the  con- 
ductor who  ejected  him  knew  that  fact.  Gulf,  C.  d  8.  F.  Ry.  Co.  v. 
McCormick,  425. 

5.  A  passenger  who  loses  his  ticket  and,  knowing  that  fact,  boards  a  rail- 

road train  and  refuses  to  pay  for  his  passage  and  is  ejected  from  the 
train,  is  not  entitled  to  recover  from  the  railroad  company  the  price 
of  the  ticket.     Id. 

6.  The  high  degree  of  care  required  of  carriers  of  passengers  extends  to 

passengers  moving  from  one  car  to  another  as  well  as  to  passengers 
in  the  coaches.  Galveston,  H.  d  8.  A.  Ry.  Co.  v.  PatMo,  572. 
Z.  A  charge  requiring  of  a  railway  company  towards  a  passenger  alighting 
from  its  car  "a  high  degree  of  care,"  that  is  "such  care  as  a  very 
prudent  and  cautious  person  would  under  like  circumstances  have 
exercised"  held  correct.     International  d  G.  N.  R.  Co.  v.  Taeby,  416. 

8.  A  requested  instruction  limiting  the  duty  owing  by  a  railroad  company 

to  a  passenger  who  has  been  dilatory  in  leaving  the  car  to  the  use  of 
ordinary  care  only,  held  properly  refused  because  unnecessary  in  view 
of  the  general  charge,  which  denied  recovery  at  all  in  case  of  such 
delay  in  leaving.    Id. 

9.  Whether  or  not  it  was  negligence  towards  passengers  for  a  railway  com- 

pany to  keep  the  front  door  of  its  coach  locked  was,  it  seems,  a  ques- 
tion of  fact;  special  exception  did  not  lie  to  the  allegation  of  such  fact 
since  it  was  proper  to  explain  delay  of  a  passenger  in  leaving  the 
car  and  inducing  the  circumstances  of  leaving  it,  and  evidence  thereof 
was  admissible  for  such  purpose.  International  d  G.  N.  R.  Co.  v. 
Hugen,  326. 

10.  It  was  proper  to  define  the  care  required  of  a  carrier  of  passengers  as 

that  of  very  cautious  and  prudent  persons  and  that  of  the  passenger 
as  of  persons  of  ordinary  prudence,  nor  was  it  erroneous  to  give  these 
instructions  by  paragraphs  in  juxtaposition.     Id. 

11.  The  evidence  supporting  tne  theory  that  plaintiff  was  a  passenger  and 

the  charge  defining  the  care  necessary  from  defendant  in  that  relation, 
defendant  can  not  complain  of  the  failure  to  state  the  degree  of  care 
required  if  the  relation  of  carrier  and  passenger  had  terminated,  though 
there  was  evidence  to  support  this  view  also,  unless  he  requested  such 
instructions.     Id. 

12.  A  master  is  liable  for  the  wrongful  or  negligent  act  of  his  servant  done 

in  the  course  of  his  employment,  though  the  particular  act  was  un- 
authorized and  unlawful,  as  where  a  train  porter  pushed  a  passenger 
from  the  platform  of  a  moving  car.    Id. 
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13.  A  railroad  company  is  under  no  obligation  to  stop  its  passenger  train  at 

a  side  track,  not  a  regular  stopping  place,  to  allow  a  passenger,  who 
had  boarded  the  train  without  purchasing  a  ticket,  an  opportunity 
to  alight.  In  a  suit  for  damages  for  failure  to  stop  a  passenger  train 
at  a  point  not  a  regular  stopping  place,  evidence  considered,  and  held 
to  show  no  right  in  the  plaintiff  to  recover.  St.  Louis  S.  W.  Ry.  Co. 
v.   Town  send,  616. 

14.  In  a  suit  for  personal  injuries  received  in  a  wreck  of  a  freight  train 

caused  by  a  tornado,  evidence  reviewed,  and  held  to  show  that  plaintiff's 
injuries  were  caused  solely  by  the  act  of  God,  unmixed  with  negli- 
gence of  the  defendant.     Galveston,  H.  d  S.  A.  Ry.  Co.  v.  Crier,  434. 

15.  When  loss  or  damage  is  caused  by  the  act  of  God  a  common  carrier  is 

not  liable  for  such  loss  or  damage,  though  it  may  have  been  negligent, 
unless  it  is  shown  that  there  was  some  causal  connection  recognized 
by  the  law  between  the  negligence  of  the  carrier  and  the  loss  or  damage 
incurred.    Id. 

16.  When  a  carrier  permits  the  platform  and  steps  of  its  cars  to  become 

muddy  and  slippery  it  is  its  duty  to  assist  or  warn  passengers  alighting 
from  the  cars,  and  the  fact  that  a  passenger  may  be  young,  strong 
and  active  and  unencumbered  with  luggage  would  not  relieve  the  carrier 
of  such  duty.    San  Antonio  Tract.  Co.  v.  Flory,  233. 

17.  It  is  the  duty  of  those  in  charge  of  a  passenger  train  when  a  passenger 

is  seen  to  be  drunk,  boisterous  and  armed  with  a  deadly  weapon  which 
he  is  flourishing  in  a  manner  calculated  to  disturb  the  other  passen- 
gers, to  disarm  him.  Conflicting  evidence  considered,  and  held  to  justify 
the  verdict  of  the  jury  for  the  defendant  where  a  passenger  sued  a 
railroad  company  for  personal  injuries  alleged  to  have  resulted  from 
an  assault  made  upon  him  by  its  employes  and  others  in  disarming 
him  on  a  passenger  train.     Prior  v.  Orange  d  N.  W.  Ry.  Co.,  564. 

18.  In  a  suit  for  personal  injuries  caused  by  the  breaking  of  an  automatic 

coupler  whereby  the  plaintiff  was  thrown  from  the  car,  evidence  con- 
sidered, and  held  to  support  a  finding  by  the  jury  that  the  defendant 
was  guilty  of  negligence  in  the  handling  of  its  train,  and  that  such 
negligence  caused  the  breaking  of  the  coupler.  Galveston,  H.  d  S.  A. 
Ry.  Co.  v.  Young,  430. 

19.  A  passenger  who  for  a  proper  purpose  passes  from  one  coach  to  another 

of  a  railway  train  while  in  motion  does  not  assume  the  risk  of  having 
his  fingers  mashed  in  the  door  jamb  by  the  negligent  closing  of  the 
door  by  the  train  porter.  The  facts  in  the  case  of  Texas  &  P.  Ry.  Co. 
v.  Overall,  82  Texas,  247,  are  distinguishable  from  the  case  at  bar, 
and  the  rule  therein  announced  does  not  apply  to  this  case.  St.  Louis 
&  S.  F.  Ry.  Co.  v.  Neely,  611. 

20.  Where,  in  a  suit  for  personal  injuries,  it  appeared  that  plaintiff's  wife 

was  assisted  in  boarding  a  train  before  it  had  fully  stopped  and  that 
by  the  jerk  of  the  train  in  starting  again  before  she  had  reached  a 
seat  she  was  thrown  against  a  seat  and  upon  the  floor,  thereby  sus- 
taining injuries,  it  was  error  for  the  court  to  instruct  a  verdict  for 
the  defendant  on  the  ground  that  the  evidence  showed  as  matter  of 
law  that  the  plaintiff's  wife  was  guilty  of  contributory  negligence. 
Feagin  v.  Gulf,  C.  d  S.  F.  Ry.  Co.,  251. 

21.  Where  the  petition  alleged  that  the  passenger  boarded  the  train  after 

it  had  come  to  a  full  stop  and  she  was  thereafter  thrown  down  and 
injured  by  the  sudden  starting  of  the  train  before  she  was  seated,  and 
the  evidence  showed  that  the  passenger  boarded  the  train  before  it  had 
come  to  a  full  stop  and  was  thereafter  injured  as  alleged  by  the  sudden 
starting  of  the  train,  the  variance  was  immaterial.    Id. 

22.  The  plaintiffs,  husband- and  wife,  boarded  defendant's  train  at  Ft.  Worth 

to  be  carried  to  their  home,  distant  about  one  hour's  ride;  the  train 
was  delayed  and  held  at  Ft.  Worth  about  three  hours;  no  notice  was 
given  to  the  plaintiffs  of  the  intended  delay  of  the  train,  and  they 
remained  in  the  car;  the  weather  was  warm  and  sultry  and  the  car 
unventilated ;  the  wife  had  recently  undergone  a  severe  surgical  opera- 
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tion  and  had  just  been  discharged  from  the  hospital;  she  was  still 
nervous,  weak  and  debilitated;  she  had  need  to  use  the  toilet  in  the 
coach  but  could  not  do  so  because  it  was  locked;  because  of  the  extreme 
heat  and  discomfort  during  her  confinement  in  the  car  the  wife  became 
very  nervous  and  weary  and  suffered  great  physical  and  mental  pain 
and  mortification  from  which  resulted  a  nervous  shock  and  collapse 
that  rendered  her  helpless  to  such  an  extent  that  upon  arrival  at  her 
destination  it  was  necessary  to  carry  her  upon  a  cot  from  the  train 
to  her  home;  she  was  thereafter  confined  to  her  bed  with  fever  for 
two  weeks,  and  chronic  bladder  trouble  ensued.  Under  these  facts 
plaintiffs'  cause  of  action  was  one  for  a  tort,  founded  upon  a  contract, 
and  not  one  simply  for  special  damages  resulting  from  breach  of  con- 
tract.   Gulf,  C.  d  8.  F.  Ry.  Co.  v.  Redeker,  312. 

23.  A  railway  company  owes  a  duty  to  persons  other  than  those  of  ordinary 

healthful  condition.  They  are  presumed  to  know  that  persons,  old, 
decrepit  and  infirm  travel  on  their  trains  and  they  must  exercise 
care  accordingly.    Id. 

24.  In  a  suit  for  personal  injuries  received  in  a  derailment  an  allegation  that 

plaintiff  was  a  passenger  on  the  train  and  that  the  train  was  derailed, 
was  a  sufficient  allegation  of  negligence  on  the  part  of  defendant.  In 
such  case  a  plaintiff  is  not  required  to  allege  or  prove  the  cause  of 
the  derailment.  The  law  presumes  negligence.  Galveston,  H.  d  8.  A* 
Ry.  Co.  v.  Garcia,  229. 


Cases  Distinguished,  Criticised,  etc. 

1.  The  case  of  Missouri,  K.  &  T.  Ry.  Co.  v.  McGlamory,  92  Texas,  150,  does 

not  hold  that  irregularity  in  the  passage  of  a  law  may  be  shown  by 
the  journals  of  the  Legislature,  but  merely  that  they  may  be  looked 
to  in  determining  when  a  statute  went  into  effect.  El  Paso  d  8.  W. 
Ry.  Co.  v.  Foth,  276. 

2.  The  cases  of  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Edloff,  89  Texas,  456;  Mexican 

Nat.  Ry.  Co.  v.  Savage,  41  S.  W.  Rep.,  663;  International  &  G.  N. 
Ry.  Co.  v.  Tisdale,  74  Texas,  17,  and  Gulf,  C.  &  S.  F.  Ry.  Co.  v. 
Baird,  75  Texas,  256,  distinguished.  Texas  d  N.  O.  R.  Co.  v.  Cray. 
206. 

3.  The  case  of  St.  Louis,  Arkansas  &  Texas  Railway  Company  v.  Mackie, 

71  Texas,  491,  limited  to  the  facts  of  that  case,  if  indeed,  it  has  not 
been  overruled  by  subsequent  decisions  in  this  State,  Gulf,  C.  d  8.  F. 
Ry.  Co.  v.  McCormick,  425. 

4.  The  statement  in  the  case  of  Lindsey  v.  State,  27  Texas  Civ.  App.,  540, 

that  a  certificate  of  a  clerk  to  an  abstract  of  judgment  was  fatally 
defective  because  it  failed  to  state  that  the  index  was  alphabetically 
made,  is  obiter  dictum.     Abee  v.  Bar  gas,  243. 

5.  Texas  &  P.  Ry.   Co.  v.  Overall,  82  Texas,   247,   distinguished   on  facts 

from  case  at  bar.    St.  Louis  d  8.  F.  Ry.  Co.  v.  Neely,  611. 

6.  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Cherry,  followed.     Galveston,  H.  d  8. 

A.  Ry.  Co.  v.  Still,  169;  Galveston,  H.  d  S.  A.  Ry.  Co.  v.  Worcester,  501. 

7.  International  &  G.  N.  Ry.  Co.  v.  Edwards,   100  Texas,  22;  Gulf,  C.  & 

S.  F.  Ry.  Co.  v.  Matthews,  100  Texas,  63;  International  &  G.  N.  Ry. 
Co.  v.  Ploeger,  16  Texas  Ct.  Rep.,  183;  Galveston,  H.  &  S.  A.  Ry. 
Co.  v.  Ryon,  80  Texas,  59,  distinguished.  San  Antonio  Tract.  Co.  v. 
Haines,  289. 

8.  Parks  v.  San  Antonio  Tract.  Co.,  100  Texas,  222,  followed.     El  Paso  d 

N.  E.  R.  Co.  v.  Campbell,  231. 

9.  Missouri,  K.  &  T.  Ry.  Co.  v.  Bellew,  62  S.  W.  Rep.,  99,  criticised.    John- 

son v.  Texas  d  G.  Ry.  Co.,  146. 


Certitoate. 

Of  acknowledgment  by  married  woman.     See  Acknowledgment,  1,  ft. 
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Certiorari. 

1.  Where  a  motion  to  dismiss  a  writ  of  error  is  based  on  the  want  of  serv- 

ice upon  some  of  the  defendants  in  error,  an  application  for  certiorari 
to  perfect  the  record  and  show  that  such  defendants  had  in  fact  been 
served  comes  too  late  after  the  motion  to  dismiss  has  been  acted  on 
and  granted.     Aspley  v.  Alcott,  11. 

2.  In  a  petition  for  certiorari  it  is  not  sufficient  to  state  generally  that  in- 

justice was  done  the  petitioner;  he  must  show  the  facts  on  which 
he  expects  to  recover  or  defeat  his  adversary;  he  must  also  state  the 
evidence  in  the  Justice's  Court  or  so  much  thereof  as  to  show  that 
vital  error  was  committed;  and  he  is  not  excused  from  making  such 
showing  by  his  excusable  absence  from  the  trial,  when  he  was  repre- 
sented therein  by  counsel  employed  by  him  for  that  purpose.  Mc~ 
Burnett  v.  Lampkin,  567. 

3.  The  petition   for   certiorari   not  being  amendable,   and  being   found   on 

cross-assignment  upon  petitioner's  appeal  to  be  insufficient,  the  Appel- 
late Court  will  remand  to  the  County  Court  with-  direction  to  dismiss 
the  certiorari,  without  considering  the  errors  assigned  by  appellant. 
Id. 

Change  of  Venue. 

1.  Where  the  judgment  recited  that  the  defendant  in  open  court  agreed  that 
the  venue  of  the  suit  might  be  changed,  and  the  record  showed  that 
the  defendant  thereafter  appeared  in  the  court  to  which  the  venue  had 
been  changed  and  applied  for  a  continuance,  new  trial,  etc.,  without 
objecting  to  the  jurisdiction  of  the  court,  any  irregularity  in  the 
mode  of  changing  the  venue  as  prescribed  by  article  1270,  of  the  Re- 
vised Statutes,  will  be  considered  waived.     Tatnmen  v.  Bchaeffer,  522. 

Charge  of  Court. 

See,  generally,  Instructions  to  Juries,  1-81. 

Christian  Science. 

Effect  on  physical  suffering.    See  Evidence,  31. 

Citation. 

Of  defendants  in  error.     See  Practice  on  Appeal,  1-4. 

1.  Where  the  sheriff's  return  upon  a  citation  to  a  nonresident  defendant 

simply  shows  a  proper  delivery  of  a  copy  of  the  citation  to  the  defend- 
ant and  is  silent  as  to  the  delivery  of  a  copy  of  the  petition,  but  the 
judgment  recites  that  the  defendant  was  duly  and  regularly  cited 
according  to  law,  in  an  attack  upon  the  judgment  for  the  want  of 
proper  service,  the  presumption  will  be  in  favor  of  the  recitals  in  the 
judgment,  in  the  absence  of  a  motion  in  the  trial  court  to  quash  the 
citation.     Tammen  v.   Schaeffer,   522. 

2.  Where  the  judgment  recites  that  the  defendant  appeared  in  person  and 

by  attorney  in  open  court,  ail  questions  as  to  citation  become  imma- 
terial on  appeal.    Rev.  Stats.,  arts.  1241,  1242.     Id. 

3.  Although  there  was  no  statute  in  1843  which  expressly  authorized  cita- 

tion of  unknown  heirs  by  publication,  still  it  would  not  be  unreason- 
able to  hofd,  from  the  very  necessity  of  the  case  in  that  early  day,' 
that  the  courts  had  the  inherent  right  to  adopt  such  kind  of  notice, 
and  to  render  judgment  thereon  which  would  be  good,  at  least,  against 
collateral  attack.    Flack  v.  Bremen,  473. 

4.  Where,  in  a  suit  against  the  administrator  and  the  heirs  to  foreclose  a 

mortgage  against  land  of  an  estate,  the  petition  alleged  that  the  ad- 
ministrator resided  in  the  county  of  the  suit  and  that  the  heirs  were 
unknown,  and  prayed  that  the  administrator  "be  cited  to  appear  and 
answer  and  that  notice  be  given  according  to  law  to  the  other  de- 
fendants," it  will  be  presumed,  as  against  a  collateral  attack  and  in 
the  absence  of  anything  in  the  record  to  contradict  the  presumption, 
that  the  administrator  was  regularly  cited,  and  this,  although  the 
judgment  contained  no  recitals  of  service.    Id. 
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Cities. 

Ordinance  closing  street.    See  Streets,  1. 
Liability  for  street  improvement.     See  Streets,  1. 

1.  The  annual  salary  of  city  officers  is  not  within  the  purview  of  sec.  5,  art. 

11,  of  the  Constitution,  but  is  payable  out  of  the  current  revenue,  and 
it  is  not  essential  to  the  city's  liability  for  its  payment  that  a  fund 
should  be  provided  for  its  liquidation.  City  of  San  Antonio  v.  Serna, 
341. 

2.  Where  a  city  charter  provided  that  a  policeman  could  be  removed  from 

office  only  by  the  mayor  for  reasons  in  writing  Hied  by  him  with  the 
city  clerk  and  with  the  approval  of  such  discharge  by  a  majority  of 
the  city  council,  any  other  procedure  of  removal  would  be  void.  A  power 
of  amotion  must  always  be  pursued  with  a  strict  compliance  with 
the  terms  prescribed.     Id. 

3.  In  a  suit  for  damage  to  city  property  caused  by  grading  an  adjacent 

street,  where  the  defendant  city  pleads  and  proves  special  benefits  from 
such  improvement,  the  proper  measure  of  damage  is  the  market  value 
of  said  property  immediately  before  and  immediately  after  the  con- 
struction of  the  improvement.     Jones  v.  City  of  Houston,  1. 

4.  Where  in  a  suit  for  damage  to  private  property  by  grading  an  adjacent 

street  it  was  not  alleged  that  the  work  was  negligently  done,  and 
plaintiffs  based  their  suit  solely  on  the  constitutional  provision  that 
private  property  should  not  be  damaged  for  public  use  without  com- 
pensation, it  was  not  reversible  error  to  refuse  to  instruct  the  jury 
that  in  order  for  plaintiffs  to  recover  it  was  not  necessary  for  them 
to  prove  that  the  work  was  negligently  done.    Id. 

Collateral  Attack. 

Presumption  in  favor  of  judgment.     See  Citation,  £. 

Color  of  Title. 

Facts  not  constituting.     See  Limitation,  13. 

Commissions. 

On  sale  by  trustee.     See  Attorney's  Fees,  3. 

Common  Carrier. 

See,  generally,  Carriers  of  Freight,  1-13;   Carriers  of  Passengers,  1-24. 

Community  Property. 

1.  Rents  received  by  the  husband  for  real  property,  community  estate  of  the 

wife  and  the  heirs  of  her  deceased  husband,  are  themselves  property 
of  such  community.     Pearce  v.  Dyess,  407. 

2.  The  resulting  trust  in  favor  of  plaintiffs  was  established  by  showing  that 

community  property  belonging,  prima  facie,  one-half  to  them,  went 
to  pay  for  the  land  sued  for.  If  the  community  had  been  exhausted 
in  paying  the  claims  of  the  surviving  wife  on  account  of  her  separate 
property,  so  as  to  leave  the  heirs  no  interest,  this  was  matter  of 
defense.     Id. 

Connecting  Carriers. 

Allegations  of  partnership.     See  Carriers  of  Freight,  i. 

Consideration. 

Failure  of.     See  Accord  and  Satisfaction,  1. 

Payment  by  junior  purchaser.     See  Burden  of  Proof,  5. 

Release  of  judgment  lien.     See  Contract,  2. 

Constitutional  Law. 

Debt  for  current  expenses.     See  Cities,  1. 

Damage  to  private  property.     See  Cities,  £• 

Fellow  servant  act  sustained.     See  Master  and  Servant,  11. 

Unjust  discrimination  in  legislation.     See  Railways,  2. 

Damage  to  property  not  taken.     See  Railways,  3-10. 
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Constitution  Cited. 

Art  1,  Sec.  17.  Damaging  properly.     Xovich  v.   Trinity  d  B.   V.  Ry. 

Co.,  635. 

Art.  3,  8ec  39.  When  laws  take  effect    Heirs  of  Beale  v.  Johnson,  125. 

Art  6,  See.  15.  Jurisdiction.    Harris  v.  Williamson,  65. 

Continuance. 

1.  A  party  is  not  entitled  to  a  continuance  to  obtain  testimony  of  the  ma- 
teriality of  which  he  ia  informed  by  the  pleadings  of  the  opposite 
party  but  which  he  has  used  no  diligence  to  secure.  Berry  v.  Joiner. 
461. 

Contracts. 

Failure  to  perform.    8ee  Accord  and  Satisfaction,  1. 

Changes  by  supervising  architect.     See  Agency,  2. 

Authority  of  corporate  officer.     See  Agency,  5. 

Ratification  by  principal.     See  Agency,  6-8. 

By  one  intrusted  with  apparent  ownership.     See  Agency,  9,  10. 

Draft  as  assignment  of  account     See  Assignment,  1. 

Authority  of  station  agent  to  make.    See  Carriers  of  Freight,  1-3. 

Partnership  between  connecting  roads.     See  Carriers  of  Freight,  J. 

Bills  of  lading.    See  Carriers  of  Freight,  6-10. 

Limiting  time  on  ticket     See  Carriers  of  Passengers,  1. 

Against  liability  for  negligence.     See  Carriers  of  Passengers,  2. 

Creating  debt  against  city.     See  Cities,  1. 

Taking  effect  from  delivery.    See  Deed,  6-9. 

Discharging  resulting  trust.    See  Deed,  10,  11. 

Circumstances  to  aid  construction.     See  Evidence,  34-36. 

Made  on  printed  order  blank.     See  Evidence,  40. 

Impeachment  by  parol  proof.     See  Evidence,  53. 

Revocation  for  fraud.     See  Fraud,  1. 

Conveyance  in  fraud  of  creditors.    See  Fraudulent  Conveyance,  1-k* 

Presumed  by  holding  over.    See  Landlord  and  Tenant,  3. 

To  repair  leased  premises.     See  Landlord  and  Tenant,  £-6. 

Default  in  payment  of  rent.     See  Landlord  and  Tenant,  10. 

New  promise  of  payment.     See  Limitation,  k- 

When  payment  becomes  due  under.    See  Limitation,  6,  7. 

Instruments  construed  together.     See  Mortgage,  1. 

Privity  of  contract.    See  Negligence,  4. 

Not  constituting  partnership.     See  Partnership,  1;  Receivers,  5. 

When  title  passes  by.    See  Sales,  1. 

Refusal  to  complete.    See  Sales,  2. 

Breach  of  warranty.    See  Sales,  3. 

To  pay  the  debt  of  another.     See  Statute  of  Frauds,  1. 

Action  by  beneficiary  of.     See  Telegraph,  5. 

1.  A  usage  may  become  a  part  of  a  contract  when  it  is  not  so  repugnant  to 

the  contract  as  to  render  it  inconsistent  and  insensible.  Fort  Produce 
Co.  v.  Dissen,  403. 

2.  The  release  of  a  judgment  lien  which  had  attached  to  land  by  reason  of 

the  record  of  an  abstract  of  the  judgment,  is  a  valuable  considera- 
tion.    Brown  Hdw.  Co.  v.  Catrett,  647. 

3.  A  written   instrument  whereby  plaintiff  for  a  recited  consideration   of 

one  dollar  released  to  defendant  certain  land  and  became  a  tenant  of 
defendant  thereon,  for  an  annual  rent,  can  not  be  shown  to  have  been 
made  in  consideration  of  a  parol  agreement  by  defendant  to  maintain 
a  certain  dam  and  fence,  on  failure  to  perform  which  plaintiff  sought 
to  recover  the  land.     Teague  v.  Ricks,  226. 

4.  A  contract  of  employment  reading  as  follows:     "I  will  work  for  you  the 

first  year  for  one  thousand  dollars,  give  my  undivided  time  and  atten- 
tion to  the  advancement  and  best  interest  of  the  enterprise,  and  after 
that  time,  provided  each  of  us  should  live,  I  will  leave  it  to  you  to 
say  what  I  am  worth  to  the  business.  .  .  .  This  contemplates  con- 
tinuous and  perpetual  service/'  held  to  evidence  a  hiring  for  one  year. 
Seago  v.  White,  539. 
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5.  Where  by  the  terms  of  the  contract  for  the  purchase  of  saw  logs  it  was 

shown  that  the  purchaser  was  to  build  a  boom  and  try  to  stop  certain 
logs  floating  down  a  river  and  to  pay  for  as  many  as  it  could  stop  at 
its  mill,  and,  without  fault  on  the  purchaser's  part,  the  boom  built 
by  it  to  catch  €he  logs  broke  and  the  logs  were  lost,  there  was  no 
such  delivery  of  the  logs  as  would  render  the  purchaser  liable.  South- 
ern P.  Lumb.  Co.  v.  Cameron  &  Co.,  350. 

6.  A  contract  concerning  the  price  of  cotton  sold  and  delivered  in  October, 

which  fixed  it  at  the  market  price  of  "May  futures"  on  a  date  to  be 
named  by  the  seller  at  any  time  between  the  sale  and  the  twentieth  of  the 
next  April,  adopted,  it  seems,  a  lawful  means  of  fixing  the  price.  But 
if  the  actual  contract  was  that  the  purchaser  should  buy  and  carry 
*  for  the  seller  a  like  amount  of  "May  futures"  and  close  them  out  at 
the  tatter's  option,  within  such  dates,  the  loss  or  gain  from  that  trans- 
action to  be  deducted  from  or  added  to  the  money  advanced  on  the 
actual  cotton  bought  and  sold,  the  consideration  was  in  part  an  illegal 
gaming  transaction,  and  there  could  be  no  recovery,  on  such  contract, 
of  the  loss  upon  the  deal  in  futures.    Smith  v.  Bowen,  222. 

7.  The  rule  that  a  party  can  recover  if  he  establishes  a  cause  of  action  with- 

out resorting  to  an  illegal  undertaking  to  establish  it  does  not  apply 
to  the  case  where  defendant  proves  the  consideration  to  be  in  part 
illegal,  and  he  is  not  estopped  from  making  such  defense.    Id. 

8.  The  rule  prohibiting  the  introduction  of  parol  evidence  to  vary  a  written 

instrument  does  not  prevent  the  party  sued  thereon  from  showing  that 
the  consideration  was  other  than  that  recited  and  was  illegal.    Id. 

Contribution. 

None  between  joint  wrongdoers.     See  Negligence,  28. 

Contributory  Negligence. 

Delay  in  leaving  car.     See  Carriers  of  Passengers,  8,  9. 

Passing  from  one  coach  to  another.     See  Carriers  of  Passengers,  19. 

Standing  up  in  train.     See  Carriers  of  Passengers,  20-21. 

Alighting  from  train.    See  Instructions  to  Juries,  26. 

Preponderance  of  evidence.     See  Instructions  to  Juries,  20. 

Voluntary  exposure  to  danger.     See  Insurance,  Accident,  3. 

Over-exertion  in  lifting.    See  Master  and  Servant,  5. 

Working  with  knowledge  of  defects.     See  Master  and  Servant,  11,  12. 

Violation  of  rules.     See  Master  and  Servant,  23-25. 

Distinguished  from  assumed  risk.     See  Negligence,  5. 

Collision  with  engine  on  street.     See  Negligence,  6,  7. 

Causal  connection  with  injury.     See  Negligence,  9. 

Requesting  postponement  of  funeral.     See  Negligence,  10. 

Evidence  held  to  show.     See  Negligence,  11. 

Discovered  peril.     See  Negligence,  12,  l\,  18. 

Invited  error.    See  Negligence,  16. 

Duty  to  use  senses.     See  Negligence,  21. 

Driving  near  railroad.    See  Negligence,  22. 

Sitting  on  brake- wheel.     See  Negligence,  29. 

Passing  from  one  coach  to  another.     See  Negligence,  38. 

Failure  to  hitch  runaway  horse.     See  Negligence,  37. 

Driving  frightened  horse.     See  Railways,  18. 

Conversion. 

1.  In  a  suit  for  the  value  of  cotton  alleged  to  have  been  converted  by  de- 

fendant, evidence  considered  and  held  to  justify  a  peremptory  instruc- 
tion to  find  for  the  plaintiff.    Kempner  v.  Thompson,  267. 

2.  In  a  suit  for  the  conversion  of  sheep  and  wool,  circumstantial  evidence 

considered,  and  held  sufficient  to  support  the  verdict.  Hit  son  v.  Hurt, 
360. 
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Corporation. 

Authority  of  officers  to  sell  land.    See  Agency,  5. 
Liability  for  causing  death.    See  Death,  1. 
Members  of  as  witnesses.     See  Evidence,  12. 
Permit  to  do.  business.     See  Foreign  Corporation,  1. 

Costs. 

On  sale  of  attached  property.    See  Attachment,  1. 
Where  debt  is  tendered.     See  Judgment,  8. 
Apportioning  by  court.     See  Mortgage,  5. 
1.  A  question  of  costs  not  raised  in  the  trial  court  can  not  be  raised  for 
the  first  time  on  appeal.    Consolidated  K.  C.  S.  d  R.  Co.  v.  Binkley,  101. 

Cotenants. 

Right  to  partition.     See  Partition,  1. 
1.  The  deed  of  a  cotenant  conveying  a  specific  part  of  the  joint  property  is 
not  void,  and  a  court  of  equity  will  set  apart  to  the  grantee  the  par- 
ticular tract  conveyed  if  it  can  be  done  without  prejudice  to  the  other 
cotenants.     Heirs  of  Beale  v.  Johnson,  120. 

Cotton  Futures. 

Gaming  in.    See  Contract,  6,  7. 

Covenants. 

1.  In  order  to  bind  and  conclude  a  warrantor  of  the  title  to  land  by  a  judg- 
ment evicting  his  vendee,  it  is  not  necessary  that  he  be  a  party  to  the 
suit  involving  the  title  nor  that  he  be  formally  vouched  in.  It  is  suffi- 
cient if  he  be  distinctly  and  unequivocally  requested  to  defend  the  title. 
Evidence  of  such  request  considered,  and  held  sufficient  to  bind  the 
warrantor.    8achse  v.  Loch,  536. 

Cross-Examination. 

To  test  memory  of  witness.     See  Evidence,  49. 

Custom. 

Becoming  part  of  contract.     See  Carriers  of  Freight,  9,  10;  Contract,  1. 
Showing  construction  of  rule.     See  Evidence,  37. 

Damages. 

Interest  as  element  of.    See  Amount  in  Controversy,  1. 
Proof  of  payment  of  fee.     See  Attorney's  Fee,  1-8. 
Costs  of  sale  of  attached  property.     See  Attachment,  1. 
Tort  founded  upon  contract.     See  Carriers  of  Passengers,  22. 
To  property  by  grading  street.     See  Cities,  3,  4. 
To  property  not  taken.     See  Eminent  Domain,  1. 
Value  of  growing  grass.     See  Evidence,  20. 
Proving  market  value.     See  Evidence,  33. 
Reasonableness  of  expenses.     See  Evidence,  46. 
Accrued  before  cattle  were  loaded.     See  Evidence,  54. 
Mental  pain  and  humiliation.    See  Instructions  to  Juries,  30. 
Loss  of  time  and  diminished  capacity.     See  Instructions  to  Juries,  31. 
Breach  of  rental  contract.     See  Landlord  and  Tenant,  8. 
Prolongation  of  mental  suffering.     See  Mental  Suffering,  1. 
Mental  suffering  from  bodily  injury.    See  Mental  Suffering,  2. 
Notice  of  claim  for.     See  Notice,  1. 
Allegations  of  personal  injury.     See  Pleading,  7. 
Injury  to  land  by  fire.     See  Pleading,  9. 
Expense  of  making  crop.     See  Pleading,  10. 
Breach  of  warranty  on  sale.     See  Sale,  8. 
Mental   suffering.     See   Telegraph,  9,  10. 
1.  In  an  action  for  deceit,  evidence  considered,  and  held  sufficient  to  support 

a  recovery  for  exemplary  damages.     Western   C.  P.  d  Organ  Co.  v. 

Anderson,  513. 
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2.  In  a  suit  for  personal  injuries  it  is  error  to  allow  a  recovery  for  expenses 

in  the  absence  of  proof  of  their  reasonable  value.  Ft.  Worth  d  R.  G. 
Ry.  Co.  v.  Morris,  596. 

3.  In  a  suit  for  the  conversion  of  sheep  and  wool,  the  fact  that  plaintiff's 

proof  may  have  failed  to  show  the  full  extent  of  his  loss  was  no  reason 
why  the  jury  should  not  award  him  the  amount  which  the  proof  cer- 
tainly showed  he  had  lost.     Hit  son  v.  Hurt,  360. 

4.  Where  in  suit  for  damage  to  a  block  of  ground  consisting  of  several  lots 

by  the  construction  of  a  tunnel  in  the  street  the  plaintiff's  petition 
treats  his  property  as  a  whole  and  damages  are  asked  in  a  lump  sum 
for  injury  to  the  entire  property,  and  the  evidence  showed  that  the 
entire  property  was  used  for  one  purpose  ij;  was  proper  fur  the  court 
to  submit  to  the  jury  the  issue  of  damage  to  the  property  as  an  en- 
tirety, although  one  of  the  lots  in  the  block  may  have  been  damaged 
more  than  the  others.     Burton  Lumb.  Corp.  v.  City  of  Houston,  363. 

5.  It  was  not  error,  in  an  action  for  injury  to  cattle  in  transportation, 

to  charge  that  plaintiff,  recovering  the  amount  of  their  depreciation 
in  value  by  defendant's  wrong,  would  also  be  entitled  to  interest  thereon 
at  six  percent  from  the  date  of  the  injury.  Gulf,  C.  d  8.  F.  Ry.  Co.  v. 
Graves,  375. 

6.  Where,  a  market  garden  was  destroyed  by  flood  at  a  time  when  part  of 

the  crop  was  matured  and  all  far  advanced,  the  market  value  of  the 
crop  at  the  time  of  its  destruction  was  the  proper  measure  of  dam- 
ages.    International  d  G.  N.  R.  Co.  v.  Foster,  334. 

7.  Testimony  as  to  the  market  value,  in  the  aggregate,  of  a  carload  of  goods, 

held  sufficient  to  support  a  recovery,  though  apparently  based  on  the 
retail  value  of  the  separate  articles,  the  goods  being  in  demand  at  the 
place  and  time  in  question  and  not  to  be  had  there  in  wholesale  lots. 
St.  Louis  d  8.  F.  Ry.  Co.  v.  Watkins,  321. 

8.  Evidence  of  injuries  considered,  and  held  to  support  a  verdict  for  $15,000 

damages.     Galveston,  H.  d  8.  A.  Ry.  Co.  v.  Young,  430. 

9.  Recovery  of  $15,000,  as  damages  for  personal  injury  to  a  minor  in  falling 

or  being  thrown  from  a  moving  train  sustained  as  not  excessive.  Inter- 
national d  G.  N.  R.  Co.  v.  Hugen,  327. 

10.  Verdict  for  $1,995  as  damages  caused  to  an  aged  father  by  delay  of  a 

telegram,  causing  his  failure  to  be  with  his  son  before  the  latter's 
death,  sustained  as  not  excessive.     Western  U.  Tel.  Co.  v.  8 loss,  153. 

11.  Where  there  was  evidence  that  injuries  to  sight  and  hearing  inflicted  by 

an  employe  upon  a  passenger  were  permanent,  a  verdict  for  $2,500 
could  not  be  held  excessive.    Galveston,  H.  d  8.  A.  Ry.  Co.  v.  Bean,  53. 

12.  A  verdict  for  $600  is  not  excessive  where  the  evidence  showed  that  as  a 

result  of  the  injury  two  of  plaintiff's  fingers  were  stiff,  crooked  and 
tender  one  year  and  five  months  after  the  injury,  that  he  lost  three 
weeks  from  work  and  that  his  earning  capacity  was  permanently  im- 
paired.    St.  Louis  d  8.  F.  Ry.  Co.  v.  Neely,  611. 

13.  A  verdict  for  $15,000  in  the  case  of  an  employe  whose  left  foot  was  am- 

putated about  four  inches  above  the  ankle,  who  lost  much  blood,  suffered 
great  and  continuous  pain,  was  23  years  of  age,  with  a  life  expectancy 
of  40  years,  was  earning  $75  per  month,  was  not  able  to  work  after 
the  injury,  was  illiterate  and  had  no  knowledge  of  any  other  business, 
could  not  be  said  on  appeal  to  be  excessive.  Missouri,  K.  d  T.  Ry.  Co. 
v.  Harris,  542. 

14.  Where  the  plaintiff  was  45  years  of  age,  earning  $50  per  month  at  the 

time  of  his  injury,  had  three  ribs  broken,  lost  greatly  in  flesh,  had  a 
cough,  suffered  from  rapid  heart  and  was  incapacitated  to  do  ordinary 
'labor,  a  verdict  for  $3,000  did  not  evidence  passion  or  prejudice  on  the 
part  of  the  jury.     Galveston,  H.  d  8.  A.  Ry.  Co.  v.  Garcia,  229. 

15.  Mental  suffering  may  be  inferred  from  physical  injuries.    Id. 

16.  In  a  suit  for  damage  to  a  wagon  by  collision  with  a  railroad  train  the 

?laintiff  testified  as  follows:     "The  wagon  was  as  good  as  new,  and 
paid  $130  for  it  when  new.     I  did  not  consider  the  wagon  of  any 
further  value  to  me  and  consequently  made  a  claim  for  it,  the  amount 
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I  paid/9  Other  testimony  showed  that  it  cost  $40  to  repair  the  wagon 
after  the  injury.  To  the  testimony  of  the  plaintiff  the  defendant 
objected  on  the  ground  that  it  did  not  tend  to  prove  the  measure  of 
plaintiff's  damage.  Held,  the  objection  should  have  been  sustained. 
Galveston,  H.  d  S.  A.  Ry.  Co.  v.  Levy,  373. 

17.  In  the  absence  of  evidence  showing  that  property  injured  by  the  negli- 

gence of  another  has  no  market  value,  the  measure  of  damage  is 
founded  upon  the  principle  of  fair  compensation  for  the  pecuniary 
loss  sustained,  and  this  should  be  shown  by  the  difference  between  the 
market  value  of  the  property  before  and  after  the  injury,  or  the  neces- 
sary cost  of  repairing  the  injury.    Id. 

18.  In  a  £uit  by  the  widow  and  minor  children  for  the  death  of  the  husband 

and  father  a  charge  to  the  effect  that  the  jury  should  allow  only  for 
loss  of  pecuniary  benefits,  and  that  by  pecuniary  benefits  was  meant 
not  only  money  but  everything  that  could  be  valued  in  money,  and 
in  the  case  of  the  minor  children  included  the  reasonable  pecuniary 
value  of  the  nurture,  care  and  education  they  would  have  received 
from  their  deceased  parent,  during  their  minority,  had  he  lived,  and 
that  nothing  should  be  allowed  for  grief  or  sorrow  or  for  loss  of  the 
society,  affection  or  companionship  of  the  deceased,  was  correct  on 
the  measure  of  damages.     Houston  &  T.  C.  R.  Co.  v.  Rutland,  621. 

19.  A  verdict  for  $10,000  for  the  death  of  a  husband  and  father,  thirty-seven, 

years  of  age,  earning  from  $48  to  $50  per  month  without  prospect  of 
larger  wages,  held  excessive,  and. a  remittitur  of  $2,500  required.     Id. 

20.  While  a  verdict  for  $10,000,  under  the  facts  stated  in  the  foregoing  para- 

graph, is  exceedingly  liberal,  still  in  the  absence  of  evidence,  other 
than  the  amount  of  the  verdict  itself,  that  the  jury  was  actuated  by 
passion  or  prejudice,  the  verdict  should  not  be  disturbed  by  an  Appel- 
late Court.    Id. 

Damaging  Property. 

By  construction  of  road  in  street.     See  Railways,  3. 
By  construction  of  spur  track.     See  Railways,  4-7. 
Where  property  is  not  taken.    See  Railways,  5,  9,  10. 
Damages  treated  as  permanent.     See  Railways,  6. 
By  track  for  private  use.     See  Railways,  7. 
Operation  in  lawful  manner.    See  Railways,  8, 
By  street  improvement.     See  Streets,  2. 

Death, 

Expert  testimony  as  to  cause.     See  Evidence,  21. 

Caused  by  live  wire.     See  Negligence,  25-27. 
1.  Under  subdivision  2  of  article  3017  of  the  Revised  Statutes  a  private  cor- 
poration is  liable  for  the  death  of  a  person  caused  by  the  negligence 
of  such  corporation,  as  distinguished  from  that  of  its  agents  or  serv- 
ants.    Citizen's  Telephone  Co.  of  T.  v.  Thomas,  20. 

Declarations. 

Of  trustee.     See  Evidence,  9. 

Made  by  agent.     See  Evidence,  10,  11. 

Made  by  decedent.     See  Evidence,  12. 

Of  injured  person.    See  Evidence,  H. 

In  disparagement  of  title.     See  Evidence,  17. 

Against  interest.    See  Evidence,  18. 

Dedication. 

Of  public  street.     See  Streets,  3. 

Deed. 

By  married  woman.     See  Acknowledgment,  1,  t. 
Commissions  to  trustee.     See  Attorney's  Fees,  3. 
Procured  by  fraud.     See  Burden  of  Proof,  3. 
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Of  specific  part  by  joint  owner.    See  Cotenant,  1. 

Deficiency  in  acreage.    See  Evidence,  Si. 

Intended  as  mortgage.     See  Homestead,  6;  Limitation,  8. 

Quitclaim.     See  Innocent  Purchaser,  1. 

Correcting  misdescription.     See  Mistake,  1. 

Notice  of  unrecorded  instrument.     See  Notice,  2. 

1.  The  execution  of  a  deed  may  be  established  by  circumstantial  evidence. 

Brewer  v.  Cochran,   179. 

2.  In  a  suit  of  trespass  to  try  title,  where  the  defendant  claimed  under  an 

ancient  lost  deed,  circumstantial  evidence  considered,  and  held  sufficient 
|  to  support  a  finding  that  such  deed  had  been  executed.    Id. 

I  3.  The  plaintiffs  in  trespass  to  try  title  claimed  the  land  in  controversy  as 

!  the  heirs  of  B. ;  the  defendant  claimed  that  B.  sold  the  land  in   1865 

to  one  R.,  under  whom  defendant  claimed,  but  that  the  deed  from 
B.  to  R.  was  lost  or  destroyed  without  having  been  recorded,  and 
sought  to  establish  its  execution  by  circumstantial  evidence.  Held, 
that  a  recital  in  a  deed  executed  by  R.  in  1869,  to  a  part  of  the  same 
land,  that  the  land  thereby  conveyed  was  the  same  conveyed  by  B. 
to  R.  in  1865,  was  admissible  in  evidence  as  a  circumstance  bearing 
on  the  issue  whether  or  not  B.  deeded  the  land  in  controversy  to  R.  Id. 
4.  The  .proper  test  for  the  admissibility  of  circumstantial  evidence  ought 
to  be  whether  it  has  a  tendency  to  affect  belief  in  the  mind  of  a 
reasonably  cautious  person  who  should  receive  and  weigh  it  with 
judicial  fairness.  Id. 
.  5.  Actual  possession  by  the  grantee  is  not  an  essential  element  of  proof  of 
the  execution  of  a  lost  deed  by  circumstances.    Id. 

6.  After  a   deed   had   been   fully   executed,   including  delivery,  the  grantee 

handed  the  deed  to  the  grantor  to  be  held  by  him  until  a  certain  lien 
was  discharged  by  the  grantee.  Held,  the  transaction  vested  the 
grantee  with  the  title  to  the  land;  and  the  redelivery  of  the  deed  by 
the  grantee  to  the  grantor  for  the  purpose  specified  did  not  divest  him 
of  the  title.     Broom  v.  Herring,  653. 

7.  It  is  proper  to  consider  and  construe  the  deed  and  the  vendor's  notes 

together  in  determining  upon  what  land  the  lien  is  reserved,  in  case 
of  ambiguity  in  the  notes.     Id. 

8.  In  trespass  to  try  title,  the  issue  being  whether  or  not  a  deed  under  which 

plaintiffs  claim  had  been  delivered,  it  appearing  that  the  grantor  was 
dead  and  that  the  plaintiffs  at  the  date  of  the  deed  were  minors, 
testimony  that  the  grantor  during  his  •  lifetime  said  he  intended  to 
give  and  had  given  the  plaintiffs  the  land  in  question,  was  admissible 
as  against  the  objection  that  it  was  hearsay.    Chew  v.  Jackson,  656. 

9.  A  constructive  delivery  of  a  deed  may  be  established  by  the  acts  and 

words  of  the  grantor,  showing  that  he  intended  the  title  should  pass 
to  the  grantee,  and  showing  that  after  the  execution  of  the  deed  the 
grantor  treated  and  recognized  the  property  as  belonging  to  the  gran- 
tee, even  though  the  manual  possession  of  the  deed  may  have  been 
retained  by  the  grantor.  Id. 
10.  Two  brothers,  partners  in  business,  purchased  from  Z.  H.  (one  of  two 
heirs)  an  undivided  half  interest  in  a  tract  of  land;  they  then  pur- 
chased, by  bond  for  title,  from  the  administrator  of  the  other  heir, 
J.  R.  D.,  the  other  undivided  half  interest,  paying  cash  at  the  date 
of  the  bond;  after  the  death  of  one  of  the  brothers  the  said  adminis- 
trator executed  a  deed  to  the  surviving  brother  reciting  that  it  was 
in  discharge  of  the  obligations  of  the  bond  for  title;  on  the  same  day 
the  surviving  brother  executed  a  deed  to  the  heirs  of  his  deceased 
brother  reciting  a  cash  consideration  of  about  one-half  the  amount 
originally  paid  the  administrator,  but  describing  the  land  conveyed  as 
his  undivided  interest  in  the  Z.  H.  undivided  half,  which  he  and  his 
deceased  brother  had  bought  from  Z.  H.  Held,  under  all  the  evidence, 
that,  notwithstanding  the  description  in  the  deed  to  the  heirs  it  was 
the  intention  of  the  surviving  brother  to  discharge  the  resulting  trust 
arising  by  reason  of  the  administrator's  deed  to  Trim  and  to  make  the 
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heirs  of  his  brother  only  equal  owners  with  himself  in  the  entire  tract. 
Scranton  v.  Campbell,  388. 
11.  The  fact  that  a  bond  for  title  executed  by  an  administrator  in  his  own 
behalf  and  as  administrator  was  not  binding  upon  the  estate,  and  the 
fact  that  the  purchase  money  was  paid  at  the  date  of  the  bond,  about 
two  years  before  the  date  of  the  deed  executed  in  .persuance  of  the 
bond,  will  not  prevent  a  trust  from  resulting  in  favor  of  the  heirs  of 
a  deceased  obligee  in  the  bond  upon  the  execution  of  the  deed  by  the 
administrator  to  the  surviving  obligee.    Id. 

Delivery. 

Of  goods  by  carrier.     See  Carriers  of  Freight,  $-12* 
Of  logs  floating  in  river.     See  Contract,  5. 
Title  passing  by.    See  Deed,  6\ 
Evidence  of.    See  Deed,  8,  9. 

Depositions, 

Answer  not  responsive.     See  Evidence,  $1. 

1.  Defendant's  attorney  at  the  request  of  plaintiff's  attorneys  crossed  inter- 

rogatories to  one  of  plaintiff's  witnesses  and  signed  a  waiver  of  notice, 
etc.,  and  an  agreement  that  a  commission  might  issue  at.  once  upon 
the  filing  of  the  original  interrogatories,  and  returned  the  papers  to 
plaintiff's  attorneys;  shortly  afterwards  plaintiff's  attorneys  decided 
not  to  take  the  deposition  of  the  witness  and  so  informed  defendant's 
attorneys,  who  thereupon  requested  the  return  of  the  papers  to  them 
that  they  might  take  the  deposition.  .This  was  refused;  defendant's 
attorneys,  after  giving  notice  of  their  intention,  filed  copies,  which 
they  had  retained,  of  the  papers,  had  a  commission  issued  thereon  and 
the  deposition  taken.  'Held,  a  motion  to  suppress,  made  more  than  a 
year  after  the  deposition  had  been  filed,  based  on  the  above  irregulari- 
ties, came  too  late,  under  the  provisions  of  art.  2289,  Rev.  Stats. 
Said  objections  went  to  the  manner  and  form  of  taking.  Ellis  v.  Lewis, 
248. 

2.  The  requirements  of  article  2289,  Rev.   Stats.,  concerning  objections  to 

depositions  are  just  and  reasonable  and  should  be  strictly  enforced.    Id. 

Descent  and  Distribution. 

As  between  wife  and  heirs.    See  Community  Property,  2, 

Discovered  Peril. 

Evidence  raising  issue.     See   Negligence,  H. 
Frightened  horse.     See  Negligence,  15,  17. 
When  duty  arises.     See  Negligence,  18. 

Discrimination. 

In  statutory  regulation.     See  Railways,  2. 

Draft. 

Effecting  transfer  of  debt.    See  Assignment,  1,  2. 

Elections. 

1.  The  validity  of  ballots  used  in  a  local  option  election  will  be  determined 

by  the  provisions  of  the  statute  relating  to  that  subject  (article  3388. 
Rev.  Stats.),  rather  than  by  section  46  of  the  Terrell  Election  Law 
relating  to  elections  generally.     Hash  v.  Ely,  County  Atty.,  259. 

2.  The  omission  of  the  words  "Official  Ballot"  from  the  ballots  used  in  a 

local  option  election  will  not  render  the  ballots  invalid.     Id. 

3.  Under  the  provisions  of  article  3397,  Rev.  Stats.,  relating  to  the  contest 

of  a  local  option  election,  the  burden  of  proof  rest  upon  the  contestant 
to  prove  that  but  for  the  alleged  illegal  voteB  the  result  of  the  election 
would  have  been  different.  In  the  absence  of  such  proof  a  new  election 
will  not  be  ordered.    Id. 
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Electricity. 

Death  by  telephone  wire.     See  Negligence,  25-27, 
Communication  by.     See  Telegraph,  1-10. 

Eminent  Domain. 

1.  If  private  property  is  actually  taken  for  public  use  the  owner  must  be 
compensated  therefor,  and  no  benefit  which  the  owner  may  receive 
from  the  public  use  to  which  his  property  is  subjected  can  be  set  off 
against  the  value  of  the  property  so  taken.  A  different  rule  applies 
where  the  dominion  of  the  owner  over  the  property  is  not  invaded 
but  the  property  is  damaged  by  the  construction  and  maintenance  of 
public  works  or  ways,  and  in  such  case  the  special  benefits  to  the 
owner's  property  accruing  from  the  public  improvement  can  be  offset 
against  any  damage  caused  thereto  by  such  improvement.  Burton 
Lumb.  Corp.  v.  City  of  Houston,  363. 

Equity. 

As  against  holder  of  legal  title.     See  Burden  of  Proof,  J. 
Correcting  misdescription  in  deed.     See  Mistake,  1. 
Wrongful  release  of  mortgage.     See  Mortgage,  2. 
In  suit  to  recover  land.     See  Trespass  to  Try  Title,  8. 

Estates  of  Decedents. 

Descent  and  distribution  of.     See  Community  Property,  2. 

Estoppel. 

By  investing  with  indicia  of  ownership.     See  Agency,  9,  10. 

By  draft  with  inclosed  bill  of  lading.     See  Carriers  of  Freight,  7. 

Failure  to  object  to  order.  See  Receivers,  3. 
1.  Although,  under  the  law  of  1840,  a  suit  in  the  District  Court  by  a  vendor, 
in  whom  was  vested  the  superior  title,  against  the  administrator  of 
his  vendee,  for  the  purchase  money  of  land  and  a  foreclosure  of  the 
vendor's  lien  thereon,  was  unauthorized  because  of  the  pending  ad- 
ministration in  the  Probate  Court  upon  the  estate  of  the  vendee,  still, 
the  vendor  having  resorted  to  the  District  Court  and  having  received 
the  benefits  of  a  judgment  and  a  sale  of  the  land  thereunder,  would 
be  estopped  to  deny  the  title  of  a  purchaser  at  such  sale,  and  as  against 
such  vendor  and  his  representatives  the  sheriff's  deed  is  competent 
evidence.    Flack  v.  Bremen,  473. 

Evidence. 

To  show  that  deed  was  explained  to  married  woman.     See  Acknowledg- 
ment, 2. 
Acts  done  by  agent.     See  Agency,  1. 
Circumstantial  proof  of  authority.     See  Agency,  8. 
To  show  knowledge  and  ratification.     See  Agency,  8. 
Unexpressed  intention.     See  Assignment,  2. 
Questioning  sufficiency  of  proof.    See  Assignment  of  Error,  2. 
Showing  ruling  to  be  prejudicial.    See  Bill  of  Exceptions,  1. 
Burden  of  proving  various  issues.     See  Burden  of  Proof,  1-7. 
Presumption  as  to  where  damage  occurred.     See  Carriers  of  Freight,  5. 
Partnership  not  denied  under  oath.     See  Carriers  of  Freight,  8. 
To  explain  meaning  of  words.     See  Carriers  of  Freight,  9. 
Showing  loss  by  act  of  God.     See  Carriers  of  Freight,  11. 
Presumption  of  service  on  defendant.     See  Citation,  1,  2. 
Presumption  on  collateral  attack.     See  Citation,  ^. 
Proving  different  consideration.     See  Contract,  8,  8. 
Justifying  peremptory  charge.     See  Conversion,  1. 
Sufficient  to  show  conversion.     See  Conversion,  2. 
Request  to  defend  suit.     See  Covenants,  1. 
Supporting  recovery  for  exemplary  damages.     See  Damages,  1, 
Expenses  of  personal  injury.    See  Damages,  2. 


688  Index. 

Evidence— Continued, 

Failure  to  show  extent  of  loss.     See  Damages,  3. 

Market  value  by  retail.     See  Damages,  7. 

Supporting  recoveries  for  personal  injuries.     See  Damages,  8-14,  19,  20. 

Proof  of  execution  of  deed.     See  Deed,  1-5. 

Declarations  of  decedent.     See  Deed,  8,  9. 

Manner  and  form  of  taking.     See  Depositions,  1,  2. 

That  result  of  election  would  have  been  altered.    See  Elections,  3. 

Permit  to  do  business  in  state.     See  Foreign  Corporation,  1. 

Laws  of  another  state.     See  Foreign  Law,  1,  2. 

Errors  in  admission  not  grounds  for  reversal.     See  Harmless  Error,  1-6. 

To  the  satisfaction  of  the  jury.     See  Instructions  to  Juries,  1, 

Juror  as  witness.    See  Jurors,  1. 

Supporting  finding  of  tenancy.     See  Landlord  and  Tenant,  1. 

Extent  of  damage  by  fire.    See  Landlord  and  Tenant,  7. 

Knowledge  of  defects.     See  Master  and  Servant,  18. 

That  mortgage  was  for  purchase  money.     See  Mortgage,  1. 

Of  negligence  after  discovered  peril.    See  Negligence,  12,  H. 

Of  negligence  in  giving  signal.     See  "Negligence,  13. 

Newly  discovered.     See  New  Trial,  1-3. 

Sufficient  to  go  to  the  jury.    See  Question  of  Fact,  1-3. 

Of  negligence  in  killing  stock.     See  Railways,  11. 

To  establish  resulting  trust.    See  Resulting  Trust,  1. 

To  show  compliance  with  statute.     See  Taw  Sale,  1. 

Proving  title  by  tenancy.     See  Trespass  to  Try .  Title,  1. 

Immaterial  variance.     See  Variance,  1. 

1.  The  refusal  to  produce  material  evidence  upon  demand  of  the  opposite 

party  is  a  circumstance  which  may  be  taken  into  consideration  in 
determining  a  question  of  fact.  Galveston,  H.  &  S.  A.  Ry.  Co.  v. 
Young,  430. 

2.  Renditions  of  property  for  taxes  when  made  by  the  owner  or  by  his  au- 

thority or  acquiesced  in  by  him  are  admissible  in  evidence  as  a  cir- 
cumstance tending  to  show  the  value  of  the  property  at  the  time  the 
rendition  was  made.     Burton  Lumb.  Corp.  v.  City  of  Houston,  363. 

3.  In  an  action  for  causing  overflow  of  plaintiff's  land  evidence  that  it  over- 

flowed frequently  after  the  construction  of  the  railway  and  not  at  all 
before  was  admissible.     International  <6  O.  N.  R.  Co.  v.  Foster,  334. 

4.  In  a  suit  by  a  vendee  against  the  heirs  of  his  warrantor  upon  breach  of 

warranty  of  title  to  land,  it  was  not  error  to  exclude  the  testimony  of 
one  of  the  defendants  to  the  effect  that  the  consideration  recited  in  the 
deed  was  not  the  true  consideration.     Sachse  v.  Loeb,  536. 

5.  In  an   action   to  recover  money   obtained   by   fraudulent   representations 

that  a  certain  mortgage  was  a  valid  security  for  the  money  advanced, 
the  mortgage  was  admissible  in  evidence  without  proof  of  its  execution. 
Western  C.  P.  &  Organ  Co.  v.  Anderson,  513. 

6.  In  an  action  for  obtaining  money  by  fraudulent  representations,  evidence 

considered,  and  held  admissible.     Id. 

7.  Although  a  witness  testified  that  he  did  not  know  the  extent  of  an  agent's. 

authority  in  a  certain  matter,  yet  if  he  further  testifies  that  he  ob- 
tained his  information  as  to  the  agent's  authority,  not  only  from  the 
agent  but  from  the  principal  as  well,  his  testimony  as  to  the  agent's 
authority  is  admissible.     Id. 

8.  Where  objection  to  evidence  was  limited  to  its  competence  for  a  particular 

purpose,  the  error  in  admitting  it,  if  any,  is  cured  by  an  instruction 
that  it  could  not  be  considered  for  that  purpose.  Pearce  v.  Dyess,  407. 
0.  Declarations  of  the  holder  of  the  legal  title  subsequent  to  the  conveyance 
to  him,  though  not  creating  the  trust,  are  admissible  as  evidence  of 
its  former  creation  and  its  recognition  by  him.    Id. 

10.  Statements  made  by  an  agent  in  reference  to  an  act  he  is  authorized  to 

perform  and  while  he  is  conducting  the  business  or  making  proposi- 
tions to  that  end,  are  admissible  against  his  principal  as  part  or  the 
res  gestae.     St.  Louis  d  S.  F.  Ry.  Co.  v.  Watkins,  321. 

11.  In  a  suit  for  damage  to  a  wagon  by  a  railroad  train  the  defense  of  con- 
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tributary  negligence  having  been  plead  by  defendant  it  was  error  to 
permit  the  plaintiff  to  prove  a  statement  of  defendant's  agent  made 
immediately  after  the  accident,  to  the  effect  that  the  defendant  would 
take  charge  of  the  wagon  and  that  everything  would  be  fixed  up  all 
right,  in  the  absence  of  evidence  that  the  agent  had  authority  to  bind 
the  defendant  by  such  admission  of  liability.  Galveston,  H.  d  8.  A. 
Ry.  Co.  v.  Levy,  373. 

12.  In  a  suit  for  land  claimed  by  an  incorporated  church  the  members  of 

such  church  are  not  disqualified  by  the  statute  from  testifying  as  to 
declarations  by  and  conversations  with  the  defendant's  testator.  Crosby, 
Executrix,  v.  First  Presb.  Church,  111. 

13.  Substantial  correspondence  between  the  allegations  and  the  proof  is  all 

that  is  required.    International  &  O.  N.  R.  Co.  v.  Hugen,  326. 

14.  Statements  made  by  plaintiff  a  few  minutes  after  being  injured,  explain- 

ing his  falling  from  the  train  to  be  caused  by  being  pushed  off  by  the 
porter,  in  answer  to  questions  by  bystanders  who  came  to  his  assis- 
tance, were  admissible  as  part  of  the  res  gestae.    Id. 

15.  Declarations  of  an  injured  party  to  bystanders,  constituting  res  gestae, 

may  be  testified  to  by  the  injured  party  himself.  If  he  had  testified 
differently  on  a  former  trial,  professing  to  have  been  unconscious  of 
what  he  said,  this  went  to  the  credit  to  be  given  his  statements,  not 
to  their  admissibility.     Id. 

16.  It  is  within  the  discretion  of  the  trial  court  to  permit  a  witness  to  testify 

who,  after  being  put  under  rule,  has  remained  in  court  and  heard  the 
testimony.  See  circumstances  held  to  show  no  abuse  of  such  discretion. 
Id. 

17.  Declarations  of  a  deceased  grantor  in  disparagement  of  his  title  are  ad- 

missible as  declarations  against  interest.     Chew  v.  Jackson,  656. 

18.  Declarations  against  interest  made  by  one  while  in  possession  of  land 

concerning  his  title  to  the  land  are  competent  testimony.    Id. 

19.  A  witness  being  asked  the  question,  "Do  you  know  why  the  deed  to  the 

plaintiffs  was  never  delivered  to  the  plaintiffs?"  his  answer,  "The  old 
man  did  not  deliver  the  deeds  to  any  of  his  children,"  was  properly 
excluded  because  a  conclusion  of  the  witness.     Id. 

20.  Though  there  was  no  fixed  market  value  for  growing  grass  or  for  the 

land  after  the  destruction  of  it  by  fire,  a  witness  may  give  his  opinion 
as  to  the  relative  value  of  the  land,  before  and  after  the  fire,  giving 
the  facts  on  which  his  opinion  is  based.  Ft.  Worth  &  R.  Q.  Ry.  Co. 
v.  Brown,  376. 

21.  The  testimony  of  a  physician  as  to  the  cause  of  death  when  based  partly 

on  his  own  knowledge  of  the  facts  and  partly  on  undisputed  evidence, 
is  properly  admitted.    Houston  &  T.  C.  R.  Co.  v.  Rutland,  621. 

22.  Testimony  of  expert  witnesses  as  to  whether  or  not  a  building  recently 

damaged  by  fire  was  suitable  for  storing  dry  goods,  considered,  and 
held  admissible.  The  admission  of  expert  testimony  is  always  for  the 
determination  of  the  trial  court,  and  the  action  of  the  court  will  not 
be  reviewed  unless  gross  abuse  of  its  discretion  is  made  to  appear. 
Meyer  Bros.  Drug  Co.  v.  Madden,  Oraham  &  Co.,  74. 

23.  For  the  purpose  of  showing  that  the  walls  of  the  leased  building  had  been 

weakened  by  fire  the  defendants  proved  that  after  the  fire  one  of  the 
walls  had  been  anchored;- the  plaintiffs  should  have  been  allowed  to 
prove  in  rebuttal  of  this  idea  that  the  anchoring  of  unsupported  walls 
was  in  accordance  with  the  rules  of  good  building,  and  that  the  wall 
was  anchored  without  regard  to  the  effect  of  the  fire.    Id. 

24.  Whether  or  not  it  was  necessary  for  a  street  car  conductor  to  assist  women 

who  were  not  infirm  or  encumbered  with  luggage  in  alighting  from  the 
street  car  is  not  a  proper  subject  of  opinion  or  expert  testimony;  the 

i'ury  could  judge  as  well  as  the  witness.     San  Antonio  Tract.  Co.  v. 
'lory,  233. 

25.  In  a  suit  for  personal  injuries  the  testimony  of  witnesses  that  after  the 

injured  party  got  out  of  bed  she  could  not  lift  anything;  that  she  was 
Vol.  XLV.  Civil— 44. 
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all  crippled  up;  that  she  was  always  suffering  pain;  that  after  the 
accident  she  was  not  half  the  woman  she  was  before,  and  that  she 
could  not  walk  very  far  without  resting  awhile,  was  not  Bubject  to  the 
objection  that  said  statements  were  conclusions  of  the  witnesses.     Id. 

26.  The  books  of  a  bank  are  the  best  evidence  of  the  account  of  a  customer 

with  the  bank,  and  a  parol  statement  of  the  same  is  properly  excluded. 
Berry  v.  Joiner,  461. 

27.  The  books  of  a  shipper,  shown  to  have  been  kept  by  a  competent  book- 

keeper in  the  usual  course  of  its  business,  were  admissible  against  the 
carrier  to  establish  the  weights  of  carloads  of  cotton  seed  as  shown 
by  entries  therein,  though  neither  the  bookkeeper  Timlriwg  the  entries 
nor  the  person  who  weighed  the  cars  and  announced  the  result  testified 
with  reference  thereto.     Oulf,  C.  d  8.  F.  Ry.  Co.  v.  Belton  Oil  Co.,  44. 

28.  Evidence,  although  not  the  best  procurable,  will  be  admitted  if  not  objected 

to,  and  should  then  be  considered  by  court  or  jury  as  though  it  was 
the  best  of  which  the  case  was  susceptible,  and  a  judgment  rendered 
thereon  will  not  be  disturbed  because  of  its  admission.  Abee  v.  Bargas, 
243. 

29.  Where  an  abstract  of  a  judgment  was  admitted  in  evidence  without  ob- 

jection, although  the  certificate  of  the  clerk  attached  thereto  failed 
to  show  that  the  abstract  had  been  alphabetically  indexed,  it  should 
have  been  presumed  that  the  abstract  had  been  indexed  alphabetically, 
as  the  law  required  it  to  be  done.  The  presumption  is  that  officers  do 
as  the  law  and  their  duty  require  them.    Id. 

30.  In  a  suit  for  personal  injuries,  the  defense  being  that  the  plaintiff  was 

in  the  employ  of  an  independent  contractor  and  not  of  defendant  at  the 
time  of  the  injury,  it  was  error  to  exclude  plaintiff's  petition,  when 
offered  in  evidence  by  defendant,  in  which  it  was  alleged  that  plaintiff 
"was  in  the  employ  of  M.,  an  independent  contractor  of  defendant  com- 
pany, at  the  time  he  was  injured."     Cameron  d  Co.  v.  Realmuto,  305. 

31.  In  a  suit  against  a  railroad  company  for  mental  and  physical  suffering 

caused  the  plaintiff  by  expulsion  from  one  of  its  passenger  trains,  it 
was  error  to  refuse  to  allow  the  defendant  on  cross-examination  of 
the  plaintiff  to  prove  that  she  was  a  Christian  Scientist,  and  that  she 
had,  or  thought  she  had,  such  control  of  her  feelings  as  to  render  her 
insensible  to  pain  when  she  was  willed  to  be.  Ft.  Worth  d  D.  C.  Ry. 
Co.  v.  Travis,  117. 

32.  Where  a  letter  written  by  the  maker  of  a  note  was  plain  and  clear  and 

required  no  explanation  it  was  not  error  to  exclude  his  testimony  as 
to  what  his  intention  was  in  writing  the  same.  Robertson  v.  Warren, 
585. 

33.  The  defendant   by   his   pleading   and   evidence   having   raised  the   issue 

whether  or  not  certain  property  brought  its  market  value  it  was  proper 
to  admit  evidence  tending  to  show  the  reason  for  the  depreciated  mar- 
ket value.    Id. 

34.  Where,  in  a  suit  upon  notes  given  for  the  purchase  money  of  land,  the 

defendant  had  been  allowed  to  testify  as  to  his  understanding  of  the 
acreage  of  the  land  and  as  to  misrepresentations  of  the  vendor  and 
his  agent  concerning  the  same,  letters  written  by  the  vendor  to  his 
agent  and  to  his  attorney  stating  fully  the  terms  of  sale  and  which 
were  exhibited  to  the  vendee  before  the  purchase  was  consummated, 
were  admissible  in  evidence  to  show  that  there  were  no  misrepresenta- 
tions by  the  vendor  or  his  agent  as  to  the  acreage.    Latta  v.  Schuler, 

237. 

35.  An  ambiguous  instrument  Bhould  be  read  in  the  light  of  the  surrounding 

circumstances  relating  to  the  subject  matter,  and  parol  evidence  con- 
sistent with  the  writing  may  be  used  to  ascertain  the  intention  of  the 
parties.     Id. 

36.  Evidence  considered  and  held  to  support  a  finding  that  a  sale  of  land  was 

made  in  gross  and  not  by  the  acre.    Id. 

37.  The  question  being  as  to  the  proper  construction  to  be  placed  upon  a 

rule  governing  the  performance  of  certain  duties  by  an  employe,  tes- 
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timony  as  to  the  practical  construction  given  it  by  the  usual  and 
customary   manner  of   observing   it,    is   admissible.      Galveston,   H.   d 

I  S.  A.  Ry.  Co.  v.  Still,  169. 

i  38.  Evidence  that  the  work  of  an  agent  of  both  the  railway,  and  telegraph 

companies  at  a  small  station  was  very  light  was  admissible  as  bearing 
on  the  reasonableness  of  a  rule  of  the  latter  company  as  to  office  hours. 
Western  U.  Teh  Co.  v.  Cook,  87. 

39.  The  question  being  whether  or  not  a  certain  car  was  properly  constructed 
the  rules  of  a  Master  Car  Builder's  Association  were  competent  evidence 
on  the  issue.     Leas  v.  Continental  Fruit  Exp.,  162. 

40.  In  a  suit  for  the  purchase  price  of  goods  in  accordance  with  the  terms  of 
a  printed  order  blank,  the  defendant  having  plead  non  est  factum  and 
a  different  contract,  evidence  offered  by  the  defendant  which  tended 
to  show  why  a  deviation  from  the  usual  terms  of  sale  was  made  in 
his  case,  was  admissible.  And  so*  with  regard  to  prior  sales  on  the 
same  terms  contended  for  by  defendant.  Central  T.  Oro.  Co.  v.  Globe 
Tob.  Co.,  199. 

41.  Where  a  witness  in  answer  to  a  cross-interrogatory  as  to  that  fact  alone 
admitted  that  he  had  written  certain  specified  letters,  his  explanation 
as  to  what  said  letters  meant  should  have  been  excluded  because  not 
responsive  to  the  interrogatory.    Id. 

42.  Where,  in  a  suit  for  personal  injuries  caused  by  being  struck  by  a  street 
car,  the  speed  at  which  the  car  was  going  at  the  time  plaintiff  was 
struck  was  a  material  issue,  and  defendant's  motorman  in  charge  of 
the  car  at  the  time  had  testified  that  the  car  was  running  about  seven 
or  eight  miles  an  hour  and  that  this  was  three-fourths  of  the  maximum 
speed  at  which  the  cars  could  be  run,  it  was  competent  for  plaintiff  to 
prove  that  the  maximum  speed  of  said  cars  was  twenty  miles  an  hour, 
it  having  been  shown  that  all  the  cars  were  capable  of  about  the  same 
speed.     San  Antonio  Tract.  Co.  v.  Haines,  289. 

43.  Where  preliminary  testimony  is  admitted  to  be  followed  by  other  testi- 
mony which  would  show  its  materiality,  and  such  other  testimony  is 
not  introduced,  the  objecting  party  should  move  to  exclude  the  pre- 
liminary testimony.    Citizenfs  Telephone  Co.  of  T.  v.  Thomas,  20. 

44.  The  following  question  held  to  be  leading:  "Is  it  not  a  fact  that  after 
you  made  your  contract  with  the  defendant  it  was  generally  understood 
that  plaintiff  was  to  be  discharged?"     Seago  v.  White,  539. 

45.  In  a  suit  for  breach  of  a  contract'  of  employment  it  was  error  to  require 
the  defendant  to  answer  a  question  as  to  how  many  times  he  had  been 
sued  during  his  business  career,  because  the  testimony  was  irrelevant 
to  any  issue  in  the  case.     Id. 

46.  Among  the  items  of  indebtedness  claimed  by  plaintiff  from  defendant  was 
one  as  to  which  the  only  evidence  was  that  of  plaintiff  to  the  effect  that 
he  had  paid  it  for  board  at  a  hotel.  Held,  to  authorize  a  recovery 
the  evidence  should  have  shown  that  the  defendant  was  chargeable  with 
the  expense,  and  that  it  was  reasonable.    Id. 

47.  Where  the  briefs  of  parties  fail  to  set  out  sufficient  of  the  evidence  to 
enable  the  Appellate  Court  to  determine  the  relevancy  or  irrelevancy 

*  of  evidence  objected  to  on  that  ground,  an  assignment  of  error  based 
on  the  admission  or  exclusion  of  said  evidence  can  not  be  considered. 
Id. 

48.  Where  the  objection  to  evidence  is  general,  if  it  is  admissible  for  any 
purpose   the  objection  is   properly  overruled.     Flaek  v.  Bremen,  473. 

•  49.  Where  the  plaintiff's  cause  of  action  is  an  open  account  and  the  defendant 
formally  admitted  plaintiff's  cause  of  action  as  set  out  in  his  petition 
but  plead  in  reconvention  it  was  not  reversible  error  for  the  court  to 
allow  the  defendant  on  cross-examination  of  plaintiff  to  show,  as  a 
mere  test  of  his  memory,  that  he  was  mistaken  in  its  accuracy  and 
that  he  was  a  man  of  large  possessions  and  the  operator  of  many  busi- 
ness affairs,  the  jury  having  found  for  the  plaintiff  the  full  amount 
of  his  account  under  a  peremptory  instruction  of  the  court  Waggoner 
v.  Moore,  308. 
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50.  Evidence  that  a  witness  conducted  or  was  an  habitue  of  a  disreputable 
dancing  aggregation,  is  not  admissible  for  the  purpose  of  impeaching 
him.     Hit8on  v.  Hurt,  360. 

61.  Where  a  witness  admits  having  made,  in  his  former  testimony,  the  state- 

ment relied  on  to  impeach  that  now  given  and  asserts  its  truth,  there 
was  no  error  committed  in  refusing  to  permit  his  former  testimony, 
as  taken  by  the  official  stenographer  to  be  read.  Smith  v.  International 
d  G.  N.  R.  Co.,  81. 

62.  The  testimony  of  an  eye  witness  to  a  fatal  accident  to  a  switchman  that 

the  tatter's  club  hung  under  the  lift  chain  "turning  him  round  far 
enough  to  throw  his  feet  off  the  brake-beam,"  was  a  statement  of  fact 
involving  no  more  of  inference  than  is  usual  and  permissible  in  de- 
scribing things  personally  observed.    Id. 

53.  In  the  absence  of  allegations  of  fraud,  accident  or  mistake  in  the  execu- 

tion of  a  shipping  contract  it  was  error  to  admit  testimony  which 
tended  to  impeach  said  contract.  San  Antonio  &  A.  P.  Ry.  Co.  v. 
Titnon,  47. 

54.  Where,  in  a  suit  for  damages  to  a  shipment  of  cattle,  plaintiff  claimed 

only  such  damages  as  accrued  before  the  cattle  were  loaded,  it  was 
error  to  admit  evidence  of  injuries  in  transit.    Id. 

55.  It  is  permissible  for  one  party  to  a  suit  to  prove  by  the  opposite  party 

when  testifying  in  his  own  behalf  that  it  was  his  belief  that  any  man 
working  for  a  railroad  or  corporation,  or  any  man  who  was  interested 
in  the  controversy  would  bend  his  testimony  according  to  his  interest. 
St.  Louis  d  S.  F.  Ry.  Co.  v.  Sproule,  615. 

56.  In  a  suit  to  enjoin  the  sale  of  a  promissory  note  on  the  ground  that  the 

same  was  subject  to  a  credit  which  was  not  endorsed,  evidence  con- 
sidered, and  held  sufficient  to  support  the  verdict  of  the  jury  in  plain- 
tiff's favor.     Neal  v.  Whitlock,  457. 

Execution. 

Judgment  need  not  provide  for.     See  Judgment,  1. 

Exemplary  Damages. 

Evidence  supporting  recovery  for.     See  Damages,  1, 
Granting  writ  of  error.     See  Res  Ad  judicata,  4- 

Expert. 

As  to  cause  of  death.     See  Evidence,  21. 

Discretion  of  court.     See  Evidence,  22. 

As  to  necessity  of  assisting  passenger.    See  Evidence,  fcf. 

Factors. 

Advances  made  by.     See  Agency,  9,  10,  11. 

False  Representations. 

Evidence  held  admissible.     See  Evidence,  6. 

1.  A  person  injured  by  the  false  representations  of  another  is  not  required 

to  exercise  diligence  to  discover  the  falsity  of  a  such  representations. 
In  the  absence  of  knowledge  to  the  contrary  he  may  rely  and  act  upon 
such  statements.     Western  C.  P.  d  Organ  Co.  v.  Anderson,  613. 

2.  To  grant  relief  against  false  statements  it  is  not  necessary  that  the  party 

making  them  should  know  that  they  were  false.    Id. 

Family. 

Composed  of  brother  and  sister.     See  Homestead,  1. 

Fellow  Servants. 

What  constitutes  operation  of  a  car.     See  Master  and  Servant,  16, 
Constitutionality  of  act.     See  Mauler  and  Servant,  17. 
Act  of  vice  principal.     See  Master  and  Servant,  20. 
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Findings  of  Fact. 

Failure  to  except.     See  Practice  on  Appeal,  5. 

Error   in.     See   Practice  on  Appeal,   9. 

Setting  out  evidence.     See  Practice  on  Appeal,  IS. 


Fire. 


Escaping  from  locomotive  engine.     See  Burden  of  Proof,  7. 


Foreclosure. 

Parties  to  suit  against  the  State.    See  Parties,  2. 

Foreign  Corporation. 

1.  Where  in  a  suit  by  a  foreign  corporation  against  a  citizen  of  this  State 
for  the  purchase  price  of  machinery,  there  was  nothing  in  the  plead- 
ing of  plaintiff  or  proof  adduced  to  show  that  the  plaintiff  was  trans- 
acting business  in  this  State,  it  was  not  necessary  for  the  plaintiff  to 
allege  and  prove  that  it  had  a  permit  to  do  business  in  this  State. 
Heisig  Rice  Co.  v.  Fairbanks  Morse  d  Co.,  383. 

Foreign  Law. 

1.  Evidence  considered  and  held  not  sufficient  to  prove  the  law  of  the  Terri- 

tory of  Arizona,  as  to  the  recovery  of  damages  for  merely  mental 
suffering,  to  differ  from  that  recognized  by  the  courts  of  Texas.  West- 
ern U.  Tel.  Co.  v.  8lo88}  153. 

2.  Where  foreign  statutes  and  decisions  were  introduced  in  evidence,  but  are 

only  referred  to  and  not  copied  in  the  statement  of  facts,  the  Appellate 
Court  can  not  examine  them  to  determine  their  effect  as  proof  of  the 
foreign  law,  but  must  assume  that  they  would  support  the  finding  of 
the  court.    Id. 

Forfeiture.    * 

Waiver  by  acceptance  of  premium.    See  Insurance,  Accident,  2. 
Of  school  land  by  abandonment.     See  School  Land,  2-4. 

Fraud. 

In  procurement  of  deed.     See  Burden  of  Proof,  S. 
Laches  in  asserting.     See  Limitation,  10. 
Property  recovered  by.     See  Parties,  3. 
Attacking  grant  for.     See  Patent,  1. 

1.  Where  the  sale  of  property  was  induced  by  fraudulent  representations  the 

vendor  may  revoke  and  reclaim  the  property;  a  purchaser  from  the 
first  vendee  who  Jook  it  for  a  debt  and  with  notice  of  the  fraud  can 
not  avoid  such  claim  though  he  was  a  bona  fide  creditor  and  the 
property  taken  by  him  was  not  in  excess  of  his  debt.  Parlin  d  Oren- 
dorff  Co.  v.  Glover,  93. 

2.  Pleading  considered  and  held  to  state  a  good  cause  of  action  for  revoca- 

tion of  a  sale  and  recovery  back  by  the  vendor  of  the  property  sold, 
because  of  fraud  by  the  purchaser.    Id. 

Fraudulent  Conveyance. 

1.  S.,  an  insolvent  debtor,  recovered  a  judgment  for  $3,000  against  a  railroad 

company;  on  the  same  day  the  judgment  was  rendered  he  transferred 
his  entire  interest  in  the  judgment  to  his  attorney  in  the  railroad  case; 
this  was  done  upon  the  suggestion  of  said  attorney  and  for  the  avowed 
purpose  of  preventing  any  of  the  other  creditors  of  S.  from  getting 
the  money;  S.  was  indebted  to  the  attorney  in  the  sum  of  $1,800  for 
attorney's  fee  and  advances,  and  the  remaining  $1,200  was  for  the 
purchase  money  of  a  home  conveyed  to  S.  by  his  said  attorney  on  the 
same  day.  Held,  the  transaction  was  valid  as  against  a  garnishing 
creditor  of  S.     Thompson  v.  International  d  O.  N.  R.  Co.,  285. 

2.  A  disposition  of  property  subject  to  execution  by  a  debter  for  the  purpose 

of  acquiring  a  homestead  is  not  a  fraud  upon  creditors.    Id. 
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3.  Where  a  sale  of  a  stock  of  merchandise  is  fraudulent  and  void  as  to 

creditors,  but  an  actual  sale  as  between  the  vendor  and  vendee,  and 
the  stock  is  replenished  by  the  vendee  with  the  proceeds  of  the  sale 
of  such  stock,  a  defrauded  creditor  may  levy  an  execution  or  attach- 
ment only  upon  the  identical  articles  which  the  vendee  received  under 
the  fraudulent  conveyance.  It  is  otherwise  where  the  sale  is  only  a 
sham  and  not  intended  to  pass  the  title  from  the  vendor  to  the  ven- 
dee.    Quyton  v.  Chosen,  354. 

4.  Where  the  sale  of  a  stock  of  merchandise  is  fraudulent  as  to  creditors 

and  the  vendee  with  notice  of  the  fraud  converts  the  proceeds  of  the 
property,  a  creditor  may  have  a  remedy  by  direct  proceeding  against 
the  vendee  for  the  value  of  the  property  so  converted.    Id. 

Fright 

Of  horses  by  railway.    See  Negligence,  15,  11,  22,  99,  hO, 
Causing  physical  injury.     See  'Negligence,  36, 

Gaming. 

Contract  in  cotton  futures.    See  Contract,  6\  7. 

Garnishment. 

1.  Where  a  garnishee  has  in  his  possession  property  of  a  debtor  pledged  with 
the  garnishee  by  the  debtor  to  secure  the  faithful  performance  of  a 
contract  existing  between  the  garnishee  and  the  debtor,  and  the  gar- 
nishee unlawfully  and  without  just  cause  declares  the  contract  termi- 
nated and  the  pledged  property  forfeited  to  himself,  the  garnishing 
creditor  has  the  same  rights  against  the  garnishee  as  the  debtor  would 
have  and  is  entitled  to  judgment  for  the  value  of  the  pledged  property 
appropriated  by  the  garnishee.    Guffey  Pet,  Co.  v.  Nearn,  192. 

Grant. 

Identifying  calls  on  ground.    See  Boundaries,  1. 

Habeas  Corpus. 

To  obtain  custody  of  child.    See  Minor,  1. 

Harmless  Error. 

1.  The  admission  of  hearsay  testimony  is  rendered  harmless  when  competent 

testimony  to  the  same  effect  is  afterwards  introduced.  Berry  v.  Joiner, 
461. 

2.  Admission  of  evidence  was  harmless,  if  erroneous,  where  the  same  facta 

were  established  by  other  and  uncontroverted  proof.  Gulf,  C.  <£  8.  F. 
Ry.  Co.  v.  Belton  Oil  Co.,  44. 

3.  The  admission  of   improper  testimony  as  to  an  uncontroverted  fact  is 

harmless  error.     Chew  v.  Jackson,  656. 

4.  The  admission  of  improper  evidence  was  not  ground  for  reversal  where 

the  trial  was  before  the  court  without  a  jury  and  there  was  other  suffi- 
cient evidence  upon  the  point  to  which  it  was  addressed.  St.  Louis 
&  8.  F.  Ry.  Co.  v.  Watktns,  321. 

5.  The  introduction  of  improper  testimony  which  is  at  once  withdrawn  by 

counsel  and  excluded  by  the  court,  is  not  reversible  error  in  the  ab- 
sence of  anything  to  indicate  that  the  jury  were  influenced  by  it.  Gal- 
veston, H.  d  8.  A.  Ry.  Co.  v.  Still,  169. 

6.  An  erroneous  charge  was  harmless  error  when  it  applied  to  a  state  of 

facts  or  phase  of  the  case  which  the  jury  by  their  verdict  found  did 
not  exist.    Id. 

Heirs. 

Citing  by  publication.     See  Citation,  3. 
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Homestead. 

Purchased  by  debtor.     See  Fraudulent  Conveyance,  1,  2. 

1.  A  brother  and  sister  living  together  on  premises  owned  by  them  in  com- 

mon may  constitute  a  family  such  as  will  support  a  claim  of  home- 
stead rights  therein,  where  the  evidence  shows  a  moral  obligation  of 
the  one  to  support  and  a  corresponding  state  of  dependence  by  the 
other.     Drought  &  Co.  v.  Btallworth,  159. 

2.  A  homestead  once  so  established  as  to  embrace  an  entire  block  is  not 

necessarily  abandoned  as  to  certain  lots  therein  by  the  erection  and 
renting  of  houses  upon  them.  Evidence  as  to  temporary  intent  in 
such  erection  and  renting,  as  to  the  relations  of  the  tenants  by  service 
to  the  family,  and  partial  use  of  the  premises  by  the  family  while 
rented,  held  to  support  a  finding  against  the  theory  that  homestead 
was  abandoned.    Id. 

3.  When  a  business  homestead  ceases  to  be  used  as  a  place  of  business  by 

the  head  of  a  family  it  loses  its  homestead  character  and  is  subject 
to  partition.     Morris  v.  Morris,  60. 

4.  The  wife,  having  a  substantial  interest  in  the  homestead,  has  the  right 

and  the  power  to  procure  a  third  person  to  take  up  vendor's  lien  notes 
on  the  same,  and  to  contract  that  he  should  be  subrogated  to  the  rights 
of  the  vendor,  and  this,  without  the  concurrence  of  her  husband.  Mer- 
gele  v.  Feliw,  55. 

5.  In  a  suit  to  cancel  a  mortgage  upon  the  homestead  the  defendant  may 

have  personal  judgment  for  such  indebtedness  as  may  be  due  by  the 
plaintiff  not  barred  by  limitation,  but  no  lien  should  be  fixed  upon  the 
1  homestead  except  for  such  indebtedness  as  the  homestead  may  be  law- 

fully subjected  to.     Openshaw  v.  Rickmeyer,  508. 

6.  Where  a  husband  and  wife  execute  an  absolute  deed  to  a  part  of  their 

homestead,  intending  it  as  a  mortgage,  a  purchaser  of  the  same  from 
the  grantee  or  mortgagee  for  a  valuable  consideration  without  notice 
of  the  facts,  will  take  title  to  the  same  as  against  the  husband  and 
.  wife.    Brown  Hdw.  Co.  v.  Catrett,  047. 

Husband  and  Wife. 

Rents  of  wife's  separate  property.    See  Community  Property,  1, 

Discharge  of  liens  on  homestead.    See  Homestead,  4. 

Suit  by  wife  before  marriage.    See  Parties,  1. 
1.  Where  the  evidence  tended  to  show  that  the  husband  had  permanently 
abandoned  the  wife  at  the  time  of  his  death,  charges  as  to  the  right 
of  the  wife  to  recover  considered,  and  approved.     Citizen's  Telephone 
Co.  of  T.  v.  Thomas,  %\. 

Illegal  Contract. 

Dealing  in  cotton  futures.    See  Contract,  6,  7. 

Impeachment. 

Testing  memory  of  witness.     See  Evidence,  Jfi. 
Disreputable  habits  of  witness.     See  Evidence,  50. 
Reading  former  testimony.     See  Evidence,  51. 

Improvements. 

Right  to  recover  for.    See  Resulting  Trust,  S. 

Independent  Contractor. 

Negligence  of.     See  Master  and  Servant,  1. 

Innocent  Purchaser. 

Under  deed  intended  as  mortgage.  See  Homestead,  6. 
1.  A  purchaser  for  a  valuable  consideration  without  notice  of  a  prior  unre- 
corded deed,  if  the  deed  to  him  does  not  in  terms  convey  the  land 
itself,  but  only  the  right,  title,  interest  and  claim  of  his  vendor,  is 
not  entitled  to  the  benefit  of  that  provision  of  article  4640  of  the 
Revised   Statutes,  which  declares  such   prior  conveyance  to  be  void 
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as  to  "all  .  .  .  subsequent  purchasers  for  valuable  consideration 
without  notice."  Deed  held  to  be  a  quitclaim  deed.  Hunter  v.  East- 
ham,  05  Texas,  648,  followed.     Woody  v.  Strong,  256. 

Injunction. 

1.  When  the  facts  are  such  that  the  maker  of  a  note,  if  sued  upon  the  same, 
could  defend  on  the  ground  that  the  face  of  the  note  called  for  a 
larger  amount  than  the  maker  owed,  or  that  the  note  was  entitled  to 
a  credit,  the  same  facts  would  warrant  affirmative  relief  by  injunction 
to  prevent  the  sale  of  the  note  by  the  holder.     Neal  v.  Whitlock,  457. 

Insanity. 

As  disability  entitling  to  benefit.     See  Insurance,  Life,  4,  5. 

Instructions  to  Juries. 

Escape  of  fire  from  locomotives.    See  Burden  of  Proof,  7. 
Embraced  in  general  charge.    See  Carriers  of  Passengers,  8. 
Degree  of  care  required.     See  Carriers  of  Passengers,  10,  11. 
Peremptory  charge  unwarranted.     See  Carriers  of  Passengers,  20;  Negli- 
gence, 23. 
Peremptory  charge  warranted.     See  Conversion,  1. 
Controlling  effect  of  evidence.    See  Evidence,  8. 
On  facts ,  found  not  to  exist.     See  Harmless  Error,  6. 
In  alternative.     See  Master  and  Servant,  25;  Negligence,  5. 
On  causal  connection.    See  Negligence,  9. 
Alternative  requested  charges.    See  Negligence,  16. 
On  contributory  negligence.    See  Negligence,  21. 
Requested  by  party  not  appealing.     See  Practice  on  Appeal,  7. 
When  not  reviewed.     See  Statement  of  Facts,  1. 

1.  A  charge  requiring  a  jury  in  a  civil  case  to  be  "satisfied"  from  the  evi- 

dence before  finding  upon  an  issue  is  properly  refused.  Western  C.  P. 
&  Organ  Co.  v.  Anderson,  514. 

2.  In  a  suit  for  personal   injuries  received  while  attempting  to  board   a 

street  car,  charge  considered  and  held  not  obnoxious  to  the  objection 
that  it  assumed  the  existence  of  certain  facts.  El  Paso  Elec.  Ry.  Co. 
v.  Furber,  348. 

3.  Where  the  evidence  was  conflicting  as  to  the  length  of  time  plaintiff  would 

have  been  with  his  sick  child  before  it  became  unconscious,  but  for  the 
delay  in  delivering  the  telegram  in  question,  it  was  error,  because  upon 
the  weight  of  the  evidence,  for  the  court  in  its  charge  to  assume  that 
but  for  such  delay  the  plaintiff  would  have  been  with  his  child  a  certain 
length  of  time.  In  a  case  such  as  this,  where  the  law  in  a  large 
measure  commits  to  the  common  sense  and  sound  discretion  of  the  jury 
the  amount  of  damages  to  be  assessed,  it  must  affirmatively  appear  that 
the  error  was  harmless,  else  the  judgment  will  be  reversed.  Western  V. 
Tel.  Co.  v.  DeAndra9  395. 

4.  It  is  error  for  the  court  in  submitting  certain  theories  of  the  evidence 

on  which  the  defendant  would  not  be  liable  to  ignore  other  theories  on 
which  the  defendant  would  be  liable,  notwithstanding  the  finding  of 
the  jury  for  the  defendant  on  the  theories  submitted.  Johnson  v.  Teams 
d  Q.  Ry.  Co.,  147. 

5.  It  is  improper  for  the  court  in  its  charge  to  repeat  an  issue  so  often  as 

to  give  the  same  undue  prominence.    Id. 

6.  Where  the  evidence  upon  an  issue  is  undisputed  the  court  might  instruct 

the  jury  peremptorily  upon  the  issue.     Heirs  of  Beale  v.  Johnson,  119. 

7.  Charge  held  not  to  assume  the  fact  that  plaintiff  was  a  passenger  on 

defendant's  train,  but  to  leave  the  question  to  the  jury.  International 
&  O.  N.  R.  Co.  v.  Tasby,  416. 

8.  Appellant  should  have  requested  more  specific  instructions  to  entitle  him 

to  complain  of  a  charge  not  full  nor  positively  erroneous.  Western  U. 
Tel.  Co.  v.  Cook,  87. 

9.  A  requested  charge  is  properly  refused  where  it  ignores  an  issue  of  fact 
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which  would  alter  the  conclusion  to  be  drawn  from  the  facts  on  which 
it  is  based.    Id. 

10.  There  was  no  error  in  refusing  requested  instructions  on  subjects  fully 

and  properly  covered  by  the  court's  charge.     Id. 

11.  The  giving  or  refusal  of  requested  instructions  can  not  be  considered  on 

appeal  unless  the  action  of  the  trial  judge  concerning  the  same  be 
noted  thereon  and  signed  by  him.  Notations  upon  the  margin  of  the 
transcript  by  the  clerk  can  not  be  given  any  effect.  Galveston,  H. 
&  8.  A.  Ry.-Co.  v.  Worcester,  501. 

12.  Where,  in  a  suit  for  personal  injuries,  the  trial  court  submits  the  case  in 

substantial  accordance  with  the  allegations  of  the  petition,  the  defend- 
ant should  request  more  specific  instructions  if  it  deems  the  charge 
too  general.     Galveston,  H.  d  8.  A.  Ry.  Co.  v.  Parish,  493. 

13.  A  requested  instruction  which  ignores  an  important  issue  in  the  case  is 

properly  refused.     Houston  d  T.  C.  R.  Co.  v.  Rutland,  621. 

14.  It  is  proper  to  refuse  a  requested  instruction  where  the  principle  embraced 

is  covered  by  the  charge  drawn  by  the  court.  Belton  d  T.  T.  Co.  v. 
Henry,  272. 

15.  A  charge  which  otherwise  might  have  permitted  consideration  of  elements 

of  damage  alleged  but  not  proved,  was  cured  by  giving  a  requested 
instruction  excluding  them  from  consideration.  Houston  d  T.  C.  R. 
Co.  v.  Davis,  212. 

16.  The  giving  a  requested  instruction  submitting  an  hypothesis  under  which 

plaintiff  might  recover  did  not  cure  the  error  in  the  main  charge  which 
affirmatively  excluded  consideration  of  such  state  of  facts  as  a  ground 
for  recovery.     Smith  v.  International  d  O.  N.  R.  Co.,  82. 

17.  Refusal  of  requested  instructions  was  proper  where  the  same  subject  is 

covered  by  the  charge  given;  or  where  the  charge  asked  ignores  a 
ground  of  recovery  which  should  be  submitted.  Houston  d  T.  C.  R. 
Co.  v.  Anglint  41. 

18.  In  case  of  one  injured  upon  a  railway  track  running  along  a  public  street 

but  not  at  its  intersection  with  another,  the  reference  to  the  point  of 
injury  as  the  "crossing,"  in  the  charge,  would  be  understood  as  the 
point  where  plaintiff  crossed  defendant's  track,  and  was  not  mislead- 
ing.   Id. 

19.  The  use  of  the  words  "by  reason  of"  instead  of  the  form  "as  the  direct 

or  proximate  result  of"  in  a  charge,  was  not  liable  to  misunderstanding 
on  the  subject  of  causal  connection  between  negligence  and  injury.    Id. 

20.  A  special  charge  given  at  the  instance  of  one  defendant  which  instructs 

a  verdict  for  such  defendant  on  a  given  state  of  facts,  can  not  be  com- 
plained of  by  a  codefendant  on  the  ground  that  said  charge  should 
have  instructed  a  verdict  for  both  defendants  when  the  verdict  was 
against  both  defendants.    Consolidated  K.  C.  8.  d  R.  Co.  v.  Binkley,  100. 

21.  While  a  charge  upon  the  burden  of  proof  may  not  have  been  required  in 

a  given  case,  still  where  it  appears  from  the  charge  as  a  whole  that 
the  jury  could  not  have  been  misled  by  it  it  is  not  reversible  error. 
Burton  Lumb.  Corp.  v.  City  of  Houston,  363. 

22.  Ordinarily  a  case  will  not  be  reversed  for  the  giving  of  a  charge  at  the 

request  of  the  defendant  when  the  plaintiff  recovers.  St.  Louis,  8.  F. 
d  T.  Ry.  Co.  v.  Nance,  394. 

23.  A  party  has  a  right  to  have  the  issues  raised  by  his  pleadings  specially 

presented  and  submitted,  and  this,  although  the  court  has  already  sub- 
mitted the  issues  in  general  terms  in  its  main  charge.  Rambie  v.  San 
Antonio  d  O.  R.  R.t  422. 

24.  Where  the  facts  supporting  a  defense  are  undisputed  only  the  defendant 

can  complain  of  such  facts  being  submitted  as  an  issue.    Id. 

25.  The  use  of  the  word  "accident"  by  the  court  in  its  charge  is  not  neces- 

sarily misleading  as  tending  to  cause  the  jury  to  believe  that  the  in- 
juries were  not  the  result  of  defendant's  negligence.    Id. 

26.  In  a  suit  for  personal  injuries  received  while  alighting  from  a  passenger 

coach  it  was  not  error  for  the  court  to  give  a  special  charge  to  the 
effect  that  plaintiff  was  not  entitled  to  recover  unless  it  was  shown 
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by  a  preponderance  of  the  evidence  that  defendant  was  negligent,  al- 
though the  court  had  in  its  main  charge  instructed  the  jury  that  the 
burden  of  proof  was  upon  the  plaintiff  to  establish  by  a  preponderance 
of  the  evidence  the  material  allegations  of  his  petition.    Id. 

27.  Charges  on  the  law  governing  the  cases  respectively  of  a  passenger  injured 

in  leaving  a  train  in  motion  by  jumping  off,  falling  off,  or  being  pushed 
off  by  the  train  porter,  considered  and  held  not  inconsistent  nor  er- 
roneous.   International  &  G.  N.  R.  Co.  v.  Hugen,  327. 

28.  A  theory  of  the  case  should  not  be  given  undue  prominence  by  repeated 

charges.  One  whose  requested  instruction  on  a  certain  hypothesis  has 
been  given,  is  not  entitled  to  complain  of  the  refusal  of  a  later  charge 
asked  on  the  same  subject  and  made  more  specific.    Id. 

29.  In  a  suit  for  personal  injuries  the  plaintiff  alleged,  in  substance,  that  he 

was  thrown  from  a  moving  handcar  by  the  negligence  of  his  fellow 
servants  in  operating  the  same;  the  defendant  replied  that  plaintiff 
fell  from  the  car  in  an  effort  to  catch  his  hat  which  was  about  to 
blow  off.  The  court  correctly  charged  the  jury  that  before  they  could 
find  for  the  plaintiff  they  must  believe  from  a  preponderance  of  the 
evidence  that  plaintiff  was  injured  in  the  manner  alleged  by  him.  In 
another  paragraph  of  the  charge  the  jury  were  told  that  if  they  be- 
lieved from  a  preponderance  of  the  evidence  that  plaintiff  was  injured 
in  the  manner  alleged  by  defendant  he  was  not  entitled  to  recover. 
Held,  the  charges  were  contradictory  and  confusing  as  to  where  the 
preponderance  of  the  evidence  should  lie  upon  the  issue  of  the  negli- 
gence of  the  defendant.    Qulf,  C.  d  8.  F.  Ry.  Co.  v.  Netoson,  562. 

30.  In  a  suit  against  a  railroad  company  for  damages  because  of  an  assault 

by  the  company's  porter  the  court  charged  the  jury  that  in  estimating 
the  damages  they  should  take  into  consideration  the  physical  pain  suf- 
fered by  the  plaintiff  and  also  the  "mental  pain  and  humiliation"  suf- 
fered by  him.  Held,  that  the  charge  was  not  susceptible  of  the  con- 
struction and  could  not  have  been  understood  by  the  jury  as  authoriz- 
ing a  recovery  for  both  mental  pain  and  for  humiliation  as  constituting 
separate  and  distinct  items  of  damage.  Galveston,  H.  <£  8.  A.  Ry.  Co.  v. 
Bean,  52. 

31.  In  a  suit  for  personal  injuries  a  charge  which  authorized  a  recovery  for 

the  time  plaintiff  was  confined  and  unable  to  work  and  also  for  his 
diminished  capacity  to  earn  money,  without  limiting  the  latter  to  the 
time  succeeding  the  period  of  confinement,  is  erroneous  as  allowing  a 
double  recovery.    Ft.  Worth  &  R.  G.  Ry.  Co.  v.  Morris,  596. 


Insurance,  Accident. 

1.  In  a  suit  upon  an  accident  insurance  policy,  wherein  by  certain  clauses 

the  company  was  exempted  from  liability  in  certain  contingencies,  it 
was  not  necessary  for  plaintiff  to  set  out  such  clauses  and  deny  the 
occurrence  of  the  contingencies.  This  was  matter  of  defense  to  be 
pleaded  by  defendant.     Continental  Cos.  Co.  v.  Jennings,  14. 

2.  Where  by  the  terms  of  an  insurance  policy  the  company  has  the  right  to 

declare  the  policy  forfeited  for  nonpayment  of  the  premiums  but  fails 
to  do  so,  and  afterwards  accepts  past  due  premiums,  such  acceptance  is 
a  waiver  of  the  right  to  forfeit.  Evidence  considered,  and  held  to  show 
a  waiver  of  the  right  to  forfeit  under  the  policy.    Id. 

3.  The  policy  of  insurance  provided  that  the  amount  of  insurance  should  be 

scaled  if  injury  resulted  from  voluntary  exposure  by  the  insured  to 
unnecessary  and  obvious  dangers.  The  death  of  the  insured  was  caused 
by  falling  from  a  tree  while  gathering  pecans.  Whether  or  not  the 
insured  was  violating  the  terms  of  the  policy,  or  was  acting  as  a  man 
of  ordinary  prudence  was  a  question  of  fact  for  the  jury.    Id. 

4.  The  fact  that  in  giving  notice  of  injury  and  cause  o'f  death  the  beneficiary 

made  a  false  statement  as  to  the  manner  and  cause  of  death  will  not 
relieve  the  company  from  liability  if  it  was  responsible  under  the  true 
facts.    Id. 
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1.  While  it  is  true  that  in  an  ordinary  life  insurance  policy  the  beneficiary 

named  has  a  vested  interest  which  the  insured  can  not  divest,  still  this 
rule  does  not  obtain  where  the  right  to  change  the  beneficiary  or  to 
assign  the  policy  is  expressly  reserved  to  the  insured  in  the  contract 
of  insurance.     McNeil  v.  Chinn,  551. 

2.  The  forms  prescribed  in  a  policy  of  insurance  for  an  assignment  of  the 

same  or  for  a  change  in  the  beneficiary  are  intended  for  the  protection 
of  the  insurer  alone  and  may  be  waived  by  it,  and  therefore,  in  the 
absence  of  objection  by  the  insurer,  an  instrument  which  clearly  ex- 
presses the  intention  of  the  insured  to  assign  the  policy  and  change  the 
beneficiary,  although  not  executed  in  the  prescribed  form  and  manner, 
will  be  enforced.    Id; 

3.  An  applicant  for  membership  in  a  local  camp  of  Woodmen  of  the  World 

had  been  duly  elected  and  initiated  and  had  conformed  to  all  the  require- 
ments of  the-  Order,  entitling  him  to  a  benefit  certificate,  but  through 
the  negligence  of  the  Sovereign  Gamp  the  certificate,  although  issued, 
failed  to  be  delivered  to  him  before  his  death.  Held,  the  beneficiary  was 
entitled  to  the  benefit,  notwithstanding  a  provision  in  the  constitution  of 
the  Order  that  the  liability  of  the  Order  should  not  begin  until  the 
benefit  certificate  was  delivered  to  the  member  in  person.  Sovereign 
Camp,  W.  of  W.  v.  Dees,  318. 

4.  Where  by  the  terms  of  a  certificate  of  membership  in  a  fraternal  benefit 

society  one  of  the  contingencies  upon  which  the  benefit  is  payable  is  the 
insanity  of  the  insured,  the  condition  of  insanity  to  be  adjudged  by  the 
courts,  such  adjudication  is  a  necessary  condition  precedent  to  the 
right  of  recovery.     Knipp  v.  United  Benev.  Assn.,  357. 

5.  By  the  expression  in  a  benefit  certificate  "insanity  adjudged  by  the  courts" 

is  meant  such  unsoundness  of  mind  as  would  authorize  an  adjudication 
of  the  insured's  mental  status  by  the  Probate  Court,  either  for  the 
purpose  of  appointing  a  guardian  of  his  person  or  estate  or  for  his 
confinement.    Id. 

Intent 

That  draft  should  transfer  debt.    See  Assignment,  2. 

Interest. 

As  part  of  damage'      See  Amount  in  Controversy,  1;  Damages,  5, 

Interstate  Commerce. 

By  corporation  of  another  state.     See  Foreign  Corporation,  1. 

Judgment. 

Presumption  in  favor  of.     See  Citation,  1,  2. 

Presumption  on  collateral  attack.     See  Citation,  4. 

Title  by  estoppel.     See  Estoppel,  1 

Control  of  court  over  during  term.    See  New  Trial,  i. 

When  final.     See  Receivers,  1. 

Matters  concluded  by.    See  Res  Adjudicata,  i-4« 

1.  It  is  not  necessary  that  the  judgment  should  provide  for  the  issuance  of 

an  alias  execution.     Weddington,  Receiver,  v.  Carver,  68. 

2.  A  final  judgment,  after  the  expiration  of  the  term  at  which  it  was  ren- 

dered, can  only  be  attacked  by  an  original  suit  or  bill  of  review  for 
that  purpose.     M alone,  Receiver,  v.  Johnson,  604. 

3.  In  a  suit  on  a  promissory  note  in  Justice  Court  defendant  interposed  no 

defense  except  to  tender  the  amount.  A  judgment  in  his  favor  for 
costs  was  void  as  being  without  pleading  to  support  it,  and  execution 
thereon  could  be  enjoined.    Stanley  v.  King,  415. 

4.  It  was  not  permissible  to  render  judgment  in  favor  of  the  defendant  in 

a  suit  of  trespass  to  try  title,  on  his  plea  in  reconvention  asking  for 
a  divestiture  of  plaintiff's  title,  for  all  the  land  sued  for  by  plaintiff, 
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unless  the  tract  to  which  defendant  showed  title  was  proved  to  include 
all  that  plaintiff  sued  for.  McDonald  v.  Downs,  216. 
6.  Where,  in  a  suit  against  two  defendants,  the  court  instructs  a  verdict 
in  favor  of  one,  and  the  jury  finds  against  the  other  defendant  and  a 
verdict  is  returned  accordingly,  but  the  judgment  makes  no  disposi- 
tion of  the  defendant  in  whose  favor  the  verdict  was  returned  the  trial 
court  had  the  power,  pending  appeal,  upon  proper  motion  and  notice 
to  enter  judgment  nunc  pro  tunc  disposing  of  all  the  defendants  in 
accordance  with  the  verdict,  and  the  judgment  thus  entered  became  in 
contemplation  of  law  the  judgment  as  originally  entered.  The  correc- 
tion of  the  judgment  was  also  permissible  under  the  statute.  El  Paso 
d  N.  E.  R.  Co.  v.  Campbell,  231. 

6.  After  the  expiration  of  the  term  a  judgment  rendered  during  the  term  is 

final  and  conclusive  of  the  rights  of  the  parties,  and  can  only  be  vacated 
by  a  direct  proceeding  for  that  purpose  upon  equitable  grounds.  Harry 
Bros.  Co,  v.  Thompson  Davis  Power  Co.,  189. 

7.  At  the  instance  of  certain  creditors  a  receiver  was  appointed  by  the  Dis- 

trict Court  for  an  insolvent  corporation;  prior  to  such  appointment 
another  creditor  had  sued  in  the  County  Court  and  attached  a  part  of 
the  assets  of  the  corporation;  the  receiver  applied  to  the  District  Court 
for  an  order  requiring  the  sheriff  to  turn  over  to  him  the  attached 
property,  which  application  was  referred  to  a  master  in  chancery;  the 
attaching  creditor  appeared  before  the  master  and  claimed  a  superior 
lien  to  the  attached  property;  the  master  reported  that  the  attached 
property  should  be  turned  over  to  the  receiver  to  be  sold  by  him,  and 
that  the  attaching  creditor  should  intervene  in  the  receivership  pro- 
ceedings; this  report  was  approved,  and  an  order  made  directing  all 
persons  having  claims  against  the  corporations  to  intervene;  in  the 
receivership  suit  the  master,  after  due  notice  to  all  persons  having 
claims  against  the  corporation,  reported  that  the  plaintiffs  in  that  suit 
were  entitled  to  a  first  lien  upon  the  assets  of  the  corporation  and 
his  report  was  made  the  final  judgment  of  the  court,  and  the  property 
ordered  sold  and  distributed;  at  a  subsequent  term,  but  before  the 
distribution  of  the  proceeds  of  sale  by  the  receiver,  the  attaching  cred- 
itor filed  a  pleading  in  the  receivership  suit  in  the  District  Court  show- 
ing that  his  attachment  lien  had  been  foreclosed  in  the  County  Court 
and  praying  that  its  judgment  be  given  priority  over  the  claims  of 
all  other  creditors;  this  prayer  was  granted  by  the  District  Court 
without  any  order  setting  aside  its  former  judgment  and  without  notice 
to  other  creditors.  Held,  that  by  the  pleading  filed  by  the  attaching 
creditor  in  answer  to  the  application  of  the  receiver  to  have  the  attached 
property  turned  over  to  him,  the  attaching  creditor  made  itself  a  party 
to  the  receivership  proceedings  and  the  judgment  therein  at  a  former 
term  was  conclusive  of  its  rights.  Its  remedy  was  by  appeal  therefrom. 
Id, 

Jurisdiction. 

Interest  as  part  of  damages.    See  Amount  in  Controversy,  1. 
Failure  to  object  to.    See  Change  of  Venue,  1, 

1.  A  suit  by  attachment  against  a  nonresident  for  the  conversion  of  personal 

property  may  be  maintained  in  this  State  upon  the  implied  promise 
to  pay  for  the  property  converted.     Hitson  v.  Hurt,  360. 

2.  An  office  of  profit  is  property,  and  may  be  sued  for  as  any  other  property, 

and  the  alleged  value  of  the  office  determines  the  jurisdiction  of  the 
court.     Harris  v.  Williamson,  65. 

3.  Where  in  a  suit  for  an  office  and  its  fees  it  was  alleged  that  the  value 

of  the  office  was  $400  the  District  Court  had  no  jurisdiction  of  the 
suit.     Id. 

4.  It  is  only  when  the  allegation  as  to  amount  in  controversy  is  fraudulently 

made  for  the  purpose  of  conferring  jurisdiction  that  the  jurisdiction 
of  the  court  can  be  successfully  attacked.  Western  C.  P.  d  Organ  Co, 
v.  Anderson,  514. 
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Jurort. 

1.  It  is  within  the  discretion  of  the  trial  judge  to  refuse  to  permit  a  juror  to 
be  sworn  as  a  witness.  See  circumstances  under  which  it  is  held  that 
such  discretion  was  properly  exercised.  International  &  Q.  N.  R.  Co, 
v.  Foster,  334. 

Jnttioe  Court. 

Appeal  from.    See  Practice  on  Appeal,  17. 

Knowledge. 

Essential  to  ratification.     See  Agency,  6, 

!  Laborer's  Lien. 

1.  A  sale  of  only  a  part  of  the  property  of  a  railroad  company  upon  which 
a  railroad  laborer's  lien  has  been  foreclosed,  is  not  void.  There  is 
no  statute  so  declaring.  Articles  3313  and  4563,  Revised  Statutes,  con- 
strued.   Weddington,  Receiver,  v.  Carver,  68. 

Laohes. 

In  application  to  correct  record.    See  Certiorari,  1. 

Land. 

Depriving  of  lateral  support.     See  Limitation,  5. 
1.  The  right  of  a  landowner  to  lateral  support  by  the  soil  of  an  adjoining 
proprietor  is  absolute,  and  not  limited  by  a  right  of  such  proprietor  to 
construct  ditches,   in   reasonable  use  of  his  own  land,  to  protect  it 
from  surface  water.    Simon  v.  Nance,  480. 

Landlord  and  Tenant. 

Possession  accepted  as  tenant.    See  Trespass  to  Try  Title,  1. 

1.  In  a  suit  of  trespass  to  try  title,  wherein  the  defendant  asserted  title  to 
the  land  in  controversy  by  limitation,  evidence  considered,  and  held 
sufficient  to  support  a  finding  by  the  jury  that  the  defendant  entered 
upon  the  land  as  plaintiff's  tenant.     Berry  v.  Jagoe,  6. 

2.  A  tenant  can  not  dispute  his  landlord's  title,  and  in  trespass  to  try  title 
a  tenant  will  not  be  allowed  to  show  as  a  defense  that  his  landlord 
had  no  title.    Id. 

3.  The  mere  fact  that  a  tenant  holds  over  the  rented  premises  after  the  ex- 
piration of  the  term  does  not  raise  a  conclusive  presumption  that  he 
holds  under  the  terms  of  the  expired  contract.  This  presumption  is 
one  of  fact  and  may  be  rebutted  by  proof  that  he  refused  to  do  so. 
Puckett  v.  Scott,  392. 

4.  The  landlord's  agreement  to  make  repairs  and  the  tenants  to  pay  rent 
were  not  so  independent  but  that  a  failure  of  the  former  to  comply 
which  rendered  the  premises  useless  for  the  purpose  for  which  the 
tenant  had  rented  them  would  justify  his  abandonment  of  them  and 
relieve  him  from  further  obligation  for  rent.  Vincent  v.  Central  C.  L. 
d  I.  Co.,  36. 

6.  A  plea  setting  up  failure  of  the  landlord  to  comply  with  his  undertaking 
to  repair  an  oven  on  premises  rented  for  the  purpose  of  conducting 
a  bakery,  in  answer  to  an  action  against  the  tenant  for  abandoning 
them  and  refusing  to  pay  rent,  held  to  present  a  good  defense,  the 
failure  to  make  the  repairs  beinp  alleged  to  render  the  premises  im- 
possible for  the  business  in  question.    Id. 

6.  The  tenant  did  not  lose  his  right  to  repudiate  the  contract  by  continuing 
in  possession  after  knowledge  of  the  landlord's  failure  to  comply  with 
his  agreement  to  repair,  where  such  continuance  was  at  the  landlord's 
request  and  upon  continued  promises  that  the  repairs  would  be  made. 
Id. 

7.  In  a  suit  for  the  rent  of  leased  premises  where  the  contract  of  lease  pro- 
vided that  if  the  premises  should  be  so  damaged  by  fire  as  to  be  unfit 
for  occupancy  the  lease  should  terminate,  and  the  issue  on  the  trial 
was  the  extent  of  the  damage,  evidence  as  to  the  amount  of  damages 
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claimed  by  the  landlord  and  paid  by  the  insurance  companies  was  ad- 
missible.   Meyer  Bros.  Drug  Co.  v.  Madden,  Graham  &  Co.,  74. 

8.  In  a  suit  by  a  tenant  against  his  landlord  for  a  total  breach  of  a  rental 

contract  the  proper  measure  of  damage  is  the  reasonable  market  value 
of  such  portion  of  the  crop  belonging  to  the  tenant  as  he  would  reason- 
ably be  expected  to  have  raised  upon  the  rented  premises  during  the 
term,  less  what  he  might  have  earned  after  the  breach  of  the  contract, 
and  the  expenses  of  planting,  cultivating,  gathering  and  marketing  the 
crop.     Waggoner  v.  Moore,  308. 

9.  Where  by  the  terms  of  a  rental  contract  concerning  a  storehouse  the  rent 

was  payable  monthly,  and  upon  default  in  the  payment  of  the  rent  for 
the  first  month  the  landlord  sued  the  tenant  and  recovered  judgment 
for  the  rent  of  that  month,  such  judgment  was  not  a  bar  to  a  suit  for 
subsequent  monthly  instalments  of  rent,  for  the  reason  that  the  land- 
lord's suit  was  one  based  on  the  contract,  and  not  for  damages  for 
breach  of  the  contract.  Davidson  v.  Hirsch,  631. 
10.  Where  by  the  terms  of  a  rental  contract  the  rent  is  payable  in  monthly 
instalments,  upon  default  in  the  payment  of  the  rent  and  abandonment 
of  the  premises  by  the  tenant  the  landlord  may  either  stand  on  the 
contract  and  sue  for  each  month's  rent  as  it  falls  due,  or  he  may  sue 
once  for  all  for  damages  for  breach  of  the  contract.    Id. 

Lateral  Support. 

Right  of  land  owner  to.    See  Land,  1. 
Damage  developing.     See  Limitation,  5. 

Legal  Title. 

Proof  of  equitable  rights.     See  Burden  of  Proof,  -}• 

Lex  Loot. 

Recovery  for  mental  suffering.    See  Telegraph,  I. 

Lien. 

Deed  and  notes  construed  together.    See  Deed,  7. 
Of  laborer  upon  railroad.     See  Laborer's  Lien,  1. 
Discharge  by  surety.    See  Subrogation,  1. 

Lien  Holder. 

Forfeiture  of  owners  claim.    See  School  Land,  i. 

Life  Insurance. 

See  Insurance,  Life,  1-5. 

Limitation. 

Land  held  as  tenant.    See  Landlord  and  Tenant,  1. 

As  affected  by  application  of  payments.     See  Payment,  1. 

1.  In  the  matter  of  a  claim  arising  between  partners  the  four  years'  statute 

of  limitation  applies.     Wylie  v.  Langhorne,  610. 

2.  Limitation  or  plea  of  stale  demand  can  not  run  against  the  enforcement 

of  a  resulting  trust  until  such  trust  has  been  repudiated.  Pearce  v. 
Dyess,  406. 

3.  Where  a  deed  absolute  in  form  was  in  fact  a  mortgage  limitation  against 

a  suit  to  cancel  the  same  will  not  begin  to  run  until  the  mortgage  debt 
is  paid,  or  until  the  grantee  refused  to  allow  the  grantor  to  redeem 
the  property.     Openshaw  v.  Rickmeyer,  508. 

4.  A  promise  in  a  letter  by  the  maker  of  a  note  to  pay  any  balance  remaining 

due  after  the  proceeds  of  certain  land  sales  were  credited  on  the  note, 
interrupted  the  running  of  the  statute  of  limitation,  and  the  statute 
would  not  begin  to  run  again  until  the  land  was  sold  and  the  balance 
ascertained.    Robertson  v.  Warren,  584. 

5.  Where  the  construction  of  a  ditch  by  a  landowner  upon  his  own  premises 
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afterwards,  by  the  washing  of  the  soil,  deprived  the  land  of  an  ad- 
joining proprietor  of  its  lateral  support,  limitation  ran,  not  from  the 
time  the  ditch  was  dug,  but  from  the  time  it  inflicted  the  damage. 
Simon  v.  2fanceM  480. 

6.  Plaintiff  sold  to  defendant  a  number  of  saw  logs  to  be  paid  for  upon  de- 

livery at  defendant's  mill  on  the  Neches  River;  the  logs  were  delivered 
on  January  2,  1903;  on  the  same  day  the  boom  holding  the  logs  broke 
and  the  logs  were  lost  beyond  possibility  of  recovery.  Held,  that  or- 
dinarily the  debt  would  not  be  due  until  the  defendant  had  had  a  rea- 
sonable time  to  measure  the  logs,  but  under  said  facts,  a  measurement 
being  impossible,  the  debt  became  due  on  delivery  of  the  logs,  and  a 
suit  for  their  value  instituted  on  January  3,  1905,  was  barred  by  the 
two  years'  statute  of  limitation.  Southern  P.  Lumb.  Co.  v.  Cameron 
d  Co.,  350. 

7.  Where  by  the  terms  of  a  contract  for  the  sale  and  purchase  of  saw 

logs,  the  logs  were  to  be  paid  for  upon  delivery,  the  debt  would  not  be 
due  and  limitation  would  not  begin  to  run  until  after  the  lapse  of  a 
reasonable  time  allowed  the  purchaser  to  count  and  measure  tne  logs; 
by  implication  of  law  this  was  a  part  of  the  contract;  and  the  rule 
would  not  be  affected  by  the  fact  that  the  logs  were  washed  away  and 
it  became  impossible  to  count  and  measure  them.  (Reese,  J.,  dissent- 
ing. )     Id. 

8.  In  a  suit  for  the  conversion  of  property  an  amendment  or  supplemental 

petition  which  varies  from  the  original  petition  only  in  the  allegation 
that  the  defendant  promised  to  pay  for  the  property  charged  to  have 
been  converted,  does  not  set  up  such  a  new  cause  of  action  as  will  let 
in  the  statute  of  limitation.     Hitson  v.  Hurt,  360. 

9.  The  original  petition  being  a  suit  to  recover  back  property  sold  on  the 

ground  that  the  sale  had  been  procured  by  fraud,  an  amendment  pre- 
senting a  cause  of  action  of  the  same  nature,  however  much  elaborated, 
was  not  a  new  cause  of  action  against  which  limitation  ran  after  the 
filing  of  the  original  petition.     Parlin  d  Orendorff  Co.  v.  Clover,  93. 

10.  Pleading  considered,  in  an  action  to  recover  back  money  alleged  to  be 

paid  through  mistake  or  by  fraud  of  defendant,  and  held  to  show  no 
excuse  for  not  sooner  discovering  the  fraud  or  mistake,  the  facts  being 
ascertainable  from  judgments  on  record,  and  therefore  the  action  to  be 
barred  by  limitation.    Standiford  v.  Finks,  30. 

11.  The  Act  of  the  Legislature  of  1895,  concerning  limitation  against  married 

women,  was  not  retroactive,  and  limitation  against  married  women 
did  not  begin  to  run  until  one  year  after  the  law  went  into  effect. 
Limitation  will  not  run  in  favor  of  nonresidents  or  absentees  from  the 
State  during  their  absence  even  though  such  absentee  had  tenants  in  pos- 
session of  the  land  and  paid  all  taxes  thereon.  Heirs  of  Beale  v.  John- 
son, 119. 

12.  The  Act  of  the  24th  Legislature,  general  laws  1895,  p.  230,  was  approved 

on  April  1,  1895,  but  did  not  take  effect  until  July  30,  1895.    Id. 

13.  Land  was  patented  to  the  "heirs  of  G."    At  the  time  of  G.'s  death  he  left 

surviving  him  his  mother  and  father  and  four  brothers  and  sisters; 
the  mother  and  father  were  the  heirs  of  G. ;  upon  the  death  of  the 
mother  and  father  the  title  vested  in  the  four  brothers  and  sisters;  the 
defendants  acquired  the  title  of  three  of  the  brothers  and  sisters  but 
failed  to  connect  themselves  in  any  way  with  the  title  of  the  fourth. 
Held,  that  defendants  had  neither  title  nor  color  of  title  to  said  fourth 
interest,  and  hence  the  three  years'  statute  of  limitation  did  not  apply. 
Id. 

14.  To  support  a  plea  of  limitation  it  must  appear  that  the  possession  was 

not  only  actual,  but  that  it  was  adverse.    Earnest  v.  Lake,  403. 

15.  Under  the  Act  of  1891,  an  enclosure  of  10,000  acres,  embracing  several 

tracts  belonging  to  other  parties,  is  not  such  possession  of  said  tracts 
as  would  put  the  Btatute  of  limitation  in  motion  as  to  the  same.  To 
have  this  effect  there  must  be  separation  or  segregation  of  the  land 
claimed  by  the  owner  of  the  enclosure  from  the  other  tracts,  or  actual 
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possession  or  cultivation  of  one-tenth  of  the  land  claimed.  Flack  v. 
Bremen,  473. 

16.  Under  the  ten  years'  statute  of  limitation  in  this  State  one  can  not  enter 

upon  a  survey  exceeding  in  extent  160  acres  and  by  actual  possession 
for  ten  years  of  a  small  part  thereof  and  the  maintained  assertion  of 
a  general  and  indefinite  claim  to  160  acres  thereof,  including  his  im- 
provements, become  entitled  either  to  select  160  acres  out  of  the  larger 
survey  or  have  the  court  at  the  end  of  the  limitation  period  select  it 
for  him.  The  claim  must  be  to  a  definite  tract.  Rice,  Executor,  v. 
Ooolsbee,  264. 

17.  Where  it  appeared  from  the  evidence  that  it  had  been  agreed  between  the 

plaintiff  and  the  defendant  that  the  defendant  should  continue  to  hold 
possession  of  land,  then  fenced  and  claimed  by  him,  until  at  some  time 
in  the  future  the  true  line  between  the  parties  should  be  determined  by 
them,  and  in  the  meantime  the  defendant  was  not  to  claim  the  benefit 
of  limitation,  defendant's  possession  was  not  hostile  until  the  agree- 
ment was  repudiated  by  him,  or  the  true  position  of  the  line  was  ascer- 
tained.   Crosby,  Executrix,  v.  First  Presb.  Church,  111. 

Local  Option. 

Form  of  ballot  to  be  used.    See  Elections,  1,  2. 

Location. 

Identifying  calls  on  ground.     See  Boundaries,  1. 

Kandamui. 

1.  Questioned  whether  a  court  s^puld  entertain  jurisdiction  of  a  suit  for 
mandamus  to  compel  an  officer  to  do  an  official  act,  after  the  officer's 
term  of  office  had  expired.     First  Nat.  Bk.  of  Center  v.  Rowland,  3. 

Married  Women. 

Conveyance  by.     See  Acknowledgment,  1,  2. 
Discharge  of  lien  by.     See  Homestead,  4. 
Limitation  against.     See  Limitation,  11. 

Vaster  and  Servant. 

Knowledge  of  defect  by  master.     See  Negligence,  2k. 
Negligence  of  corporation.     See  Negligence,  25. 

1.  Defendant  company  wa9  operating  a  sawmill;  for  the  purpose  of  moving 

the  lumber  from  the  mill  to  the  yard  it  had  provided  a  tramway;  it 
contracted  with  M.  to  move  the  lumber  at  so  much  per  thousand, 
M.  to  employ  and  pay  his  own  help,  the  defendant  reserving  the  right 
to  discharge  an  objectionable  person;  the  defendant  owned  and  main- 
tained the  tramway,  cars,  mules,  etc.;  M.  and  his  employes  simply  had 
the  use  of  them  in  the  performance  of  the  work,  the  defendant  directing 
when  and  how  the  work  should  be  done;  the  plaintiff  was  employed  by 
M.  and  was  injured  by  the  breaking  of  a  defective  plank  in  the  tramway 
while  driving  one  of  the  cars.  Held,  that  M.  was  not  such  an  independ- 
ent contractor  as  would  exempt  the  defendant  from  liability  to  plain- 
tiff.    Cameron  d  Co.  v.  Realmuto,  305. 

2.  An  employe  assumes  only  such  risks  as  he  had,  or  ought  to  have  had 

knowledge  of.    Id. 

3.  A   servant   who,   without   protest,   continues   in   the   employment  of  the 

master  after  he  has  learned,  or  in  the  exercise  of  ordinary  care  should 
have  learned,  of  a  defect  in  the  machinery  or  appliances  furnished  for 
his  use,  assumes  the  risk  resulting  from  such  defect.  Trinity  d  B.  V. 
Ry.  Co.  v.  Perdue,  659. 

4.  In  a  suit  for  personal  injuries  resulting  from  a  defective  coupling,  evi- 

dence reviewed  and  held  to  show  that  plaintiff  knew  of  ana,  without 
protest,  continued  to  use  the  defective  appliance,  and  hence  assumed 
the  risk  incident  to  its  use.    Id. 

5.  A  servant  is  expected  at  all  times  while  engaged  in  the  master's  business 
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to  exercise  ordinary  care  to  avoid  injuring  himself.  He  is  expected  to 
observe  the  ordinary  operation  of  the  laws  of  nature  and  must  be  held 
to  know  matters  within  the  common  observation  and  knowledge  of  a 
reasonably  prudent  man.  In  a  suit  for  personal  injuries  caused  by  a 
sprain  and  rupture  while  lifting  a  heavy  timber,  evidence  considered, 
and  held  to  justify  a  verdict  against  the  plaintiff.  Turner  v.  Missouri, 
K.  d  T.  Ry.  Co.,  050. 

6.  While,  as  a  general  rule,  it  is  not  the  duty  of  the  employer  to  warn  the 

employe  of  the  dangers  of  his  employment  unless  information  be  asked 
by  the  employe,  still  when  the  employe  is  inexperienced  and  ignorant 
of  the  dangers  incident  to  the  service  upon  which  he  is  entering  it  is  the 
duty  of  the  employer  to  inform  and  warn  him  of  the  same.  Houston 
d  T.  C.  R.  Co.  v.  Rutland,  621. 

7.  Where  the  danger  is  secret  or  abnormal  and  extraordinary  and  of  such 

a  kind  that  the  servant  can  not  be  held  chargeable  with  an  adequate 
comprehension  of  its  nature  and  extent,  or  of  the  proper  means  by 
which  to  safeguard  himself,  the  master  is  prima  facie  bound  to  instruct 
the  servant  concerning  the  same.  The  presumption  is  that  risks  of  this 
kind  are  not  known  to  the  servant,  and  the  question  as  to  the  duty  of 
the  master  is  always  for  the  jury.    Id. 

8.  In  a  suit  by  the  widow  and  children  of  a  railroad  employe  who  was  as- 

phyxiated by  the  gases  from  the  paint  with  which  he  was  painting 
the  inside  of  a  water  tank  of  a  locomotive,  evidence  considered,  ana 
held  sufficient  to  support  a  finding  by  the  jury  that  the  employer  was 
negligent  in  failing  to  instruct  said  employe  as  to  the  dangers  of  such 
employment.    Id. 

9.  A  master  is  not  liable  for  injuries  from  dangers  of  the  existence  of  which 

he  neither  knew  nor  by  the  exercise  of  ordinary  care  could  have  known. 
Id. 

10.  The  effect  of  the  Act  of  1905   (Gen.  Laws,  p.  386)  was  to  eliminate  the 

plea  of  assumed  risk  in  any  case  where  an  employe  has  an  opportunity 
before  being  injured  to  notify  his  employer,  or  superior  given  authority 
to  remedy  defects,  of  the  existence  of  »uch  defects,  and  does  notify  such 
employer  or  superior  within  a  reasonable  time.    No  such  notice  is  re- 

Suired  when  the  employer  or  superior  knows  of  the  defect.  It  also 
estroys  the  force  of  a  plea  of  assumed  risk,  where  a  person  of  ordinary 
care  would  remain  in  the  service  of  his  employer  with  knowledge  of 
such  defect  and  danger.  The  questions  arising  under  said  Act  are 
questions  of  fact  to  be  determined  by  a  jury.  El  Paso  d  8.  W.  Ry. 
Co.  v.  Foth,  275. 

11.  Where  a  fireman  was  injured  by  the  explosion  of  the  "water  glass"  upon 

the  locomotive,  it  was  a  question  of  fact  for  the  jury  to  determine 
whether  a  person  of  ordinary  care  would  have  remained  in  the  service 
of  the  defendant  company  when  he  knew  that  a  defective  water  glass 
was  being  used,  and  the  danger  attending  its  use.     Id. 

12.  Entering  or  remaining  in  the  employment  of  one  who  is  known  to  furnish 

defective  appliances  might  be  assuming  the  risks  arising  therefrom, 
but  it  would  not  be  contributory  negligence.  The  latter  is  the  doing 
of  some  such  act  or  omission  amounting  to  the  want  of  ordinary  care, 
as,  concurring  with  some  negligent  act  of  the  master,  is  the  proximate 
cause  of  the  injury  for  which  redress  is  sought.  The  first  is  an  intelli- 
gent choice,  the  latter  is  carelessness.    Id. 

13.  Whether  or  not  a  given  appliance  ( in  this  case  a  water  glass  upon  a  loco- 

motive) was  a  safe  one,  was  a  question  to  be  determined  by  a  jury  and 
not  by  the  railroad  company.  Evidence  considered,  and  held  to  sustain 
a  finding  that  the  defendant  was  guilty  of  negligence  in  failing  to  use 
an  improved  water  glass.     Id. 

14.  The  Act  of  April,  1905,  inured  to  the  benefit  of  those  already  in  employ- 

ment as  well  as  to  those  subsequently  entering  employment,  and  applied 
to  defects  in  original  construction  as  well  as  to  those  which  arose  from 
a  failure  to  keep  appliances  up  to  the  proper  standard  of  safety.    Id. 
Vol.  XLV.  Civil— 45. 


706  Index. 

Vaster  and  Servant — Continued. 

15.  The  Act  of  1905,  concerning  assumed  risks  is  constitutional.    The  Legisla- 

ture has  the  authority  to  compel  the  adoption  by  railroad  companies 
of  devices  and  appliances  for  the  protection  of  those  in  their  service; 
can  declare  that  the  doctrine  of  fellow  servants  shall  not  apply  in  cases 
arising  between  railways  and  their  employes,  and  can.  alter,  change  or 
abolish  the  law  of  assumed  risks.  In  determining  the  constitutionality 
•  of  a  law  the  same  rules  do  not  apply  to  laws  for  the  regulation  of  cor- 
porations, creatures  of  the  law,  as  apply  to  the  government  of  natural 
persons  not  engaged  in  public  service.    Id. 

16.  A  tram  car,  used  and  operated  by  a  railway  company  upon  a  tram  rail- 

road adjacent  to  and  in  connection  with  its  main  line  of  road  for  the 
purpose  of  conveying  crossties  to  and  from  a  creosoting  plant,  is  a 
"car"  within  the  meaning  of  our  fellow  servant  statutes,  and  an  employe 
engaged  in  the  operation  of  such  car  comes  within  the  protection  of 
said  statutes.     Missouri,  K.  &  T.  Ry.  Co.  of  Tex.  v.  Smith,  128. 

17.  The  Act  of  the  25th  Legislature,  approved  June  18,  1897,  concerning  fel- 

low servants  is  not  in  violation  of  the  14th  amendment  to  the  Constitu- 
tion of  the  United  States.  By  its  terms  it  applies  to  "every  person, 
receiver  or  corporation  that  owns  or  operates  a  railroad,"  and  there- 
fore does  not  deny  to  a  railroad  corporation  the  equal  protection  of 
the  laws.    Id. 

18.  The  fact  that  plaintiff  knew  that  some  of  the  instruments  and  appliances 

sometimes  used  by  him  and  his  fellow  servants  in  the  discharge  of 
their  duties  were  defective,  did  not  charge  him  with  the  assumption 
of  the  risk  incident  to  the  undertaking  in  which  he  was  engaged  at 
the  time  of  the  injury  when  the  evidence  showed  that  on  this  particular 
occasion  he  did  not  know  of  the  defective  condition  of  the  instruments 
and  appliances  then  in  use.  Id. 
10.  A  minor  does  not  assume  the  risk  of  the  accident  causing  his  injury  un- 
less in  addition  to  a  knowledge  of  the  defects  in  the  instruments  and 
appliances  he  knew  the  nature  and  extent  of  the  danger  and  had  suffi- 
cient discretion  to  properly  weigh  it.    Id. 

20.  One  who  is  placed  by  the  employer  in  charge  of  certain  work  with  au- 

thority to  control  and  direct  his  other  servants  in  performing  it,  is  a 
vice-principal,  though  not  invested  with  power  to  employ  or  discharge 
such  subordinates;  and  the  master  is  responsible  for  his  act  in  giving 
an  order  to  a  workman  under  him  if  such  order  constitutes  negligence 
and  causes  injury  to  the  servant  attempting  to  obey  it.  McCracken  v. 
Lantry-Sharpe  Cont.  Co.,  485. 

21.  It  was  error  to  charge  that  "the  law  imposes  no  obligation  upon  an  em- 

ployer to  keep  a  building  or  structure  which  his  employes  are  engaged 
m  erecting  in  a  safe  condition  in  every  moment  of  their  work."  Neg- 
ligence in  this  particular  was  a  question  of  fact.     Id. 

22.  The  fact  that  the  servant  had  represented  himself  as  experienced  and  com- 

petent in  the  work  does  not  relieve  the  master  of  the  duty  of  warning 
against  danger,  if  his  observation  during  the  work  showed  him  that  the 
servant  was  in  fact  inexperienced.    Id. 

23.  The  plaintiff,  one  of  defendant's  conductors  in  charge  of  a  work  train, 

was  injured  while  making  a  flying  switch;  a  rule  of  the  defendant 
provided  that  "running  or  flying  switches  must  not  be  made  except 
where  it  would 'cause  great  delay  to  do  the  work  in  any  other  manner." 
Evidence  considered,  and  held  sufficient  to  support  a  finding  by  the 
jury  that  the  rule  against  flying  switches  was  not  intended  to  apply 
to  the  conditions  and  circumstances  existing  at  the  time  plaintiff  was 
hurt,  and  that  the  case  came  within  the  exception  expressed  in  the 
rule,  or  at  least  an  ordinarily  prudent  person  would  have  so  under- 
stood it.     Galveston,  B.  d  8.  A.  Ry.  Co.  v.  Still,  169. 

24.  The  violation  by  a  servant  of  a  rule  of  the  master  is  not  necessarily  negli- 

gence per  se.  This  depends  upon  the  conduct  itself,  and  is  a  question 
of  fact  which  should  be  submitted  to  the  jury.    Id. 

25.  In  an  action  for  personal  injuries  a  charge  which  authorizes  a  recovery 

by  the  plaintiff  unless  the  jury  "believed  from  the  evidence  that  plain- 
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tiff  was  not  guilty  of  any  negligence  which  contributed  to  his  injuries 
and  that  he  did  not  assume  the  risk/'  held  not  subject  to  the  objection 
that  it  required  the  jury  to  find  both  that  plaintiff  was  guilty  of  con- 
tributory negligence  and  that  he  assumed  the  risk,  before  they  could 
return  a  verdict  for  the  defendant.  Galveston,  H.  &  S.  A.  Ry.  Co.  v. 
Cherry,  17  Texas  Ct.  Rep.,  505,  followed.    Id. 

Mechanics'  Lien. 

1.  Where  no  rights  of  an  innocent  purchaser  intervene,  the  lien  in  favor  of 

a  contractor  making  improvements  or  repairs  upon  a  building  is  given 
by  the  Constitution  and  need  not  be  fixed  by  compliance  with  the  stat- 
utory requirements  as  to  filing  contract  or  sworn  account.  Blakeney  v. 
Nalle  d  Co.,  635. 

2.  Where  a  written  contract  under  which  improvements  have  been  made  is 

lost,  it  would  seem  that  an  affidavit  setting  forth  the  terms  of  the  con- 
tract and  its  loss,  filed  in  lieu  of  the  contract  itself  might  be  taken  as 
a  compliance  with  the  statute  fixing  the  lien  by  filing  the  contract.    Id. 

Mental  Buffering. 

Inferred  from  physical  injuries.     See  Damages,  15. 
Law  of  foreign  state  on.     See  Foreign  Law,  2,  S. 
Charge  upon.     See  Instructions  to  Juries,  SO. 
Preventing  from  attending  funeral.     See  Telegraph,  9,  10. 
Incurred  in  another  state.     See  Telegraph,  1. 

1.  For  the  mere  prolongation  of  mental  suffering  a  recovery  is  not  allowed. 

Southern  Pac.  Co.  v.  Milner,  489. 

2.  Serious  and  continuing  bodily  injury  will  support  a  finding  of  mental 

anguish.     Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Parish,  493. 

Minor. 

• 

Risks  assumed  by.    See  Master  and  Servant,  19. 
Rights  of  joint  owner  with.     See  Partition,  1. 

1.  On  habeas  corpus  brought  by  a  father  to  obtain  the  custody  and  control 

of  the  minor  in  charge  of  grandparents,  the  interest  of  the  child  is 
the  paramount  consideration,  and  a  general  allegation  of  relator's  un- 
fitness for  its  custody,  in  the  answer  of  respondents,  is  sufficient  to 
admit  testimony  and  form  the  basis  of  a  decree.    Pittman  v.  Byars,  46. 

2.  Any  minor  who  has  a  cause  of  action  and  has  no  legal  guardian  can  bring 

suit  by  next  friend,  and  such  next  friend  shall  have  the  same  rights 
concerning  the  suit  and  the  matter  involved  as  if  he  were  the  legally 
appointed  guardian.     Morris  v.  Morris,  60. 

Misnomer. 

Of  principal  in  bond.     See  Sequestration,  1. 

Mistake. 

1.  A  court  of  equity  will  correct  a  mistake  in  the  description  of  property  in 
a  deed  and  make  the  instrument  conform  to  the  intention  of  the  parties, 
and  this  even  where  the  deed  is  executed  by  a  married  woman.  Open- 
shaw  v.  Rickmeyer,  508. 

Monopoly. 

Reserved  in  dedication  of  street.    See  Streets,  S. 
1.  The  term  monopoly  as  now  understood  embraces  any  combination  or  con- 
tract, the  tendency  of  which  is  to  prevent  competition  in  its  broad  and 
general  sense,  and  to  control   prices  to  the  detriment  of  the  public, 
and  the  form  assumed  is  immaterial.    Jones  v.  Carter,  450. 

Mortgage. 

Cancellation  of  lien  on  homestead.     See  Homestead,  5. 
Deed  intended  as.    See  Homestead,  6;  Limitation,  S. 
Foreclosure  against  estate.    See  Parties,  2. 
1.  Circumstantial  evidence  considered,  and  held  sufficient  to  support  the  pre- 
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sumption  that  a  mortgage  executed  by  a  vendee  to  his  vendor  simul- 
taneously with  the  deed  from  the  vendor  to  the  vendee  and  upon  the 
same  land,  was  given  to  secure  the  purchase  money  thereof.  Flack  v, 
Bremen,  473. 

2.  The  fact  that  a  debtor  wrongfully  obtains  possession  of  his  notes  and  se- 

cures a  release  of  his  mortgage,  will  not  destroy  the  rights  of  the  owner 
of  the  notes  and  mortgage.  A  court  of  equity  will  grant  the  necessary 
relief.     Mergele  v,  Felix,  56. 

3.  Even  though  a  mortgage  executed  by  a  railroad  company  might  be  invalid 

because  not  approved  by  the  Railroad  Commission,  still  when  the  bonds 
of  the  railroad  are  placed  with  the  mortgagee  as  a  pledge  to  secure  the 
debt,  the  mortgagee  has  the  right  to  appropriate  the  proceeds  of  the' 
bonds  to  the  satisfaction  of  his  debt  when  the  bonds  are  sold.    Wedding- 
ton,  Receiver,  v.  Carver,  69. 

4.  When  B.,  one  of  two  joint  owners  of  a  crop,  with  the  authority  of  W.,  the 

other  joint  owner,  executed  a  mortgage  upon  the  entire  crop  in  his  own 
name,  the  mere  record  of  such  mortgage  in  the  absence  of  actual  knowl- 
edge of  its  existence  is  not  notice  to  a  subsequent  vendee  or  mortgagee 
under  W.  that  B.  had  authority  to  mortgage  W.'s  interest  in  said  crop, 
and  such  subsequent  vendee  or  mortgagee  may  hold  W.'s  interest  in 
said  crop  as  against  the  mortgage  executed  by  B.  Beaumont  Rice  Mills 
v.  Bridges,  440. 
6.  The  trial  court  may  for  good  cause  stated  on  the  record  apportion  the 
costs  of  suit  among  the  parties  litigating.  Such  action  held  proper 
in  the  present  case.    Id. 

Negligence. 

Proving  contributory  negligence.     See  Burden  of  Proof,  1, 

Furnishing  muddy  stock  pens.    See  Carriers  of  Freight,  13, 

Failure  to  make  connections.    See  Carriers  of  Passengers,  1, 

Assault  by  employe.    See  Carriers  of  Passengers,  2, 

Degree  of  care  required.    See  Carriers  of  Passengers,  6^8,  10, 

Locking  door  of  coach.     See  Carriers  of  Passengers,  9. 

Unauthorized  act  of  servant.     See  Carriers  of  Passengers,  12, 

Act  of  God.     See  Carriers  of  Passengers,  14,  15, 

Slippery  platform  and  steps.     See  Carriers  of  Passengers,  16. 

Breaking  of  coupling  of  cars.    See  Carriers  of  Passengers,  18. 

Closing  car  door  on  finger.     See  Carriers  of  Passengers,  19. 

Starting  train  before  passenger  is  seated.     See  Carriers  of  Passengers, 

20,  21. 
Duty  to  aged  and  infirm.    See  Carriers  of  Passengers,  23. 
Death  caused  by  corporate  agent.     See  Death,  1. 
Speed  of  car.    See  Evidence,  42. 

Discovering  fraud.     See  False  Representations,  1;  Limitation,  10. 
Falling  from  tree.     See  Insurance,  Accident,  3. 
Act  of  independent  contract.     See  Master  and  Servant,  1. 
Assumed  risks.     See  Master  and  Servant,  2-12,  14,  15,  18,  19,  25. 
Defects  in  machinery.    See  Master  and  Servant,  3,  4,  10-15,  18,  19, 
Handling  heavy  timbers.     See  Master  and  Servant,  5. 
Warning  of  dangers.     See  Master  and  Servant,  6-9, 
Poisonous  gases.    See  Master  and  Servant,  8. 
Explosion  of  water  glass.    See  Master  and  Servant,  10-14' 
Injuries  by  fellow-servants.     See  Master  and  Servant,  16,  17, 
Injury  to  minor.     See  Master  and  Servant,  19. 
Act  of  vice-principal.    See  Master  and  Servant,  20-22. 
Flying  switch.     See  Master  and  Servant,  23-25. 
Damaging  property.     See  Railways,  4. 
Killing  stock.     See  Railways,  11,  12. 
Frightening  horse.     See  Railways,  13,  14, 
Inspecting  foreign  cars.     See  Railways,  15. 
Delay  in  transmitting  message.     See  Telegraph,  7,  8. 
1.  When,  in  a  suit  for  personal  injuries,  plaintiff  proved  the  breaking  of  the 


Index.  709 

Vegligeaoe — Continued. 

coupler,  the  parting  »f  the  train  and  his  consequent  injury,  he  made 
a  prima  facie  case  of  negligence  against  the  defendant,  and  the  burden 
then  devolved  on  the  defendant' to  show  proper  care  for  the  safety  of 
its  passengers,  including  a  proper  inspection  of  appliances  on  the  train. 
Galveston,  H.  d  S.  A.  Ry.  Co.  v.  Young,  430. 

2.  Even  though  the  direct  evidence  does  not  point  out  with  exactness  the 

particular  act  of  negligence  which  caused  the  accident,  still,  when  from 
all  the  evidence  the  inference  is  reasonable  and  could  be  fairly  drawn 
that  the  accident  and  the  plaintiff's  injuries  were  caused  in  one  or 
more  of  the  negligent  ways  alleged,  it  is  sufficient.  Missouri,  K.  d  T. 
Ry.  Co.  of  Tew.  v.  Smith,  128. 

3.  The  mere  fact  that  a  railroad  company 'purchases  its  appliances  from  the 

greatest  manufacturer  of  the  same  in  the  world  is  not  of  itself  con- 
clusive evidence  that  it  was  not  guilty  of  negligence.  El  Paso  d  8.  W. 
Ry.  Co.  v.  Foth,  276. 

4.  A  company  engaged  in  the  business  of  making  cars  and  furnishing  them 

to  railways  to  be  used  in  the  transportation  of  freight  is  responsible 
to  the  employes  of  the  railways  for  injuries  resulting  from  either  de- 
fective original  construction  or  negligent  maintenance.  It  is  not  neces- 
sary that  privity  of  contract  should  exist  between  the  owner  of  the 
cars  and  the  injured  employe.  A  manufacturer  who  sells  a  dangerously 
defective  article  must  be  deemed  to  know  that  it  would  be  used  and 
to  anticipate  the  probable  consequences.  Leas  v.  Continental  Fruit 
Exp.,  162. 
6.  In  a  suit  for  personal  injuries  a  charge  by  the  court  that  the  plaintiff 
was  entitled  to  recover  if  the  jury  found  certain  facts  to  exist  unless 
they  "further  believe  from  the  evidence  that  plaintiff  was  guilty  of 
contributory  negligence  and  that  he  assumed  the  risk,"  held  not  sub- 
ject to  the  objection  that  the  charge  required  the  jury  to  find  that  plain- 
tiff was  guilty  not  only  of  contributory  negligence,  but  that  he  also 
assumed  the  risk  which  resulted  in  his  injury  before  they  could  find 
for  defendant.  Galveston,  H.  d  8.  A.  Ry.  Co.  v.  Cherry,  98  S.  W.  Rep., 
900,  followed.     Galveston,  H.  d  8.  A.  Ry.  Co.  v.  Worcester,  501. 

6.  Evidence  considered  and  held  to  support  a  finding  of  injury  by  negligence 

on  the  part  of  defendant  without  negligence  by  plaintiff,  in  case  of  col- 
lision of  engine  with  wagon  upon  track  along  a  public  street.  Houston 
d  T.  C.  R.  Co.  v.  Anglin,  41. 

7.  In  a  suit  for  personal  injuries  caused  by  being  struck  by  a  street  car 

while  crossing  the  track,  evidence  considered  and  held  not  to  warrant 
a  charge  that  plaintiff  was  guilty  of  contributory  negligence  as  matter 
of  law.  Cases  distinguished,  International  &  G.  N.  Ry.  Co.  v.  Edwards, 
100  Texas,  22;  Gulf,  C.  &  S.  F.  Ry.  v.  Matthews,  100  Texas,  63; 
International  &  G.  N.  Ry.  Co.  v.  Ploeger,  16  Texas  Ct.  Rep.,  183; 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Ryon,  80  Texas,  59.  San  Antonio 
Tract.  Co.  v.  Haines,  289. 

8.  Street  cars  have  no  better  right  to  the  use  of  the  streets  on  which  their 

tracks  are  laid  than  pedestrians  and  the  public  generally.  The  degree 
of  care  which  the  law  imposes  on  street  car  companies  is  ordinary  care. 
Id. 

9.  In  a  suit  for  personal  injuries  caused  by  being  struck  by  a  railway  train, 

upon  the  issue  of  contributory  negligence,  the  court  charged  the  jury 
as  follows:  "And  you  further  believe  that  the  plaintiff  himself  was 
not  guilty  of  negligence  contributing  to  his  own  injuries  then  and  in 
that  event  to  find  for  plaintiff."  Also,  "And  that  such  failure  (negli- 
.  gence)  contributed  to  his  being  struck  and  injured."  Held,  correct 
under  the  case  of  Parks  v.  San  Antonio  Traction  Co.,  100  Texas,  222. 
El  Paso  d  N.  E.  R.  Co.  v.  Campbell,  231. 

10.  That  damages  claimed  by  plaintiff  for  delay  of  telegram  preventing  his 

presence  at  a  funeral  might  have  been  obviated  by  a  telegram  from 
him  asking  its  postponement  was  matter  necessary  to  be  alleged  and 
proved  in  defense.    Western  U.  Tel.  Co.  v.  Cook,  87. 

11.  In  a  suit  by  a  mother  for  the  death  of  her  son.  caused  by  being  run  over 


710 

negligence— Continued. 

by  defendant's  engine  and  cars  while  making  a  flying  switch,  evidence 
considered,  and  held  to  show  contributory  negligence  on  the  part  of 
deceased.    St.  Louis  S.  W.  Ry.  Co.  of  Tex.  v.  Hunt,  401. 

12.  Evidence  considered,  and  held  to  require  the  submission  to  the  jury  of 
,  the  issue  whether  or  not  defendant's  employes  used  the  means  at  hand 

to  prevent  the  accident  after  discovering  the  peril  of  the  deceased.    Id. 

13.  Pleading  and  evidence  thereunder  considered  and  held  sufficient  to  raise 

an  issue  as  to  the  negligence  of  a  railway  company,  causing  the  death 
of  a  switchman  engaged  in  uncoupling  cars  to  be  kicked  in  upon  a 
siding,  such  negligence  consisting  in  the  giving  a  stop  signal  to  the 
engineer  by  the  foreman,  before  deceased,  who  was  standing  on  the 
brake-beam,  had  signified  his  readiness  therefor,  and  at  a  time  when 
his  club  was  caught  under  the  lift  chain  of  the  coupling  machinery. 
Smith  v.  International  &  O.  N.  R.  Co.,  82. 

14.  Pleading  and  evidence  considered  and  held  sufficient  to  raise  the  issue  of 

negligence  after  discovered  peril  and  require  the  giving  of  a  requested 
instruction  thereon.    Id. 

15.  Plaintiff's  wife  was  driving  along  a  public  road  on  defendant's  right  of 

way  within  15  to  25  feet  of  the  railroad  track  and  parallel  thereto 
when  her  horse  became  frightened  at  a  train  approaching  from  behind, 
and  ran  away,  throwing  out  the  occupants  of  the  buggy  and  injuring 
plaintiff's  wife.  Held,  the  doctrine  of  discovered  peril  would  apply  and 
it  was  the  duty  of  defendant's  employes  when  the  peril  became  apparent 
not  only  to  exercise  ordinary  care,  but  to  do  everything  consistent  with 
the  safety  of  their  train  to  stop  the  train  or  decrease  its  speed,  and 
thus  avoid  increasing  the  fright  of  the  horse.  Johnson  v.  Texas  &  G. 
Ry.  Co.,  146. 

16.  Where  it  appears  that  two  charges  were  requested  by  the  plaintiff,  in 

one  of  which  the  jury  are  instructed  that  it  was  the  duty  of  the 
defendant,  under  the  circumstances  in  evidence,  to  use  the  highest  de- 
gree of  care  and  in  the  other,  to  use  only  ordinary  care,  the  first  of 
which  was  refused  and  the  other  given,  it  will  be  presumed  that  the 
charge  prescribing  the  more  lenient  rule  was  not'  requested  until  the 
other  had  been  refused,  and  the  plaintiff  will  not  be  held  responsible 
for  the  error  of  the  court  in  giving  the  more  lenient  rule,  although  he 
requested  the  same  when  the  more  stringent  one  was  proper.    Id. 

17.  It  is  the  duty  of  those  operating  railroad  trains  to  keep  a  lookout  for  the 

safety  of  persons  traveling  adjacent  highways,  and  a  failure  to  exer- 
cise ordinary  care  in  this  respect  would  render  the  company  liable  for 
proximately  resulting  injury.  Missouri,  K.  &  T.  Ry.  Co.  v.  Bellew, 
62  S.  W.  Rep.,  99,  criticised.    Id. 

18.  The  duty  to  use  the  highest  degree  of  care  to  avoid  injury  in  case  of 

discovered  peril  only  arises  upon  actual  knowledge  of  the  peril,  and 
not  upon  such  knowledge  as  might  have  been  had  by  the  exercise  of 
proper  care.  In  a  case  of  negligent  injury  after  discovered  peril  con- 
tributory negligence  is  no  defense.     Id. 

19.  Where  a  railroad  company  permits  its  right  of  way  to  be  used  as  a  public 

road  for  a  number  of  years,  and  persons  traveling  thereon  are  injured 
by  the  negligence  of  the  company,  it  can  not  defend  on  the  ground  that 
the  persons  so  injured  were  trespassers.    Id. 

20.  The  duty  on  the  part  of  railroad  companies  to  ring  the  bell  or  blow  the 

whistle  when  approaching  a  public  crossing  is  prescribed  by  statute, 
and  a  failure  to  observe  this  duty  is  negligence  per  se  in  case  of 
accident.    Id. 

21.  Upon  an  issue  of  contributory  negligence,  in  a  suit  for  personal  injuries, 

it  was  error  for  the  court  to  charge  the  jury  that  it  was  the  duty  of 
the  injured  person  to  use  her  senses  in  ascertaining  the  approach  of 
the  train  which  caused  her  injuries.  A  charge  should  be  so  worded 
and  framed  that  an  ordinary  jury  would  not  probably  misconstrue  it. 
Id. 

22.  In  a  suit  for  personal  injuries  caused  by  a  horse  becoming  frightened  at 

an  approaching  train,  on  the  issue  of  contributory  negligence  it  was 
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proper  to  admit  testimony  tending  to  show  that  the  horse  driven  by 
the  injured  person  near  defendant's  railroad  on  the  occasion  in  ques- 
tion was  afraid  of  railroad  trains,  and  the  injured  person  knew  it.    Id. 

23.  In  a  suit  for  personal  injuries  caused  by  the  giving  way  of  a  handhold 

and  stirrup  on  a  freight  car,  evidence  considered  and  held  sufficient  to 
preclude  the  giving  of  a  peremptory  instruction  for  the  defendant  and 
to  warrant  the  trial  court  in  overruling  defendant's  motion  for  new 
trial.     Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Parish,  493. 

24.  In  a  suit  for  personal  injuries  caused  by  the  giving  way  of  a  handhold 

on  a  freight  car,  circumstantial  evidence  considered,  and  held  sufficient 
to  support  a  finding  by  the  jury  that  defendant  knew  of  the  defective 
condition  of  said  handhold  notwithstanding  the  testimony  of  its  in- 
spectors that  they  did  not  discover  the  same.  Missouri,  K.  d  T.  Ry. 
Co.  v.  Harris,  542. 

25.  In  a  suit  against  a  telephone  company  for  the  death  of  plaintiff's  husband 

caused  by  a  shock  from  a  telephone  wire  which  had  broken  and  fallen 
across  a  highly  charged  wire  of  another  corporation  and  so  itself  be- 
came highly  charged  with  electricity,  evidence  considered  and  held  to 
show  negligence  of  the  corporation  as  distinguished  from  that  of  it's 
employes,  and  consequent  liability  of  the  corporation.  Citizen's  Tele- 
phone  Co.  of  T.  v.  Thomas,  20. 

26.  While  a  person  or  corporation  may  be  required  in  a  given  case  to  exercise 

only  ordinary  care,  still  such  care  must  be  proportioned  to  the  circum- 
stances of  the  case  and  the  character  and  extent  of  the  danger.     Id. 

27.  In  a  suit  for  the  death  of  a  person  caused  by  a  live  wire,  it  appeared  from 

the  evidence  that  a  wire  of  the  defendant  had  broken  and  fallen  in  the 
street  and  a  third  party  took  it  up  and  tied  it  around  a  post  to  put 
it  out  of  the  way,  and  that  the  deceased  in  attempting  to  tie  his  horse 
to  the  post  received  the  shock  and  was  killed.  Held,  that  the  act  of 
the  third  party  did  not  relieve  the  telephone  company  from  liability. 
Id. 

28.  Where  a  railroad  company  constructed  its  tracks  upon  the  premises  of  a 

smelting  company  with  the  permission  and  for  the  benefit  of  said 
smelting  company,  and  the  smelting  company  afterwards  constructed  a 
blast  pipe  so  close  and  low  over  the  tracks  of  the  railroad  company  as 
to  be  dangerous  to  the  employes  of  the  railroad  company,  the  smelting 
company  was  not  merely  a  constructive  or  passive,  but  an  active  wrong- 
doer, and  was  liable  for  a  resulting  injury,  even  though  the  railroad 
company  was  also  negligent  in  not  warning  its  employes  of  the  danger- 
ous position  of  the  pipe.  In  such  case  no  right  of  contribution  exists 
between  the  two  defendants.  Consolidated  K.  C.  8.  &  R.  Co.  v.  Bink- 
ley,  100. 
20.  Whether  or  not  plaintiff  was  guilty  of  negligence  by  sitting  on  the  brake- 
wheel  with  his  back  to  the  engine  at  the  time  he  was  injured  was  a 
a  question  of  fact  for  the  jury  to  determine  under  all  the  facts  and 
circumstances.     Id. 

30.  Where  one  is  rightfully  upon  the  premises  of  another  it  is  the  duty  of  the 

owner  to  abstain  from  doing  anything  which  ordinary  care  would  for- 
bid as  likely  to  injure  the  person  so  using  the  premises.    Id. 

31.  In  a  suit  by  a  passenger  for  personal  injuries  caused  by  being  thrown 

from  a  rapidly  moving  train,  while  passing  from  coach  to  coach,  evi- 
dence considered,  and  held  sufficient  to  support  a  verdict  against  the 
defendant  on  the  ground  that  its  track  was  out  of  repair  and  plain- 
tiff's fall  was  caused  thereby.  Galveston,  H.  &  8.  A.  Ry.  Co.  v.  Patillo, 
572. 

32.  Whether  or  not  the  speed  of  a  train  under  a  given  state  of  facts,  is  negli- 

gence, is  ordinarily  a  question  of  fact  to  be  determined  by  the  jury.    Id. 

33.  There  is  no  rule  of  law  forbidding  passengers  on  a  moving  train  from 

passing  from  one  car  to  another,  and  whether  or  not  a  passenger  is 
negligent  in  doing  so  is  a  question  of  fact  for  the  jury.    Id. 

34.  The  risk  a  passenger  assumes  in  going  from  one  car  to  another  of  a 

rapidly  moving  train  does  not  include  a  risk  arising  from  the  carrier's 
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negligence,  unless  the  negligence  and  its  consequent  danger  be  known. 
Id. 

35.  It  is  only  when  it  appears  from  plaintiff's  pleading  that  it  takes  the  con- 

currence of  a  number  of  acts  to  constitute  his  cause  of  action  that  all 
need  be  proved  to  authorize  a  recovery.    Id. 

36.  When  physical  injury  results  from  fright  caused  by  the  wrongful  act  of 

another,  and  such  injury  was  the  natural  and  probable  consequence  of 
the  wrongful  act,  a  cause  of  action  exists  therefor.  El  Paso  Elec.  Ky. 
Co.  v.  Furber,  348. 

37.  In  a  suit  for  personal  injuries  caused  by  a  runaway  horse,  evidence  re- 

viewed and  held  sufficient  to  require  the  trial  court  to  submit  to  the 
i'ury  the  question  whether  or  not  the  horse  had  been  hitched  as  required 
y  city  ordinance.    Swift  d  Co.  v.  Murphy,  497. 

38.  In  a  suit  for  personal  injuries  caused  by  a  runaway  horse,  evidence  re- 

viewed and  held  to  justify  the  trial  court  in  submitting  to  the  jury  the 
question  whether  or  not  the  horse  in  question  was  docile  or  otherwise. 
Id. 

30.  In  an  action  for  personal  injuries  resulting  from  the  fright  of  a  horse 
caused  by  a  locomotive,  the  liability  of  the  railroad  company  depends 
upon  three  conditions.  First,  the  presence  of  the  horse  must  have 
been  known  to  the  engineer;  second,  the  probability  of  causing  fright  to 
the  horse,  and  consequent  disaster,  must  have  been  apparent  to  a  per- 
son of  ordinary  prudence,  situated  as  was  the  engineer;  and  third,  the 
noise  causing  the  fright  must  have  been  due  to  causes  under  the  en- 
gineer's control  and  must  have  resulted  from  the  failure  on  his  part 
to  use  ordinary  care  to  prevent  them.  Puppovich  v.  Galveston,  H.  d 
E.  Ry.  Co.,  138. 

40.  In  a  case,  where  plaintiff's  horse  was  frightened  by  the  blowing  of  a  loco- 
motive whistle  and  plaintiff  was  injured,  evidence  considered,  and  held 
to  raise  an  issue  of  fact  as  to  the  negligence  of  defendant  which  should 
have  been  submitted  to  the  jury.    Id. 

Municipal  Indebtedness. 

Current  expenses  of  city.    See  Cities,  1. 

* 

Hew  Cause  of  Aotlon. 

Amendments  not  presenting.     See  Limitation,  8,  P. 

Hew  Promise. 

Interrupting  running  of  statute.    See  Limitation,  4. 

Hewly  Discovered  Evidence. 

As  ground  for  a  new  trial.    See  ~Hew  Trial,  IS. 

Hew  Trial. 

1.  A  party  is  not  entitled  to  a  new  trial  for  the  purpose  of  procuring  evi- 

dence of  the  existence  of  which  he  was  evidently  informed  before  the 
trial  by  depositions  on  file,  but  which  he  used  no  diligence  to  procure. 
Chew  v.  Jackson,  656. 

2.  A  motion  for  new  trial  on  the  ground  of  newly  discovered  evidence  is 

properly  overruled  when  the  newly  discovered  evidence  consists  of  the 
testimony  of  witnesses  who  testified  on  the  trial,  and  there  is  nothing 
to  show  that  the  testimony  could  not  have  been  elicited  at  that  time. 
Neal  v.  Whitlock,  457. 

3.  Newly  discovered  evidence  is  not  ground  for  a  new  trial  where  no  dili- 

gence was  exercised  to  ascertain  it  in  time,  as  where  the  witness  was 
in  attendance  but  compelled  to  leave  before  testifying,  and  no  inquiry 
was  made  as  to  the  facts  which  it  was  now  asserted  that  he  could 
prove.    Belton  d  T.  T.  Co.  v.  Henry,  272. 

4.  The  jurisdiction  of  the  District  Court  over  its  own  judgments  continues 

through  the  term  at  which  they  were  rendered,  and  after  overruling  one 
motion  and  notice  of  appeal  given  it  may  still  entertain  another  mo- 
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tion  and  grant  new  trial  on  it.  International  d  G.  N.  R.  Co.  v.  Hugen, 
326. 
5.  While,  under  a  literal  construction  of  article  1652,  Revised  Statutes,  a 
justice  of  the  peace  might  be  empowered  to  grant  a  new  trial  at  any 
time  within  ten  days  after  the  rendition  of  the  judgment,  even  though 
the  term  of  his  court  had  expired,  still,  under  and  in  view  of  other 
provisions  of  the  statutes,  it  must  be  held  that  such  power  is  limited 
to  the  term  of  the  court  at  which  the  judgment  was  rendered.  First 
Natl.  Bk  of  Center  v.  Rowland,  3. 

Next  Friend. 

Action  by.     See  Minors,  2. 

Nonresident. 

Implied  promise  by.     See  Jurisdiction,  1. 
Limitation  against.     See  Limitation,  11. 
Sued  by  foreign  receiver.    See  Receivers,  4. 

Notice. 

Of  unrecorded  deed.     See  Burden  of  Proof,  6. 

By  record  of  chattel  mortgage.     See  Mortgage,  Jfr. 

Of  amended  petition.     See  Pleading,  5. 

Of  pleading  between  codefendants.     See  Pleading,  15. 

1.  A  contract  making  notice  of  claim  within  ninety  days  a  condition  of  re- 

covering damages  for  default  in  transmission  or  delivery  of  a  telegram 
is  met  by  suit  brought  within  that  time.  Western  U.  Tel.  Co.  v.  Cook, 
87. 

2.  Although  it  appeared  from  the  mortgagor's  deed  to  the  land  in  question 

that  there  were  2,406  acres  in  the  tract,  still  a  statement  in  the  mort- 
gage that  the  amount  of  land  owned  by  him  was  about  1,700  acres  was 
sufficient  to  charge  the  mortgagees  with  notice  that  a  part  of  the 
original  tract  had  been  sold  by  the  mortgagor,  and  in  a  subsequent 
partition  of  the  land  between  the  mortgagor  and  mortgagees  the  prior 
conveyances  made  by  the  mortgagor  should  first  be  deducted  from  the 
original  tract  and  only  the  remainder  partitioned.  Whittaker  v.  Farris, 
378. 

Office. 

As  property.    See  Jurisdiction,  2,  8. 

Suit  after  expiration  of  term.     See  Mandamus,  1. 

Officer. 

Provision  for  payment  of  salaries.     See  Cities,  1. 
Removal  by  mayor.     See  Cities,  2. 

Offiet. 

Damages  out  of  same  transaction.     See  Reconvention,  1, 

Opinion. 

As  to  cause  of  death.     See  Evidence,  21. 

As  to  suitability  of  buildings.     See  Evidence,  22. 

As  to  necessity  of  assisting  passenger.    See  Evidence,  2\. 

As  to  effect  of  personal  injuries.    See  Evidence,  25. 

Ordlnanoe. 

Closing  a  street.    See  Streets,  1. 

Parol  Evidence. 

To  vary  written  instrument.     See  Contract,  3,  8. 

To  explain  ambiguous  instrument.     See  Evidence,  85* 
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Parties. 

Joinder  of.    See  Assignment,  1. 

In  action  for  slander.    See  Slander,  1. 

Liable  for  only  part  of  note.     See  Surety,  1. 

Trustee  holding  legal  title.     See  Trespass  to  Try  Title,  2. 

1.  The  husband  is  not  a  necessary  party  plaintiff  to  a  suit  instituted  by  the 

the  wife  while  a  feme  sole.     Western  C.  P.  d  Organ  Co.  v.  Anderson, 
513. 

2.  The  heirs  of  an  intestate  were  not  necessary  parties  in  1843  to  a  suit  to 

foreclose  a  mortgage  upon  land  of  the  estate.    The  administrator  of  the 
estate  was  the  only  necessary  party.     Flack  v.  Bremen,  473. 

3.  To  an  action  to  recover  from  a  second  vendee  property  the  first  vendee 

had  obtained  by  fraud  the  latter  is  not  a  necessary  party.    No  decree  of 
rescission  is  necessary.     Parlin  d  Orendorff  Co.  v.  Clover,  93. 

Partition. 

.  1.  The  joint  owner  of  property  has  an  absolute  right  to  have  his  interest 
therein  segregated  from  that  of  his  co-owner.  The  court  has  no  dis- 
cretion in  the  matter,  and  the  fact  that  one  of  the  joint  owners  is  a 
minor,  and  in  the  opinion  of  the  court  a  partition  of  the  property 
would  be  prejudicial  to  the  interests  of  such  minor,  is  immaterial. 
Morris  v.  Morris,  60. 

Partnership. 

Allegations  of.     See  Carriers  of  Freight,  \. 

Limitation  as  between  partners.     See  Limitation,  1. 

Agreement  not  constituted.  See  Receivers,  5. 
1.  Where,  by  the  terms  of  a  contract  for  raising  a  crop  of  rice,  W.  furnished 
the  land,  the  teams,  tools,  one-half  of  the  sacks,  the  seed  rice  and  paid 
for  the  threshing;  and  B.  furnished  the  labor  for  cultivating,  harvest- 
ing and  threshing  the  rice,  and  shelter  and  feed  for  the  teams  and 
repairs  to  tools  and  machinery  and  furnished  water  for  irrigation,  and 
the  gross  proceeds  were  divided  between  them,  W.  and  B.  were  not 
partners  but  joint  owners  in  the  crop.  An  agreement  to  share  the 
gross  receipts  does  not  constitute  a  partnership  when  there  is  no  com- 
mon stock  or  joint  capital.  To  constitute  a  partnership  there  must  be 
an  agreement  to  share  the  profits  of  the  enterprise  as  profits.  Beau- 
mont  Rice  Mills  v.  Bridges,  439. 

Passengers. 

Transportation  of.     See  Carriers  of  Passengers,  !-&$• 

Patent. 

1.  In  the  absence  of  some  prior  right  or  equity,  no  one  but  the  State  can 
attack  a  patent  for  fraud.     Frontroy  v.  Atkinson,  324. 

Payment. 

1.  Where  there  is  a  continuous  account  between  two  parties  consisting  of 
many  items,  and  no  application  of  payments  is  made  by  either  party, 
the  payments  will  be  applied  to  the  debits  according  to  the  priority  of 
time.     Jamison  v.  Alvarado  C.  d  W.  Co.,  263. 

Plea  of  Privilege. 

To  be  sued  in  county  of  residence.     See  Assignment,  1. 
Proof  in  support  of.     See  Burden  of  Proof,  2. 

Pleading. 

Acts  done  by  agent.    See  Agency,  1. 

Interest  recoverable  as  damages.     See  Amount  in  Controversy,  1. 

Partnership  between  connecting  lines.     See  Carriers  of  Freight,  J,  8. 

Immaterial  variance.     See  Carriers  of  Passengers,  21. 

Cause  of  derailment.     See  Carriers  of  Passengers,  2$. 

Damage  to  lots  as  an  entirety.     See  Damage,  £• 
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Substantial  correspondence  with  proof.     See  Evidence,  IS. 

Offered  as  evidence.     See  Evidence,  SO. 

To  impeach  contract.     See  Evidence,  53.* 

Variance  from.     See  Evidence,  54. 

Permit  to  do  business  in  state.     See  Foreign  Corporation,  19 

Justifying  revocation  of  sale.     See  Fraud,  2. 

Exemptions  defeating  liability.     See  Insurance,  Accident,  i. 

Judgment  unsupported  by.     See  Judgment,  S. 

Making  attaching  creditor  a  party.     See  Judgment,  7. 

Failure  to  make  repairs.     See  Landlord  and  Tenant,  5. 

Setting  up  new  cause  of  action.     See  Limitation,  8,  9. 

Unfitness  for  custody  of  child.     See  Minor,  I. 

Matters  to  be  alleged  by  defendant.     See  Negligence,  10. 

Raising  issue  of  negligence.    See  Negligence,  IS,  H. 

Showing  resulting  trust.     See  Resulting  Trust,  1. 

Negligence  in  transmitting  message.     See  Telegraph,  2,'S. 

Title  to  ladd.    See  Trespass  to  Try  Title,  1. 

Equitable  rights  of  defendant.    See  Trespass  to  Try  Title,  S,  +. 

Plea  of  privilege.     See  Venue,  S. 

1.  If  the  facts  stated  in  a  pleading  show  liability  and  there  is  a  prayer  for 

general  relief  a  general  demurrer  should  be  overruled  even  though  the 
pleader  has  mistaken   his  remedy.     Thompson  v.  Mills,  642. 

2.  Where  a  date  given  in  the  pleading  is  clearly  a  clerical  mistake  and  is 

corrected  by  other  parts  of  the  record  the  court  properly  ignored  such 
mistake  in  rendering  judgment.  Houston  Rice  Milling  Co.  v.  Wilcox 
d  Sunnney,  303. 

3.  Plaintiff  alleged  in  his  petition  that  he  was  releasing  a  brake,   in  the 

discharge  of  his  duties,  at  the  time  he  was  knocked  off  and  injured. 
There  was  testimony  that  he  was  sitting  on  the  brake  when  knocked 
off.  The  variance  was  immaterial.  It  was  only  necessary  for  him  to 
prove  the  substance  of  the  issue — that  he  was  there  in  the  discharge  of 
his  duties.    Consolidated  K.  C.  8.  d  R.  Co.  v.  Binkley,  101. 

4.  It  is  not  necessary  to   prove  all   the  grounds   of   recovery  alleged   in   a 

petition.  The  proof  of  one  is  sufficient.  Western  C.  P.  d  Organ  Co.  v. 
Anderson,  513. 

5.  A  defendant  who  has  entered  an  appearance  in  a  cause  is  not  entitled  to 

formal  notice  of  motions  filed  by  the  plaintiff.  Where  the  amendment 
of  a  petition  consists  merely  of  clerical  errors  in  description  of  the 
land  sued  for,  a  defendant  who  has  entered  an  appearance  is  not  en- 
titled to  service  of  the  amendment.     Tammen  v.  Schaeffer,  523. 

6.  Although  a  plea  of  payment  might  not  be  as  specific  as  required  by  ar- 

ticle 1266,  Revised  Statutes,  still,  after  a  case  has  been  once  tried  on 
such  issue  and  an  appeal  and  reversal  had,  an  attack  upon  such  plea 
for  the  first  time  on  the  ground  of  insufficiency,  comes  too  late,  the 
plaintiff  having  full  notice  of  the  character  of  payment  to  be  proven. 
Brown   v.   Rash,   603. 

7.  Allegations  of  personal  injury  to  a  passenger  alighting  from  a  train  held 

sufficiently  specific,  if  not  needlessly  so,  as  against  a  special  demurrer. 
International  d  O.  N.  R.  Co.  v.  Tasby,  416. 

8.  The  allegation  that  the  railway  structures  caused  the  water  to  flow  on 

plaintiff's  land  was  sufficient  to  admit  evidence  that  the  railway  had 
this  effect,  the  direction  in  which  it  was  caused  to  flow  in  order  to 
do  so  not  being  material  nor  necessary  to  prove  strictly  as  alleged.  In- 
ternational d  O.  N-.  R.  Co.  v.  Foster,  334. ' 

9.  Pleading  alleging  the  value  of  land  to  be  diminished  in  a  stated  amount 

by  fire,  is  not  subject  to  special  demurrer  for  failing  to  state  the  value 
of  the  land  before  the  burning  and  that  after  it.  Ft.  Worth  d  R.  Q. 
Ry.  Co.  v.  Broum,  376. 
10.  In  a  plea  in  reconvention  for  damages  by  a  tenant  against  his  landlord 
for  breach  of  a  rental  contract,  it  is  not  necessary  that  the  plea  set 
forth  the  items  of  expense  which  would  have  been  incurred  in  making 
the  crop;  it  is  sufficient  if  the  plea  allege  the  net  value  of  the  crops 
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which  the  tenant  reasonably  expected  to  produce.  Waggoner  v.  Moore, 
308. 

11.  It  is  not  error  to  overrule*  an  exception  good  in  part  and  bad  in  part.    Id. 

12.  Allegations  that  the  mother  and  step-father  of  plaintiffs  exercised  parental 

authority  over  them  and  managed  and  controlled  the  community  prop- 
erty in  which  they  had  an  interest,  during  their  minority,  were  proper 
as  matters  of  inducement  and  to  show  a  fiduciary  relation.  Pearoe  v. 
Dyess,  406. 

13.  There  was  no  inconsistency  between  tie  allegations  that  the  step-father 

took  title  in  his  own  name  to  lands  paid  for  with  community  property 
of  plaintiffs,  and  that  he  acknowledged  the  existence  of  the  resulting 
trust  arising  from  such  transaction.  Their  rights  arose  by  operation  of 
law  upon  the  facts  of  the  transaction  and  were  not  dependent  on  any 
promise  by  the  holder  of  the  legal  title  to  convey  to  them.    Id. 

14.  Allegations  of  facts  from  which  a  resulting  trust  arises  are  sufficiently 

specific  without  pleading  the  evidence  establishing  such  facts.     Id. 

15.  In  a  suit  against  several  defendants  for  an  undivided  interest  in  land 

some  of  the  defendants  answered  that  they  held  under  one  of  their 
codefendants  by  deed  with  covenant  of  general  warranty,  and  also  that 
their  said  codefendant  still  owned  a  sufficient  quantity  of  the  land  in 
controversy  to  satisfy  the  claim  of  the  plaintiff,  and  prayed  that  in 
the  event  the  plaintiff  recovered  that  her  interest  be  taken  out  of  the 
land  still  owned  by  said  codefendant  vendor;  said  codefendant  filed  no 
demurrer  or  exception  to  the  pleas  of  her  vendees  and  made  no  objection 
on  the  trial  to  the  evidence  introduced  by  them  to  prove  the  allega- 
tions of  said  pleas.  Held,  that  such  codefendant  will  not  afterwards  be 
heard  to  complain  that  she  was  not  served  with  notice  of  the  pleadings 
of  her  vendees.     Heirs  of  Beale  v.  Johnson,  120. 

16.  Where,  in  a  suit  to  annul  a  deed,  which  was  alleged  to  have  been  ob- 

tained by  fraud,  and  to  have  been  intended  by  the  parties  as  a  mort- 
gage to  secure  certain  items  of  indebtedness  due  by  the  grantor  to  the 
grantee  and  which  had  been  paid,  it  appeared  from  the  petition  that  the 
plaintiffs  were  illiterate  and  unable  to  give  the  dates  and  amounts  of 
the  various  payments  made  by  them,  and  it  was  asked  in  the  petition 
that  the  defendants  be  required  to  render  a  full  account  of  the  payments 
received,  a  special  exception  to  the  petition  on  the  ground  that  it  was 
not  more  specific  in  its  allegations  as  to  the  dates  and  amounts  of  pay- 
ments was  properly  overruled.    Openshaw  v.  Rickmeyer,  508. 

Pledge. 

Of  railway  bonds.    See  Mortgage,  3. 

Police  Power. 

Regulation  of  railroads  by  state.    See  Railways,  1. 

Possession* 

Under  lost  deed.     See  Deed,  5. 

Required  to  be  adverse.    See  Limitation,  1$. 

Several  tracts  in  one  inclosure.     See  Limitation,  15, 

Without  deed.     See  Limitation,  16. 

By  permission  of  owner.     See  Limitation,  17. 

Not  in  good  faith.     See  Resulting  Trust,  3. 

Held  as  tenant.     See  Trespass  to  Try  Title,  -1. 

Practice.  — - 

Rulings  upon  this  subject  will  be  found  under  more  specific  heads.  See 
Agency,  11;  Amount  in  Controversy,  1;  Argument  of  Counsel,  1-5; 
Assignment  of  Error,  1,  ft;  Attachment,  1;  Bill  of  Exceptions,  1; 
Brief s ,  1-10;  Certiorari,  1-3;  Change  of  Venue,  1;  Citation,  jf-j; 
Continuance,  1;  Costs,  1;  Depositions,  1,  2;  Evidence,  43,  Ifl ;  Foreign 
Law,  3;  Harmless  Error,  1-6;  Instructions  to  Juries,  1--31;  Judgments. 
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1-1 ;  Jurisdiction,  1-4;  Juror,  1;  Mandamus,  1,  2;  Minor,  2;  Mortgage, 
5;  New  Trial,  4  J  Pleading,  5;  Practice  on  Appeal,  1-11 ;  Receivers, 
IS;  Reconvention,  1;  Res  Ad  judicata,  1-4;  Sequestration,  1,  2;  State- 
ment  of  Facts,  1;  Surety,  1;  Transcript,  1;  Venue,  1-8;  Verdict,  1,  2. 

Fraotie*  in  Trial  Court 

aiening  and  conclusion.    See  Argument  of  Counsel,  1. 
isconduct  of  attorney.     See  Argument  of  Counsel,  2-4. 
Admission  by  attorney.    See  Argument  of  Counsel,  5. 
Costs  on  sale  of  attached  property.     See  Attachment,  1. 
Objections  to  manner  and  form  of  taking.    See  Depositions,  1,  2. 
After  appeal  and  reversal.    See  Pleading,  6. 

Practice  on  Appeal. 

Rules  for  preparation  of  brief.    See  Briefs,  1-10. 

Correcting  record.    See  Certiorari,  1. 

On  dismissal  of  certiorari.     See  Certiorari,  S. 

Question  not  raised  below.    See  Costs,  1. 

Effect  of  granting  writ  of  error.    See  Res  Adjudicata,  4- 

Errors  not  considered.     See  Statement  of  Facts,  1. 

1.  It  is  necessary  that  all  defendants  to  a  writ  of  error  should  be  cited. 

Aspley  v.  Alcott,   10. 

2.  Where  the  defendants  in  error  are  residents  of  the  county  from  which 

the  writ  of  error  is  prosecuted  service  of  citation  upon  their  attorneys 
is  not  sufficient.     Id. 

3.  A  motion  to  dismiss  .a  writ  of  error  for  want  of  diligence  in  prosecuting 

the  same  will  be  sustained  where  the  record  shows  that  the  judgment 
was  rendered  October  2,  1903;  petition  for  writ  of  error  was  filed 
October  1,  1004;  citation  issued  January  4,  1905;  and  alias  citation 
issued  January  2,  1906,  no  excuse  appearing  for  the  delay  in  issuing 
citations.    Id. 

4.  A  motion  to  dismiss  a  writ  of  error  for  the  want  of  diligence  in  prose- 

cuting the  same  will  be  sustained  where  it  appears  that  the  judgment 
of  the  trial  court  was  rendered  January  25,  1904;  citation  in  error 
was  issued  March  31,  1905,  returned  April  11,  1905,  showing  defective 
service,  and  alias  citation  was  issued  May  8,  1906,  and  served  same 
day.    Aspley  v.  Wheat,  13. 

5.  When  an  appellee  fails  to  except  to  a  finding  of  fact  by  the  trial  court  a 

cross-assignment  of  error  based  on  such  finding  will  not  be  considered 
on  appeal.    Jamison  v.  Alvarado  C.  <£  W.  Co.,  263. 

6.  In  the  absence  of  a  cross-assignment  of  error  an  appellee  can  not  urge 

error  of  the  trial  court  in  overruling  its  motion  for  change  of  venue  as 
an  answer  to  appellant's  assignments  of  error.  Stevens  v.  Wichita  V. 
Ry.  Co.,  196. 

7.  The  refusal  of  the  court  to  give  a  charge  requested  by  a  party  who  has 

not  appealed  will  not  be  reviewed.    Heirs  of  Beale  v.  Johnson,  119. 

8.  In  the  absence  of  an  approved  statement  of  facts,  an  Appellate  Court 

can  not  consider  assignments  of  error  relating  to  the  exclusion  of 
evidence,  the  giving  of  charges  and  overruling  a  motion  for  new  trial 
on  the  ground  of  a  want  of  evidence  to  support  the  verdict.  Chicago, 
R.  I.  &  P.  Ry.  Co.  v.  Edwards,  66. 

9.  Errors  in  the  findings  of  fact  are  not  cause  for  reversal  unless  they  con- 

trol the  result  reached.     McDonald  v.  Downs,  216. 

10.  Where  there  is  any  evidence  reasonably  tending  to  establish  the  facts 

necessarily  involved  in  a  jury's  findings,  the  verdict  should  not  be  set 
aside  by  an  Appellate  Court.  Galveston,  E.  &  S.  A.  Ry.  Co.  v.  Patillo, 
572. 

11.  When  the  evidence  is  conflicting  the  judgment  of  the  trial  court  will  not 

be  set  aside  on  appeal  even  though  it  seems  to  be  against  the  more 
reasonable  and  probable  version  of  the  controversy.  Berry  v.  Joiner, 
461. 

12.  Trial  courts  should  rule  on  demurrers  when  presented  and  before  proceed- 
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ing  to  hear  evidence,  but  a  failure  to  do  so  is  not  always  reversible 
error.     Thompson  v.  Mills,  642. 

13.  A  trial  court  can  not  be  required  to  set  out  the  evidence  upon  which  he 

bases  his  findings  of  fact.    Id. 

14.  Where  it  is  apparent  that  the  evidence  upon  a  material  issue  has  not  been 

fully  developed,  upon  reversing  the  judgment  of  the  trial  court  the  cause 
will  be  remanded  for  a  new  trial,  and  judgment  will  not  be  rendered 
for  the  appellee.    Brown  Hdw.  Co.  v.  Catrett,  647. 

15.  Where  the  findings  of  fact  by  the  trial  judge  are  conflicting  and  the  judg- 

ment is  not  warranted  by  the  findings,  the  proper  practice  is  to  reverse 
and  remand  the  case  for  a  new  trial,  and  not  to  render  judgment  for 
the  appellant.    Earnest  v.  Lake,  463. 

16.  A  judgment  against  sureties  on  a  replevy  bond  for  sequestered  property 

will  be  reversed  where  the  record  contains  no  writ  of  sequestration  or 
bond,  though  issuance,  levy  and  execution  of  the  bond  were  alleged 
in  the  petition  and  though  the  trial  court,  without  their  introduction 
in  evidence,  could  have  taken  judicial  notice  of  them  and  rendered 
judgment  accordingly.     Lewter  v.  Lindley,  634. 

17.  Where  upon  an  appeal  from  the  Justice  to  the  County  Court  a  failure  to 

file  the  transcript  in  the  County  Court  within  the  time  prescribed  by 
the  statute  was  caused  by  the  resignation  and  removal  from  the  county 
of  the  justice  who  tried  the  case,  it  was  error  for  the  County  Court 
to  dismiss  the  appeal  because  pf  such  failure.  Article  1673,  Revised 
Statutes,  construed.     Tedford  v.  Shell,  468. 

Presumption. 

Where  owner  accompanies  shipment.     See  Carriers  of  Freight,  5, 
In  favor  of  recitals  in  judgment.     See  Citation,  1. 
In  collateral  attack  on  judgment.     See  Citation,  4* 
That  officers  have  done  their  duty.     See  Evidence,  29. 
That  mortgage  was  for  purchase  money.    See  Mortgage,  I. 
From  injury  to  passenger.    See  Negligence,  1. 

Principal  and  Agent. 

See,  generally,  Agency,  1-11. 

Publication. 

Service  by,  on  unknown  heirs.     See  Citation,  3. 

Question  of  Fact. 

Peremptory  charge  unwarranted.     See  Negligence,  28. 

1.  Although  the  testimony  upon  an  issue  may  not  be  directly  contradicted, 

still  when  the  interests  of  the  witnesses  and.  other  circumstances  cast 
suspicion  on  it,  it  is  the  right  of  a  litigant  to  have  a  jury  pass  on 
the  question.    Crosby,  Executrix,  v.  First  Presb.  Church,  111. 

2.  Even  though  the  testimony  of  witnesses  as  to  an  issuable  fact  may  be 

undisputed  by  direct  testimony,  still  when  there  are  circumstances  in 
evidence  tending  to  discredit  their  testimony,  as  for  instance,  bias, 
prejudice,  uncertainty,  unwillingness  to  testify  fully  and  frankly,  or 
interest  in  the  controversy  on  the  part  of  the  witnesses,  it  is  proper 
for  the  court  to  submit  the  issue  to  the  jury.  Hesig  Rice  Co.  v.  Fair- 
banks, Morse  &  Co.,  383. 

3.  It  is  not  always  reversible  error  for  the  court  to  submit  to  the  jury  as  an 

issuable  fact  one  concerning  which  the  testimony  is  undisputed.  If  the 
testimony  is  overwhelmingly  in  favor  of  the  fact  it  will  not  be  presumed 
that  the  jury  were  misled  by  the  doubt  implied  by  the  submission  of 
the  issue.    Id. 

Quitclaim  Deed. 

Unrecorded  conveyance.     See  Innocent  Purchaser,  1. 
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Railways. 

Proof  of  negligence  in  escape  of  fire.     See  Burden  of  Proof,  7. 

Authority  of  station  agent.     See  Carriers  of  Freight,  1-3. 

Partnership  between  connecting  lines..    See  Carriers  of  Freight,  4>  8. 

Presumption  against  last  carrier.     See  Carriers  of  Freight,  5. 

Failure  to  make  delivery.    See  Carriers  of  Freight,  11. 

Delivery  to  wrong  person.    See  Carriers  of  Freight,  12. 

Muddy  pens  for  live  stock.     See  Carriers  of  Freight,  IS. 

Failure  to  make  connections.     See  Carriers  of  Passengers,  1. 

Contract  against  negligence.     See  Carriers  of  Passengers,  2. 

Assault  by  employe.    See  Carriers  of  Passengers,  3. 

Ejecting  one  who  has  lost  ticket.    See  Carriers  of  Passengers,  4>  5. 

Degree  of  care  required.     See  Carriers  of  Passengers.  6-8,  10,  11,  23. 

Passenger  leaving  train.     See  Carriers  of  Passengers,  7,  8. 

Locking  door  of  coach.     See  Carriers  of  Passengers,  9. 

Pushing  passenger  from  train.     See  Carriers  of  Passengers,  12. 

Stopping  not  at  regular  place.     See  Carriers  of  Passengers,  13. 

Injury  by  act  of  God.    See  Carriers  of  Passengers,  1%,  15. 

Muddy  and  slippery  steps.     See  Carriers  of  Passengers,  16. 

Power  over  disorderly  passenger.     See  Carriers  of  Passengers,  17. 

Negligence  inferred  from  accident.     See  Carriers  of  Passengers,  18,  24. 

Negligent  closing  of  door.     See  Carriers  of  Passengers,  19. 

Sudden  starting,  of  train.     See  Carriers  of  Passengers,  20,  21. 

Delay  in  starting  train.     See  Carriers  of  Passengers,  22. 

Duty  to  old  and  infirm.     See  Carriers  of  Passengers,  22,  23. 

Declarations  of  agent.     See  Evidence,  10,  11. 

Declarations  of  injured  person.     See  Evidence,  H,  15. 

Proving  weights  of  shipment.     See  Evidence,  27. 

Construction  of  rules  of  employment..   See  Evidence,  37. 

Belief  that  railway  men  would  lie.     See  Evidence,  55. 

Foreclosure  of  lien  on.     See  Laborer's  Lien,  1. 

Risks  assumed  by  servant.    See  Master  and  Servant,  2-12, 1%,  15, 18,  19,  25. 

Defects  in  machinery.     See  Master  and  Servant,  3,  4,  10-15,  18,  19. 

Defective  coupling.     See  Master  and  Servant,  4- 

Lifting  heavy  weight.     See  Master  and  Servant,  5. 

Duty  to  give  warning.     See  Master  and  Servant,  6-9. 

Injury  by  noxious  gas.     See  Master  and  Servant,  8. 

Explosion  of  water  glass.     See  Master  and  Servant,  10-1$. 

Injuries  by  fellow  servants.     See  Master  and  Servant,  16,  17. 

Injury  to  minor.     See  Master  and  Servant,  19. 

Flying  switch.     See  Master  and  Servant,  23-25. 

Pledge  to  secure  debt.     See  Mortgage,  3. 

Breaking  of  coupling.     See  Negligence,  1. 

Presumption  from  accident.     See  Negligence,  2. 

Purchase  from  reliable  manufacturer.     See  Negligence,  3. 

Collision  on  public  street.     See  Negligence,  6-9. 

Flying  switch.     See  Negligence,  11. 

Discovered  peril.     See  Negligence,  12,  H,  15,  18. 

Giving  stop  signal.    See  Negligence,  13. 

Frightening  horse.     See  Negligence,  15,  17,  22,  39,  40. 

Pedestrian  on  right  of  way.     See  Negligence,  19.     ' 

Failure  to  give  signals.    See  Negligence,  20. 

Handhold  giving  way.     See  Negligence,  23,  24. 

Ordinary  care.     See  Negligence,  26. 

Passenger  falling  from  train.     See  Negligence,  31-35. 

Physical   injury  by  fright.     See  Negligence,  36. 

1.  The  regulation  of  railroads  by  the  State  is  but  the  exercise  of  its  police 

power  over  the  creatures  of  its  own  creation,  and  there  is  no  limit  to 
this  power  except  that  it  must  be  exercised  for  the  comfort,  safety  or 
welfare  of  society;  that  it  must  not  destroy  any  charter  privileges, 
nor  interfere  with  any  vested  rights.  El  Paso  &  S.  W.  By.  Co.  v. 
Foth,  276*. 

2.  The  Act  of  1905,  concerning  assumed  risks,  is  not  unconstitutional  because 
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Redemption. 

From  tax  sale  by  third  party.    See  Tames,  1. 

Rents. 

Of  wife's  separate  property.     See  Community  Property,  1. 

Bet  Adjudicata. 

Who  bound. by  judgment.     See  Judgment,  7. 

Recovery  of  installment  of  rent.    See  Landlord  and  Tenant,  9,  10. 

1.  A  judgment  rendered  upon  general  demurrer  to  a  petition  for  injunction 

is  as  final  and  conclusive  of  the  issues  involved  as  if  rendered  upon 
a  hearing  of  the  facts,  and  if  not  appealed  from  is  a  bar  to  another 
suit  between  the  same  parties  upon  the  same  cause  of  action.  Car- 
penter v.  Landry,  506. 

2.  Where  in  a  suit  for  partition  the  judgment  expressly  states  that  a  money 

demand  by  the  plaintiffs  against  one  of  the  defendants  was  not  adjudi- 
cated because  not  involved  in  the  pleadings  such  judgment  can  not  be 
plead  in  bar  of  a  subsequent  suit  upon  said  money  demand.  Wylie  v. 
Langhorne,   618. 

3.  An  issue  not  in  fact  made  by  the  pleadings  in  a  cause  does  not  become 

res  adjudicata  by  the  judgment  simply  because  it  might  have  been 
plead  and  adjudicated.    Id. 

4.  In  a  suit  for  both  actual  and  exemplary  damages  and  the  amount  of 

actual  damages  claimed  is  below  the  jurisdiction  of  the  Supreme  Court, 
the  granting  of  a  writ  of  error  by  that  court  necessarily  involves  an 
adjudication  that  plaintiff's  petition  presented  a  good  cause  for  action 
for  exemplary  damages.    Western  C.  P.  &  Organ  Co.  v.  Anderson,  513. 

Rescission. 

When  decree  for  is  unnecessary.    See  Parties,  8. 

Resulting  Trust. 

Construction  of  deed.    See  Deed,  10,  11. 

Repudiation  of  trust.    See  Limitation,  t. 

Not  dependent  on  contract.    See  Pleading,  IS,  H. 

1.  A  petition  alleging  that  land  purchased  by  and  conveyed  to  the  step-father 

of  plaintiffs  was  paid  for  with  community  funds  of  his  wife  and  her 
deceased  husband,  the  father  of  plaintiffs,  was  sufficient  to  show  title 
in  them  by  resulting  trust  to  a  half  interest  in  the  land.  Evidence  con- 
sidered and  held  to  support  a  finding  that  the  consideration  was  so 
paid.    Pearce  v.  Dyess,  406. 

2.  Where  the  execution  of  the  deed  and  payment  of  the  consideration  con- 

stitute substantially  one  transaction  it  is  not  necessary  that  they  be 
contemporaneous  in  order  to  create  a  resulting  trust.  Payment  on  de- 
livery of  the  deed  would  be  sufficient  to  create  the  trust,  though  subse- 
quent to  the  date  of  its  signing.    Id. 

3.  The  holder  of  land  subject  to  a  resulting  trust  is  not  a  possessor  in  good 

faith  entitled  to  recover  the  value  of  improvements,  and  can  not  com- 
plain that  rents  for  which  he  could  not  be  held  liable  were  offset 
against  his  claims  therefor.     Id. 

4.  A  resulting  trust  arises  by  operation  of  law,  independently  of  any  inten- 

tion on  the  part  of  the  one  taking  the  legal  title  to  hold  in  trust  for 
those  whose  means  furnished  the  consideration  for  the  conveyance.    Id, 

Revocation. 

Of  sale  for  fraud.     See  Fraud,  1,  2. 

Sales. 

Of  land  by  corporate  officers.     See  Agency,  5. 
Notice  of  unrecorded  deed.     See  Burden  of  Proof,  6. 
Delivery  of  floating  logs.     See  Contract,  5. 
Whether  in  gross  or  by  acre.     See  Evidence,  36. 
Revocation  for  a  fraud.     See  Fraud,  1,  2. 
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On  foreclosure  of  laborer's  lien.    See  Laborers  Hen,  1. 
Recovering  back  property.    See  Parties,  S. 

1.  In  a  suit  against  a  railroad  company  for  damages  caused  by  a  failure  to 

promptly  furnish  care  for  the  shipment  of  cattle,  evidence  considered 
and  held  to  show  that  plaintiff's  purchase  of  the  cattle  was  complete 
and  the  title  was  in  him  at  the  time  of  the  damage.  Ft.  Worth  & 
R.  Q.  Ry.  Co.  v.  Harrold,  362. 

2.  Where  the  purchaser  of  3,000  barrels  of  sugar  to  be  delivered  from  time 

to  time  rejected  without  cause  one  of  the  shipments,  the  seller  was  not 
required  to  tender  the  balance  of  the  sugar,  but  had  the  right  to  de- 
clare the  contract  at  an  end.    Aaron  &  Co.  v.  Smith  Co.,  203. 

3.  Where  the  purchaser  of  machinery  sold  under  warranty  of  fitness  and 

quality  receives  and  retains  the  same  his  remedy  for  breach  of  the 
warranty  is  suit  upon  the  warranty,  and  his  measure  of  damages  is 
the  difference  between  the  market  value  of  the  machinery  delivered 
and  that  contracted  for,  and  such  consequential  damages  as  the  facts 
authorize,  and  he  must  furnish  the  evidence  on  which  a  verdict  might 
be  predicated.    Heisig  Rice  Co.  v.  Fairbanks,  Morse  &  Co.,  883. 

School  Land. 

Unlawfully  forfeited.    See  Trespass  to  Try  Title,  t. 

1.  A  title  by  patent  to  school  land  must  prevail  over  the  claim  of  one  ap- 

plying after  its  issuance  to  purchase  and  receiving  an  award  from  the 
Land  Commissioner  of  a  portion  of  the  land  granted  by  the  patent, 
though  such  claimant  asserts  fraud  in  procuring  the  issuance  of  the 
patent  with  boundaries  embracing  the  portion  he  applied  to  buy.  Front- 
roy  v.  Atkinson,  324. 

2.  Abandonment  of  or  failure  to  occupy  school  land  purchased  under  the 

laws  in  force  prior  to  April  19,  1901  (Gen.  Laws  1901,  p.  292),  would 
not  ipso  facto  work  a  forfeiture  of  such  purchase,  but  to  effect  this 
purpose  it  was  necessary  that  affirmative  action  to  that  effect  be  taken 
by  the  Commissioner  of  the  Land  Office.     Bumpass  v.  McLendon,  519. 

3.  The  authority  of  the  Commissioner  of  the  Land  Office  to  declare  a  pur- 

chase of  school  land  forfeited  because  of  abandonment,  depends  upon 
the  existence  of  that  fact.  If  the  fact  does  not  exist,  the  power  does 
not  exist.    Id. 

4.  The  act  of  the  Commissioner  of  the  Land  Office  in  attempting  to  forfeit 

a  purchase  of  school  land  can  not  be  binding  and  conclusive  upon  one 
having  a  valid  lien  on  such  land  prior  to  said  attempted  forfeiture.    Id. 

Sequestration. 

Judgment  against  sureties.     See  Practice  on  Appeal,  16. 

1.  It  was  error  to  quash  a  sequestration  bond  on  the  ground  that  in  the 

condition  of  the  bond  the  name  of  the  principal  was  given  as  Hulbert 
instead  of  Hurlbut  when  the  name  of  the  principal  correctly  appeared 
in  other  portions  of  the  bond,  and  the  use  of  the  word  "said"  before  the 
name  Hulbert  clearly  indicated  that  the  previously  mentioned  Hurlbut 
was  intended.    Hurlbut  v.  Qainor,  588. 

2.  An  affidavit  for  sequestration  in  which  the  ground  for  sequestration  is 

stated  as  follows:  "Plaintiff  fears  that  the  defendant  will  make  use 
of  his  possession  to  convert  to  his  own  use  the  fruits  or  revenues  pro- 
duced by  the  property"  is  sufficient.  The  words  "fruits"  and  "revenues" 
are  used  as  synonymous,  and  the  use  of  the  word  "or"  between  them 
does  not  present  in  the  alternative  separate  grounds  for  the  writ  of 
sequestration.    Id. 

Sheriff's  Sale. 

Notice  of  unrecorded  deed.    See  Burden  of  Proof,  6, 

Signals. 

Omission  negligence  per  se.    See  Negligence,  20. 
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Redemption.. 

From  tax  sale  by  third  party.    See  Tames,  1. 

Bents. 

Of  wife's  separate  property.     See  Community  Property,  1. 

Bet  Adjudicate. 

Who  bound,  by  judgment.     See  Judgment,  7. 

Recovery  of  installment  of  rent.    See  Landlord  and  Tenant,  9,  10. 

1.  A  judgment  rendered  upon  general  demurrer  to  a  petition  for  injunction 

is  as  final  and  conclusive  of  the  issues  involved  as  if  rendered  upon 
a  hearing  of  the  facts,  and  if  not  appealed  from  is  a  bar  to  another 
suit  between  the  same  parties  upon  the  same  cause  of  action.  Car- 
penter v.  Landry,  606. 

2.  Where  in  a  suit  for  partition  the  judgment  expressly  states  that  a  money 

demand  by  the  plaintiffs  against  one  of  the  defendants  was  not  adjudi- 
cated because  not  involved  in  the  pleadings  such  judgment  can  not  be 
plead  in  bar  of  a  subsequent  suit  upon  said  money  demand.  Wylie  v. 
Langhorne,   618. 

3.  An  issue  not  in  fact  made  by  the  pleadings  in  a  cause  does  not  become 

res  ad  judicata  by  the  judgment  simply  because  it  might  have  been 
plead  and  adjudicated.    Id. 

4.  In  a  suit  for  both  actual  and  exemplary  damages  and  the  amount  of 

actual  damages  claimed  is  below  the  jurisdiction  of  the  Supreme  Court, 
the  granting  of  a  writ  of  error  by  that  court  necessarily  involves  an 
adjudication  that  plaintiff's  petition  presented  a  good  cause  for  action 
for  exemplary  damages.    Western  C.  P.  d  Organ  Co.  v.  Anderson,  513. 

Rescission. 

When  decree  for  is  unnecessary.    See  Parties,  3. 

Resulting  Trust. 

Construction  of  deed.    See  Deed,  10,  11. 

Repudiation  of  trust.    See  Limitation,  2. 

Not  dependent  on  contract.    See  Pleading,  IS,  H. 

1.  A  petition  alleging  that  land  purchased  by  and  conveyed  to  the  step-father 

of  plaintiffs  was  paid  for  with  community  funds  of  his  wife  and  her 
deceased  husband,  the  father  of  plaintiffs,  was  sufficient  to  show  title 
in  them  by  resulting  trust  to  a  half  interest  in  the  land.    Evidence  con-  i 

sidered  and  held  to  support  a  finding  that  the  consideration  was  so 
paid.    Pearce  v.  Dyess,  406. 

2.  Where  the  execution  of  the  deed  and  payment  of  the  consideration  con- 

stitute substantially  one  transaction  it  is  not  necessary  that  they  be 
contemporaneous  in  order  to  create  a  resulting  trust.  Payment  on  de- 
livery of  the  deed  would  be  sufficient  to  create  the  trust,  though  subse- 
quent to  the  date  of  its  signing.    Id. 

3.  The  holder  of  land  subject  to  a  resulting  trust  is  not  a  possessor  in  good 

faith  entitled  to  recover  the  value  of  improvements,  and  can  not  com- 
plain that   rents   for  which  he  could  not  be  held  liable  were  offset    - 
against  his  claims  therefor.     Id. 

4.  A  resulting  trust  arises  by  operation  of  law,  independently  of  any  inten- 

tion on  the  part  of  the  one  taking  the  legal  title  to  hold  in  trust  for 
those  whose  means  furnished  the  consideration  for  the  conveyance.    Id, 

Revocation. 

Of  sale  for  fraud.    See  Fraud,  1,  2. 

Sales. 

Of  land  by  corporate  officers.     See  Agency,  5. 
Notice  of  unrecorded  deed.    See  Burden  of  Proof,  6. 
Delivery  of  floating  logs.     See  Contract,  5. 
Whether  in  gross  or  by  acre.     See  Evidence,  SB. 
Revocation  for  a  fraud.    See  Fraud,  1,  2. 
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On  foreclosure  of  laborer's  lien.    See  Laborer's  Hen,  1. 
Recovering  back  property.    See  Parties,  8. 

1.  In  a  suit  against  a  railroad  company  for  damages  caused  by  a  failure  to 
promptly  furnish  cars  for  the  shipment  of  cattle,  evidence  considered 
and  held  to  show  that  plaintiff's  purchase  of  the  cattle  was  complete 
and  the  title  was  in  him  at  the  time  of  the  damage.  Ft.  Worth  & 
R.  Q.  Ry.  Co.  v.  Harrold,  362. 

2.  Where  the  purchaser  of  3,000  barrels  of  sugar  to  be  delivered  from  time 
to  time  rejected  without  cause  one  of  the  shipments,  the  seller  was  not 
required  to  tender  the  balance  of  the  sugar,  but  had  the  right  to  de- 
clare the  contract  at  an  end.    Aaron  &  Co.  v.  Smith  Co.,  203. 

3.  Where  the  purchaser  of  machinery  sold  under  warranty  of  fitness  and 
quality  receives  and  retains  the  same  his  remedy  for  breach  of  the 
warranty  is  suit  upon  the  warranty,  and  his  measure  of  damages  is 
the  difference  between  the  market  value  of  the  machinery  delivered 
and  that  contracted  for,  and  such  consequential  damages  as  the  facts 
authorize,  and  he  must  furnish  the  evidence  on  which  a  verdict  might 
be  predicated.    Heisig  Rice  Co.  v.  Fairbanks,  Morse  &  Co.,  383. 

School  Land. 

Unlawfully  forfeited.    See  Trespass  to  Try  Title,  4. 

1.  A  title  by  patent  to  school  land  must  prevail  over  the  claim  of  one  ap- 
plying after  its  issuance  to  purchase  and  receiving  an  award  from  the 
Land  Commissioner  of  a  portion  of  the  land  granted  by  the  patent, 
though  such  claimant  asserts  fraud  in  procuring  the  issuance  of  the 
patent  with  boundaries  embracing  the  portion  he  applied  to  buy.  Front- 
roy  v.  Atkinson,  324. 

2.  Abandonment  of  or  failure  to  occupy  school  land  purchased  under  the 
lawB  in  force  prior  to  April  19,  1901  (Gen.  Laws  1901,  p.  292),  would 
not  ipso  facto  work  a  forfeiture  of  such  purchase,  but  to  effect  this 
purpose  it  was  necessary  that  affirmative  action  to  that  effect  be  taken 
by  the  Commissioner  of  the  Land  Office.     Bumpass  v.  McLendon,  519. 

3.  The  authority  of  the  Commissioner  of  the  Land  Office  to  declare  a  pur- 
chase of  school  land  forfeited  because  of  abandonment,  depends  upon 
the  existence  of  that  fact.  If  the  fact  does  not  exist,  the  power  does 
not  exist.    Id. 

4.  The  act  of  the  Commissioner  of  the  Land  Office  in  attempting  to  forfeit 
a  purchase  of  school  land  can  not  be  binding  and  conclusive  upon  one 
having  a  valid  lien  on  such  land  prior  to  said  attempted  forfeiture.    Id. 

Sequestration. 

Judgment  against  sureties.     See  Practice  on  Appeal,  16. 

1.  It  was  error  to  quash  a  sequestration  bond  on  the  ground  that  in  the 
condition  of  the  bond  the  name  of  the  principal  was  given  as  Hulbert 
instead  of  Hurlbut  when  the  name  of  the  principal  correctly  appeared 
in  other  portions  of  the  bond,  and  the  use  of  the  word  "said"  before  the 
name  Hulbert  clearly  indicated  that  the  previously  mentioned  Hurlbut 
was  intended.    Hurlbut  v.  Oainor,  588. 

2.  An  affidavit  for  sequestration  in  which  the  ground  for  sequestration  is 
stated  as  follows:  "Plaintiff  fears  that  the  defendant  will  make  use 
of  his  possession  to  convert  to  his  own  use  the  fruits  or  revenues  pro- 
duced by  the  property"  is  sufficient.  The  words  "fruits"  and  "revenues" 
are  used  as  synonymous,  and  the  use  of  the  word  "or"  between  them 
does  not  present  in  the  alternative  separate  grounds  for  the  writ  of 
sequestration.    Id. 

Sheriff's  Sale. 

Notice  of  unrecorded  deed.    See  Burden  of  Proof,  6. 

Signals. 

Omission  -negligence  per  se.    See  Negligence,  20. 
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SUnder. 

Where  action  should  be  brought.    See  Venue,  t. 

1.  A  joint  action  against  two  or  more  persons  for  slander  can  not  be  main- 

tained.   Parr  v.  Thompson,  337. 

2.  Where  a  mortgagee  of  cattle  secretly  told  his  agent  that  he  had  heard  that 

the  mortgagor  was  about  to  move  the  cattle  to  another  county,  and  in- 
structed the  agent  to  watch  the  mortgagor  and  the  cattle  but  not  to 
disclose  what  had  been  told  him,  the  mortgagor  was  not  guilty  of 
slander.    Id. 

Stale  Demand. 

Repudiation  of  trust    See  Limitation,  t. 

Statement  of  Facts. 

Question  not  considered  without.     See  Practice  on  Appeal,  8. 
1.  When,  for  any  reason,  there  is  no  statement  of  facts  in  the  record,  as- 
signments of  error  relating  to  the  pleadings,  admission  of  testimony 
and  the  giving  and  refusing  charges  can  not  be  considered  on  appeal. 
Chicago,  R.  I.  d  Q.  Ry.  Co.  v.  Barrett,  73. 

Statutes. 

1.  The  journals  of  the  Legislature  can  not  be  looked  to  to  invalidate  a  stat- 
ute which  was  signed  by  the  President  of  the  Senate  and  Speaker  of 
the  House  and  approved  by  the  Governor.  These  facts  afford  conclusive 
evidence  that  the  Act  was  passed  in  the  manner  required  by  the  Con- 
stitution.   El  Paso  d  S.  W.  Ry.  Co.  v.  Foth,  276. 

Statute  of  Frauds. 

1.  The  statute  of  frauds  does  not  make  void  a  promise  not  in  writing  to  pay 
the  debt  of  another  when  made  upon  a  valuable  consideration  to  the 
promisor.    Blakeney  v.  Nalle  d  Co.,  035. 

Statutes  Cited. 

[Revised  Statutes,  1896.] 

Article  186.    Attachment.    Hitson  v.  Hurt,  361. 

Article  1190.    Amendment.     Tammen  v.  Schaeffer,  627. 

Article  1194.    Venue.    Hitson  v.  Hurt,  361;  Parr  v.  Thompson,  340. 

Articles  1241,  1242.    Appearance.     Tammen  v.  Schaeffer,  526. 

Article  1252.    Parties.    Western  C.  P.  d  Organ  Co.  v.  Anderson,  617. 

Article  1266.    Plea  of  payment.     Brown  v.  Rash,  603. 

Article  1270.    Change  of  venue.     Tammen  v.  Schaeffer,  526. 

Article  1320.    Requested  instructions.     Galveston,  H.  d  S.  A.  Ry.  Co.  v. 

Worcester,  505. 
Article  1374.    New  trials.    First  Natl.  Bk.  of  Center  v.  Rowland,  6. 
Articles,  1425,  1438.    Costs.     Beaumont  Rice  Mills  v.  Bridges,  446. 
Article  1458.    Notice  of  motions.     Tammen  v.  Schaeffer,  527. 
Article  1465.    Receivers.     Wotring  d  Son  v.  Indemnity  /.  Co.,  302. 
Article  1585.    Venue.     Wartman  v.  Empire  Loan  Co.,  470. 
.  Article  1652.    New  trial  in  justice  court.     First  Natl.  Bk.  of  Center  1?. 

Rowland,  5. 
Article  1673.    Practice  in  justice  court.     Tedford  v.  Shell,  468. 
Article  2302.    Testimony  of  parties.    Sachse  v.  Loeb,  539. 
Articles  2375,  2378.    Execution  sales.     Woody  v.  Strong,  258. 
Article  3017.    Death.     Citizens9  Tel.  Co.  of  T.  v.  Thomas,  22. 
Article  3106.    Usury.     Wartman  v.  Empire  Loan  Co.,  470. 
Article  3346.    Unlawful  fencing.    Flack  v.  Bremen,  480. 
Article  3352.    Limitation.     Heirs  of  Beale  v.  Johnson,  125. 
Article  3356.    Limitation.     Wylie  v.  Langhome,  620. 
Article  3367.    Limitation.     Heirs  of  Beale  v.  Johnson,  124. 
Article  3388.    Local  option  election.     Hash  v.  Ely,   County  Atty.,  261. 
Article  3397.    Contested  election.     Hash  v.  Ely,  County  Atty.,  260,  261. 
Article  3498v.    Suit  by  next  friend.    Morris  v.  Morris,  63. 
Article  3606.    Partition.     Morris  v.  Morris,  63. 
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Article  42181.    School  land.     Bumpass  v.  McLendon,  521. 
Article  4640.    Record  of  title.     Woody  v.  Strong,  258. 
Articles  4663,  4664.    Acknowledgment.     Downs  v.  Peterson,  137. 
Article  4864.    Sequestration.     Hurlbut  v.  Qainor,  503. 

[Acts  of  Legislature.] 

Act  of  February  5,  1840.     2  Gam.  Laws,  243,  244.     Citation  of  heirs. 

Flack  v.  Bremen,  476. 
Act  of  April  1,  1895.    Laws  of  24th  Leg.,  p.  320.    Limitation.    Heirs  of 

Beale  v.  Johnson,  124. 
Act  of  1895.    Laws  of  29th  Leg.,  p.  520.    Terrell  Election  Law.    Hash  v. 

Ely,  260,  261. 
Act  of  April   24,    1905.    Laws,   29th   Leg.,   p.    386.     Risks  assumed   by 

servant.    El  Paso  &  S.  W.  By.  Co.  v.  Foth,  278. 

[Sayles'  Early  Laws.] 
Article  736.    Probate  Act  of  1840.    Flack  v.  Bremen,  477. 

Streets. 

Damage  to  property  by  grading.    See  Cities,  8,  4* 
Collision  of  engine  with  wagon.    See  'Negligence,  6. 
Collision  with  street  car.    See  Negligence,  7. 
Care  in  operation  of  street  cars.    See  Negligence,  8. 
Damaging  abutting  property  owners.    See  Railways,  8. 

1.  The  mere  passage  of  an  ordinance  authorizing  the  closing  of  a  street 

would  not  give  a  cause  of  action  for  damage  to  property  abutting  on 
such  street.  Such  cause  of  action  could  only  arise  when  the  street  was 
in  fact  closed  or  discontinued;  and  the  fact  that  the  street  was  made 
narrower  would  not  be  sufficient,  provided  a  thoroughfare  was  left. 
Burton  Lumb.  Corp.  v.  City  of  Houston,  363. 

2.  The  fact  that  certain  street  improvements  are  a  public  necessity  will  not 

relieve  the  parties  responsible  from  liability  for  injury  thereby  caused 
to  private  property.    Id. 

3.  The  owners  of  a  tract  of  land,  with  a  view  to  establishing  a  town  thereon, 

caused  the  same  to  be  surveyed  and  subdivided  into  lots  and  blocks, 
streets  and  alleys,  and  in  connection  with  the  map  of  the  same  they 
executed  and  placed  of  record  a  deed  dedicating  to  the  public  the  streets 
and  alleys  in  said  prospective  town.  In  the  dedication  deed  the  owners 
of  the  land  expressly  and  explicitly  reserved  to  themselves  the  exclusive 
right  for  all  time  to  construct,  maintain  and  operate  street  railways, 
telegraph,  telephone  and  electric  light  systems,  sewer  systems,  and  all 
other  public  utilities  upon,  along  and  across  the  streets  and  alleys  so 
dedicated,  without  restriction  of  any  kind  or  character  by  any  one. 
Held,  that  the  dedication  deed,  insofar  as  it  attempted  to  reserve  to 
the  dedicators  the  exclusive  right  to  construct,  operate  and  maintain 
public  utilities  in  said  town  free  from  the  control  of  the  municipal 
authorities,  was  null  and  void,  both  because  it  created  a  monopoly  and 
because  it  sought  to  bind  the  municipal  authorities  in  their  control 
over  the  city's  most  important  interests.    Jones  v.  Carter,  450. 

Smirogatiom. 

1.  One  who  discharges  the  vendor's  lien  upon  land,  even  the  homestead,  either 
by  paying  as  surety  or  at  the  request  of  the  debtor,  is  entitled  to  be 
subrogated  to  the  lien  of  the  creditor  to  the  extent  of  the  payment 
made.  An  express  assignment  of  the  lien  is  not  necessary.  Mergele  v. 
Felia,  55. 

Surety. 

On  sequestration  bond.    See  Practice  on  Appeal,  16. 
Discharging  vendor's  lien.     See  Subrogation,  1. 
1.  Where  the  sureties  on  a  note  are  each  by  agreement  liable  fer  only  a  part 
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or  certain  proportion  of  the  entire  debt  suit  may  be  maintained  against 
each  separately  without  joining  the  others.  The  liability  of  each  surety 
is  independent  of  that  of  the  others.    Bolton  v.  Qifford  d  Co.,  140. 

Taxes. 

Rendition  as  proof  of  value.    See  Evidence,  2. 
Redemption  from  sale.     See  Taw  Bale,  i. 
1.  Where  a  third  party  redeems  a  homestead  from  tax  sale,  at  the  request 

of  the  owner,  and  takes  the  deed  in  his  own  name,  he  holds  it  in  trust 

for  the  owner.    Openshato  v.  Rickmeyer,  508. 

Tax  Sale. 

1.  To  establish  title  to  land  under  a  tax  sale  made  in  1886  the  proof  must 
show  full  compliance  with  the  statute  on  that  subject.  Where  land  was 
sold  for  both  the  State  and  county  taxes  and  no  proof  was  made  of 
the  levy  of  the  county  tax,  the  title  failed.    Woody  v.  Strong,  256. 

Tickets. 

Time  limit.    See  Carriers  of  Passengers,  1. 

Loss  of  by  passenger.    See  Carriers  of  Passengers,  \,  5. 

Telegraph. 

1.  An  action  for  damages  for  delay  of  a  telegram  sent  to  plaintiff  in  Texas 

from  a  point  outside  tire  State  will  be  governed  by  the  law  of  Texas 
permitting  recovery  for  mental  suffering  unaccompanied  by  physical 
injury,  though  a  different  rule  prevailed  as  the  local  law  of  the  place 
from  which  the  message  was  sent.     Western  U.  Tel.  Co.  v.  Sloss,  153. 

2.  A  general  allegation  of  negligent  delay  in  the  transmission  and  delivery 

of  a  telegram  held  to  raise  the  issue  of  such  default  by  defendant  at 
any  part  of  the  line,  whether  the  office  receiving  it  for  transmission  was 
controlled  by  defendant  or  by  another.    Western  U.  Tel.  Co.  v.  Cook,  87. 

3.  Pleading  held  sufficient  to  charge  an  agreement  by  defendant  to  "rush"  a 

message  received  for  transmission.     Id. 

4.  A  contract  to  "rush"  the  delivery  of  a  telegram  was  within  the  apparent 

authority  of  the  agent  receiving  it,  and  the  agreement  was  not  affected 
.by  defendant's  regulations  as  to  Qffice  hours  at  the  terminal  station 
of  which  the  sender  had  no  notice.    Id. 

5.  The  one  for  whose  benefit  a  telegram  was  sent  may  maintain  action  for 

damages  by  delay  in  transmission  and  delivery,  whether  the  sender  was 
his  agent  or  not.    Id. 

6.  Evidence  held  to  support  an  undertaking  for  special  diligence  to  accom- 

plish prompt  transmission  and  delivery  of  a  telegram  and  failure  to 
use  such  diligence.    Id. 

7.  Evidence  held  to  support  a  recovery  of  damages  for  delay  in  transmission 

and  delivery  of  a  telegram,  whereby  plaintiff  was  prevented  from  attend- 
ance at  the  funeral  of  a  relative.     Id. 

8.  A  requested  charge  was  erroneous  in  excusing  a  telegraph  company  for 

delay  in  transmission  of  a  message  if  its  wires  were  occupied  with  other 
business,  without  regard  to  the  relative  importance  of  the  business.    Id. 

9.  A  parent  may  recover  damages  for  mental  anguish  occasioned  by  the  neg- 

ligence of  a  telegraph  company  in  delivering  a  message  whereby  the 
parent  was  prevented  from  being  with  his  infant  child  ten  months  of 
age  for  the  space  of  one  hour  before  the  child  became  unconscious  and 
died.    Western  V.  Tel.  Co.  v.  De  Andrea,  395. 
10.  In  a  suit  against  a  telegraph  company  for  mental  anguish  caused  the 

Slaintiff  by  being  deprived  of  the  privilege  of  being  with  his  mother 
uring  the  period  before  and  during  the  burial  of  his  father  and  her 
huBband,  there  being  nothing  in  the  message  itself  to  give  notice  to 
the  defendant  that  such  deprivation  would  cause  plaintiff  mental  an- 
guish, and  there  being  no  evidence  of  any  notice  to  the  defendant  as 
to  such  consequence,  it  was  error  to  submit  to  the  jury  said  element  of 
damage  as  a  ground  of  recovery.     Western  U.  TeL  Co.  v.  Butler,  28. 
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Tender. 

Of  goods  by  seller.  See  Bales,  2. 
1.  To  secure  the  benefit  of  a  tender  a  debtor  must  tender  the  full  amount 
for  which  he  is  liable,  and  that  before  suit  is  filed.  The  fact  that  the 
creditor  makes  an  excessive  demand  is  immaterial;  the  debtor  must 
determine  for  himself  the  correct  amount  due  and  tender  that  sum. 
Bolton  v.  Qifiord  d  Co.,  140. 

Transcript. 

1.  A  transcript  in  which  some  of  the  pages  are  left  partly  blank  and  one 
nearly  entirely  so;  in  which  there  are  erasures,  and  sheets  pasted  on 
other  sheets  rendering  the  writing  illegible,  and  in  which  the  sheets 
are  not  of  uniform  size,  is  in  violation  of  rule  90  concerning  appeals. 
Aspley  v.  Wheat,  13. 

Trespassers. 

Walking  on  railway  track.    See  Negligence,  19. 

Trespass  to  Try  Title. 

Judgment  divesting  title.     See  Judgment,  k- 
Disputing  landlord's  title.    See  Landlord  and  Tenant,  2. 

1.  Under  the  ordinary  form  of  trespass  to  try  title  the  plaintiff  may  prove 

that  the  defendant  entered  and  held  possession  of  the  land  in  contro- 
versy as  his  tenant.    Berry  v.  Jagoe,  6. 

2.  Where  the  legal  title  is  in  the  trustee  and  where  the  life  or  existence  of 

the  trust  itself  is  not  involved,  and  where  no  equity  or  defense  against 
the  beneficiary  is  set  up  by  the  defendant,  the  trustee  may  maintain 
a  suit  of  trespass  to  try  title  for  the  protection  of  the  trust  estate, 
notwithstanding  the  beneficial  ownership  of  another.  Rhodes  v.  Maret, 
693. 

3.  In  trespass  to  try  title,  where  the  petition  is  in  the  statutory  form,  the 

general  rule  is  that  the  plaintiff  will  be  permitted  to  introduce  any 
competent  parol  evidence  necessary  to  establish  his  title  without  plead- 
ing the  facts.  It  is  otherwise  when  the  plaintiff  is  seeking  the  enforce- 
ment of  an  equity  which  the  rules  of  pleading  require  to  be  set  up  by 
special  plea.     Bumpass  v.  McLendon,  519. 

4.  One  suing  in  trespass  to  try  title  for  school  land  the  purchase  of  which 

the  Commissioner  of  the  Land  Office  unlawfully  attempted  to  forfeit, 
need  not  plead  fraud  or  mistake  on  the  part  of  the  Commissioner.    Id. 

Traits. 

Commissions  to  trustee.  See  Attorney's  Fees,  8. 
Deed  construed  to  discharge.  See  Deed,  10,  11. 
Action  by  trustee.     See  Trespass  to  Try  Title,  2. 

Trustee. 

Declarations  of.     See  Evidence,  9. 
Action  by.    See  Trespass  to  Try  Title,  2. 

Unknown  Heirs. 

Citing  by  publication.     See  Citation,  S. 

Usage. 

Entering  into  contract.    See  Contract,  1. 

Usury. 

1.  The  act  of  taking  or  receiving  usurious  interest  !b  not  such  a  tort  as  is 
referred  to  in  subdivision  6  of  article  1585  of  the  Revised  Statutes,  and 
a  suit  to  recover  the  statutory  penalty  for  receiving  usurious  interest 
must  be  brought  in  the  county  of  defendant's  residence.  Wartman  v. 
Empire  Loan  Co.,  469. 
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Value. 

Of  growing  grass.    See  Evidence,  20. 
Explaining  depreciation  in.     See  Evidence,  33, 

Variance. 

Held  immaterial.     See  Carriers  of  Passengers,  21. 

Substantial  correspondence  with  pleadings.  See  Evidence,  13. 
1.  Where  the  gist  of  plaintiff's  cause  of  action  was  the  fraud  of  defendant's 
agent  in  representing  a  certain  instrument  to  be  a  valid  security  for  a 
loan,  the  fact  that. the  plaintiff  alleged  said  instrument  to  be  a  mortgage 
and  the  witnesses  spoke  of  the  same  as  a  bill  of  sale,  was  an  immaterial 
variance.     Western  C.  P.  d  Organ  Co.  v.  Anderson,  513. 

Vendor  and  Purchaser.  * 

Presumption  that  mortgage  was  for  purchase  money.     See  Mortgage,  1. 

1.  H.  sold  to  R.  three  sections  of  land  as  one  transaction  for  one  stated  con- 

sideration. The  title  to  one  of  the  sections  failed.  Held,  that  R.  was 
entitled  to  an  abatement  in  the  purchase  price  according  to  the  value 
of  the  section  lost,  and  not  merely  one-third  of  the  purchase  price,  in 
the  absence  of  evidence  that  the  sections  were  valued  separately  by  the 
parties  at  the  time  of  the  purchase.    H olden  v.  Reed,  465. 

2.  The  fact  that  a  deed  contained  only  a  special  warranty,  conveyed  only  the 

right,  title  and  interest  of  the  grantor  in  the  land,  and  in  the  granting 
clause  used  the  terms  "bargain,  sell,  release  and  forever  quitclaim"  will 
not  preclude  the  grantee  from  equitable  relief  when  there  was  a  mutual 
mistake  of  a  material  fact  which  caused  the  deed  to  be  executed  and 
accepted.    Id. 

Vendor's  Lien. 

Deed  and  notes  construed  together.    See  Deed,  7. 
Payment  by  surety.    See  Subrogation,  1. 

* 
Venue. 

Right  to  be  sued  in  county  of  residence.    See  Assignment,  1. 
Consent  to  change  of.    See  Change  of  Venue,  1. 
In  suit  for  receiving  usury.     See  Usury,  1. 

1.  Where  the  defendant,  a  private  corporation,  having  its  domicile  in  Harris 

County,  contracted  in  Harris  County  with  the  plaintiffs,  doing  busi- 
ness in  Chambers  County,  to  furnish  supplies  to  parties  in  Chambers 
County,  and  the  supplies  were  so  furnished  in  Chambers  County,  a 
suit  upon  open  account  for  the  supplies  furnished  was  properly  brought 
in  Chambers  County.  Houston  Rice  Milling  Co.  v.  Wilcox  &  Surinney, 
303. 

2.  A  slander  uttered  in  B.  County  by  a  resident  of  said  county  to  his  agent, 

who  resided  in  D.  County,  concerning  a  matter  of  business  with  a 
request  by  the  principal  that  the  agent  would  not  divulge  what  had 
been  told  him,  but  which  the  agent,  contrary  to  instructions  and  solely 
on  his  own  account,  did  repeat  in  D.  County,  would  not  authorize  a 
suit  against  the  principal  in  D.  County,  and  his  plea  of  privilege  to 
be  sued  in  his  own  county  was  properly  sustained.  Rev.  Stats.,  art. 
1194,  subd.  9,  construed.    Parr  v.  Thompson,  337. 

3.  Where  in  a  suit  against  two  defendants  it  appeared  from  the  evidence  that 

one  of  the  defendants  was  joined  in  the  action  solely  for  the  purpose 
of  venue,  a  plea  of  privilege  by  the  other  defendant  was  properly  sus- 
tained. The  right  to  be  sued  in  one's  own  county  is  of  too  much  value 
to  be  lost  except  as  provided  by  law.    Id. 

Vioe-Prlneipal. 

Authority  to  control  and  direct.    See  Master  and  Servant,  20. 
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Verdict. 

1.  It  appeared  from  the  undisputed  evidence  that  a  third  person,  not  made 

a  party  defendant  in  the  suit,  owned  a  life  estate  in  the  land  in  con- 
troversy; the  defendants  did  not  claim  said  life  estate  in  their  pleadings; 
the  evidence  showed  that  said  life  estate  was  lost  by  limitation;  the 
court  instructed  the  jury  as  to  said  life  estate  to  find  for  defendants, 
but  the  jury  made  no  finding  as  to  the  same;  the  court  entered  judg- 
ment in  favor  of  defendants  for  said  estate.  Held,  the  court  had  power 
to  enter  such  judgment  on  the  verdict.    Heirs  of  Beale  v.  Johnson,  119. 

2.  In  a  suit  for  personal  injuries  against  two  defendants  the  court  charged 

the  jury  in  effect  that  if  they  found  both  defendants  guilty  of  negligence 
to  return  a  verdict  against  both  defendants.  The  jury  found  for  plain- 
tiff against  both  defendants  but  assessed  one-half  the  verdict  against 
each  defendant.  Held,  that  one  of  the  defendants  could  not  complain 
that  the  verdict  against  it  was  for  one-half  instead  of  the  full  amount 
of  the  damages.    St.  Louis,  B.  F.  &  T.  Ry.  Co.  v.  Nance,  394. 

Waiver. 

Of  forfeiture  by  acceptance  of  premium.    See  Insurance,  Accident 9  2. 
Of  irregularities  in  proceedings.    See  Change  of  Venue,  1. 

Warranty. 

Vouching  in  warrantor.     See  Covenants,  1. 
On  sale  of  machinery.     See  Sales,  3. 

Wife's  Separate  Property. 

Rents  received  by  husband.    See  Community  Property,  1. 

Wills. 

1.  The  provision  in  a  will,  "In  case  of  the  death  of  my  wife,  Mary  Butler, 

and  myself  at  the  same  time,  I  bequeath  my  estate  as  follows,  viz.,  etc./' 
when  construed  in  the  light  of  the  entire  will  and  all  the  provisions 
therein,  held  to  have  reference,  not  to  the  act  of  dying,  but  to  the  state 
of  being  dead;  not  to  the  contingency  of  the  testator  and  his  wife  dying 
at  the  same  instant  of  time,  but  to  the  time  when  they  would  both 
be  dead.    Sanger  v.  Butler,  527. 

2.  The  following  rules  should  be  observed  in  the  construction  of  a  will:     (I) 

The  intention  of  the  testator  expressed  in  the  will,  or  clearly  deducible 
therefrom,  must  prevail,  if  consistent  with  the  rules  of  law.  (2)  The 
presumption  is  that  the  testator  intended  to  dispose  of  his  whole  estate. 
And  (3)  the  law  prefers  a  construction  which  will  prevent  a  partial 
intestacy  if  such  construction  can  reasonably  be  given.    Id. 

3.  A  will  contained  the  following  provisions:     "Item  2.    I  give  and  bequeath 

to  my  beloved  wife  C.  for  and  during  her  natural  life  or  so  long  as  she 
shall  remain  unmarried,  my  half  interest  in  my  family  residence  and 
homestead"  (and  other  property,  describing  the  same)  "the  said  prop- 
erty to  be  held  by  her  for  the  use  and  benefit  of  herself  and  the  sup- 
port and  education  of  our  children  as  hereinafter  directed."  Also  the 
following:  "Item  3.  I  give  and  bequeath  all  the  residue  of  my  estate, 
real  and  personal,  and  mixed  to  my  said  wife  and  the  children  of  her 
by  me  begotten,  to  be  by  them  held  and  enjoyed  in  equal  interest,  share 
and  share  alike."  Held,  that  under  the  residuary  clause,  and  in  view 
Of  the  evidence,  the  estate  in  remainder,  after  carving  out  the  particular 
estate  devised  to  the  wife  and  her  children,  in  the  property  described 
in  item  2,  vested  in  fee  simple  in  the  wife  named  and  her  children,  to 
the  exclusion  of  other  children  of  the  testator  by  a  former  wife.  Hinzie 
v.  Hinzie,  297. 

4.  An  estate  in  reversion  or  remainder  passes  by  a  general  residuary  clause. 

It  is  presumed  that  a  testator  intended  to  dispose  of  his  entire  estate 
and  not  only  a  part.    Id. 
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Witness. 

Disqualification  of.    See  Evidence,  12. 
Placed  under  rule.    See  Evidence,  16. 
Testing  memory  of.    See  Evidence,  49. 
When  juror  may  be  sworn  as.    See  Jvrore,  1. 

Writ  of  Error. 

Citation  of  defendants.     See  Practice  on  Appeal,  i-£ 

Written  Instrument. 

Varying  by  parol  evidence.    See  Contract,  3,  8. 
Proof  of  execution  unnecessary.     See  Evidence,  5. 
Proof  of  writers  intention.    See  Evidence,  32. 
Proof  of  surrounding  circumstances.    See  Evidence,  55. 
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